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e E ASON. isthelifeof the Law, ſaith that grave Fu- Cok. Inſtitut. 
ther and Sage thereof, Sir Edward Coke; Nay, the 97 b. 
Common Lait ſelf is nothing but learned Reaſon, 
or che perfection of Reaſon, gotten by much Rudy 
IRSWD and oblcrvation ;- which by many ſucceſſion of Ages 
hach heen fined and refined by an infinite number of grave and 
learned men, and, by, long experience, grown to ſuch a p.rte&ion 
tor the government of this Realm, as the old rule may be juſtly 
verified of ir; No man of his own private teaſon ouglit to be wi- 
ſer than the Law. This Lam, as ſaith the: ſame Author, conſiſte h of 
three parts; Firſt, on Reports and jydiciall Records: Secondly, on 
Statutęs contained in. Acts and Records of Parliament, And tuird- Cock. Inflitur, 
ly, on the common Cuſtomes of the Realm, grounded upon Rea- 334, Ompri- 
ſon, and uſed time ut of mind, &c. The Conſtruction and Explana- Halter Jud- 
tion of all which belongs to. the Judges of the Realm (& For though the conſuerudinis 
Law is the Rule, yet in it ſelf it is but mute: The Judge is Lex InterPres eſt 

. Gy res perperua 
loquens):#heſe. Judgments. and Ry aſons given in Court, leſt they ſhould ſimiliter Indi- 
vaniſh with the breath that uttered them or being written ia the memory cata, 
of. the Hearers auh, ſhould te more frail and fluid than humare natuse it g Sp ſtitur. 
ſelf; The wiſedome of our former Kings appoigted four Reporters; Plowd, Prolo- 
to commit to writing, and truly to deliver, as well the words ſpo- Eu © his 
ken, as the Judgments and Realons thercupon given in our Courts q πν]W 
at. urſtminſter, who, were:cholen mep, and conierred altogerher at Cok. Preface 
the making and ſerring forth any Book of Reports; which book Nett third 
in reſpect of the number of the Reporters and theit approved Robert Rep. 
learning; carried great credit; asJiftly it deſcrved; ſaith tr. Plow- fol. 254; 
dent Hinte it is, That all ou? Tear haoks. of Law Reports, from the | 
beginning of the Reign of King Edward the Third, until the latter end 
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of King Henry the Eigbih, received their being; and continue iheir re- 
pute wich us to this preſent! If ne hart fimee' failed in the number. of 
the perſons reporting, it hath beew amply recompenred in ibe :Gramduye 
and Authority of one Sinqle Author, «581% james Dyer, Chief Juſtire of the 
Common Pleas, b) whoſe great learning and.aſsiduous ſtady, the ſaid, Judge 
ments and Lan-Reſolutions have been tranſmitted and perpetuated until 
the twenty fourth year of The Reign of tht late Queen Eticaberh fince 
when there hath not been any continuation or dependance of term or time in 
the Lord Cokes Reports ur in any other approved Þ awrexmrbor, ge this 
preſent, whereby a conſtant Series or Diarie of our Law; veſolutzogs, in 
our (ourts at Weſtminſter , might hade been propagated unto us, © By 
which Interſtitium in thrſe lirentiam times, Non tam Reſcripta & 
Judicum ſcita, quam propudia & ſeverioris literaturæ imprope- 
ria, immodice ſcatur iunt. A multilude of flyrag-Reports (whoſe Au- 
thors are as uncertapn gs the times hen kalten, aud the cauſes and reaſons 
of the Judgements as olſcure, as by #hom judged) have of late ſurre ptitiouly 
crept forth; whereby,inſtead of that plentiful aud profitable inc x eaſe, which 
thoſe fields(thus by a vigilant husbaudman tilled would have yeelded to our 
Studenty, we have bees entertained wit baryen & unwerr anted ProduAls. 
Inſcliꝶ lol ium & ſteriles a venæ, * ut onlygends tot! 4 dephnving 
the firſt grounds & yeaſt of aur Stud eins at theCommoniEaw, & the n 
Prafitioners thereof,who by ſuch falſe Lights are miſlead,and therely their 
Clients cauſes either delayed or miſcarried, and multiplicity of Law Suits 
rather cheriſhed than ſuppre fle: But alſo to the contempt of our ummoi 
Law itſelfe , and of divers our former grave and learned Juſtices auth vo- 
feſſors thereof, whoſe honoured and veverend names hate in fame the 
ſaid Books been abuſed and inwvocated to patronixe the thiligefied cuuditits 
of thoſe plagiarie: The wiſdom, Gravity, and Juſtite of our preſent 
Juſtices, wot derming nor deigning them the leaft approbation, or counte- 
nance in an their Courts, purſuing thtrein the Judgment and prafiue of 
the Rexerend Sir Henry Hobert, ah (nuben Serjeant Henden, Ter- 
min, Mich. 20 Jac. at the Common Pleas Barr in Godfry Wade's ; 
Caſe, Vveurhed for authority Daliſons printed Reports) demanded ef him 
Ly what wart ant , thoſe Reports f Daltfons came in print. 
Having therefore muy; or rather one continued” fiſty yeers worke by 
me, of the ſummary Reports or. Commentaries of that grade, pio, axd 
learned Ja ſtice Sir George Croke Knight ( whith'ht began about the 
time when the Lord Dyer ended his Reports; and is uni nterruptedlj con- 
tinued by him (our eAathdif untill ner by drecaſe: und) not willing to ; 
deprive this preſent age or poſterity fo mch gr fearing alſo le aft af- a 
ter my deceaſe, they ſhoald be obtruded to the pubItque by an incurion 1 
*Therebe cet · Law-hand, or through ſortit gnorancè of ſome others, be profiitutetl in 
tain legal For- the contemptille pumphlet.dreſſe and tharafer of ſuch their blind und 
— IN miſhapen Reports (dignum patella dprreulum) as ſorry of om late Ju- 
peculiarly ar- ſtices and profe ſſors of Lam are in tha Ei abuſed n Whereby the very 
—— Majeſtie the Lam es prophaned, the authority of Reports lefſened,' and 
— Oy they ſeem now to be efſencials of the Law it ſelf, and ought not withett the ſupteam authority be 
changed er diſuſed: Such are thoſe which are obſerved by our Author in the creation of Serjeanrs ac Ic. 5 
And ſuch I conceive are the writing of the Orders and Records of Cemu, in ſuch peculiar hands, the princ- 
ng of Law Reports in their proper letter and native Language. | 
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the matters in their Books rendyed ieſſe uſefull to our Students, I have 
talen 528 me the reſolurion and tat of cætratting and extricating theſe 
Reports by the help of better eyes than my own) out of their dart Origi- 
nals, 15 being written in ſo ſmall and cliſe a band, that I may truly ſay, 
they are folia Sybillina, as difficult us excellent, and have thereunto ad- 
ded the ſeueral Tables and Inlexe\ 1 the names of the Caſes, and the chief 
matters therein cuntai nel. I wonld | ave ſent them forth in their native 
T1diome, the proper and petuli gr phraſe of our Common-Law, wherein they 
are ſucciafth, ſenſibly, and fully'reportedy ( There being many words Ga. Lirr, 9.8 
in thiety fo appropt iated, as that they cannot be ſo legally expreſ- 
ſed by ay other word, or by any per iphraſis or circumlocution) if 
not otherwiſe Ly preſent Authority ſnbibited. And in regard the whole 
nor too Tolum 1 to be compriſed ix due Book, I have according to 
the a3 fie t er olſerved in our Tam · Reports, reduced them to the um- 
her 7 11185 ani Queen, in whoſe reign taten: and #6 nel ia olſer- 
Lance of the advice of the Lord Coke to the Students of our Common- 
Law, That they th uld firſt read the later Reports, becauſe for the Col.t.ie. fa; 
moſt Hatt the latet tel lut ions And Judgments ate the ſureſt, and 20. 
10 WF? . Ca > | — 2 
. therefore belt to ſea ſon them therewith at the beginning, both for 
_ the ſctrling of thtir Judgments ard retaining them in memory, and 
av > Jy to be 8 * — ancient; 1 alſo, for that 1 
would i a ſeaſaiable tinje provocatead vivos, upon Tacitus grounds, 
and ws ce hs A. words, it being now ultra — an- wk 
pos (grande mortalis ævi fpatium) in quibus multi fortuitis caſi- 
bus jntercidetunt; pauci, &, ut ita dixerim, non mocò aliorum, 
ſed gam hoſtri ſupetſtites ſumits, exemptis è media vita tot an- 
1 juvenes ad ſetieturem, ſedes prope ad ipſos exactæ æta- 
tis Terminos per een « above fifteen yeers (a great 
ce gart of mans age) wherein many} e been waſted by uſuall chances, a 


c fem of u onely remaining that have Gr. lived, as ma; ſay, not onely 
tc others, but alſo our ſel ves, ſo many yetrs ſubdufted out of the miiſt of 
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&« our life, in which we proceeded in jilence from young men to aged, from 
4 « aged almoſt to the grave: In whith ſpace the chiefeſt both at Bench and 
* Barr have been taken from w by death, ſome few only who were then An- 


teſignani nith them, and now primi cetii in foro noſtro Weſtmona- 

ſte r ĩenſi remaining alix e with my ſelf (bo ſor the greateſt part of the 

time in taking theſe reporis had the hoour to be at the feet of this Gama- 

liel) whom I may Touch to atteſt with me the candour and integrity of cur 

Auther, as well upon the Bench, as in writing this wrk 5, wherein he ne- 

Ver ſought to draw to himſelf, the glory of any argument or opinion deli- 

ered by another, but Were be at the Barr or Bench, bath faithfully ſet 

down bis ſaid Juagment or Opinion, ant yeelded him his due commenda- 

tion. I hate therefore firſt pul liſhed the left part of his Reports, con- 

fiſting of ſuth choiſe Judgments and reſolutions onely wherein himſelf was 

both Judge and Relator , who without oſtentatios might have fitly ap- 

| Phed that ef Syracides unto hinſelf, Ego ultimus evigilavi, 

tanquam is qui ſpicas legit poſt meſſores, profeci benedicti- 

| ohe Domini, & tanquam vindemiator , implevi tercularis 

lacum; Conſiderate, me mihi non ſoli laborafſe , ſed 

omnibus quærentibus erudit ionem: * I am awaked up laſt of — 

« all; one that gathereth 77 them ia the Vintage , — 1 

LIE F ; _ 
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| he Drefics, _ 


Stag 14 H. s. mariing, unti % enable 


cap. 


vill di 7 letwixt York and Lat 


and conceal hinſ elf under, the 177 


| Knight, by whom he 


' . Commou-Law, and the laft of A2. Reader of the 


c the. ſings A ry 1 2 Bi we [led my m Ahe preſſe 
ce like Ar e-gatherer:, Bebolg,,. Ve 10 ted 985 ek 174 Dove, 
cc \but for all ther bai eek dale r who SRD m emtory . T think 
my [elf If obliged, py: 00,4 ary 

Jui Reverend\Judg 7 Sur (;corge 1 e of an ancient 


and illuſtrious, Fanilygalled le Blood 10 eftor wth t be time of the ci- 
Ek fi hy (as, 25 . ta- 
kipg part with Ki ward! eu as 7. the reign 
of K 2/7 Aa ee and as Jul 7 sene f 757 2 Fen the 
fit, 42 7 himſelſ in the 2 0 15 E 772 W. the fourth, ſo) K g A 


2 
FE 


autor and aſſiſtant unto tbe neaſtcr, Fol inforced to ſ ut 
roke, 11 2 Spy King He en. 
the ſeventh. moſt bappuly 775 12 ferent fl tes,th is our Anceſtor 
in his poſtliminium au 75 1 UT wrote bimſelſ Croke, 
alias Blounr (that of ] . 25 ether 0 3 by our Judges fa- 
ther,upon the marriage of his any 97 5 7 Sir, lohn C roke LY the 
daughter of Sir Mighael Bloun in the 


ry . 
Oxon). This Croke, alias A — ohh 75 . ohn Croke 88 4- 


ther to our Jud, ge) N 4 Stx-Clerk in Chancery, was r reſtrained 
Fon I Hen. 8. and ts 


favor with the King, was. 2 ers of the Chai net). 
He took to wife the gh of " Sir 2 I EH eic Shia 
1 ue Sir ohn! roke o e on inthe Coun 


of Buckingham & en rear op dari and %; 2 ; 


in the peer of Queen Elizabetii was made b She - 
riff for that County 2255 4525 d ford: He took 1 1 Fü. 
beth the daughter of Al 79 on Eſq ure, and by ber H. ue 
five ſons, viz, Sir John Ct coke” ry * x our Ad bor Sir George 


Croke, Paule-Ambr 38 and. illiam Croke, Sir John 
Croke, eldeſt ſon of Sir Joho, nkerited bis fathers vertue and fortunes, 
and was very famous for b is ws ome, eloquence, , aud Enowledge in our 
Laws : Being Speaker of the Parliament anno 43 Eliz. he received this 
clogium at the end thereof from ber Majeſty, That he bad oceeded 
therein with ſuch wiſdome and diſcretion, that none before him bad d deſer- 
ved better. He mas recorder of London, and, in Paſc. primo Rad 
Regis, Knighted, and made Serjeant, at Law; HY in Termin. Paſch 
anno quinto of the ſard King, advanced by bimto be one of his Juſtices 
of the then (ourt of Kings Benth, w whe re be ſo continued untill the twenty 
third of January, in the ſeventeent Jeers of the. ſaid King's Reign, at 
which time be departed this life at his bouſe in Holbourn, leaving behind 
him a plentiful Eftate and ¶ Aue. Henry Croke the ſecond ſonne, and 
Paulc-Ambroſe Croke the fourth ſonte, were rofeſ5ors 9 the 
fo ner-Te mple. Wil- 
liam Croke the fifth ſonae was 4 2 ef an bumble ſpirit, 2 piouſly 


Aiſpoſed, addiding himſelf wholly to & Country life. 


Sir George Croke the third ſonne, and eAuthor of this work, mas 
born about the ſecond peer of the reign of Queen Elizabeth, and paſed 
over his infancy and tender yeers under the wings and. K 4 moſt diſ- 
creet and — mother, in the exerciſe 0 all good qualities, giving 
there _ Tery — ſigns of his future perfection in learning: when time 

iligent ate witon had made him fit for a remove, be was ſent to 


Oxford, 
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Oxford, is prove the talent of his naturall ingenuity, with the belp of 2 


_thie Arts, ent ſtydy of Philoſophy. After ſume aload there, he was again 
tranſplanted. tu the Innet-Iemple; nbexe be tmployed the rematuing 
pars of bus auh in the figgy of our Common Law, and was doutle Reader 

"bat honſe. Upon the twenty niuth of June anno 21 Jacob. he recei- 

Ted bes writ of. leing Serjeant at Law, and the ſame day was X night, and 
mpude the Kings Sericant: {Upon the eleventh of February anno 22 Jac. 
he pas created one of the Juſtices of the Common- Bench, and continued in 
chat place: ai Mich. Term. anno 4 Car. Reg. at which time upon 
ube death of thet learned and grate Judge Sir John Dodcridge, he was 
\auuances t de one of the Juſtices of the then ings Bench; from nhence 
Radl tate a ſbert ſur xen of bim. He nas of a mo it prompt invention 
And apprehenſion, which was accompanied with a rare memory, ly means 


Arbereef, and through his ſedulow and indefatigatle induſtry, he attained 
ta a profound Science and Judgment in the Lans of the Land, and to a 


ngular itelligence of the true reaſons thereof, and principally in the 
ofxms of good leading. He nas of anuniverſall and admirable ex peri- 
ante in all ber matters which concerned the Common-wealth, He heard 
patiently, and never ſpdke lit to purpoſe, ald was alwaies glad when mat- 
ters were repreſented unto him truly and clearly: he bad this diſcerning 
gift, to ſeparate the truth of the matter, from the mixture and af; etion of 
the deliverer, without gitiug the leaſt offence, He was reſolute ard 


ſteadfaſt for truth : and as he deſired no employment for vain-glory; ſo he 


refuſed none for fear: and ly bis wiſdome ard courage in conſcionab lj 
performing his charge, and carefully diſcharging his conſcience, and his 
modeſty in ſparingly ſpeaking thereof, he was without envy, though zot 
without true glory, To ſpeak of bus integrity, and forbearing to take 
bribes, were a wrong to his virtue. In ſumme, what} Tacitus ſaith of Ju- 


7 Tadit. in v7. 


lius Agricola, hit wives father, who was a Governor in our Britain, I t A ricolx. 
may truly of this * Agricola, our Reverend Judge, my wives father, . 


Agricolæ tempora curatum, remiſſionumqʒ diviſa; ubi conventus 
ac judic ia poſcerent, gravis, intentus, ſeverus, & ſæpius miſeri- 
cors: ubi officio ſatisfactum, nulla ultra poteſtat is perſona, triſti- 
tiam & arrogantiam & avaritiam exuerat: Nec illi, quod eſt ra- 
tiſſimum, aut facilitas, author itatemʒ; aut ſeveritas, amorem dimi- 


uit. © That he rel and diſcreetly divided the ſeaſons of his afjairs and 


ce vacations: In times of Audience and Judgment be was grave, beed- 
cc full, auſtere, and yet merciful too: That duty performed, no face any 
c more or ſhew of Authority; ſevere and ftately looks were laid apart in 
ee ſuch ſort, that neither his gentle and courteous behaviour weakned the 
« reverence, nor his ſelerity the love due to his perſon: He was of 4 
ſtritt life to hamſelf, yet in converſation full of ſweet deportment and affa- 
- ble, tener aud compaſuanates ſeeing nun in diſtreſt, wbom he was zot 
ready to relieve : nor did I ever behold him do any thing more willingly, 
than when he gave Alms: He was every way liberal, and cared for 
money no further than to illuſtrate his vertues: He was a man of great 
mode fly, and of a moft plain and ſingle heart, of an ancient freedome 
and integrity of mind, eſteeming it more hone it to ofjend than to flatter, 
or hate: He was remarkable for Hoſpitality, a great lover and n uch be- 
loved of bus Country, wherein he mas a bleſsed peace-maker, and in theſe 


times of conflagration was more for the Bucket than Bellows, often pouring 
out 
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out the waters of his tears to quenth thoſe beginning flames which others 
did ventilate: In Religion he was devout towards God, veverent in the 
Church, attentive at Sermons, and conſtant in Family duties, whileft 
he lived, he was the example of the life of faith, love, and good works, ta 
ſo many as mere arquainted with bus equall and egven walkings in the 
wayes of God, through the ſeverall turnings and occaſions of his life: and 
though now dead, ſtil continues to do good, being the Founder of a Chap- 
pell, which be cauſed to be dedicated and ſet apart for the ſervice aud 
rporſhip of God, and for the eaſe of the Inhabitants of Studeley (bein 
an Hamlet and Member of Bechley in Buckinghamſhire, and at leaf 
two or three miles diſtant from that Pariſh Church) as alſo of an Hoſpital 
for poor People, both which he endowed with a liberall Revenue. At laft 
this Pious and Learned Fudge ( finding bis Age and Infirmittes to in- 
creaſe, and being de ſirous, before be put off his decaying and declining 
loch, to have ſome leiſure toexamane bu life, and to prepare for that great 
Day, wherein all muft render an accompt to the Supreme Judge of their 
eAftions) was an bumble Suitor to the late King for his writ of Eaſe, 
which was denyed, and jet in effeF granted: And for therareneſe, I ſhall 
recite both Petition and Anſwer, which are as followeth, &c. | 
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To the Kings moſt Excellent Majeſty. 
The Hunble Petition of . your Maje ſties 
humble” Servant Sir George Croke Ke: 
one of the Fuſtuces of your Bench. 
Iman 


Hat be havin by the gracious, favour of Your Majcſtics 
late Father of ju Memory, and 1 Majeſty, ſer- 
a 


| ved your Majeſty; and your ſaid late Facher, as a judge 

of your Majeſticꝰ. Court of Common Pleas, and of your 
Higneſſe Court called che Kings Bench, above this ſixteen years, 
is now becomę very old, being above the gge of 80 years: And 
by reaſon of his ſaid age and gul lneſſe of caring, aud other infir- 
mities, whereby ir hats ptcaſcd God to viſic him, he findeth him- 
ſelt diſabled any longer to do that ſervice in your Courts, which 
the place requireth, and he deſireth to pet form; yer is deſirous to 
live and dic in your Majeſties fa vour: 


His moſt humble Suit is, That your Q lajeſlie will be pleaſed to 
diſpence with his further atiendarce in any your Majeſties 
Courts ; that ſo he may retire himſelf and expett Gods 2 
pleaſure: And during that little remainder of his life, 
pray for your-<Majeſtees long Life and happy Reign, 


Geotge Croke, 


The Kings Anſwer. 


| Pon the humble addreſle , by the humble Petition of Sit 
LA George Croke Knight, who after Aae done both 
to Our decœaſed Father and Our Sclt, as Out (aid Fathers Scrjeant 
at La, aſſd one of His and Our Judges of Out Benches at eſt 
miuſter, hath humbly beſdught Us; by reaſon of tie infitmĩty ot His 
old age (vn ich diſabletn him to continue to perform to Us that 
ſervice, ne much deſiteth to ha ve according to his duty done) his 
Stace difpenſed with; 

to tie end all Our loving Subjects Who have and, ſhall faichfull 
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tion of their ſervice, when Ve ſhall ind they ſhalli have deſerved 
ir, much leſſe expoſe them in their old age to neglect. As Our 
Pt incely teſtimony therefore; That thefaig Sir Gg Cole being 
diſpenſed withall, proceeds from Us, at the humble requeſt of 
the {aid Sir;George Croke: (which We have cauſe and dottake well, 
that he is rather willing to acknowledgohis infirmiiy by his rear 

c occaſioned, than that hy, the concealing of the ſame any want 


of juſtice ſhould be to Our People) and not out of any Our leaſt 


diſpleaſure conceived ofthith ; do hereby declare Our Royal plca- 
ſute, That We are graciouliy pleaſed, and do hereby diſpenſe 
with the ſaid Sir George Croke's futther attendance in Our ſaid 
Bench at, weſtm;»ſter, and any Our Circuits. And as a token of 
Our approbatidmof the former good and acceprablelervice, by the 
ſaid Sir GedrgeCroke, done to Our deceaſed Father and Our Self; 
do yet continue him one of Our Jus es of Our ſaid Bench: And 
hereby declare Our further will and pleaſure to be, That during 
his, the ſaid Sir George ¶ote's life, there ſhall be continued and 
paid by Us unto him, the like Fee and Fees as was to him, or is, 
or ſhall be by Us paid to any other Our Judges of Our ſaid Bench 
at weſtminſter, and all Fees and duties, faving the allowance by 
Us ro Our Judges of Our ſaid Benches for their Circuits only. 


Soon after, this good Judge (having been an early labourer in the Lords 
hasbandry, and endared the heat of the day till the eleventh hour, where- 
by he obtained the promiſed penny of this be, which Miſdome bath in ſtore 
for her Children, viz. length of dayes on his right band, and on his left 
riches and honour) made an holy retreat to his bouſe at Waterſtoke in 
Oxfordſhire ; where, full Tee that Chriſt would be unto him 
in death advantage, he not long after cheerfully reſigned up his Soul 
into the hands of him that gabe it. And upon his Tombe, there ereRted, 
at the charges of his vertuous Lady and Relid, Mary the Daughter of 
Sir Thomas Bennet Knight, for the Iaſting memory of his name, whoſe 
ſervice deſerved the favour of bis Prince aud Country, there is this 


Inſcription : 


Georgius Croke Eques Huratus, unus Juſticiariorum de Banco 
Regis, Judicto linceato & animo preſenti inſignis, veritatis hæ- 
res, Quem nec minæ nec honos allexit: Regis authoritatem & po- 

uli Iibertatem 2qus lance libravit; Religione cordatus, Vita 
innocuus, mahu expanſa, corde bumili pauperes irrogavit; 
Mundum & vicit & deſeruſt anno Zratis ſux LXXXII, Aonoque- 
Regis Carol: XVII. Annoque Domini MDCXLI. Ss 


whereunts I ſhall ſubjoyn 


Horac. lib. 1. 3 en pudor, & Juſtitiz ſoror 


Odo 24. 


„ lncorrupta fides, nudaq; veritas : 
19011 a 1 "3 | 
Quando ullum in venient parem 3 
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c to whom both Modeſtie, 
And Juſlice Siſter (Faith, from Scandall cleer) 
And naked Truth : whea will they finde a peer # 

Concerning the whole work it ſelf, I may, I think, and not immodeſily, 
uſe the words of the Roman Præco, proclaiming the Ludi ſeculares, Ve- 
nite & videte quod nemo mortalium vidit aut viſurus eſt, 4 work 
of our  Law- Reports by one man taken and continued beyond a Jubile: 
whereof this part contains the Caſes of ſo late time, that thereby it hath the 
adxantage of former opinions concerning moſt of the Queres controyerted 
n the elder Books, giving a reſolution to many of them: And hath alſo 
cleerly explained ſeyeral of our late Statutes, delipered divers moſt exatt 
Rules far pltading 3 and carefully fet down all lrgall formalities in the 
creation ꝙ Serjcants at Lang Judges; Cc. with other the Ceremonies and 
Orders af their precedency, their times of ſitting ix Court, keeping of 
F.fſoynes, adjournment of Terms, and ether ſuch ancient Rights and Aſa- 
ges of our Common. Lum; whereby the hoinour and verybeing thereof hath 
been preſerved, Of all which I would fe. mind our Student of the Olſer- 
vation, which is given him by Six HAdw. Coke, That there is no know- Cot. tir; 
ledge, Caſe, or point in Law, ſeem ii of never fo little accompt, fol. 9. a 
but will ſrand him in ſtead at ont time ot other; and therefore, in 
reading, nothing to be pretermitted. | 

The method herein uſed is likewiſe conſiderable ; not being fluſfſed with 
the pleadings at large, and their munj continuances, with the ſame Argu- 
ments at Barr and Bench reinforced pro & contra: But here the Caſe 
is fbortly ſtated according to the points in Law, therein to be diſtu fed and 
adjudged, the reaſons plainly and ſuccinRly laid down, and yet the matter 
intended truly uttered, and, as neer as may br, in the name and words 
of the party bo dalivered it, and the former Authorities to martant the 
ſame — vouched; ſo as the Book is (ad compendium præpata- Ju us gonnus 
tus, quantumg; rario/paſſa eſt a ue moderate repreſſus, ut nec pro- nus in Epiſt. 
diꝑa it jn eo capia, nec damnoſa conc inn itas) alr@zdy abridged,and, arm xy in. 
46 for as the ſabjedt matter will pci cually challametd ; ſo as neither „ 
its aff luence ſball clay; vy is concifenrſe le u. liſſe to dan Students, This 
Bot & alſo paſſeth ia ſurety of Law, moſt of our former Reports, which were 
chrefiy compoſed of the fodain ſpeeches of the Juſtices, upon the motion of 


Caſes by the Serjeants and Counſellprs, at the Barr: Bat .moſt; e Plone. Pro: 

herein, he matters in Law, tryed upon Demurger, or by ſpeciall „ Jogueto his 
we 1 K 1 | Commenta- 

containing matters in Law, which both were debated 4 theſe of the Barr. n. 


and Bench to the uttermoſt ; and in the end allowed, or, for the cauſes 
ſbewn, diſallowed, and hereof the Author himſelf had a Copy, ſtudied, ar- 
gued, and, after great deliberation, gate bis Julgnient or reſtlution in 
every of them: And ſathey te moſt firm and ſure ta Hut unto, 
And whereas it is the aflvice of Sir Edw. Coke. te 
I 


alt vice Students, That Col. Tr 375. 
they ſhould look not only to the Caſes reporied; but unto the 9.17. 


Records of he Pleagings and Judgments therein, which much Ie er. 
confirm the credit of the Report, and the Reader's ſurety of the | 
Law: In moſt of the Caſes here reported, the number- Roll, n hen, anti 

where entred, is prefixed; that thereby if axy ſcruple or doubt of Error 


ſhould the in the Report, the Student might have a ready recourſe there- 
q unto: 


rP 


r Robert Nithulat, Jo, Parkes, 
en 03NU 2899) 3901257! | >! 191 Jon 


1-he-PteFics. 
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Juſt Jed ried nltuſtry that collected them; and gill be relay at any time A et 
who died 7, produce them for prief or confration of whit? have or [bell pub 
Lotharins » 0#t if them, hen y the honoural ls Juſtices, or upon any important occa- 
1 1. in the ſion, 1 ſball be thertunto required, cond Works oh 


ſo much neglected the body of the Civil Lx, that all that time none ever profeſſed it : 
But when the Emperour Lotharius the eleventh took Awalfs, he there found ad old copy 
of the Pandects or Diꝑe ts, which as a precious Monument he gave to the Piſans; By 
reaſon whereof it was called. Lea Piſana: From whence ic hath been fince tranſlated 
to Florence, & c. and 1s never brought. forth hut with Lorch-light, or other reverence: 
(arin, Cron. lib. . fel. 438. Selden's Annotations upon Forteſeue, fol, 20. 21. 


„I ſhall not need to apologize for my ſelf in making publique tbeſe Re- 
ports, wherein 1 hadthe —= pe. by he fre dont of; the Re- 
veread Ahe; The work T hape. will not need ir, If 1 f gls c. 

ceptable, I ſball cheerfully grue birth to the other Volumes of this eminent 

Ferſen, For as it is my comfort (That God hath vouchſafes; ] Io it ſhall 

be wy, caeeavaur, that 1 may any 0 (though bur. this infromentalh) 

ep hand in the leaſt. ſeruice tending io a general god: Det Deus ut 
m. e 1 | N 1 


pet | 
From my Manor bouſe of Cor band, 55 
May 7. 1657. *. * W Harebotle Grimſton. 
10317 121310004 1 2 80 eee 
Hic ſtadia Adoleſbentiam a lunt, Scnectutem vblectant, 
„ Sorundas res ornant, Adverſis perfugium præbent, 


Delectant domi, Non impediunt foris, Pernoctant 
nobiſcum, Peregrinantur, Ruſticantvr, 


U. EE all, knowin the Learning, Wiſdome, ad Inte- 
Verity of the Aufhor, do ( for the common benefit) ap- 
. . prove and allow the publiſhing ofthis Bob. _ 

ee Mathew Hale. 


1 W . { } "in : Hugh yndham. 
77% P. Warburton, 
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=; Ing 7 A MES departed this life uponthe 27. day of March in 
PAS - the year of out Lord God, 1625. By whole dimile,all the Juſti- 
ces Patents became void: Whereupon King Charles fignified 
his pleaſure to the Lord Keeper, That all in judicial places 
| ſhould ret ain them, as before, and be new impowred; And ac- 
n cordingly Sir Randolph Crew, chief Juſtice of the Kings Bench, 
received a new Wric; And Sir Henry Hobert, chiet Jufiice of the Common- 
Bench, a new Patent, aud were worn de #ovo, The lame day alio'Sir Thomas 
Covtniy;Atorney-General,and Sir Rebert Heath, Solicitor- General to the late 
King, had new Patents lent them, and were again worn. And like Patents were 
made for che other Juſtices, with recital of their ſeveral places (as they were in 
antiquity) and of theit Removes or Changes, Jultice Jones was ſworn one of 
the Juſtices of the Kings- Bench, and my ſelhat the {ame time, at the Lord Kee- 
houſe, was ſwortr C again) one of the Juſtices ot the Common- Bench; And 
afterwards the other Judges, as they came to London, took their Oaths, and tecei- 
ved their Patents; and although there had been a Proclamation made, That all 
the judges might hold and execute their ſeveral Offices as formerly; yet We 
eoncei ved it ſafeſt, That none of us ſhould intetmeddle, until we were te- autho- 

rized by our new Patents, and ſwotn anew. 

This Vacation, Sit John Walter, Attotpey to Prince Charles, betore he was 
King and Sir Thomas Trevor the ſaid Princes Solicitor, were appointed the Kings 
der jeants, and Writs directed untothem;rerornable in Chancery; who thereup- 
on in the Vacation, appeared before the Lord Keeper at his houſe in Weſtminſter, 
and there toak the Oath for Set jeants, and then allo ſworn the Kings Serjeants, 
and their Patents there delivered them. Aſterwards Sir Henry Telvertos recei- 
ved a Writ to be Ser jeant, tetornable in Chancery the fourth day of May (which 
was the firſt day of the Term) with a Warrant alſo to be one of the Juſtices of 
the Common- Bench, and theteupon he made ſvit to the Chieſ- Juſtice, That he 
might have his-Robes and Coyf put upon him in the Treaſury of the Common- 
Bench, and be diſpenſed wich for returning in his patty-coloured Robes from 
Serjeants Inne to Weſtminſter, as the manner is of new Ser jeants: Upon this 
occaſion, all the J uſtices and Barons met at Serjeants Inne, by appointment of 
the Chĩef- Juſtice, where Sir Henry Telverton then ſnewing the reaſonableneſs of 
his requelt ( becaule by the ſodainnels of his calling he was unprovided for the 
ſolemnities) cited a preſident viz, That Sir Edward Coke being che Kings Atror- 
ney,was made Ser jeant and Chief. Juſtice ofrhe Common-Pleas, and {worn itt 
Chancery the ame day, and then his Robes and Coyf being put on in the Trea- 
ſury of the Common-Bench, by Sir John Popham, Chief-Jultice, and by Sit Tho- 
mas Flemming Chiet-Baron, he was led in his party Robes to the Common- 
Bench Bar to make his Count, and there took the Oath of Chief- Juſtice all in 
| I B ons 
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2 Termino Paſchæ 
one day, And he likewiſe deſired, that ſo it might be done to him, but all the 
Juſtices conceived it was not a preſident to be followed, being part of the Cere- 
mon ſor the Creation of Ser jeants, which ought to be pertormed, in ſolemn 
manner: Not could ic be convenient to ſuffer any more ſuch Examples. Therfore 
they all reſolved, That the Wrirs of the ſaid Serjeants retornable immediate to 
appeat in the Vacation, and then ſwear them at che Lord Keepers houſe, was 
not legal, and according to the courſe of Law : For although the Chancery be 
always open to purchale general Writs,or try matters of Equity, to have Writs 
retornable immediate, yet this Writ, which is of ſo high a nature as to 
command, ad comparendum & recipiendum Statum, & gradum Servientis 
ad legem, ought to be made retornable at a day certain in Term, , and not 
in the Vacation when a diy cannot be preſiped (as ot neceſſity ought to be) for 
the performance of all the Ceremonies requiſite for that calling: Whereupon 
they moved the Lord Keeper to have other, Writs directed unto them, tosake che 
ſaid eftare and degree, retornable in Chancery, May the 4. being the firſt of this 
Term, which was done accordingly , and they {worn there by agreement a- 
moneſt themſelves in this order. Firſt, Sir Joh» Walter, who had a Warrant to 
be the Kings Serjeant,and appointed to be chief Baron (in the place of Sir Lau- 
rence Tanfield, who died the 30. of April before) Then Sir Henry Telverton, who 
had been the Kings Attorney, and was ancient to them beth: And laſtly, Sir 
Thomas Trevor,who had alſo a Patent to be the Kings Serjeanr, And on Tueſ⸗ 


day, May 10. in the ſecond week of the Term, che ſaid Sir John Walter being 


ot the Inner-Temple, Sir Henry Telwerton of Grayes Inne, and Sir Thomas Tre- 
vor of the Inner- Temple, with the Benchers,Readers, and others of thoſe Inns 


of Court, whereof they reſpectively had been, being attended by the Warden of 


the Fleet · and Marſhal of the Exchequer, made their appearance at Serjeants Inn 
in Fleet ſtreet, belore t he two Chiet-Jultices, and all the Juſtices of both Ben- 
ches. And Sir Randolph Crew, Chief. Juſtice, made a ſhorr ſpeech unto them, 
and (bec auſe it was intended they ſhould not continue Ser jeants to practiſe) he 
acqua inted them with the Kings purpoſe of advancing them to Seats of 


Judicatute, and exhorted to demean themſelves well in their teveral places. 


Then every one in his order made his Ceum (and defences were made by the 
ancient Serjeants) and their ſeveral Writs being read, their Coyts and Scarlet- 
hoods were put on them and being arrayed in their Brown-blew Gowns, went 
unto their Chambers, and all the Judges rotheir ſeveral places at Weſtminſter, 
and afterward the ſaid three S2rjeants,attyred in their party-coloured Robes, at- 
rended with the Marſhal and Warden of the Fleet, the fervants of the (aid Ser- 
jeants going before them, and accompanied with the Benchers, and others of 
the ſeveral Inns ot Court, of whoſe Society they had been, walked unto ieſtmin- 
ſter, and there placed themſel ves in the Hall, over againſt the Common-Pleas 


Bar. 

And, the Hall being ſul a Lane was made for them to the Bar; then (the 
Juſtices of the Common- Bench being one'y in Court) they recited there ſeve- 
ral Cewnts, and ſeveral defences made to {everal Counts, and had their Writs read. 
The firſt and third by Bromnlowe, the chief Prothonotary; and the ſecond by Gowl- 
ſton the ſecond Prothonotary. And Sir John Malter and Sir Thomas I revor gave 
Rings to the Judges, with this inſcription, Reg: Legs ſervire libertas. And Sir Hen- 
j Telverton gave Rings, whereof the inicription was, Stat Lege Cerona, and pre- 

ently after (they all ſtanding together) returned to Serjeants Inn, where was a 
great Feaſt, at which Sir James Lee, Lord Treaſurer, and the Earl of Mancheſter, 
Lord Preſident of the Councel, were preſent, 

And upon Thurſday the 1 2. day of May, Sir Henry Yelverton was 2 
of che Common- Bench (being the fifth Juſtice) and the ſame day Sir Jahn Mal- 
ter was {worn Chlef · Baron, and Sir Thomas Trevor, one of the Barons of the Ex- 
chequer. | 
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5 Hamond verſus Dod. 


E BT, upen an Obligation conditionall, reciting, Whereas ſuch 

Copp-hold Lands were to be ſarrendzcd to the aſc of the ſaid a- 

mond end Gay, and their heirs by Alice S. at her full age. and thet 

Gay ſhould pay to Hamond thirty thꝛ pound at ſuch a dip, and it᷑ hz 
failed. it weuld be to the uſe of Hamond and his heirs. It was conditioned, 
That if the ſaid Obligoꝛ pzocured the ſaid A. 5. at her full age to ſurrender to 
the uſe of Hamond and his heirs, and it Hamond and his hcirs might have and 
enjey the ſaid Lands to him and his heirs. That then, &.. The Detendant 
pleaded, that Gay did not pay the thirty thz&e pcund, and that the ſaid A. S. 
came cf full *ce ſuch a day, and that afterwarvs at ſuth a Court in ful court, 
ſhe did ſurrender releaſe and quit claim, to the now Plaintiſt being in poſſcf- 
ſion, all hcr right eſtate and intereſt in the ſaid Ten ments, &c, end t at che 
Plajn.alwaxes after might have enzopid the ſame Tencments, c. The P.otn- 
tiff r:plyeth, Quod bene & verum eſt, That the ſ io A. dis ſurrende2 &. pro- 
ut. But that atter ward, (viz. on ſuch a day) the ſaid (y ent fed and ex?2 led 
him, ic. Mhercupon the Dekendant demurs: And now this Term, it was 
moved by Arhoe Serjeant That this Replication was good wie heut thewing 
that the Expulſi on was foz title; beconſe by the Obitgation he bet talen 
upen h'mſelf, to defend againſt all titles: Vid. 2. EAC. 4. fol. 15. If Nepit- 
cation be not g:cd pet ff the barre be ill in ſubKan:e: Ju gment thai bet 2 the 
Pleintiff: Vid. Coke 3. Rep. fol. 52. Ridgeway's Caſe. Bat it was reſo!- 
ved That this Replication is not good beteuſe He hath riot ſyrwin th the was 
evided by lawfull title. Foz otherwiſe the Bond deth not extend unto tt: 
Vid. 15 Eliz. Dyer. ol. 325. & 26 Hen. 8. fol. 3. It wisrif:he!d That che 
Barre that ſhe ſurrinoꝛed and releaſedin Contt) is ge od and certain encugh, 
accozding to cemmon intendment. Aithoach it be not ſaſd, that the ſur⸗ 
rendꝛed to the uſc of the Plaintiff; yet beg aticoocd. to be ſurrendzed arid 
releaſ:>in Court, and accepted by the Plaint ff and crnfefcd in the Replicas 
tion, That it was a ſurrendet to the uſe, c. It is good enough, & c. 


Holme verſus Lucas. 


Sſumpfit. The Declaration and the Wit were, Qudd cum indehitotus 

fair to the Plaintiff, in itt ten p undes. In cenſidera ton wr re f h agu⸗ 
med to pap unto the plaintiff the ſaio fiftcon pounds 4c. The Deten dent picas 
did Non afiumpit. and found oz the plaint ff; and now moved in rreſt of 
Judgment, That this Declaration is not god bce?uſe it's gen r lp, ins e- 
bit: tu afſump: t and doth not werd koꝛ what cauſe, vis. foʒ m rchandiſe ſold,0z 
meney lent, oꝛ fo2 other cauſes which lye in contra: I 2 il it were lndebi- 
tatus by judgment 02 by ſpetialty, which lyes not in contrait, an Aſſumpſit in 
tonũderation thereof weuld not lre; becauſe damages recov red in an Aſlum p- 
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tic, cannot be a barre to a debt upon a recoꝛd oꝛ ſpecialty. Henden Scrjcant (oz 
the Plaintiff agred, That ſuch a Declaration had not been good, if the Defcns 
dant had demurres unto it: but having now plcadev Non aſſumpſit, and the 
Jury having found Qudd aſſumpſit; It ſhall be intended, that he aſſumed foz 
ſuch a debt which lyeth in Aſſumpſit. And therefoze the Defendant hath made 
bis Declaraticn good; and as to this pcint;divers peſivents have been in this 
Court, That after verdia, it hath ben held gcod: And the Plajnttf had judg⸗ 
ment; and many p2eſidents were auedged to have ben the other wap, in the 
Kings Bench and Ercheguer Chamber: whereupon it was appointed, That 
p:eſidents on both ſides ſhould be ſearched, And in the mcan time, Curia ad- 
vilare vult. 


Arſcott verſus Heale, in the Exchequer Chamber. 


Rror of a Judgment in the Kings-Bench, in debt, upon an Obligation of 

two hunozed pounds, conditioned fog the payment cf one hundzed pounds 
by] ohn Aricotr, John Chichelier, and John Vigniers, c2 any of them. They 
being ati joyntly and ſeveralty obligers: The Defenvant John Arſcort pleads, 
Chat he paid it at the day. The Plaintitt rcplyes, That neither the ſaid John 
Aricott, John Chichester, noz John Vigniers, nec eorum aliquis had paid the 
ſais hundzed pounds at the day, Et hoc paratus elt verificare, & ptædictus Jo- 
hannes Arſcott hmiliter, Che Jury found, That the atozeſatd John Arſcott 
had not paid the ſafd hundzed peunds, as the Defendant had pleaded; and 
thercupon Judgment was given fcz the Plaintift: And the Erroz aſſigned, 
was becauſe the Ucrvic was not accopving to the ifſue ; Fez it might be paid 
by any of the other, which had ſufficed. But the Court held it to be wel 
enough: Fc2 the Addition of Joby Chiche.cr and John Vigniers, not men: 
tioned in the barre, was but ſurpluſage : And there finding, that John Arſcott 
did net pay the money, ts ſufficient: And it ſhall not be in tended that any of 
the other two had paid it, when the Witendant ſafth, That he himſelf paid it. 
And i: it had been pzoved, that any of the other two had made the payment, the 
Jury ſhould have been direced to find. that the Defendant had paid it by ſuch, 
dc. Mhertupon Judgment was affirmed, - | 


Saverne berſus Smith, in the Exchequer Chamber, 


Rror of a Judgment in an Ejectlone Firmæ, upon a ſpecial Ucrdic,the tate 

was, That j ohn Dix, being a Copyholver in fe of the Pannoꝛ of Swaffling, 
had iſſue two daughters, Agnes married ts John Smich, and Margaret married 
to William Reve, and dycd ſeiſed: Willjau Reve made a Leaſe fo ten pears 
of Maręarets part, without licence, and againſt the cuſtome of the Pannoz x 
Which being pzeſented by the He mage, as a fozfeiture, the Loꝛd ſetſed upon 
it, ann granted it to the ſaid ] ohn Smith and his Meirs. Afterward William 
Reve dyed having iſſue Nicholas, who entred nd iet to the Plaintiff, fo2 thꝛet 
years. The Plaintiff entred, and was ejeced by the Detenvant, who clatms 
under the ſaid ohn Smith, Et ſi ſuper totam materiam, &c. The Judgment 
was entred, pto eo quod videtur Curiæ, That the Dcfendant was guilty of 
the triſpaſſe and ejectment afozeſaid, modo & torma prxdict. as the Plaintiff 
hath declared. Ideò conſideratum eit, That he ſhall recover his damage afoze- 
ſat, &c. The Erriꝛ aſſigned in Law was. Firſt, Thet Judgment is given 
foz the Plaintiff. whers it ought to have been given fo2 the Defendant, Scs 
condly, B. cauſe the Judgment is foꝛ the ejeament de integtis tenementis, 
where it ought to have been but of the moity. Foz the matter in Law, the 
Caſe is, A Copy⸗holdet in fee takes husband, who makes a Leaſe foz pears, 
which by the cuſtoms of the Pannoz, is a fo2feiture, The husband dpeth: 
Whether this fo2fctture ſhall bind the Feme and her Heirs after her husbands 
death - And it was adjudged, it ſhould not bind; but that the Feme ſhall Have 
it again, after the husbands death, not withſtanding the E — 
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=. (aroli Regis in Commun Banco, 5 
Serjcant, ſaid, That foz the firſt point be would not init whether it werserroz 
dz no. Foz he conceived the ſecond to be a manifeſt erro? ; becaule th: Piain- 
tiff had no colour to have an Ejed ione firm; but foz a motty onely. And the 


Judgment was given foz the whole and intire Damages, aſſeſſed by the Jurp, 
Mhereupon Curia advilare vult. 


h Flight verſus Craſden. 


A Sſanplic. Whercas the Plaintiff was obliged to the Defendant in an 
FA b igat ion of ſixty pounds, to pay thirty the 9. day of Pay 1624. That 
the Defendant the ſatd 9. of Pay, in conſideration the Plaintiff would pay un⸗ 
jo him the ſaid thirty pounds upon the ſaid 9. of Pay, pzomtſed to deliver the 

id Bond to be cancelled, and alledgeth in facto, that he paid the ſaid 30 li. to 
the Defendant accoꝛding to his pzomiſe, and thit the Detendant hay not deli⸗ 
vered him the ſaid Bond to be cancelled, but retuſed, and had cauſed him to be 
arreſted thereupen to his damage 4c. The Detendant Proteſtando that he 
made net any ſuch pꝛomiſe, pro placito dicir quod non ſolvit, &c, whereupon 
they were at iſſae, and being found foz the Plaintiff, Cuin @crjcant moved in 
arreſt of Judgment That this is not any conſideration to charge the Defen⸗ 
dant. Fc he received but his money at that inſtant time, and conſtotrat ion 
cught a wapes to be matter of pzofit and benefi; to him to whom it is done, by 
reaſon of the charge oʒ trouble of him ibo doth it. Otherwiſe it is not a ſuf? 
ficient ground foz a pzomiſe. and ſo the Agion lies not; And fo2 pꝛot heccok, 
he cited 9 Edw. 4. fol. 19. But Richardſon @erjeant foz; the Plaintiff thewed; 
That it is conſideration ſufficient to have it paid without ſat: oz trouble; fc2 
peradventure the non-papment at that time would be moꝛe p2ejudicial unto him 
than the fc2friture of the Bond would be of advantage, if he ſhould be fo2ced to 
ſae fo it. And he pzomiſed to do nothing but that which in honeſty and equity 
he cught to do. viz, to deliver up the Bond upon payment at the money witch 
momite is binding. And of that cpinion were all the Court, fc2 the r:aſons 
dekoꝛc olledged. And Hoberr ſaid if he had pzomiſed in this Caſe That if he 
would pap the money in the mo2ning of the ſatd day, he would give him five 
pounds; it had bien a god pzomfie, becauſe the money was paid bet 2c Sunſet; 
(the time when the Law appoints tt to be paid:) And it was adjudged fo2 the 
Plaintiff, Harvey & Yelverton ablentibus, 


Sic Upwell Caroon's Ca'e, 


Ir Upwell Caroon, an alien bozn and not made Deniſon, (b ing Agent here 

koʒ the States of the Low-C-untreys,) dycd intenate. And now cor: tetia; 
tion was made to whom Avminiſtration ſhould be committed. Foz the Judge 
of the Pꝛerogative offered to commit it to tha of his bꝛo hers and ſiſters ci; 
den Who were aliens bozn. and lived in the Arch-Datch:te Countrey. Bat 
ene who was G2and-child of his ſiſter, bezn in England, and inhaliting her, 
endeavouring to obtain it moved, That of right it appertained unto him, be⸗ 
ing a Deniſon ; becauſe the cſtate conſiſted in Leaſcs oz years, of Linds and 
p:rſonal cftate in debts and that Aliens may not have Lcaſcs toy y-ars, al: 
though they may have perſenal things, and thcrefc2e pzayed a P2ohibitton ; fo? 
by the Statutcs of 31 Edw. z. & 21 Her. S. Adminifiratton ough: ta he gran: ev 
as ſoyait homer. and Aliens rannot thereby be intended which are not inhabit» 
ing c2 commoꝛant here. Sed Curià adviſate cult. Akterwaros in Pichacimas 
Term being again moved. Jt wos re ſel ved by the whole Cou t, th ten Pꝛohi- 
bition was grantable; foꝛ an Alien may be Adminiſtratoz, and have fAz;nints 
ſtra ton of Leaſes, as well as of perſcnall things becauf* he hh th them es 
an Executoꝛ in anothers right, and not to his own uſe ; And he mey he Admt⸗ 
niſtratoꝛ as well as a perſon Datlawed oz Attainted may be an Executez: And 


this Court hath no authc2ity about committing Admin'firitions, xc. Pach. 4t 


Eliz. rot. 1704, Beck verſ#s Philips, Dcbt bzought by en Adminiftrats2. The 
C Defcnvant 


= 
* — —— 


6 Termino Paſchæ anno primo;&c: | 
— pleads the Plaintiff was an Aliemrer, adjudged Oed Reſpcadra or- 
tr, - J * 


Doctor Brikenden's Cale, 5 


—— was pzayed, becauſe upon pꝛoſecution in the ſpirituai Court fox 
Tythes, Sentence was againſt the Defendant, and an Appeal ſacd there» 
upon and Doctoz Brikenden made theroby a party as pzemote2 of the ſuit, 
wys was not any party thereto: And herein the firſt Sentence was confirmed, 
and this was in November 1623, and colts were then awarded to Dogo3 
Bric inden, but n. t taxed untill Pillary Term 1622, and afterwerds'came the 
Pardon, which pardons all otfences befo2e December 1623, wherrby this ol⸗ 
kence & the toſts taxed thext upon (as was pꝛetended altheugh they were awarden 
in the ſp ritual Court hefoze the ſatd Parden, were alſo p:rvoned ; and betauſe 
it was not allowed there a Pzohibition was p2ayed ; but denped. Fo? thoſe 
Coſts being awarde n to thc party befozethe Parden, althouch they be taxed at 
terwaros, be not taken away by that Parton. 


Marſhall's Caſe, 


Jectione firm. Aftcr imparlance the Defendant pleaded Auncient Demeſn, 
nd it was thereupon demarred ; -F62 being aftcr Ymparlancett tame too 
late: But the Court doubted thereof, becaaſe ſuch Land fs not impleadable at 
the Common-Law, and therefoze it came timely enongh when he had net plea- | 
ded any other Plea, Sed Curia ad viſare vult. j 
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Termino Trinitatis, anno primo Caroli 
= Regs, in Communi Banco. 
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Lionel Faringrows Cale, wh 


Ebt was bzought up:n the Statute of 23 Elia ab. Reginz fgarnff Tho- 
. mas Prince andhis Wife, Adreipondendam, 1201, foz the Recufans 
cy ot his Mile. and abſence ſtom Church oz eleven moneths, viz.from 

| the twenty third of September, viceſſimo primo Jacobi, into the day 
of the Mit: per quod, Actio accrevit eidem Domino Regi, & Lionello Farcing- 
ton; qui tam &c. ad habendum the faid 120 l. Apen this Declaration the Des 
fendant demurs; pro eo quod Declaratioiphus Lionel mipus i uffie jens, in Lege 
exiſtit ad ipſum Lionellum, qui tam, & e. verſus iplum/Thomam manatenendum̃, 
&c. uncle petit j udiciumi Rt quod ptædictus nnn tam. &. ab A Klon 
ſua ptædictà rectus» eos habendum pre lndatur. Et prædictas Lionelfus qui tam; 
&c. ex quo iple ſuffic ĩentem mater iati ifi lege, ad Achonem prædicta m verfos 
eos manutenendum, ſuperius declaravit, &c. And thry joyned in demurrer; 
which being emtred in Hilary Term; King James depar tes this lite in the vat. 
tion following - and it was moved in Catter Tetm whether the oziginal zit. 
Declaration, Pleading and Demurts upon that Acton being bzonght by ths 
Ante mer for the King and himſetf, cheuld be abates by che demiſe of the king 
as an oꝛiginal bzonght by two, where, by the death of either, the Witt th 
abate N ag tts o2iginal bz ought by the King, m his own name only 3 asf 
is in Coke 7. Rep, ſol. 30. Oꝛ whether the UUzitany Declaration only ſhall 
ſtand, and not be diſcontinued, as it is teſolved in the latd caſe: ©; the 
it and Declaration, and al pzec#ding thereupon wal ffand bythe S!atuts 
ol primo Edward. 6. capite ſeptimo, as it thall do in Wits of debt, bet wirt 
common p:rſons: And becauſe no pꝛeſident had ben pꝛoduced in fuch catrs, and 
many pꝛeñdents wcre, that thoſe only ſhould ſtand: nt all Demarrers and 
Pleadings to Jnfo2mations were determined: The Copr! adviſed until! this 
Term and c2vercd, That pꝛeũdents could be ſearched, to know wohnt 5 4 
vone in Actions ot debt upon penall Statutes bycught by Anfozmatian foz the 
Bing and party, And now being moved again, and intfoꝛ ming, that there 
tould not an pꝛeſtdents be found, and that ſuch W2fis ypon that Statu's had 
not been frequent, but of late: The Coutt reſolved That this W2it,gud Declas 
ration, with allth2pzoce2ings th-reupon, ſhould ſtand: Kez it is krly t 
Lait of the party, and within the -atiite of primo Edward. 6. which ſhalt not 
-diſcontinue3'e2 abated. Fe although the Watt be, Quod reddat omi Regi 
& Intotmatori; pet it is ꝑeſumes fot Hemfelf, he being as the Wt it 
-onely : Fo? the Statute appoints, Chat no pꝛotedion o2 wager g 9 55 | 
therein: And the ple uingupon this Wztt che ws as much; viz. That the Plain- 
tiff Ferrington ſhall maintain his Action; And, That the Beclaration is not ſuf= 
ficient to compel him to anſwer to the Informer ; never mentioning the King. 
And the Replication and joyning in demurret is onely by the Jnfo2mir viz. 
Thar ir is not ſufficient to barre him of his Action: Mheteupon thep all reſol- 
vcd That net cncly the Nit and Declaration, but all pleadings thereupon and 
the demurrer ſhould ſtand. Lord Coke Rep. 7. fol, 30. Dy. 125. 6 Edw. 6. Fitz 
cherbert Nonl uit. 13. 
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 »; George Vengbles Caſe, Pr 


Term a Writ of Priviled ge was ſitmed by all the Juſtices of the Comts 
mon⸗ Bench. foz. George Venables à Clerk under the Cuſtos Bre vium, to 
fre him krom being a Senldter, reciting; That it is te Cuſtome and Pxibiledg 
of the , time gf. ec. That neither the Attozneys nos Clerks of the 
Court ſhall be pzeſſed foz dicrs, noz elected to any other Office ſine volun- 
late ſua, but ought to attend the ſervice of the Court, vide the Lord Coke's book 
of Entries; fol. 436, where the like Writ of Priviledge was granted to a Clerk 
of the Kings-Bznch, to diſcharge himfrom being pzefſed foz a Soulvier, 


Ore, That upon Monday che twentieth of June this Term being the firſſ day 
of Oftabis Trinitatis, A: Writ of Adjetrnment was delivered to * ſtices 


to adjourn the two Returns of Odabis Trinitaris, & Quindena Trinit ai, nſque 
tres ſeptimauas poſt Trinitat, Which was die Luna the laſt week; And that all 
pleas and proceſs, and all Returns of Sheriffs ſhould be adjourned to that Return. 
nd the Writ was dated the eighteenth day of June, which was dre Sabb ati in the 
2 : Which mentions, That whereas the Peſtilence much increaſed in 

dun, the Suburbs and parts of Heſtmixſter; And if the Subjects of all parts of 


the Realm ſhould reſort hither for Law cauſes, it would be very dangerous to in- 


creaſe the Sickneſſe, to the peril of the Kings Perſon, and of fortaign States re- 
ſorting unto him, Thereſore the King, by Advice of his Councel and Judges, 
&c. had appointed, &c, And thereupon Proclamations iſſued, bearing date the 
eighteenth day of June, ann prime Carvli Regis; fignifying the King's pleaſure to 

journ theſe rwo Rerurng untill the laſt Return; And that the laſt Return ſhould 
be held onely for continuance of Cauſes and Proceſs, and for the Joyning of 
Iſnes; Bur that no proceedings ſhould be upon demurrers, or ſpecial verdicts; 
nor any. Judicial , in any of the Courts of Chancery, Star-Chamber, 
Court of Wards, Court of Requeſts, Dutchy, or Exchequer Chambers: And that 
no perſons ſhould be compelled to appear in perſon, but by Attorny, with a pro- 
viſo, That all Accountants and parties appointed to pay Money into the Exche- 
quer, ſhould hold their dayes in the Exchequer to account. 

And theteupon the Juſtices of the Kings-Bench, Common-Pleas , and 
Barons of the Exchequer, ſate in their ſeveral Courts, and heard divers mo- 
tions in their reſpective Courts; but none upon any demurrers or ſpecial ver- 
dicts; and ſo continued untill eleven of the clock that morning: And then in 
the Common Bench, the Writ of Adjournment enſealed and incloſed in wax, 
with the great patent Seal, was opened; and three Proclamations were made to 
heat the Fri of Adjournment read ; which being done, the Crier rehearſed the 
effect of the Wrir of Adjournment in Engliſh ; That all Pleas, Proceſſe and Ap- 
peatances thereupon, were adjourned untill tre: Trinitates: And then the Courr 
roſe without doing ought elſe: Nor were there any Eſſoyns or proceedings made 
upon that Return. And upon Monday in tres ſeptimanas Trinitatis, being the 
day of Eſſoyns of the ſaid Return, the day following, and the laſt day of the Term, 
the Court fate again. and heard all motions; but none upon Demurrers, or Spe- 
clal Verdicts, by reaſon of the Proclamation aforeſ1id, And all Recoveries, Fines 
and Motion for proceeding to Trials, were as if it had been in full Term. Vie 
Tris. 4. Edw.4. fol. 20. Trin,11, Edw,q, fol.37, Trin,ut, Ed. 4. fel.3 7. AMich.s, 
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Ternuno Michaelis, anno primo Carol: 
"Oh Regis, in Communi Banco, apud Reaving, 

He King by Proclamation,three weeks before the beginning of Mchaz1- 

mas Term, in reſpect the Sickneſs continned fo great at London, and 

the parts thereto adjoyning, _=—_— his pleaſure, Thar che ſaid Term 
K. | ſhould be adjourned from „Michaelis, unt il » uſe Michaels: And 
on the firſt day of Oftabis Michaelis, Juſtice Telverton, ailhy fa ge, had a Writ to 
adjourn accordingly; it being his turn to keep the Eſſoyns. And like Wiits of 
Adjournment, were dĩrected to the Juſtices of the Kings- Bench, and Barons of 
the Exchequer: And the puiſny Judge, and Baron of every Court came to Weſt- 
wi»fter, the fitſt day of the Return being the day of Eſſoyns, and read the Wrir of 
Adjournment of their Courts onely ; and did nothing elſe, And at menſe Mi- 
chaels, the Iuſtices of every Court had other Writs directed unto them, to ad- 
journ, until Craftino animarum;to Reading. And the King by Proclamation, bea- 
ring date the 1 f. day of Ofteber,fignified his 2 That his Courts of ¶ hancery, 
Requeits mardi, Star · Chamber, Dutch, and Receipt of the Exrhequer, ſhould be there 
held. And accordingly the firft day of wenſe Michaelis (which was the day of Eſ- 
ſoynes) the puiſny Judges of all the Courts of the Kings-Bench, Common-Pleas; 
and Exchequer; came to MFeſtminſrer,and read the fad Writs; and adjoutned the 
Term unto Reading. 4; 1 


JN the mean time, vi⁊. upon the 27. day of October, John Williams, Biſhop of Lin- 
coln, Keeper of the great Seal, was diſcharged of his place. And upon the 30. of 
October, being Sunday, Sir Thomas Coventry of the Ianer Temple, Knight, the Kings 
Attorney, was made Keeper of the Great Seal. And the ſame day Sir Robert Heath 
the Kings Solicitor,was made Attorney General; and Richard Sheldon was made 
Solicitor, and Knighted ; both being of the Ianer Temple. 


Pon Craſtino animarum, being Thurſday, and the day appointed by the Statute 

of 9. Edæ. a. ſor the Chancellour, Treaſurer, and Judges, meeting in the Exche- 
ver;to nominate perſons to be made Sheriffs for all Counties, it was much doub- 
ted whether all the Juſtices were to come thither, it being the day of Eſſoyns, and 
to ſit In Court; or whether they might ſtay until guerre die poſt; and that one of 
them onely ſhould come the firſt day to keep the Eſſoyns. And by reaſon of tha 


| ſhorrneſs of the time from the change of the Lord Keeper, it was appointed by the 


King, That the day of the billing ot the Sheriffs,ſhould be deferred from the uſual 
day; and that all the Juſtices, beſides the three puiſny Juſtices (who were to keep 
the Eſſoyns) ſhould not come until Saturday; and that no Court ſhould fit untill 
Monday; for they held, That the quart» die poſt of the Return is properly the day 
for ſitting . and nor before, although ic be atter Adjournment, as it is where the 
Term begins without Adjournment. 
YE the Tueſday following, all the Juſtices were aſſembled at the Lord Kee- 
pers houſe to be conferred withall whether it Rood'with Law, or was conve- 
nient to grant an Habeas (orpus,to the Warden of the Fleet or to the Marſhal, by 
theit Keepers or others, to have any Priſoner which was in execution, to appear at 
a day certain the next Term in Court; and under colour thereof, That the ſaid 
Priſoner ſhould ga at large with his Keeper, in the vacation or Term time, and re- 
turn to Priſon at the time appointed, And all the Jufiices and Barons agreed, 
That it was not allowable or juſtifiable in Law : But the Warden and _ 
7. — ſha 


not ſuffer priſoners tõ go at large, upon peril to be charged with eſcapes, 
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{hal have onely a convenient time to * — — accordingly in Court, and 

o gargy him back again co priſon; And it they ſuffęr him to go at large any lop- 
eagle ben is convegiedt, And xhe Law ſhall adjadee what is eee * 
an eſcape in him. And che Lord Keeper and all the Judges agreed, That they 
would not grant any Habeas Corpus returnable for a longer day, than the neceſſity 
of thacaſe required ; and not otnerwiſe than fands with Law, as in Debt, Trei- 
paſſAatiFether Action chere Bail is ro be put iti, to anſwer to Sts. And they 
admoriſhed the Warden gf the Fleet, Thar under colour ofſuch Writs, he ſhould 
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40 Fir John Iſham verſus York. 971 4 


& Crion upon thę Cale, for words, Mbrreas the Plaintiff is, and hach bern 

\ Invice of the Peace of the County of Northatmpeon faz ten years, The Da 
tendant to feanvalize him in his plact and to cauſs him to be amoved<at of Como 
miſſion,ſpake thetc woꝛds. 1 have been oſten wick Sir John [bam for jultice, but 
could ner ex get any at his hand SAT ice. Altex Uerdia, upon not Gailty 


pleaded and found foꝛ the Plaintiff, it was moved in Arreſt ol Judgment, That 
theſe woꝛ ds be not adienable; oz it is not ſaid that he offered him injuſtice 
in his Office of Juſtice, Noz that he complained unto him foz Juſtice, as Jas 
ſtice of the Peace, and he denied it; Baut generally Chat he could not have Ju- 
ſtice: Aud it might be, that he complatned unto him foz matters bet wixt party 
and partp, foz p2ivate offences, wherein he ceald not have redzeſs, as from a Ju-. 
ftice of Peace, Afterwards at another day @erjeant Crew, of Councc with 
the Platntiff Ghewed, That the Plaintiff veclaring he was a Juſtice of Peace, 
and that the Defendant intending to ſcandaltze hum in his place, and to cauſe 
him to be removed Had ſpoken,8:c. And being kound guilty thereof, it muſt be 
intended thoſe woꝛds were ſpoken upen that occaſion, and ot him as a Juſtice of 
Peace and not of him as a pꝛivate perſon.oz foꝛ an pꝛivate voccaſion, and com⸗ 
P:red it to the caſe cf Beechley and dteukley, Coke 4. Rep. fol. 40. And of the 
— opinion was an the Court, aud thereupon Judgment was given koz the 
aintiff, 5 C : 


Smith verſus Craſhaw.Ward,and Ford,in the Kings-Bench, 


He plaintiff bzought an Action upon the Cale againſt the now Defendants, 
1 toʒ that they had talũ accuſcd him of Treaſon, at D. in the County of Nar- 
foik, and had cauſed him at the ſatd town to be app2zehenved by the Conſtable, 
and b2ought befc2e a Juſtice of Peace, who committed him to Norwich-Caille, 
and that at th: Aſſizcs there, they fal{p.and maliciouſly had exhibited a Bill of 
Jadiament oi Trcaſon, betoze the Juſticeg of Aſſize, and falfly and maliciouſly 
affirmed it to be true: B) reaſon whercof he was detained in Norwich pꝛiſon, 
until diſcharced by Ppzoclamation. Upon Not Guilty pleaded, and Werdic fo 
the Plaintiff in Michaelmas Term, Anno 20. lacobi Regis, it was moved in the 
Aings Bench in arreſt ol Judgment, apon exceptions then ſhewn, and Judg= 
ment th:reupon, uod Querens nihil capiat, &c. And it was now there red. 
ved again by a new Anion upon the Caſe, in naturc of a Conſpit: cp as foʒ mer- 
ly, And the Defendants p!eaded ſpecial matter of excuſe, and travers the ma⸗ 
licious accuſation which was found againſt them and two hundzed fo2ty pounds 
damages given. And it was moved in arreſt of Judgment, that this Aa ion ties 
not be tauſe there never was any pꝛeſident ſeen that any ſuch Action, 02 Wait of 
Conſpiracy fc2 ſuch cauſe, wae bought, noꝛ is it ever mentioned in any of our 
35 -:ks(foz the miſchief which micht cnſue to the State, ii men ſhould be deterred 
from diſcovering Treaſcns.) But all the Juſtices, after divers motions in [c» 
viral Terms and long conſideration of this Caſe (being the firſt pzeſivent which 


can be ſhewn ) reſolved, That the Action well lies, fo it being alleaged to be 
tal y aud malicion{ly,and by Conſptracy exhibited , and the W — 
erd 
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Ucrdict found to have falfly and maliciouſiy cxh bite it , It is no reaſon it 
would bs diſpuniſhable ; foz then no perſon would he late, if fach pꝛaaifes ſhould 
be luſfered and the parties endangered thereby would have no remedy, and there» 
foꝛe they avjudged it fcz the Plaintiff ; Note, the Statute and the Mꝛit of Con⸗ 
kpiracy do not in particular mentton toꝛ what cauſe, du: generaly declare, It avy 
taiſly and maliciouſly contpire to procure any to be Indicted, And here in this 
Caſe, it being ſet fo2th, That thep falfly and maliciouſly accuſed him of Trea⸗ 
ſon, where they knew it to be kalle, and falflp and malictonfiy had conſpired to 
cauſe him to he Jndicted, and falfſly t malictou\y exhibited an Andictment + hay 
fwo2n p maticr thereof to be true, wheras it was foiſt;,zthey knew it to be falſe, 
And tt is traverfev That they did not falflp-and malictouſiy accuſe him, and cxh% 
bit th: Andtament which alto is found agatntt the D:fenvants fothe ſubſtance 
of the Declaration is found againft them. It is god caaſfe dt Aajon, and the 
Wefendants are not to be cxcufed of ſuch falfities,no2the Law will not ſaffer the 
Defenvants to go unpaniſhed ; whcrefoze , by the cpinion of all the Juftices in 
the Kings Bench (who delivered thetr opinions ſeriatim, viz. Sir A 
Crew, Chiet-Juſtice, Dodderidge, longs, and Whitlock) At was avjuvged foz 
the plaintiff. 225 


Creen ſEaſe. 


FN Reen pzayed a ꝑohitttton to the Ecclefraltical Court at Salisbury, bete uſe 
'e- Wefc ſued him there, to bc feparafevfromhtm, propter \xvitiam, And 
Sentence woes there given ſ02 the Hagbany againt the Wife ; any ye tha tm 
fozced to pay all the cofts foz his Wife : And afterwarvs ſhe appeated; and be- 
cauſe the Husband would not anfwer the Appeal againſt himſelt, and pay for the 
tranſmitting of the Record;he was therefore excommunicared ; and gow prayed 
a prohibition, The Ccnrt conceived the rate to be very hard that de chpuld be 
fozced to ſpend his money againſt himfelf. © But becanſe it was alſtuged, That 
rhe courſe was 10 in the Spirit] Court, they would ad ile until the neit Term; 
and ordered to tay their proceedings in the mean time. 


Cook verſut Younger, 


Crion upon the Caſe, Whereas the Office of the Under-Steward(hip of 
the Courts of the Panoz of Keyſham, and other the Panozs of 111 


of ( ouceſtet was anciently an Office gtantable foꝛ term cf lite, with tr 
the pounds ſix ſhlltugs and eight pence, by the year ; And whereas afoz? 
Biſhop of Glouceiler has granted to the Plaintiff the ſaid'Office faz Life, with 
tue fee of thy& pounds ſix. ſhillings eight pence , pryable annually-attho*tby 
Feaſts of the Yrar, iz. at the Annunciation of the Virgin Mary, and at St, Mi- 
chael the Arc Angel, iffutng cut of the ſald Pannozs. ' And that the'faiv Bt: 
thop w_ And that the Plaintt was ready to keep the Courts of the nol Bt. 
ſhop: t the Detendant pꝛetending a Grant made unto him from the ſaty 
B'lyops Succeſſe2s diſturbed him from k#ping of them. After Not Gyi'ry pleas 
ded and found foz the Plaintiff, Jt was moved in arreff of Juugment, That this 
Grant was void to bind the Succeſſo? of the Bilhop. Firft, becauſe the preſetipri- 
on is, That the ſaid Office is grantable wich a Fee ot three pound fx ſhillirigs eight 
pence by the year,& here the payment is appointed to be ar rwoFeaſis of the year, 
and ſo not warranted by the Statute. Sc condlybecauſe rhe preſcriprion is, That 
the Office is grantable for Life , and he.doth not ſhew for whoſe life; an it may 
be for the life of che Biſhep, who was Grantot : But none of thele Exceptions 
were allowed, And to confirm their opinions, the Cale of the Dean and Chaprer 
of WorceFter in Coł, 6. Rep, fol. 37, was vouched That the dayes of payment are nor 
material, where no leſs then the ancient Rent is reſetved yearly ; and that the pre- 
ſetiption being to grant for life, ſhall be intended to be for the life of the Gran- 
tee. Thirdly, it was obje&ed, That here was a Miſ. trial, the diſturbance being al- 
ledged to be in the Court at Keyſhams, and ſo in other Manors where no Vills = 
an 


12 Term. Michaelù, an. primo Carol: Regis, 


and the Tryal being per vic ine tum of the Manors , whereas it ought to be ofthe 
Vills wherein the Manors are ; it therefore was not $ 00d, nor aided by the Sta- 
ture of 21, Jagob, But the Court held, That in regard ſome of the ſaid. Manors 
are alledged to be within thoſe Vills, and the venue being of the Manors, it ſhall 
be good by che Statute, although ĩt were of ſewer or more places then it ought to 


be. And therefore Judgment was given for the Plaimiff. 


Bryan verſus Wetherhead Tiin,20,Jac.Rot,602, 


L Jectione firmz, Upon Not Guilty pleaded, a Special Verdict was found, 
Exc John Brian being ſeized in Fe of a Tenement, całed Keyſban:s in Alii- 
bury- (being Topy-hold of the Panoz of Alisbury, whcreof Sir John Packington 
was Lo2d ). ereded a Building by Jncreachment up.n ſix fot of the waſt of the 
ſaid Pannoz,andadjoyned it to the ſhep ot the ſaid houſe. And afterwards Sir 
John Packington, in anno 33. Reginz Elixabethæ, by Jndenture demiſcd to the 
ald ] ohn Brian the ſaid ſix fot of waſte ſo built upon, and adjoyning to the ſaid 
Keyſhams, foʒ an hundzed pears; who, in anno primo Jacobi Regis, ſurrendzed 
the ſaid Tenement.called Keyſhams,to the uſe of Mary Brian and her Peirs. And, 
in anno quinto Regis Jacobi, afſigncd all his term in the ſaid fix fot of wafte ſo 
bailt upon to the ſaid Mary Brian, who, in anno 19, Jacobi, by Indenture let and 
demiſcd to William Werherhead the ſaid Tenement called Keyſhams. cum perti- 
ventiis, habendum fo 70. pears : Who aſſię ned all his eſtate to the Defendant. 
223 in the ſaid 19. rar of King James, the ſaid Mary dpcd inteũlate. 
Adminiſtration was committed to the ſaid Brian; who entred upen the ſaid 
ſix fot of waſte ſo built upon. And whether by theſe wozds the Meſſu. ge called 
Keyſhams,cum appertinentiis, this parcel of the ſhcp. built as zfo2eſaid, and ans 
nexed to the other ſhop ſhoulv paſs oz no, wos the qui ſtion; And it was reſolved 
by all the Court, Chat it piCed not: Foꝛ being but a nt w purpreſture, and added 
to the whop of the tenement in Anno 33. Elizabethæ; and not bring found that it 
had been aſed altogether with the houſe, oꝛ reputed oꝛ accepted as parcel thereof, 
ex v1 termini.nothing paſſed but what was parcel ot the hcuſe frem the t me, &c. 
And the Uerdia hath found,Thar it was nor accounted as parce) of tte houſe from 
any time after the purchale, and there ſote it ſhall not pals by the words cum perti- 
nentiis, eſpecially in a Deed; Bur in a Deviſe Hobart conceived peradyenture it 
might pais. And Judgment was given for the Plaintiff, 


efence-: . and if any ſhould remain, it ſhould be imployed ſor the ſup- 
avy,and ſhould not be put into his publique Trealury , bur by it ſelf, 
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Sir Francis Vincent verſ#s Le ney. 


eſpaſs. Foz that the Defendant , Accipicrem iphus Francisci percrſſir, 


with h's Staft, upon which ſtroak the Hawk died. The Defendant p.cave2 
Not Guiity , and ft was found koz the Plaintiff, end Damages aſſeſſed to ur 
pounds; and now moved ta arreſt of Judgment, That the Deciaration was not 
good . becauic he doth not ſhew what kind ot Hawk ſhe was, as Goſhiwk Lawner, 
ic. Fe Accipicer is the genus, and in the Declaration he cught to ſhew the 
Species thereof: And it is here to incertain, and compared it to Platets Cale, 
Coke 5. Rep. fol. 34. quate clauium tregir & piice> cepit. &c. where the Declas 
ratien was ill, becauſe he ſhe wed not their number and kind, as Carps, Tc nches, 
&c. (ed non allocatur ; o here d tlaring Q od Accipictem ipaus Franciſci, &c, 
being but one, is ſufficient: and not like to Þ . icrs Caſe which was alt ogether in⸗ 
certain: And th s Caſe is the ſtronger betauſe it is atter Ucroin. which hath 
found him gutlty of killing of the Platntiffs Yawk. Secondly, ic was alledged, 
Thar the Declaration was not good, becauic it is laid, Accipitrem ipſius Franc ſci, 
and he doth not ſhe that ſhe was reclaimed, tor an Hawk is feræ natur æ; nd it not 
reclaimed, he Plaintiff cannot have any property in her; nor can ſhe be nid to be 


ipſia Franc iſci: And to confirm this Spencers Cal. in 14. Eliæ. in the Lotu Dyers 


eports was t te: But th: C urt geld the Declaratton to be god enough be⸗ 
ing in an Action o Tre pais fez firiking and killing, ac. which he one ip may havs 
who hath the poll: ſi on, And it d ſkers from the ſaid Fines and Spen et Caſe ; 
fo2 there it was an tien Proxer, and Contcreen; which res not bat of an 
Dank teclaimed and which my be known by her Uervels. Beus oz by ſome 
other Park whereby notice can be taken of her owner. Mhrreupen it was avs 


Judged te the Plaintiff, 


Andrew Farrer verſus Edward Engliſh, 


ARR The ple intit dec ares Whcreas in conſiveration he was cone 
tent, and weuld accept the ſum of (Wen e pounds den ſhillings of the 
Defendant , in diſch*rge of al Reckonings and Accompt bet wirt the P aintiff, 
and one Thomas Engliſh, the Defendint Bzother ; (ho vas then out ot the 
County of Northfolk) and would Seal and Deliver a general Acquitcance, to 
the uſe of the ſaid Thomas, as he ſhould be t qu red. That the Oc endant afſgs 
med and p2zomiſed to the Plaintiff, he would pꝛoturt the fa'd Thomas Englith, 
when he returned into Northfolk, to Deal and Deitver a generel Acquittante to 
the Plaintitt, And he alledges in e cto that he acc:pteoth: ſav 12:,10 s, in 
ſatisfaction of eli Reckonincs; And that p o Man, 21. jacob, at Norwich, 
he Dealed and Delivered a gentral Acquittarce to Edd Smith, to the uſe of 
the ſaid Thomas Engliſh, And that upon the ſaid f rſt dep ct May, anno 21. a- 
cobi, the ſaid Thomas En liſli teturned to the Detend e into Norchtolk; And 
that the Defendant, licer requilitus by the Plaiptiſf. the ſaid firſt day of May, hath 
not p2ocured the afoꝛeſi id I homas Engliſh to make a O neral Acquittonce, Sed 
hoc facere penitus recuſavit. The De ſendant pit ded Non Aſſu up t. and found 
foz the Plaintiff, And now Athoe Serjeant, moved in Arreſt of Judgment. 
Furſt, becauſe there is not any ſufficĩent coniideration, why Edmerd Engl. ſhould 
pay. or the other ſhould accept the ſaĩd rwelve pound ten ſhi lings in ſatisfaction, 
and ſhould make that promiſe. Sed non allocatur, for he paying. and the other ac- 
eepting ĩs ſufficient. Secondly becau'e the conſideration is not ſufficiently alledged 
to be performed on the part oſthe Plaintiff, being eaecutory. For he alledgeth, 
That he delivered a general Acquittance ;bur ſhews not any whereby it may ap- 
pear to the Court to be a ſufficient Acquittance. Thirdly.becan'e it was alledged 
to be delivered to Edward Smith, to the vie of the ſaid Thomas Exgliſh . who is a 
ſtranger, and peradventure could not, or would not deliver it to Thomas Exgliſh;and 
it was the intent of the parties to have it delivered to the party himſeif, or to Edv. 
Engliſh, who was party to the promile, 4 
ny 


1 


14 Termino Mich. anno primo, &c. 


And foz theſe two laſt Reaſons A held, that the Declaration was not god : 
But the Lo2d Hoberr,Harvie and Yelverton conccived the Declaration to be wel 
enough: Fcz,the pzomiſe being gencral , To ſeal and deliver a general Acquit- 
rance to the wie ot the ſaid Thomas Engliſh, is ſufficient without aliedging, That 
he delivered a general Acquittance, according to the words of the promile ; and 
the words being, I het be ſhall deliver to the uſe &c. And he alledging, That he de- 
livered to Edward Smith, to the uſe, &c. is alio good enough , eipecially: after Ver- 
diet upon Nen Aſſumpſit,wherein ne denied the promiſe, but nor the performance 
of che conſideration. But the Lord Hobert ſaid, If he had demurred upon the De- 
claration , becauſe he did not ſnew the ſaid Acquittance, it might peradyenture 
have been otherwiſe, And it was adjudged for the Plaintiff, 


White verſ#s Ryſden, 


ACion upon the Caſe, Mhereas the Plaintiff, at London, ſuch a Day and 
ear, accommodaſſet, to the Defendant a Gelding, ad equitandum ab London 
uſque Civitatem Exoniæ, & ibidem {alvo teoe ibetandum to thc Plaintiff; Chat the 
Detendant, intending to deceive the Piaintiff rid upon the ſa d Gelding trem Lon- 
don unto Exon and from ton unto London, and by that riding, ſo much abuſed 
the laid Yozſe.that he became cf little value And, notwithſtanding the Pl+in- 
titt, at Exon ſuch a dap and pear, required of him he rc-delivery of his ſatd Gel⸗ 
ding; he then refuſcd, and pet retuſeth to deliver him: And the ſame day, at 
Exan afeꝛ i ſaid, tonvertes the ſaid Gelding to his own pꝛoper uſe, to his Damage 
of twenty pounds, The Detendant pleaded Nut Guilty, and found againit him, 
and damages ten pounds, And it was now moved in arreſt of Judgment, by Ri- 
chardſon Serjeant , That this Declaration was not good, to joyn together in one 
Action, the non- delivery of the Horſe, according to the Contract at Exox, and the 
converſion to his own uſe, and the miſuſing him in che journey, which are all ſexe- 
ral cauſes of Actions. Allo it appeareth, that here was not a good Trial, becauſe 
the Bargain was at London, and the tort was alledged in riding back to London, and 
the miſuſer in the journey ; and the Trial ought to have been at London, where the 
beginning ot the Contract was, and not at Exon, where the convetſion was alled- 
ged. Allo intire damages being given for all theſe torts, (whereas the ſole cauſe of 
the Action was, for that the Gelding was not re- delivered to him, ) it is not good. 
But all the Court delivered their opinions ſeriatim, That the Trial was good, and 
rhe damages well aſſeſſed: Eirſt, becauſe the principal tert was, the not delivering 
upon xequeltzat Exox,according to the Contract. And then, when he denied the 
re-delivery,and after converted him to his own uſe, the Plaintiff may well have an 
ction for both, and together. And although peradventure the Defendant might 
have demurred (as the Lord Hobert conceived) for the doubleneſs of the Declara- 
ration; yet when he Cemurred not to it, bur pleaded Not Guiliꝝ of the premiſes, 
and is found guilty, that makes the Declaration good; and there is not any cauſe to 
tay the Plaintiffs judgment. Secondly, the Trial is good; de vicineto de Exon, be- 
caule the Tort is ſuppoſed to be done there, and not at London. And thirdly, the 
intire damages are well aſſeſſed tor the Torts alledged in the Declaration: Where» 
upon it was adjudged for the Plaintiff, Vide Coke 7, Rep, fol. 1. Bulmer's 


Caſe, 
Caſtle verſus Hobbs, Trin. 21. Jacobi, Rot. 2527, 


lectione firmz, foꝛ Lands in Donnington, upon Not Guilty pleaded, a [pes 
cial Uerdic was found, That William Read being Copp-holder fo2 lite cf 
certain Lands, parcel of th: Panoz of Donningron, paping fiiten ſhillings, per 
annum, to the Lozd of the M no2,and that King Henry rhe eighth being ſciſed in 
fe of this Panoz, anno triceſſimo quinto Regni ui, fo2 the Dum of 854 li. Gran⸗ 
ted by is Letters Patents to Richard Andrews, and Pe er Temple, to them and 
their Heirs, Inter aſta omnia Meſſuagia. Terras, Tenementa ;- teditus, re verſio- 
nes, ieriitia, & Hereditamenta ſn2, in Donnington ſubſcripta, (via.) rotumil- 
# lum 


r 


in Communi Banco, apud Reading. 15 


lum annualem redditum quindecem ſolidorum & alia ſervitia exeuntia de tertis, 
Willielmi Read; (& fic diverſos alios reddicus de Copiholders.) Ac totum il- 
lud Meſſuagium & lex virgatas tertæ, in Donington, in cenura J. D. habe ndum & 
tenendum omnia prædicta Meſſuagie, Terras, Tenementa, reddicus,re verhenes!er- 
vitia & hereditamenta, in Donington predict. to the ſafd Richard Andreyvs, and 
peter Temple, and their Beirs; And whether the ſaid Patent was a god Pa- 
tent to convey the ſaid Lands in the tegure of William Read, as afozeſatd, they 
pꝛaped the diſcretion of the Court, And if it were a god Patent, they found 
fo2 the Defendant ;and ff not, they found foz the Plafntiff, And thercupon, it 
was argued by Bridgeman foz the Plaintiff, and by Crew foy the Detendant; 
And Bridgeman ſhewed, Thar it cannot be a good Patent to convey thole Lands 
to Andrews and Temple, becauſe nothing is granted but the Rent of fitreen ſhil- 
lings, and the Services of William Read, whereby is intended onely the Rents and 
Services: which are due from him, as a Free-holder, and there is not any mention 
of Lands to be granted, or that it is Copy- hold, and it ſhall not be ſaid to be a paſ- 
ling of the Free- hold of the Copy-holder. And therefore the King being decei- 
ved in his Grant, nothing paſſed ſrom him, and ſo the Grant void. But Serjeant 


D 


. Thomas Crew ſhewed, That this Patent was to paſſe the Rent of the Copy-hol- 


der, ind the Free · hold of the Copy-holder in Fee, otherwiſe the Patent ſhould be 
comtrued void, wherein theſe words of the Kings Grant are particularized, (v.) 
Totum illud Meſſnaginm, ſex vir gatas terra, Habendum Meſſnaginm,Terras Cc. 
which implies, there is no miſprinon in the Patent: For thereby a Meſſuage is 
granted, which cannot be, unleſs the Copy- hold ſhould paſs, Wherefore he con- 
ceived, It ſhall paſs by conſtruction. And he moved, That it the Patent were void, 
yer the Plaintiff could not have judgment: For it is tound, That King Henry the 
eighth was ſeiſed in Fee, and made that Patent; which if void, then the Lands are 
again iu the Crown; and no title being found tor che Plaintiff he cannot have any 
jud ement - But all the Court conceived, It was a void Patent, to convey the 
Land of the Copy-holder to Andrews and Temple, For firſt there is not any Land 
granted, but the Rents and Services of William Kead,which is intended Free-hold 2 
And there being none ſuch, che grant is merely void, And foz the ſecond point, 
they all conceived, Foz as mach as the Jury hath found, That if it were a god 
Patent, then foz the Defendant , if o*herwiſe they found foz the plaintiff. It 
is intended, that there fs a ſufficient title found fo2 the Plaintiff, unleſſe by this 


Patent it be defcated and avoised. So that if the Jury be ſatisſted, that the 


Plaitntiffhath any god right by any other manner of title, the Court ought uot 
to doubt thereof, As it is re ſolved in Goodales Caſs in the L02d Coke 5. Rep. 
fol. 97. And it was adjudged foz the Plaintiff, 


Smith verſus Trinder, & alios. 


Je &ione Firmæ, ofa Leaſe by Elizab. Counteſs ot Berkſhire ot Lanes in Wa- 

cer Eaton upon Evidence to the Jury at the Bar upon Not Guiity pleaded the 
caſe was, That Francis Carl of Beckſhice.parchaſed the Land in queſtion to him 
and his Mite, and their Yetrs,in Anno 41. Eliz.Reginz, Afterward in Anno 
decimo ſexto Jacobi Regis, Francis, Earl of Berkſhire, (without his Wife) lets 
this Land to Dir Lawrence Tanfield, late Chief Baron of the Exchequer, foz 
thꝛeeſcoꝛe pears, if they lived ſo long, rendꝛing two hundꝛed and eighty pounds 
yearly Rent at the two uſual Feaſts during the Term: Francis dies. Mhe⸗ 
ther this Leaſe ſhall bind the Counteſſe by the Dtatute of 3 2. Hen. S. cap.28, was 
the queſtien becauſe ſhe was not made a party to the Indenture. And Yelver - 
ton, Harrey and my ſelt᷑ upon the firſt motion, and peruſal of the Statute concei⸗ 
ved, It ſhould bind the G:unteſs, 
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16 Term. Mich. anno primo Car. Reg. 


Foz the body of the Ac is, That all Leaſes made of Land, which the Husband is 
ſeiled of, in right of his Wiſe, of Inheritance, or joyntly with his Wite by purchaſe, 
during the Coverture, or before, ſhall be good and effectual: And that the Wite 
ſhall have ſuch remedy for the Rent. as he that made the Leaſe, But then the Pꝛo⸗ 
viſo is That ſuch Leale ſhall be made of ſuch Land, whereof che Inhetitance is in 
the Wife by Indenture, in his and his Wites name: And that ſhe ſhall ſeal: And 
that the Reſervation ſhall be to him and his Wite, and ro the Heirs of che Wife. 
And that clauſe ſhall extend to Lands of Intail of the Wiſes, joyntly by purchaſe 
during the Coverture: For clearly by the body of the Actilt is a good Leaſe, and 
not within the Pro iſo: Becaule it is not the ſole Inheritance of the Wiſes ;and 
the Pro. ĩſo extends onely thereto; and it is out of tne words and intent of the 
Proriſo: For the appointment is, That the reſervation ſhall be to them, and the 
Heirs of the Wife, which is not intended of a joynt Eſtate: But the Reſervation 
ſhall not extend to both their Heirs. So out of the intent and words of the Pro- 
viſo. oc 

But the Lozd Hobert doubted thereof ; wherefoze it was dire ged to have it 
fcund ſpeciatiy : Then upon the Evidence it appeared That anciently it was in 
Leaſe, and occupied by two Tenants ; the one paid fixty pounds, and the other an 
hundred andeighty pounds; and ſo ſor both two hundred and fourty pounds year- 
ly Ren: onely ; and now they are zoyned in one Leaſe, and two hundred andeigh- 
ty pounds yearly reierved, which is more by fourty pounds a year, chan both the 
Leaſes were before. And whether this be a good Leaſe within the Statute, &c. 
whereupon a ſpecial Verdict was found at the Bar for both points, and afterwards, 
ic was ended by atbitriment. $i i 


Hodgkinſon verſus Whood, Trin, 19, Jacob, Ror, 
596. 


51 | 
Jectione firmæ, ot a Leaſe of William Rogers fog Lands in W. in the County 
of Salop, upon Not Guilty pleaded, a Special Verdict was found, That Thomas 
Rogers was leiſed of that Land in Fee, holden in Socage, and had Iſſue by ſeveral 
Venters, Francis his eldeſt Son, and Milliam his ſecond don, and deviſed the Land 
in queſtion to Francis his Son, to the uſe of himſelſ ſor lite, and after, to the uſe of 
the Heirs Males of his body; and for default of ſuch Iſſue, to the uſe oi the Heirs 
Males of Thomas Rogers, and the Heirs Males of their bodies for erer; and tor de- 
fault of ſuch Iſſue, to the uſe of his righyfleirs: And afterwards maketh a Leaſe 
for thirty years to William his Son, to begin aſter his death, and dieth without other 
alteration of his Will, William enters; and ſurrendets his Leaſe of thirty years to 
Franc ie, who enters and lets the Land tothe Defendant for years yet enduting ; 
and afterward Francis dieth without Iſſue, William enters as Heir-Male ot the bo- 
dy, and makes this Leaſe to the Plaintiff: And hereupon two Queſtions were 
made: Firſt, Whetker this Leaſe made to William for thirty years, to begin after 
the death of the Deviſor (ſobeing ro begin at che ſame time, that the Devile of the 
Inheritance ſhould take effect) be a Countetmand and Revocation of that Devile 
totally, or onely Quoad the Term, and ſhall ſtand as to the Inheritance. And as 
to that pꝛint, all the Juſticcsreſolved, It is not any Revocation of the Ioheri- 
tance, but onely for the term · for they both may ſtand together; and there ſhall not 
be any Re vocat ion, unleſs it be expteſſed, That the intent of the Teſtator is chan · 
ged, or that they cannot ſtand together. And here it may well ſtand with the 
Inheritance; aud foz that point, was cited the Cafe betwixt Coke and Bullock, 
in anno ſecundo Jacobi, in the Common- Bench, hire one De viſed Land to his 
Siſter in Fe, and afterwards made a Lcaſe foz ſix years unto her, of the ſame 
Lands, to begin after his Deceaſe and delivers it to a Stranger, to the uſe of his 
Siſter; Which Stranger did net deliver it unto her in the life of the Teſtatoꝛ, 
bat afterwards and ſhe refuſed and claimed the Inheritance, | 


If 


— 


OT RS 
0 r 


* 
. 
— 
9 
1 


in Communi Banco, apud Reuding- 17 
At was reſol ved, becauſe the Deviſe and the Leaſe made to ons and the ſanie 
perſon, beginning at the ſame time, cannot ſtand together in one and the fame 
perſon, I hat it was a Countermand ot the Deviſe: But there they ali agreed 
(beũides Warbercon Juſtice ) Thar it the Leaſe had been made to any other than 
the Deyiieezrheymighc Hand together, and the Leaſe ſhould hot hate been a 5 
cation of the Will, as to the Inheritance, bur onely duting he term. Another 
Caſe was cited in Mich. anno 41. & 42. Elizab. Regin. tn hls Cdurt bet wirt 
Coward and Marſhal, where one De viſes Kants by his Will a Mziting, to ent 
of his yeunger Sons in Fer; and alter, by anothet Mꝛiting, De viſed che ſumt 
Lands to his Wife fox life , rend2ingannmlly toh'sſ@'pounites Sen Wer! 
ty ſhillings. . Jt was refolved; That both thete Deviles nu nand, and thr the 
one is not a Revocation of the other; and although it Was in ſeveral Wiritings 
yet it was but one Will. But Yelvertan-rited a Caſe, avjudgev in the Wines 
Bench,where one deviſcth to one in Fa, mid after» ard me a'FeeAnteint fo 
the uſe of bis-Wife fo2 life; temainder to his right Þeits ; foag it is /Iu2li the 
ancient Reverffon. Yet bexanſe hc departed with all the Eſtate it ſhall be a res 
vocation of the Deviſe in alt, and ſhall not be god without a new pablication ; 
wherefoze they all reſoived;i That in this Caſethere is not any Revocation of the 
Innetitance; and appointed there ſhould be no more Arguments at the Bar, as to 
char point. 157 "I - (: 827 
| The ſecond Queſtion was, Whether this Deviſe to Frames, and to fhiHeitss 
Males ot his body; and for default of ſuch Iſſue, to the Heirs-Males of the Deviſor, 
and the Heirs-Males of their bodies; and ſot default of ſuch Iſſue to the tight Heirs 
of the Deviſos,be a limitation in tail;to the Heirs: Males of the body of the Dexi: 
ſor ; ſo that William may claim by this limitation an Eſtate intail ; or whether it 
veſted in Francs onely,as being Heir · Male to the Deriſor, and as by purchale ; 
or it the Inheritance in Fee · ſimple reſted in him, ſor then his Leaſe for years is ex- 
ecured out of the Fee - Eſtate; and #iliam not claiming as right Heir, is then bound 
by that Leaſe made by Francis. And of this point was more doubt conceived, 
whereſore they ordered it ſhonld be argued the next Term; and aſterwards, in Hi“. 
lary Term it was moved again, and adjudged for the Plaintiff, 


William Plat, Aſſignee of Richard Plat, verſus Plommer, 
Mic. 20. Jac Rot. 1759. 


Orenant upon Demurrer the Caſe was, That a Copy- holder in Fee, with the 

Lords Licence. made a Leaſe tor twenty one years by Indenture, rendring 
Rent, whe rin the Leſſee covenants for himielf, his Executors and Aſſigns, with 
ſufficient Sureties, That he will ered a Pale about ſuch a (3toſe, and lay upon the 
Lands de miſed yearly, ſourty Loads of Dung, and ſufficiently repair the Houſes; 
Afterwards the Leſſor ſuttendred to the uſe ot the Phaincif,and his Heirs, who was 
admitted accordingly: and for not performing theſe Covenants, the Plaintiff, as 
Aſſignee. brings his Action of Covenant; and whether the Aſſignee may maintain 
this Action by the Common-Law,or by the Statute of 32. Hen. 8. Cap.34, was the 
Queſtion; And upon this Declaration, the Defendant demurted: The principat 
doubt was, Whether a Copy-holder, who comes to his Tenement by ſurrender of 
the Leſſor,be ſuch an Aſſig nee, as may have an Action of Debt or Covenant, by the 
Satute of 32. Hen. g. Secondly, admitting he be not within the Starure, Whether 
by the Common- Law (Covenants being made by expreſs words with the Leſſot, 
his Heirs and Aſſigus) the Aſſignee for thefe Covenants may maintain this Acti- 
aon. This Caſe was moved by Hennage Finch ſot the Plaintiff, and by Crawley for 


the Defendant, Er adjurnatur; 


Knight 


18 Termino Mich. anno primo (ar. Regis, 


120100 Knight verſus Harvy, Adminiſtrator of Harvy. 
mer Hill 22, Jacobi Rot. 635. 


Ebt;: bzought in Hillary Term, anno 22 Jacobi, upon an Obligation ot ele- 
JLIten pound, dated viceſſimo Maii anno viceſſimo Regis nunc. The 
dant imparles. And in Eaſter Term, primo Caroli Regis, the Declaration and 
Ples ol the Defendant wasentred, and he declared therein upon an Obliga« 
tion dated 20 Maii, anno 20 Regis nunc. Afterwards, by oꝛder of the Court 
the ſaid Declaration was amended, and made Regis Jacobi: And the Deten⸗ 
dant pleaded thereunto a Judgment upon another Bond of 100 l. dated anno 
quintg Regis nunc, (which was miſtaken, foz it ought to have been Regis Ja- 
cobi) and thathe had Kiens ex ſes mainet, but onely to ſatisfic that Judgment; 
and thereupon the Plaintiff joyns iflne, That the ſaid recovery was made by 
Fraud and Covine and found foz the Plaintiff ; and this Term the Defenvant 
moved in axteſt of Javgment, That this plea is repugnant and tmpoſſible, That 
a recovery ſhould b anno quinto Regis nunc; And therefcze the tue jopned 
therenpon is naught, and no Judgment can be givenin this caſe: But all the 
Court concei den, That foz as much as there was a default in the Defendants 
Plea, although the Plaintiff hath joyned iſſue therenpon, which is found to be 
falſe; and the Defenvant hath not confeſſed Aſſets in his hands, but onely foz 
that Judgment : Pet the Plaintiff having a gad Declaration ſhall havs Audg⸗ 
ment; whereupon it was avjudged foz the Plaintitk. 


Sir Edward Cokg Sheriff of Buckinghamſhire his Caſe, 


IR Edward Coke late Chief Juſtice of the Common-Bench, and afterwards 

of the Kings-Bench, and removed from his places, being made Sheriff of the 
County of Buckingham had a Dedimm poteſtatem to take his oath annexed 

to a Schedule: To which he took exceptions, for that there were more Additi- 
ons to the ſaid oath than were in the ancient oath, which is in the Regiſter, and 
afterwards confirmed and appointed by the Statute ot 18 Edw. 3, He therefore 
conceived there ought not to be ſuch Additions unleſſe by Parliament. The Ad- 
ditions were, Firſt, That he ſhould ſeek, to ſuppreſſe all Errours and Hereſies com- 
monly called Lolliries, and ſhould be aſſiſtant to the Commiſſaries and Ordinary in 
Church-matters : Which part of the oath was added by reaſon of the Statutes of 
5 Rich, 2. and 2 Hen. 4. cap. 15. whereby it is appointed, that the ſame ſhould 
be taken by the Sheriff, eſpecially for thoſe two cauſes. But he thereto certified, 
That thoſe Statutes are repealed by the Statutes of primo Edwardi ſexti, and primo 
Eli. and therefore ought not to be taken. The ſecond Addition was, That he 
ſhould return reaſonable iſſue; whereto he excepted, becauſe it is appointed by the 
Statute, and penalties impoſed for not — it; and it ought not to be 
upon oath. The third Addition was, That he ſhowld return all Juries of the neareſt 
and ſufficieneſt perſons; whereto he excepred, becaule that part of the Oath is not 
appointed by any Statute; and it is againſt common practice, that he himſelf 
ſhould return Juries, it being commonly done by the Under-Sheriff, who is alſo 
appointed by the Statute to beſworn, The fourth Addition was, That he ſhould 
cauſe the Statute of Winton, aud the Statutes againſt Rogues and V ag abonds to be pur 
in execution; whereto he excepted, becauſe the Statute of Vinos is altered, and 
the Statutes againſt Rogues and Vagabonds are appointed to be executed by the 
Juſtices of the Peace, and not by the Sheriff. Upon theſe Exceptions the Lord 
Keeper aſſembled all the Juſtices, to confer with them about the (ame. And as 
touching the firſt point, they conceived it was fit to be omitted out of the Oath, 
becauſe it is appointed by Statutes which are repealed, and were intended againſt 
the Religion now profeſſed and eſtabliſhed, which before was condemned for 
Hereſie, and is now held for the true Religion. For the ſecond Addition, they 
conceived it cbnvenĩent, and for the ſervice of the King and Subjects, and the 
greater part of them were of opinion, That an Oath in this, and the other points, 
may 
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may be well injoyned by the King and order of State without Parliament; and 
it may be well impoſed upon the Sheriff to take, being for publique benefit and 
execution of the Laws. For the 3d. Addition, it is nor ſo tiritly to be intended, 
That he himſelf ſhould return Juries, but it ought to be 5 according to 
the conſtruction of the Law, That he himſelf, by himſelf, or Undet- Sheriff. ſhould 
return the juries, which is a ſufficient performance; for the Law faith, Qi per 
alium facit, per ſeipſum facit. For the fourth Addition, it retis upon the ſormer 
rea ons, That this Oath being appointed and continued divers years by direction 
of the State, although without the expreſſe authority of any Statute Law, yet may 
be well continued tor the publick benefit, in repteſſing ſuch perions: And al- 
though authotity be gi ven to the J uſtices of the Peace to put thoſe St uutes in 
execution, yet it doth not take away the Shet iffs right, who 1s the publick Con- 
ſervator: And ſo they delivered their opinions to che Lord Keeper at his houſe 
at Reading, 


Emorandum, That the laſt day of this Term there came a Writ from the 
King to the Jultices of the Common Bench, commanding the Court to 
be adjourned from Read ng to Hei minſter in the County of <Afidd, and 
that all Pleas and Proceeding: ſhould be adjourned to Weſtminſter, to be held 
there the day of Octabis Hillarii; (And like Writs were directed to the ] uſtices 
of the Kings-Bench, and Barons of the Exchequer) and it was opep|y read 
there, and then the adjournment made accordingly of all Pleas, &c. unto Meſt- 
munſier, &c, 
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Termino Hillariz, anno primo Carol: 
Regis, in Communi Banco. 


Emorandum, That in this Vacation Sir Hemy Hobers Knight and Baronet, 
Chiet-Jultice ot the Common-Bench, dyed at his heuſe in Blyckling in the 
County of Norff, being a moſt Learned, Prudent, Grave, and Religious Judge. 


Sir Richard Udall verſus William Tindall, Vicar of Alter, 
Hillarii 22 Jacobi Rot. 733. 


Reſpaſs, Foz taking two loads of Woad, upon Nor Guilty pleaded, a fpe: 

tial Ucrdict was feuna That it Mo. d be Minuta Decimæ, then the Jurp 
found that the De.cndant is not guiltp; At it be not Minutæ Decimæ, 

then they find tf. 2 the Plaintiff; and it was argued by tender Serjcant fcy the 
Piz*intif, and by Bridgwan fe the Defendant ; and on the behalf of the Plains 
{tf ft was ſato, That in as much es is ſo found, without moze circumſtances, 
it ſhall not be intended to be Minurz De-ime ; foz it may be that a great quantity 
of Woad may be ſown, and the greateſt part ot the commodfty of th: Piriſy 
may conlift in Woad. aad then it cannot be reputed Minus Decimæ; fo2 als 
though in their own nature thep be Minucz, pet they now becume M. jore, if 


the greateſt part of the pzofits of the Parflh confiſts therein. Foz Minutæ 


Decimz are pꝛopitly intended ſuch, which are but of ſmall conſidcraticn in a 
Pariſh, as herbs in a G:raen, and ſach like; Therefoze he ſa d, that Woad 
ſown in the field be not Mintz Decimæ: And that in tertio Jacobi upon a 
ſpecial Ucroia in Eſſex betwixt Hert man and Boxl y, it was reſolved, That 
Tyche cf Welde (which is a kind of grafle growing among ſt other grain and 
commonly ſown therewith) were not Minucz Decimæ. But Bridgman fc2 the 

the. Dean ind Chapter of Norwich Ca Paichx 42 klizab, 
where ft was adjudged upon a ſpectal Uerdia, That the CTythes cf fourty actes 
of Land planted with Saffron, appertained to the Uicar and not to the Parſon, 
But Henden anſwered, That was not becauſe they were Minmæ Dein, but 
foz that upon the Endowment found, the A'leg tien wes, that the Parſon 
ſhould have Tythe of Cozn and ey onely : But ve crton ſaid That was not 
the rcaſon, but becanſe they were accounted as nutæ De ine and-ppertofied 
to the Hiter: And all the Juſtices reſol ved Tha: Mcad growing in nature of 
an Yerb, the Tythe thcreof ought to be reputed fog Minutæ Decimæ, and Judgs 
ment was given feꝛ the Defendant, 


'Mary Peacock, Executrix of Richard Peacock, verſus Steer. 


Ax iſhment de Gard, The Plaintiff declares, That one John Steer, held ſuch 

Lend of the Zeffatoz by Knights ſervice, and dyed, his Meir within age; 
and that the Teſtatc3 ſeiſed the ſaiv Ward end dyed thercof poſſeſſcd, end after⸗ 
wards the Defcnvant raviſhed him The Jſſue being upon the Tenure, Jt was 
found foz the Defcuvant. and the queſtfon was, upon thc Statute cf qua to ſa- 
cobi Regis capite tertio, Whether the Plaintiff tall p:p any coſts 2 bceauſe ſhe 
counts, that ſhe bzings her Aaton upon her own poſſeſſion. And ti {ucron, Hatry, 
and my ſelt held, That the Def:nvant ſhall not have coſts But Yel verton,c con- 
tra, vide Mich. duodecimo Jacobi,berwixe Gold:mith and the Lady Platt. & Mich, 
tertio Jacobi, betwixt Havers and Dacre, And Mich, 38, & 39 Eliz. betwixt 
Fetherſton and Allybard, | 
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Termino Paſchæ, anno ſecundo Caroli Regis, 
in Communi Banco. 


Cramp verſas Barn, 


Ction for words, Whereas the Plaintiff was a Citizen of Glouceſter, 
and ſo had been foz twelve years, and uſed all that time the trade of a 
Shoemaker, That the Defcnvant to defame him ſpake theſe woz ds of 
him; He is a Bankrupt Rogue, After verdia upen Not Guilty pleas 
ded and found fo2 the Plaintiff, At was mobed in arreſt of Judgment, Chat 
theſe wozvs were not actionable , Foz, Bankrupt is not ſpoken indefinitelp, no 
abſolutely by it ſelf, but as an adjective to Rogue; ſo the woꝛds are extenuated, 
Alſo a Shoemaker is not ſuch a perſcn as map have an action foz theſe wozas, no 
mo2e then a Labourer oz Pusband-man: foz he doth not live upon buying any 
ſelling, oz upon credit, but upon his manual labour, But it was reſolved, 
That the Action lycs : Foz the addition of Rogue. to Bankrupr doth not exte- 
nuate but aggravate it, and ſhcws his malice: Anda Shoemaker is ſuch a per- 
ſon as is within the Statute of Bankrupts; foz he lives by his credit in buying 
Leather, and ſelling it again in Shoes, c. And not upon his manual labour 
— labourers and husbandmen do, Whereupon it was adjudged fcz the 
aintitf. | 


Foſter verſus Smith. 


6 Whereas the Defendant was indebted to the Plaintiff in ſeven 
pounds, That in confiveration thereof, he pzomiſev to pay, c. The De. 
fendant pleaded, Non aſſumpſit, and found again him; And it was moved in 
an atroſt of Judgment, That the Declaration is not good: Foz he doth not 
ſhew any cauſe of the debt, viz. by Bond oz otherwiſe; And although he hath 
pleaded Non aſſumpſit, and it is foundagainf him, yet the Declaration being 
tu, the Ucrdict doth not ayd it; At was therefoze adjudged loz the Defendant. 


Anne Smith verſus Anne Lady Wade, Executrix of 
Sir William Wade, 


" A Sſumpfit upon a pzomiſe of the Teffatozs ; After Non Affumpſic pleaded, 

Land Ucrvic feund foz the Plaintiff, ft was moved in arreſt of Judgment, 
That the W2it and Declaration were againſt Anne Executrix of Sir William 
Wade, and the Iſſue, Reco9d, and Venire facias were accozdingly fo; a Trpall 
betwirt the ſaid parties ; but being tryed by a Niſi prius Wzit in London, the 
Wizft of Habeas Corpora was to have Corpora I uratorum, &c. betwixt the 
faid Anne Smith and the Lady Wade, Executrit of Sir Henry Wade Rnight ; 
Do a miſþzifon of Henry Wade foz William Wade, and therefoze ft was mos 
ved in arreſt of Judgment, that it was a Tryall without warrant , foz the Res 
£020 of Nik prius, and the Iſſue being againſt the Crecutrix of William Wade, 
the Habeas Corpora ws not * by Ni priùs to tip that = 
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11 Termino Paſchæ, anno ſecundo 
But all the Court concetved, that in as much as the Jae is god, the Recozd of 
En CT ee PEI a oe ra 
wet warrant RY Es Races neon eee td nes, 
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ed, 


Swayne ver ſu Rogers, in the Exchequer Chamber. | 


eſpaſſe for Bartefy in the Rings Bench, and Judgment fc2 the Plaintitk, 

Error in the Exchequer Chamber was aſſigned, fc2 that the Judgment was 
Capiacur, whereas the Battery was befoze the generall Parcon, ſo as the Fine 
is pardoned, and the Judgment ought not to have been a Ca piatur, fo2 the 
Court is to take notice of the Pardon, and give Judgment foz the party, But 
not any Fine, Sed non allocatur, fo2 tht Court needed not to take conuſance 
therecf without demand of the party; and it doth not appear whether the party 
be any of the perſons' excepted, oz dne who ts to have benefit of the Pardon: 
But afterwards it was ſhewn, that the Declaration was of Afaulr, ry, 
and Impriſonment) and the Defctivant is to che Battery pleads a Juſtification, 
betenden the Plgintiff temutted and as to the Im prilonment he picads an- 
other Jufffficatien, whereupon the Þlxintiff takes Jflte, De Injuria ſua propria, 
dec. ano us unp at the Tryall the Jury found as to the plea fo2 the Bat- 
tery, the Deferivant div tt De Injuria ſua propria, and aſſeſſed Damages 
five pound, and Coftsfourty Tg: whertas they ought not to have meddled 
thet gwith, becaute a Demurtr was therrupon; But vaely have tcund conditio- 
nal Damages if ft ſhenily be adiudgev foz'the Plaintiff; And foz the Im priſon- 
ment they did not find the Jſue, but aſſcfſed conditional Damages twenty ſhi!- 


— fo they found mierly crdſe to what they coght, and the Judgment upon 


this Uetvic foz the five pound Colts and the fourty thillings fcund by the Jurp, 
nullo habito reſpectu of the twenty ſhflifags was merly erronions; whcrefozt, 
although it was pzaped that it might be amended if it appeared to be the miſpzi- 
ſion of the Clerk who entred the Judgment, yet Non allocatur; But the Judg- 
ment was reverſed. 


. * 


smith verſm Richardſon, in the Exchequer Chamber. 


T Kror upon an Aſfumpſit in the Kftrgs-Bench, whercin the Plaintitk derla⸗ 

tb, That in conũderatton the Plijntiffhad ſold to the Defenvarit four bags 
ol * whereof thzee dags weighed ſeprem centenas & unum quartetium cen- 
tenæ, Anglice ſeben hundzed and one quarter of an handzed weight, and the 
other bay weighed dvcentas centenas & dit idium vnius centepæ, Anglice twy' 
hundꝛed and an half weight the Defendant aſſumed to pay accoꝛding to rate of 
ſeven pounds foz every hunvzed of the ſaid three bags, and acco2ding to the 
rate cf ſix pound ten ſhilitngs fo2 every hundzed cf the other bag, Er dicit in 
tacto, that the fozeſaid thaw bags accoꝛding to the ſaid rate amounted to the 
fumme of fifty pound and fiftzen ſhitiings ; ard the afozcſaid other bag ac coꝛd⸗ 
ing to d rate afozeſale, attatned to Uxteen pound five ſhtütngs, pet the 
Defeudantafozeſatd. xc.” The Detendant pleaded Non aſſumpſit, and found 
— htm, and damages given oncip accozding tothe ſaid rate befoze ment» 
by re Judgment entred; andthirenpon a Wit of Crroz was bzonght in 
the Exchrquer Chambet, and the Crrozaffigned was Fc2 that ducentas cente- 


oas & dimidiuma univs centenæ ,Anglice two hundzed and an half weight, ac. 
This Anglice is votd and tepugnant to that which the Anglice was befo2e, 
Lonttary ts the pzop2iety of the words. Foz ducentas centenas is two hun⸗ 
Ned hunmzed ſo it is much moꝛe than the price reatheth unto, ond it is with⸗ 
out tente, and therefoze repugnant, and the Declaration ill, and —— 
: | errontous: 


a6; 
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erronious: But all the Juſtices and Barons held, that it was no Erroz, being 
in diſadvantage to the Plaintiff and not matertall ; foz it refts onely in dama⸗ 
ges, and the Aary hath given accoꝛding to that rate, ſo as there is not any pe. 
judice to the Detendant; and the Iſſue being upon Non aſſumpſit, and found ag 
is allevged, it is god enough, and Judgment was affirmed, 


A Caſe out of the Court of Wards, 


Pon the eleventh of May, this Term all the Juſtices and Barons being aſ- 
ſembled, the Chief Baron propounded a Cale depending in the Court of 
Wards, viz, Two Joynt- Tenants to them and their Heirs ; the one of them 
makes a conveyance to the uſe of himſelf and his Wife for a Joynture, and the 
advancement of his Son, Wherher this be an aſſurance within the Statutes of 
32 & 34, Hen. 8. ſo as the King ſhall have the third part. Sir Randolph Crew, 
the Chief Fultice, and the Chief Baron, were divided in their opinions from the 
other Juſtices and Barons in this point, who all, upon that ſuddain motion, con- 
ceived ir to be out of the Statutes: For the words are, If any ſole ſeiſed, or ſeiſed 
Joyntly with others, & c. there in ſuch caſes the Statute providerh, That the King 
ſhall have che third part upon ſuch conveyance ; But where two are joyntly ſei- 
ſed to them and their Heirs, and the one makes a conveyance : this is out of the 
words of the Statute of 32 Hey, 8, and therefore ic ought not ro be within the 
intent of 34 Hen. 8. for that is a Statute of Explanation, and ſhall be conſtrued 
onely according to the words, and not with any equity or intendment : For there 
cannot be an Explanation upon an Explanation, as it is held it Butler and Baker's 
Caſe in the Lord Cokes 3. Rep. ful. and Jones ſaid it was fo reſolved in the Court of 
Wards by the opinion of the Chief Juſtice in anno 43, Elizab, ; 


——— That at the ſame time another Queſtion was moved amongſt 
VIchem, where Judgment is given in debr at the grand Seſſions in Wales, 
againit a Defendant, inhabiting in one of thoſe Counties, and the Defendant dy- 
eth i»teſtate, and one who inhabits in Landon takes Letters of Adminiſtration. 
Whether any execution may be in Valet, becauſe he neither inhabits, nor bath 
any thing there; and if not, then whether that Record may be removed into the 
Chancery by Cerciorare and ſent by Mittimus into the Kings-Bench or Common- 
Pleas, to the intent to take forth a Scire Facias upon it, to have Lands out of 
Wales (or goods in the hands of the Admi niſtrator lyable to it there). And all 
the Jultices and Barons conceived Qua nemy; for he may not have a Scire Facias 
in any Court, but where the Judgment is given; and if ſuch courſe ſhould be 
uſed, all Judgments in the Courts of London, or in inferiour Corporations, would 
be removed and executed here; which would be a oreat inconvenience to the Sub- 
jects, ro make Lands or perſons lyable to ſuch Judgments in other manner than 
chey were at the time of the Judgment: Wheretore there is no remedy but to 
execute ſuch Judgments in their peculiar Juriſdictions. 


Crane verſus Crampton, 


A2 upon the Caſe Sur Aſſumpſit, That the Defendant in conſidetation 

cf a Ruft · band delibered unto him by the Plaintiff, pzomiſed to pay unto 
him at the day of the ſafd Plaintiffs Pirriage, the ſumme of thaer pounds, and 
alledgeth in facto that he was matried ſacha day, Et licer ſæpius requiſitus, pet 
he hath not paid: Judgment given Sy nihil dicit, and after Wzit of Inquiry 
of damages executed fn Norff. ft was moved in arreſt of Judgment, Chat the 
Declaration was not gov; becauſe he doth not ſhew that he gave notice of his 
P:rriage befoze he married, foz other wiſe the Defenvant is not hound to take 
notice thereof; fo? it teſts in the amm ann knowledge of the Plaintitk, _ 

2 
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not of the Defendant. And it cannot be a bꝛeach ot pzomiſe, unleſſe the Deten⸗ 
dant hath notice given him befoze the Marriage: alſo the payment cught to be al 
ter requeſt and the day ot requeſt onght to be mentioned; toꝛ licet eiue quiſi- 
tus will not ſerve ; and it appears not, that the Requeſt was after Marriage: foz 
Regueſt befoze will not ſerve, but Hutton, Harvy, and Yelvertoricoureived it 
was god enough. Foz the Defendant at his peril ought to take notice, and the 
Plaintiff needs not ſhew that he gave notice of the Parriage ; and pottea requi- 
ntus ſufficeth, without ſewing the day ot the requeit. But J doubted thercof, 
foz a Prelident was cited of one Morſe in the Kings-Bench, where, fo2 net allcdg⸗ 
ingnotice, the Judgment was reverſed: but notwithſtanding this Exception, 
Judgment was given foz the Plaintiff. 


Lacon verſus Barnard; Attorney. Hillar. 20. Jac. Rot. 8 50. 


Uhu a Bill of Troyer and Conxerſion cf one hundzed ſheep, ſhe wing that the 
Plaintiff upon the 25. Day of March; Anno 19. Jacobi Regis, wos pellefied 


- of thoſe Gads,and loſt them; and that upon the laſt Day of April, thy came to 


the Defendants hands, who the ſame day ſsid and converted them to his pzoper 
uſc : the Defendant foꝛ eleven of them pleaded Not Guilty, Et quoad toe 89. tch- 
duum he pleaded, That che Plaintiff at another time, viz, upon the 18. day ot Sep- 
tember, Anno 19, Jacobi Regs, proſecuted an Originai Writ out ofthe Chance- 
ry, returnable in this Court, againſt the Defendant, and one Brian Smith, quare cepe- 
runt & alduxcrunt 100, Oves, and thereto they appeated, and the P.ainuff coun- 
ted againſt them of their taking of an hundred ſheep upon the 14th, day ot April, 
Anno 19, Jacobi Regis ,and thereto they pleaded Nor Guilty foz the eleven hep; 
and foꝛ the eighty nine reſidue, they pleaded a Recovery in Debt, by the Defens 
dant,againft Edward Hatcliff, ot a Debt of ſixty pound, and that the ſat> Edward 
Hatcliff was then poſſeſſed of the ſaid eighty nine ſheep, and that by virtue of a 
Fieri Facias thoſe Gods were ſold unto him, whereupon hc tok them into his cu⸗ 
ſtody. The Plaintiff thereto replyed and tok iſſue, and fcand foꝛ him, and Da⸗ 
mages aſſed to two pence: And thereupon the Plaintiff had Judgment of the 
ſaid two pence Damages, and had ſix pounds foz Coſts; and avers, That che ſaid 
taking and driving, for which the Reco ery in Treſpaſs was had;;and the converſion 
of the ſaid eighty nine ſheep in this Action be all one, and that the ſaid Judgment 
is yet in force. To this Plea the Plaintitk replies, That true it is, he brought 
ſuch an Action, and recovered the two pence tor the taking and driving of the aid 
eighty nine ſheep, and ſix pounds for Colts : But he further ſaith, That the laid 
two pence Damages was not aſſeſſed fox the value of the laid ſheep, and the convet: 
fion of them, and that the ſaid Deſendant at the day and year in the Bill, ſoldthe 
ſaid eighty nine ſheep,and converted them to his own uſe, The which Convers 
ſion is the ſame Con verſton, whercaf he now complaineth and traverſeth, 1 hat 
the ſaid taking and drivipg, in the ſaid Action, whereupon. the Judgment was gi- 
ven,is the ſame Treſpaſs, quoad the conyverſion of thoſe goods, whereof the Plaintiff 
now declareth. And upon this Replication, the Defendant demurred gencral- 
ly and it was now argaed at the Bar by Serjeant Crew fo the Defendant, and 
by @erjcant Henden foz the Plaintiff ; and after the ſaid Arguments at the Bar, 
it was reſolved by Hutton, Harvy, and my ſelf, That this Replication is good, and 
that the Plaintiff ought to recover, u the Damages of two pence given foꝛ 
the eighty nine ſherpbeing ſo ſmall, is in it ſelf an implication (and the Ccurt 
Wall ſg intend it) that it was given only foꝛ the taking and dꝛiving ol them, and þ 
the Plaintiff had them again i not in Iteu of ; value of them tc if it ſhould be gt- 
ven foz the value of them, then the Plaintiff ſhoulp thereby loſe the pzoperty in 
them, and habe nothing foꝛ his ſhep but t wo pence, and the Defendant ſhould 
habe the eep; Bat the Law will rather intend (and ſo it may be averred) Thar 
thoſe Damages were given onely for the taking and driving, and that the Plaintiff 
bad them again, and afterwards lofi them, and that the Detendant found, and after 
converted them, &c. and this Demurrer is a Confeſſion that he converted them af- 
ter the ſaid taking and driving; for the Action of Treſpals is ſuppoſed to be * 

the 
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the tourteenth day of April in the nineteenth year of King /ames, and the Trove 
and Cawverſfion in this Action is ſuppoſed to be upon the thirtieth day of April, the 
ſaid nineteenth year of King James, which well ſtands with the former Action: for 
the Defendanc may take and chaſe them one day, and the Plaintiff recover dama« 
ges for the chaſing and after loſe them, &c. And this firft Aajon is bzought fox 
the firſt taking and chaſing; and the ſerond,fo2 the Converſion, ſo both may tany 


— 


_ * 


together, which is now confeſſed by the Demurrer, and that the Damages wers 
-given foz the firſt taking and dꝛiving and not fox the Converſion : therefoze they 
conceived the Plaintiff ſhould recover : But Velverton held,becanſe the Action 


of Treſpaſs fs Cepit & abduxit,therefoze it includes, that the Defendant had them. 
and ouſted the Plaintiff of the poſſeCion. And although the Damages be ſmal), 
it hall be intendsd to be given fo2 theſhep; and if ſo, then he cannot have an 
Action foz converting them alter ward, vid. 1 1. Rich. 2, Title Treipais, o/. 40,Ed, 
3. fol. 27. 46. Ed. 3. fol. 18, 14. Hen. 7. fol, 12. 44. Ed. 3. fol. 2. But Judgment 


was given foz the Plaintiff, 
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Crips verſus Gryſil. Trin. primo Car. Rot. 193 2. 


Jectione firmæ of Lands in Leighron-Buſſard, of the Demiſe of Robert Key, 

upon a Special Ueraic, the Caſe was, That Joh» Gry ſil, Father of the Deten- 
dant, was ſeiſed in Fee of the 1aid Lands; and upon the tenth day of October, anno 
16. Jacobi Regis,by Indenture of Feoffment, mortgaged them to Ferer Key, and 
his Heirs, upon condition, 1t he or his Heirs, paid to Prter Key, and his Heirs one 
hundred and fixty pounds upon the 20. day of October, Anno Dom, 1624, that he 
might re- enter. That afterwards, upon the 30. day of March, Anne 16 19. the 
ſaid Peter Key, by his Will in Writing, gave to Robert Key all his Goods, Monies, 
Bills, or Bonds, Mortgages or Specialties for Monics, and made him his Executor, 
and died; and that the one hundred and ſixty pound not being paid, Robert Key en- 
tredʒand ter to the Plaineiff: And without Argument the opinion of the Court 
was, That theſe words, Al my Mortgages, made a good Deviſe of the Lands mort- 
gaged: Whereupon Judgment was given for the Plaintiff. 


Reymund verſus Hundred de Oking. 


AS” upon the Statute of Winton 3 Whereas one Palmer, the Plaintiffs 

"A Dervant, was robbed within the ſatd Hundzed, ot ſixty eight pounds, by pers 
tous unknown, e had made Hue and Cry acco2ding to the Statute, en one ot the 
Theeves were taken - and the ſaid Palmer had made Oath befcze ſuch a Auſifce 
of Peace ot the ſaid County,next adjoining to the ſaid Hundred, within twenty 
men beton this Action bought, That he did not know any of the parties w ho 
robbed him, That the ſaid Hundred had nor made him any recompence, And 
upon Not Guilty pleaded, and tried at the Bar this Term, and found fcy the 
Plaintiff, it was moved in arteſt of Judgment, that this Ad ion lies not, becauſe 


the Plain. himſelt was not ſwoꝛn, That he knew not any of the —— who did the. 


Robbery; for it is not ſufficient, that the Servant who was robbed was ſworn, for 
by the Statute of 27. of El/iz, the party who brings the Action ought to make the 
Oath ; and ĩt was argued, that the Servant who was robbed, ought to have brought 
the Action, and then his Oath would have been ſufficient; but when the Maſter 
brings the Action, he himſelf ought to be (worn, that he knew not any of the Rob- 
bers, other wiſe he mĩeht not bring it, and therefore the Action lies not. But it 
was roſolded by the Court That the Action well lies for the Maſter, and that the 
Servants Oath was ſufficient; for it is properly in his notice, that he was robbed, & 
did not know any of the Robbers, & the Maſt,knows ic not, that he was robbed, or 
who were the perſons, but by report of his Servant; and it would be incenvenient, 
if the Maſter ſhould not bring the Action, bur the Servant onely ; tor the Servant 
might releaſe, or compound, ot diſcontinue the Suit, and ſo the Maſter ſhould have 
the loſs by his falſnood; therefore the Maſter ſhall bring the Action, and have his 
Servant, who was robbed, be his Witneſs: , whereupon it was adjudged for the 
Plaintiff, See Coke, Book of Entries, where ſuch Action is brought by the Maſter, 
and the Servant ſworn, 

Sir 


—_ 


758 * ky & 


( aroli Regis, in Communi Banco! 27 


— 


Sir Robert Baniſters Caſe, 
rt ſot pot ſetting out Tythes, upon a Special Verdict the Caſe was; A Pay: 
ſon mas a Leaſe ot his Rectozy, A-»o nend E/iz; fo? ſixty years, whichwas 
confir med by the ſnccxding Biſhop, and ſucceding Patron, neither of thembe» 
ing Bishop o Patron at the time of the Leaſe, Keſolved, per cotam Curiam 
That it was good according to the opinion in Newcomb's Caſe, in the Lord 


4 5. Rep, fol, 15, Andſo without Argument it was adjudged foz the Plain 
tiff, ; 


Ayleſworth ver ſus Chadwel, in the Exchequer Chamber, 


Þ Rror of a Judgment in Debt. upon an Obligation in the Kings-Bench : the firſt 

Error aſſigned was, That the parties being at Iſſue, the awarding ot the Roll 
was of a Venire facias keteꝛnable, die Martis poſt craſtin. Purificationts, And the 
Venire Facias was made retornable, Die Sabbati poſt Octabis Puri ficationis. The ſes 
tond Error was, That the Venire facias, did bear date the Twelfth day of February, 
and was retornab'e, die Sabbati poſt octabis Purificatianis, which is before the Tee. 
Sed nom Allocant ur, it being a judicial Proceſs,” and the fault of the Clerk, ſhall be 
amended, And thereupon Judgment was affir mer. 


Brown verſ#s Taylor, Hillary 22. Jac. Rot. 1669. 


Je&ione Firmæ, of a Leaſe vf Sir John Savil, and others,of Lands in Scaple- 

ron, Upon Not Guilty pleaded, It was found foz two parts foz the Defcn- 
dant, And a Special Verdict foz a third part; That one Ho/gate was ſeiĩzed of theſe 
Tenements holden by Knights ſervice : And in Anno 21, jacobi, infeoffed Spen- 
cer and others, to the uſe of himſelf foz lite; and after his Deccaſe, to the uſe of 
ſach perſon 02 perſons as he ſhould appotat by his UUill, foz ſuch intereſts, oz 
otherwiſe, as in his ſaid Will ſhould be ſpeciſiedß. Afterwards he makes his 
Will in writing; and thereby deviſeth, That all his Tenants of his Farms, ſhall 
enjoy their Tenements for twenty one years after his Deceaſe; And that K. T. ſhall 
have the Rent out of his Land tor his lite, payable at two Feaſts of the year. And 
deviſeth to his Wife all his Lands in Stapleton for her life ; Whether this be a good 
Declaration of the Uſes, to limit it to his Wife? and that ſhe ſhall rake ir by the 
Feoffment , or whether by the immediate Deviſe « (And then the Deviſe is 
boid fo a third part, becauſe the Lands are holden in Capite) was the Queſtion. 
Andafter Argument at the Bar (without any at the Bench) Hutcon,Harvie.and 
Yelverton agred,That they ſhould take by the Devile, and not by Declaration of 
the lues: Fez they held, That after the Feoffment in this manner, he hath a 
qualified Fee in him,as Owner,ſo as he may make his Will of thoſe Lands,and de- 
viſe the Rent as Owner thereof. And then the Land being held by Knights Ser- 
vice, the Deviſc is void foꝛ a third part, Oꝛ he map declare his Will as upon the 
Feoffment which ſhall inure as a Declaration of the uſes upon the Feoffment, 
aud then all the Land paſſeth. So that here, when he makes this Will, without 
referencc to the F coffmeut,. the Law wtticonftrac it, as the Win ot one who is 
Owner, and map diſpoſe of it as Ovner, and not as a Declaration of the uſes, 
which is an Authority onely: Alſo the Will appoints Rents to be paid, which is 
a good Will and Dex iſe, but the Authority limits him, That he may not appoint 
any Rents to be paid. And to have it to be a Will foꝛ one part, and to diſpoſe as 
by Authoꝛity foꝛ another part, cannet be god in Law , therzfoze it ſhall be adjud- 
ged as a Will to inure fo2 both: But J doubtes thercof and concctved it might 
be well conſtzue as a Declaration. And thereby it Gall be a god Limitatton 
koꝛ all the Lands; And that by the ſat» Authozity, hs might diſpole of the 
Rent out of the Land. * 
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And his declaring, that his Tenants wall hold their Farms foꝛ twenty one one 
years after his Deceaſe,cannot be hut by Declaration: And it is moze foz the 
advantage of the parties, that it ſhould be ſo conſtrued: And the Law ſhall ex- 


by this means, all the parts of the Will map take effec. : But the thi& 
other Jaſtices held That he could not diſpoſe of the Rent, by reaſon of the ſaid 
Meꝛds but of the Eſtate of the Land onely: Wherenpon, without any Argu- 
ment, they adjudged foz the Plaintiff, See Lord Cokes 6. Rep. lol. 17.8 18, 
Sir Edward Cleers Calc, & 10, Rep. fol. 8 Lowes Caſe. 


Termino 


koʒ the greateſt benefit of the parties, when by any conſtrus ion it map be: ; 
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Love verſus Plater, Paſchz 2 Car. Rot. 386, 


Ction for words: Wherees the Plain tiff is and had been an Attezney 
of the Common - Bench foz 30. years; That the Detendant to depꝛave 
a him, ſpake thcle wazds, Thou art che diſhoneliett Attorney in Exgland, 
nd if any be more diſhoneſt. than thou att, he deſerves to be hanged. 
After Ucrdic upon Not Guilty pleaded it was found foy the Plaintiff, and now 
mo ved in arreſt of Judgment That theſe woꝛds be not actionahle, becauſe hi doth 
not lay. that he wis diſhoneſt in hi pzactice,as Attozney; and it may be. in other 
matters: Alſo he doth not aver, tdat thexe were any diſheneſt Attezneys in Eng- 
land; and the Court ſhall nat int end it, without ſhe wing thereof, And a Pꝛeſtdent 
was cited bet wirt Walter and Brown, They art as very a Thietas any is in Eng- 
land and he did not aver. that there was an CThet in England. No Judgment 
was there ctven fc2 the Plaintifk: whereupon the Ceurt would further ad vile. 
But there was no Judgment ctven herein koꝛ the parties are. 


Themas I indſor and the Inhabitants ol Farnham in C bancery. 


Noe upon a Reference out of the Chancery berwixt Thomas Windſor, and the 
Inhabitants of Farnham, to Sir Randolph Crew Chief ] ultice, Sir Job» Walter 
Chief Baron, Sir William Jones, and to my ſelf. The ſole Queſtion being, whether a 
a Decree made by Commiſlioners upon the: Statute of 43, Eliz, Aeg in. of charitaòle 
vſen cap. q. and except ions put in againſt it in Chancery, and chere,exumined heard, 
and conſirmed in part, and altered in patt, may now be re-examined pes Bill of Re- 
view, as other Bills of Review, upon Decrees in Chancery, And ic was rejolved 
by all ot us, Thar this Bill of Review is not allowable, but the Decree in Chancery 
is concluſive, and not to be further examined, becaule it takes its authority by the 
Act of Parliament, and the AR doth mention but one Examination; And 
it is not to be reſembled to the cale, where a Decree is made by the Chancellour, 
by his ordinary authority. And Jones laid, That ſqũt is upon a Decree made upon 
the Statute of 37. Hen. 8. by the major part, and confirmed by the Chancellor, 
which is not re · examinable: And lo thele Opinions were certified in Chancery. 


Tutter verſ#s Imhabicantes de De corn. & Caſho, Trin. 2, 
Caroli, Rot. I 7 1 7. 


„ 1 "ER, ; ds 4 0 | 
Acns the N. the Statutes of Winton, & 27. Eli. cap. 13. of Hue and Cry, alleu⸗ 
ging the Robbery to be committed at .Shely and Ridge, in diviſis Hnndredo- 
rum de Dacorne & Caſho, and that he made Hue and Cry, and gave notice of the 
Robbe ry at Souch- Mims, within the County of Midd. near the Hundes toe laid, 
and ſhews all other c rcumltances accoading to the Statutes. The Detenvants 
plead Not Guilty. and found againſt them, and now moved in arreſt of Judgment, 
that this Declaration is not god; toꝛ he alledgeth the notice to be given at Souct= 
Mims, within the County of Midd. which is in another Connty, from- that where 
the Robbery Was committed; and he doth not ſay, properlocum ubi rohetia ſacta 
fpic, but prope Hundredum, which may be ten miles fromthe plate whore the 
Robbery was done, a $5 
72 F And 
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And then it is not acc.2ding tothe Statute cf 27. Eliz, which appojnts it to 


be given ner the place where the Robbery was done: And divers pzeſidents - 


were ſhewn to thit purpoſe, viz. Trin. 30. EIiz. Rot. 142 5. and Hillary 36. Eliz, 


Rot. 506, And like wile the wozvs of the-Statutc of 27. Eliz. cap. 13, were ini ⸗ 


ſted tipdif, That none fall have Aduôns upon chote Statutes, except the laid per- 

tons io robbed, with as much convenient ſpeed as may be, give notice ot the Rob- 

bety toſome otthe Inhabitants of ſome Town, Village or Hamler, near the place 

where any ſuch Robbery ſhall be committed, And ſo, not being alledged that 
notice was given to the Anhabftants, ner the placc where the Robberp was 
committed it was ſafd n. t to be god. But on the other ſide it was urged, That 
the Allegation, that notice was given to the Inhabitants in a Uillage out of the 
County is clcarly god being near the piece where the Robbery was committed; 
fo2 a Stranger cannot know the Diviſion of the Counties, and ſoit hath been 
rules here: And the Allegatfon that Sour h-Myms is near the Pandzed, is gad 
encugh,and may be well intended in the Diviſion where the Robbery was done, 
eſpecially it being after Aerdia, and that the Jury wruld not have found the 
Dekendants guilty, unleſſe tit had bien ſo pzcvev. Anda Pzeſident was cited, 
Anno quinto j acobĩ, in the Ne Book of Entries, {0}, 348. where an Action was 
bought agiiinſt the Hundzeds of Latgtfer any'Craw horn, and the Robbery was 
alledged tobe at Toriton in diviſis Hundtedorum ptædic: orum, and notice any 
Hue and Cry were alledged to be af Cilcefter, in the Diviſion of the Yundzeds 


afozeſafd : And the Plaintiff, after Uerdict. had Judgment; and upon view of 


that Pzeſtvent , all the Court concefved that the Declaration was god enough, 
and that the Hue and Cry being alledged to'be-mave ont of the County,. was not 
material, being near the place where the Robtery was done; and that place be- 
ing alledged to be near the Diviſton'of thePÞunyzev afozeſaid; ſhall be intender 
near the Diviſion of the Panvzeds where the Robbery was done, and not at the 
molt remote place thereof, fo that Chonld be a fozraion Intendment: But it 
hall be god either way; and the beſt ccurſe is to allcvge it to be at the plate 


where the Nobery was committev, oꝛ at the Uillage, ntar the place thercunto ; 


But prope diviſis ſhall be ſo intended, eſpecially after Uervictz: UWherefoze it 
was adjudged fo the Plaintiff, Six Paſc. Anno 21, Jacobi, Rot. 488. in Banco 
Regis, bet wixt Foſter, and the Yundzed of Spelchorn and Ttleworrh, ſuppoſing the 
Robbery to be made apud Bodom, prope diviſis k Hundredorum ptædictorum, and 
alleges the Hue and Cry was made and notice given to the Inhabitants cf Har- 
— prope diviſis Hnndredorum prædictorum; and pet adjudged fc the Plain. 
tiff, | . | 


Rowden verſus Malſter. Trin. 18.Jac,Ror, 1051, 


eſpaſs for entring into Lands in Menewden : Upen Nor Guilty pleadcd, a 
ſpectal Aetdia was found, That George Sterling, a Coppiholver in Fee of 

the Pane? of Menewdem Anno 29,Reginz Eliz. furrend2cd it into the hands of 
two of the Tenants of the ſald Panoz, to the uſe of his Mill, and had tſſue two 
Sons, John and Henry, and deviſed the ſaid Copy-hold Lands to] ohn, and the 
Peires Palcs of his body, the Remaimder to Henry, and the Peirs ales of 
his Body, with Remainders over, xc. And aftcrward died, that this 
ſarrbnver was after, in Anno 43, Eliz, pzeſented by the Homage, and John 
the eldelt Son was admitted thereto Habendum to him and his Þ:trs; And afs 
terwards John had Mine th Sons, and ſarrendzed the ſams to the nſs of his 
lit ans there vevited it to Katherine his Wife fo; her life, and dies; And 
that in Anno 43. Regin Eliz. the ſald ſurrendet was pe ſented and ſhe avmitted, 
Afterwards the thz# Soris of the fuld j ohn bird without iſſue : And they furs 
ther uud that no luer may furtender, 0} veviſe his Copy-hold Lands in 
tapl. Anv that afterwatds the Tafd Katherine — Who lets to the 
Pla a year, whoentrevaccozdingly ; and the t by the command 
of Med him, Et ſi fuper totam materiam, x&cc. 
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Ty foie Queſtion was, when a Copy⸗holder in fe ſurrenders to the aſe of one in 
teyl. there btiug no Cuſtome to warrant ſuch an inteyi, uhether it be an Tftate tail 
by the St: tute of We!:min,2, de Donis condirionalibus, 02 a Fe-limpleconditios 
nai at the Common-Law: And it was argued at the Bar, and after ſolenniy at 
the Bench, becauſe it was a gencrel tauſe, and might concern divers-Copycholds + 
And velvetton the paiſny Juſtice held, That it was an Eſtate tayi, by the equity 
and intent of the Statute de Donis Conditionalibus, although it were not within 
the cxp2eſs wozds thereck: Fez all Statutes made foz the god of the Commons 
wealth, end wicrein no pꝛejudice accrues to the Lozd 02 Tenants, by reaſon ef the 
alteration of any Intereſt Service, Tenure oz Cuſtome of the P mez there the ge⸗ 
ner el woꝛds ct ſutq Ads of Parliement do trtend to Copy⸗hold Lands. As the 
Statute ct Merton cap. 1. whtch gives Damages toa Feme upon a Recovery in a 
Wiiti ct Dower, where the Baron died leiled, extends to Copy holds: And the 
Statute of Weltminiter, the 2. cap. 3. and the the ſeveral Bꝛanches ot that Sta⸗ 
tute: The one, which giveth the Cui in vita, upon a diſcontinuance made by the 
Bron: The ſecond, which giveth the receipt unto the Feme; upon her Barong 
refaſ-1 to de ker the wives title: And the third which giveth a Wod ei deforciac, 
to particular Tenants cxtend to Topy:holds z And the Statate cf 32. Hen. g. cap. 
9. egaiaſt Champetty, and buying of litigious Titles, and cap./28, which giveth an 
entry, in liru of a C ui in vita, extendeth to Copp⸗ holds, betaaſe theſe Statutes art 
bencficial to the Commonwealth and not at au pzejadicizi to the Lozd in the alte⸗ 
ration ot lenute, late, services, &c. as the Cale cited in Coke 4. Report, fol. 26. 
& 30. pꝛobes, and from whence he infcrred the lame tont luſion, That this Statuts 
de Donis Conditionalibus, being made toꝛ the genetal gad cf al, and the extending 
it to Copy⸗holds was no way pꝛejudic ial, either to the Loꝛd oz Tenants, and there⸗ 
foze they are to be intended within the equity aud meaning thereof £ Other wile a 
Formedon in Deicender, would not lye of a Copy- hold, which none can have but 
Tenant in tayl and a Reminder limited upon ſach an Eſtate, hath ben allowed; 
and th:r:fozc is no fx conditional : Foz neither upon a k abſolute oz t onditio⸗ 
nal, tan a Remaindet in tayl by any means depend; And as to that Objectfon, 
that a Copr· holder in fee cannot hold of the Donoꝛ but muſt hold of the Lozd: Me 
ſaid, | | | | | | 
Th1t he might wen hold of the Doncz, as Coke lib. 1, Rep. Sir Henry Nevil's 
Cale,vh.re we find that © Panoz was held by Copy of Court-Roll, and had other 
Copz:holds under it to hold thereof, And by the ſame reaſon, Tenant in tayl of a 
Copy held, may hold of his Donoꝛ and he ſhall hold over of his Loꝛd. And as to the 
Objection which was made, That it an Eſtate tayl ſhould be allowed in Copy- 
hols, here would be a perpetuity meintained: Do as it could not be tut off, he 
laid, it miaht be cut off bya Recovery in the Court of the Panoz, as the Boks are 
in 23. len. 8. Brook Recovery in Debt, 27. and 19. Hen.6,64, and 26. Hen, 6.6, 
and PIN. Commentaties 59. | | 
A wh faid he knewno reaſon, but a Copy- hold might as well be fytafled , as 
Tit ies of Hour, which concern the perſon of a man, 02 a Atllain, oz Liberty of 
Franchiſe; And if Copy-holvs micht not be intailed i, would vepzive them of 
one cf thoſ: p2iviledocs,, which any man who hath an Inheritance, oaght to ha ve, 
viz. \th;reacift is tohim and the Peirs Females of his Body, if he hath a Won his 
Douehters ſhalt net inherit And foz that he vouched 37. Hen. 8; Dont 64, and 
he ſat>,thcre nere many Pꝛeſidents and Authoꝛittes that Copy yolus richt be in. 
tailed, and tited Littleton fol. 16. Plow den Manxels Caſe, fol. 2.1. Het. N. Te nant 
in tail by Copy of Court. Roll 24. & Anno 3. Mariæ D;er 192. and the old Book 
of Entries 129, where art two Pꝛeſidents the one in 2. Hen. the other in 29. 
Hen. 8. Bit on the contrary, it was atgu:d by the thite other Juices Hircop, 
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And that the ſurrender to the uſe of his Mile foz like, being after Jgue hay; 
ſhall give to her an Eſtate to life, and is god, as well againft the Donoz as his 
Aue. Foz when an Act of Parliament altereth the Service, Cuſtome, Tenure, 
Intereſt of the Land,oz other thing in pzcjudice of the Lozb oz Tenant , there the 
general wozvs of ſuch an Ad, ſhall not extend to Ccppholvs, as the Statute of 
Wellminſter, the 2. cap.20. which giveth the Elegit, extendeth not to Copphold 
Lands becauſe it would be pzejudicial to th: Lozd, and a bzeach of the Cuſtome, 
Thar any Stranger ſhould have intereſt in the Lands holden by Copy, without the 
admittance and allowance of the Lord, And the Statute of 27. Hen. 8. cap. 10, 
of Uſes, toucheth not Copy⸗hold becauſe the tranſ mutation of poſſeſſion , by the 
* operation of the Dtatute, without allowance of the Lozd, would tend to the 

02ds pzejudice. And the Statutes of 3 1. Hen. 8. cap. 1. and 3 2. Hen. &. cap. 3 2. 
Whereby joyntenants, and Tenants in common are compellable to make parti- 
tion extend not to Copy-holds, And the Statute 32. Hex. S. cap. 2 8. which con- 
firmeth Leaſes for twenty one yeats, made by Tenants in tayl, or by the Husband 
and Wife, of the Lands of the Wife, touch not Copy-hold Lands. For that Sta- 
tute warrants onely the leaſing of ſuch Lands as are . by Deed; but ſuch 
are not Copy- hold Lands: For though by the Lords licenſe they may be demi- 
ſed by Indentute, yet in their own nature they are demiſable onely by Copy, and 
theretore out ot the general Purview of that Statute, And for the ſame reaſon, 
the Statute of triceſims ſecundo Henrici oftavixcap.34, which giveth an entry to the 
Grantee ofa Reverſion, upon the breach of a condition by the particular Tenant, 
toucherh not Copy-hold, So herein this Caſe we held, That the Statute of Weſt - 
mix, 2. cap. I. ot Intailes, did not extend to Copy-holds, becaule it would be pre- 
judicial to the Lords. For by this meanes, the tenure would be altered; for the 
Donee in tayl, without any ſpecial Reſervation, ought to hold of the Donor by t he 
ſame ſervices that the Donor holdeth over, And he who comes in by ſurrender, 
and the admitrance of the Lord, ro hold co him and the heirs of his body, cannot 
hold of him who ſurrendredꝭ but ſhall hold of the Lord, and is Tenant at will unto 
him, and ſhall do the ſervices unto him as Lord. Vide 2. Edy.4.6, 4. Hen. 6. 13. 
41. Edv. 3. 45. & 45. Edv. 3. 19. D:condly, we held, That in reſpect of the baſe- 
neſs of their eſtate, the Statute never intended to provide remedy for them nor 
their alienations. Foz the woꝛds of the Statute ate, Quod voluptas Donatoris 
in charta ſua maniſeite expteſſa de cætero obſerretut, Which pzoveth, That the i n- 
tent of the makers of the Statute was, That no Hereditaments ſhould be entayled 
within this Scature,but ſuch an one as either was or might be given by Charter or 
Deed ;.Buc Copy-holds are no ſuch Herediraments, and therefore not within the 


meaning of that Act. And foz that were cited, Liccleron ig], 16. 21,Her,6,37, 


11. l. 4.8. 2 Hen. 4. 1 2. 13. Rich. 2. Faux Indgment 7, 14 Hen. 4.34.7. 7 Ed. 
4.19, 21 Ed. 4. 50. Coke 4. Rep. fol. 21. And we alſo held, that Copy holds 
could not be entayled,becauſe Copy-holdcrs at the time of making the ſaid Sta- 


tute, and fo divers pars after, were onely Tenantsat will of the Lozd and the 
Loꝛd might have o»#ed them, and they had noremedy,unleſſc in Chancery.Thirds 


ly if Copy⸗holds might be intapled, then the pcrpetaity of ſuch Eſtates muſt be 
maintained: Foz a Fine cannot be levyed of Copy-hold Lands to bar the In- 
tail ne can a recovery in value be intended of ſuchan Eſtate, where warranty 
cannot be annexed unto it: alſo many other miſchiefs would enſue thereupon, as 
well ts the Lozd, as to the Copy:holders themſelves; fo2 then the Tenants 
could not pzovide fo2 their Wives and Childꝛen, noz make Lcaſes to others foz 
prats, to bind their Jae, with the Loꝛds Licence; and Lo2ds would loſe the 
Werdſhipof theſr Tenants in ſuch Panoꝛs where by Cuſtome they belong unto 
them; amd there would not be ſo often changes of Tenants as befo2e, whcriby 


Lords would lofe their Fines. Laftlp. wes held. That neithet Eſtate taylc, 


nc2 e ſtate tap'e attet poſt bility of iſue extind ( whichh:tha neceſſary depen» 
dance upon an Eſtate tayl ) can by any particular cuſtome be allowed, Foz no 
Eſtate tayl was befoze the Dtatate de donis conditionalibus, but all fnherftances 
were fee conditionall, and the Statute being made in Anno 13. Regni Regis Ed- 
wacdi primi, Which is within time of memozy, no Cuſtome tan have 8 — 
men 
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ment inte then: Foz then a cuſtome might begin within time of memezy, which 
is repugnant to the rules of Cuſtome; and in pꝛoole thercof were cited 34. Hens 
6.36, Coke 4. Rep. fol. 87. Coke 5, Rep. 52. And in aniwer to the authorities 
vouched wee (aid, There were none which mentioned Copihold Lands to bee ey- 
ther within the words of theStat. of Donis cond.or within the equity therof, beſides 
plomden in Manxells Caſe, And that the generall current of opinions in all our 
Bookes is, That an eſtate in Copihold lands, ſo linited to a man and the heires of 
his body is a fee ſimple conditionall at the common Law, and ſo Litleton and the 
Caſes there cited, ought to be intended and agreeable hereunco are the reſolutions 
in the Lord Coke 3 Rep. fol.7. Heydons Caſe, & 9. Rep. fol. 105. Wherenpon it 
was avjudged foz the Plaintiff, 


Richard Hodęes, Adminiſtrator of Thomas Hodges,verſ»s 
Thomas Moyſe, and John Scriven, 


" A Ction upon the Caſe, Whereas the Plaintiff in ſacha Court of Piepowders; 
held at Gloucelier, ſecundum conſuetudinem Civitatis illius, bzought an 
Action ot Debt of two hundred pounds againſt William Hodges, as Adminiſtra⸗ 
toz and thereupon the aſd William Hodges, by due pzoceſs of the ſaid Court, was 
arreſted and under cuſtody of the Defenvant.Shertff of Clouceſter, attoꝛding to 
the Cuſtome there, and committed to the other Defendant, until he ſheuld fir 
B :pl,Thac they permitted him to go at large, ſo as he hath concealed himielf, and 
not anſwered him his Debt. Wpon Not Guilty pleavdep and found t᷑eʒ the Plains 
tiff, At was now moves in arreft of Judgment,that this Action lies not: Fickt, 
becaule it is not alledged, That the ( ourt is there held at Gloutefter by Cullome, ot 
Charter, and then it is eleet they hold Court without authority, and their Proce t 
idle, and the Defendants not chargable: Secondly, becauſe a Court of Pie-pow- 
ders hath no authority to hold Pleas, but for Contracts, er Batteries in Markets, 
and not for Debts. And to that purpoſe were cited Coke 10,Rep.fol.7 3,8 8. Rep. 
fol. 13 3. Turners Caſe. Thirdly, in pleading a Recovery in an inferiour Court, it 
ought to ſhew by hat authority the Court is held, whether by Patent, or Preſcri- 
prion ; ſor otherwiſe they had no authority, ind the Recovery void: And al the 
Judges coficeived, Thac the Court being tiled a Court of Piepowders (which is a 
Court incident to Fairs and Markets, and for Cauſes onely atiſing within them) 
ſhall not be intended a Court, unleſs it be ſhewn to be held by Charter or Preſcri- 
ion; And that in this Caſe, the Sheriff, who is to take advantage thereby (be 
— an Officer of the Court, and arreſting the party) ought to ſhe it. As Stewards 
when they make any Certificates our of inferiour Courts, ought to ſhew how the 
faid Courts are holden,for they know beſt their own authority, and the omiſſion 
thereof is jult cauſe to reverſe and annull all their proceedings : But otherwile ic 
is in the caſe of a ſtranger, as here, where the ſtile ofthe Court, is but an induce- 
ment to his Action; Am theſe wozns; Secundum conſuerudinem Civitatis, 
being in the Imparlance Roll, the Court was et opinion, That the omiſſion of 
them in the Iſſue Roll (whereupon the Trial was had) was but vicimm ¶ LTerici,; anꝗ 
might be amended : For the Imparlance Roll ĩs the principal, and guĩde to th 
other And that the addition thereof, would not alter either the Iſſue or Verdict. 


7 acco2vingly it was amonded and avjuvged foz the Plaintiff Vide 23. Ed 
4.9, 


Baldry verſas Packard. Trin. 2 Carol; Ror,617, 


Nohibition, Whereas the Pleintitk ſued him befoze the Commſſſary of the 

Biſhopot Nor vich fe Detamation, in which Suit he had S2ntence, and ſip 
pounds aſſcſe> fo Coſts. and the Defendant appealed from the ſafo Sentence, 
to the Court of Arches, And an this was depending in Anno 1622, And b 
the General Pardon, Anno 21. Jacobi, the offene of the Defamatozy Mees 
were pirdone»d, which was plcaved in the Court of the Arches; and that notwiths 
ſtanding they pz oc ded in the App:al , where the firſt @:ntence W 3 


for: 


good] io che Lay ſhall make conſtruction, that the ore is good agaĩnſt the Biſhop 


- 


34 Termin achac lu, anno ſecundo. 

And in that uit ſixtæn pouma aſſeſed ia coſts to the appellant, where hy Law 
thep cught not to habe pꝛoteded no have given any coſtas. A Probibiriun was 
pꝛaped, and it was thereupen demurted: And atter Argument at the Bar, de bated 
and reſolved hy the Court, Tac here was no cauſe ot prohibition. Fot although 
the Pardon hath diſchatged the offence of the deſamation quad any puniſhment, 
to be inflicted by way of penalty or other iĩſe; yer in reſpect of the coſis which be 
not dicharged by the Pardon (being aſſeſſed before the day to whichthe Pardon 
relates, as it is agreed in Hall. Caſe, Cobę lib. 5. fol. 5 1.) it they be not d uly aſſeſſed, 
the Court may well proceed in rhe Appeab to diſcharge the parties oſ them; and 
if they ierarie· che firſt Sentence o as it appears the colts were unduly taxed, and 
the party unjultly vexed they may well in the Appeal aſſeſſa cli ; torthe Pardon 
doth not extend to ſtop the Suit commenced in the Appeal, nor by reaſon of the 
Pardon had they cauſe to ſurceaſe that Suitʒ and although the coſis in the Appeal 
be aſſeſſed after the Pardon,. yet ate they well afleſſed; tbe cauie ofthoſe colis not 
being taken away by the Pardon: Whereupon conſultation was zwarded,bur Hut- 
ton doubtedhereof: For the Pardon diſcharging the offence ( which is the. pran- 


„ 


cipal) he conceived they ought not to have proceeded tor the colis. 
. eke F 7:1 N 13 6 N 
5 Gee, Biſhop of Chieheſter, ulrſus Freedland. Paſch. primo 
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Eplevin, Upon a Diſtreſs taken in Allingland Park, upon Demurrer, the 
:\ Cale was this: Tne Biſhop of Chicheſter was leiſed iin Fee of the laid Park, 
Jure Epiſcopatus, and had the Office of Pœlerſhip. wich the Biſhop granted to the 
{aid Freedland for liſe, and alſo granted umto him for the execution theteoh an an- 
nnal rent of three pounds (ix ſhillings and eight pence, una cum liberatura, of thir- 
teen ſhillings ſour pence by the year, together WithPaſturage tor tio hories in the 
ſaid Parkqear! y, and MeMWindialls in the Park „wich clav'e of diſtreis tor the 1a1d 
Rent of three pounds fx ſhillings eight perice, and. theili very of thirreep ſhillings 
four pence in all the poſſeſſions of the Biſhaprick in the ſaid County, Which was 
confirmed by the Dean and Chapter : And tor Nan-payment of rhg {aid Rent of 
three po ds (ix ſhillings eight pence, the Defendant took the diſtreſs, and avers 
the Office and the Fee ofthree pounds fix fhil ling eight pence, to be ancient) but 
doth not make any ſuch averment for the teſidue. The Plaintiff in harte of the 
Avowry:confeſſerh ths Grant, and pleadeth the Statute of primo Elix, cap. And 
that the ſaid Paſturage fot two horſes never was granted before, and that the Bi- 
ſhop who made the Grant thereof died &. and the Plaintiff was elected Biſhop-: 
"whereupon it was demutred. The fole Queſtion wes, Whether chis grant of 
the Office, with the ancient Fee of thtee- pounds fix ſhillings eight pence confir- 
med by the Dean and Chapter, be good to bind the Succeſſour, notwithlianding 
the Statute of primo Eliæ. or void onely;forthe things added in the Grant ; or at 
the addition ot thoſe new things, ſall make all the Gram void againſt the Succel- 
FI iy inn 4 
After Argument at the Bir it was argued at the Bench, and held by Hutton, 


and Yelverton, that the Grant was god foz the Office ,; and the ancient Fe at 
. thz& pounds ſix ſyiliings eight pence being in a ſeveral Grant by it le f, and not 
tonjotned oꝛ mixed with the other Grants, and then the one may be god, and the 


other void: But if the Grent had bien of the Fee of five pounds, where the 
other Fe was oncly the p:ands ſix ſhillings cight pence. beccuſe it is intire in 
the Grant it is void fi Ali: But here the Orantfo2 the Rent is one by it ſclf, 
and the Grant of the Paſturage is another, and diſtinct by it ſelf , 


and the one voth not depend upon the other;  ſoft:may-be gad fo2 one, and void 
-fo2 the other: And although the Grant foz the Poftarage is void againſt the 


Succeſloꝛ pet the Rent may be god; And Hutton ſaid, That i! the Biſhop had 
granted the Office and Rent for him and his Succeflors, and had granted the Pa- 


' {turage one ſ during the time that he ſhould continue Biſhop and io had diſi inguĩ- 
* ſhedthiem in his Grant, there had been no Queſt ion but both had been good; and 


as he by his expreſs limitation might have limited them, and they ſhouid have bin 


him- 
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2 himſelt, the other againſt the Biſhop and his Suctenor; And the one being ill and 
3 void againſt the Succeſſor,ſhall not ceſtroy that which is good; for ut ii per iuutile 
ko non vitiatur: And although the Office it (elf, is not within the words of the Sta- 


tute of prime Elix. yet it is within the equity thereof. The Offices of Parkerſhip, 
and Stewardſhip, and other Offices, which are of neceflary ule tor che Biſhof, are 
aqmi ted and al oed to be egrancable, although they be new Officee, and new 
Fees.it they be reaſonable ; (and of neceſſity of them, and ot the reaſoniablenels of 
the Fees.the Court ſhall adjudge ) : And therefore in Hilary Term, Anno lo. Ja-. 
cobi Regi, Ret. 758. inthe Common-Bench, in the Cafe of the Biſhoyof Ely, 
where the Biſhop ot Ey, the 20. of April, prime Elie Regin; (which was preſentiy 
atrer the Statute) granted the Office ot the keeping of tus Houſe and Garden, with 
the Fee ot three pounds, per annum, to another, tor his life,which was aſterwards 
confirmed by the Dean and Chapter. Although there were not beſore any ſuch 
Olf e. yet being a neceſſaty Office, and the Fee reaſotizb!e,' it was adjudged pood 
aga nit the Succeſſor,and not reſtrained by the Statute of primo Eli. And although 
it hach been objeRed,Thar the Livery or fee of thirreen (hillings four petice, and 
the Windlalls, be not avetted to be ancient: yet Hutton cohceived, it fall be in- 
1 te nded they were ancient, when the contrary 18 not avetred, eſpecially when: no- 
45 thing is alle dęed on the other part to be new, but the Paſſurage. And the Avowane” 
+ diſtraining onely ſor the three pounds fix ſhillings eight pence, needed net to aver 
| any.other to be ancient, then the Rent which was in queſliou: And if ene Grant 


1 had been of that Office, and ancient Fee of three pounds fix ſhillings eight pence, 
5 and another Grant pro meliore exercitione ejuſdem officit, ind fo his beites maince=: 
1 nance) of the. Liver or thirteen ſhillings touf pence, and rhe Paſturage ind wind- 
F talls, Theſe being by ſuch ſeveral Grants, the firſt ſhduld be good, beirig/diitin 
; by it ſelf;and the other ſhould be void: ſo by conſtruction of the Law.it (all be ta- N 

3 ken here as ſeveral Grants, tather then this Grant ſhall be deſtroyed: But Yelver- 
| ton Agreed, That if he had granted the Office for life, and had further granted for 
3 the.execuring thereof,theſe Fees following, vic. the Rent at three poumds. h (hil- 
Y lings eight pence, the Livery, or thirceen ſhillings fout pence,” the Paſtutage and 
Windfals; and ſo put together the ancient rent and new addition, the Grant ſhould 
be void in all, becauſe they be all in one Sentence, But here being in ſeveral Sen- 
tences, the one not depending upon the other, it may be good for the one, and void 
tor the other, agiinſt the Succeſſor : Whereupon they concluded Judgment 6uzhs 
to be given for the Avowant; but it was argued by Harvy,and my felt, That Judg- 
ment ought to be given fot the Plaintiff: For it is agreed on all parts, That the 
Statute ot primo Elix was made for the benefit of the Succeſſor, That his poſſeſſions 
might not be charged to impoveriſh him: wherefotè all” Eſtates and Grunts, 
which are to the prejudice or the Sueceſſots, are void. And true it is, That Grants 
of ancient Offices, with their ancient Fees,” which are chnfirmed by the Dean and 
Chapter, are made good by the intention and equity ot the Srathte ; and that they 
hall baye Officers reaſonahle, with reaſonable Fees, although they be not watrran- 
ted by the words of the Statute, it being within the purr ie Intent and meanidy 
thereoß s Coke 10. Rep.fol,61, the Biſhap of Sarum 's Caſe,yyhich is the teaſon that 
a Grant of Rent or Anpnity, pro conſilis inpendendo, is teſtrained by the intent of 
J the Statute, although ir be not within the words, becauſe the Succeſſor is rheteby 
im poxeriſhed and prejudiced ; as the 7015 of 22 Eliz. yer 370, Cok. 6. Re- 
port. in the Biſhop of Se/zbarres Caſe, the Caſę of Rollos thebe cited and Ce- 5. 
Rep, fol. x 5, and that Grant of ancient Offices are taken to be within the intent of 
8 the Statute, and are to be allowed, appears, becauſe in anothet᷑ Statute; nde the 
| lame Parliament of prime Elix. cap. 4, Ancient Offices are coupled with Leaſes, 
reſerving the ancient Rent made by the Biſhop. But although Grants of ancient 

Offices may be allowed for neceſſity, yer they ought not to be wit h a new addition 

ot a new charge upon the Succeſſor,toimpoveriſh him; & therefore it ought to be 
granted. as uſually it had been, and not otherwiſe : For it is at his peril, who rakes 

ſuch a Grant, That he doth not take a new addition or alteration; and thereſore 


if an Office uſually granted for one life; be granted for twolives, or Bit be granted 
tor 
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Robert and Wiiliam Eyres, againſt the Executrix ol Chriſtopher 
a Eyres, in Chancery; 


by a Syir in Chancrry this Caſe was made;and referred to the Maſter of che Rol, 

J uttice Dod dr. age * ice Jenes and my ſelſ, and th Sir John Ward, and Doctot 
Lee, Makiers of the hageery and Crmhans, Chriftopher Hre the Teltatot, Ann 
1 5. Jacobs, Regis; made biy Wil. in Wii ing and thereby os . ĩ ed Legacies to cha ti 
tab e u eg and to the Pjaincitis Robert apd William Exres, his Brothers, to the one, 
twp hun ted pound and to the othet one thoulano pounds; and oiyets other Le. 
gacies tethis other Kindred, and made his Wiie Executtix laving that he appointed 
his ſaid two Brothets to be con joined with her, as Executors in truſt tor bis Wite, 
for petiarmance of his Will: And atcerwards in AH 22. Jacobi, he being ic K, 
and jendipg for Mi. Dampert, Parton ot the Pat iſh and 1or M Store a Reacer of the 
Temple;:they,when they came, demanced of him what Friend he thontht beit to 
be his Exeoutor · to take care ot his Fuveztals,and ſee Ins Wil pertormed? and whes 
ther he truſted any perion more than his Wife? He an wered, Thar his Wite was 
the firrelt per on and theretore ſhould be his ole Exectt n. Being ch n moved 
by Mr. Stone, to gi e Legacies to his Father, Brethren,and Kinorec, he an weted, He 
would not give or leave — any thing; but he bequeathed 10 Lionel Arwoed his 
Codlon 20. or 30. s. and being thereupon requetied by bis Wife to gire him a 

reater Legacy he an'wered her, Thos ft not what thaw doeſt, do not wrong thy 
. Fiber ſhillings is mow yin 4 e A ys tot ot hers he lett them to 
his Wites oiicretion ot diſpoſit ion; and the Teitator did pe k theſe words, ot the 
like in effect: eAnimoteftand; & nitinum volume dec lm andi And all this 
was ſet down in a Codicil, nd the firſt Will, aud that odicil, proved ia commut 
forma: And whether this Codicil were a Revocation ot the fit Wilbh tor the Le» 
gacies given to his two Brothers,now Piaintifts,was the quetiton ; and aſter di · ers 
Arguments, as well by t e Civiiians.8s common Lawyers it was retolved by them 
all, and ſo certified inder iheĩt hangsy;,That they conceived it was not a Revoca- 
tion of the (aid L gicies hut they die nt certi ne their Keatons. The principal} 
Reaſons of the it laid reſelgtion were, becauſe there was an abſalute and tor mall 
Will made in his health, and there heing no ſpeech made by him of his tormer 
Will, vor oi the Legacies thereby dev iſed to his Fachet, ;rothets, and Kindred, nor 
that he ſeę med to remember his former Will, That anſ wer oa doubttu queſtions 
hall not take away the Legacies deviied betore : For, v cenſt at, what his intent 
was in uſing thoſe words or it may be his meaning winot to ĩſe more then he 
had gi en before,or that he would not gie mote at that time by that Will, and 
vox con as, That he heard alli the words when he was moved to ꝑite to his Father: 
Bret hren and Kindred;and he aniwerimꝑ, I wil not give them any thing; Non con tat: 
what he intended by thoſe words; and therefore upon uch do: bitul ipeeches, ta 
pullifie a Will adviiedly made, without cieer or peripicuous revocation, or words 
which tant amount, ſhail not be permitted: Alſo the Civilians affirmed,chat there 
is an expteſs Canon; there cannot be a revocation of Legacies amongſt Children, 
without preciſe mentioning the firſt Will apd Legacies given thereby ro the Chil- 
dren; and they ſaid,che Law is taken to be ſo when he hath not any children, and 
devileth Legacies to his Brothers; and there doth not appear any eauſe of milce» 
meanour. to provoke him to revoke his Will, nor do his words import, any ſuch in- 
tention. So upon theſe Opinions, the Lord Keeper being afſiied with the Maſter 
of the Rolls and the (aid three Juſtices, decreed the (aid Legacics to the Brothers, 
the ſaid Coc icil not having made any revocation of them. 7 


Emerandam, upon Friday being the tenth day of Novemb. Sit Randolph Crew 
Chief j ultice of the Ring Fench,was diicharged of that placed y Writ, under 


the ꝑreat Seal for ſome cauie of diſpleaſure conceived againſt him; but for what 
Was not generally known, 


G 


Powel 


W Term. Michaels, anno ſecundo © 


* * 


powel and hls Wife, verſas Plunket, in the Exchequer Chamber, 


Rror inthe Exchequer Chamber, of a Judgment in the Kings Bench, in an 

Action by Plunket;foz theſe wozvs ſpoken by the Mitt; Mr.Plunker did ſteal 
my Plate out of my Chamber. The Defenvants pleaded that they weve poſſeſſed 
of luch Plate which was ſoln out of their Chamber, and the ſuſpe aing the Plain» 
tif to have ſtoin it, ſpake thoſe wozds,and it was demurred thereupon; ans adjuv- 
ged (02 the Plaintiſt; and this Trro2 aſſigned, That the Declaration was not good, 
foy a Feme eovert canmot have Plate, but it is the plate of her Pugband 3 lo the 
words are inſenſible, and not actionable : But it was reſolved by all the Juſti⸗ 
ces and Barons, that the Action well lies; 'fc2 although he may not have plate, 
pet it is in tommon ſpech well known, That the Wife accounts her Þugbands 
gods her gods ; and ſo'what the intended dy thoſe wozvs, is a great flanver, and 
the juſtilication clear ly ii; 'foz/ſuſpition is no god cauſe to juſtifie the ſpeaking 
tuch won ds: whereupon the Judgment was affirmed. - 


Morris verſus Fletcher, in the Exchequet Chamber. 


EKror ofa Judgment in the Kings Bench in an Aſſumpfit, where the Plaintiff 

*—alledged, That in confiveraticn he would marry the Defendants Daughter, 
the Defenvant would pay ko the Wevving apperel and ſuch a ſum of money; and 
the Plaintiff allevged, that he married the Defenvants Dauchter, and pzovived 
fo; der two Gowns and t wo Petty-coats, and that the Defenvant , licer izpius, 
c. the Defenvant demurred upon the Declaration, and Judgment given foz the 
Piatntif, The Errozs alſigned were, /Firft, that he onght to pay encly foz 
one Wedding Gown and Pettycoat, which the uſed upon her Marriage dap, and 
not foʒ moe ; and intire Damages being given, the Judgment waserronijous: 
But all the Juſtices and Barons conteided, that Wedving Apparel is td be taken 
acco2ding to the common parlance , fey [Apparel to be uſed upon the Wedding 
day and time of feaſting, which is commonlp ea ſome depes after, acco2ding to 
the dignity of the perſons; and therefoze the Declaration was held god, and the 
damages wel aſſeſſed. The fecony Erro aſſigned was, the Drfenvant appeared 
by John Green his Attoznop;in oRabis Hillarii , Anno 22. Jacobi Regis, wheres 
as the ſaid John Green was dead befo2e the day, which was alleadged to be con- 
fefſed by pleading, In nullo et Brratum, fed non allocatur; foz it is en &crout 
aſſigned againf the Recogy ; and although it was ſafd; there ought to hade been a 
ſpecial demarrer foz that cauſe pet it was deld that the In nullo eſt Etratum, al- 
ledged againft the Demurrer extenis to the tte Errozs afigned in the Mit cf 
Erroz. The third Erroz was, that the Mit of Inquiry of damages was awar⸗ 
ded teturnable Die lunæ poſt quinden. Hillarii primo Caroli, and the Sheriff re- 
turned the Inquiſition taken bofo2c him, 27. die Januarii, which was after the day 
of the return of the Mit and ſo witheut authezity; But fo2 as much as it was 
net aſſigned upon the Recc2d, although in truth it were ſo, the Court would not 
take conuſance thereof : And it map be that die lunæ poſt quinden. Hilarii, was 
the 28.03 29. day cf January, and then the Inquiſit ion is well taken and ſo it ſhal 
be intended; and if not, the Court ſhall not take notice therecf, unleſs it had been 
aſſigned + wherenpon the Judgment was affirmed, | 


Edward Davie verſus John Hawkins, in the Exchequer Chamber. 


Reſpaſs of his Cloſe b2caking and depaſturing with his Cattle, The Deken⸗ 
dant jufkifics toꝛ that one William Birchmore was ſeiſed in fee of : Peſſnage 
and Tenement in D. and he and all thoſe whole Eftate, ec. the ſaid. Edward Da- 
vie hꝛd in the ſaid Tenement had uſed common (and ſo miſtakes Edward Davie, 
fo William Birchmore ; and that the ſaid William Birchmore let thoſe Tene⸗ 
ments to the Defendant,who put in his Cattle upon the Common; the Plain- 
tiff repiies and trav;rfeth,ablque hoc, That the ſaid William Birchmore, & om- 
' nes 
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nes illi quorum Stat um ptædictus Edwarons habuit in Tenenientis, &c. (and fg 
miſtakes Edward fo William) and thereup.n Iſſue joy ned in the lame manner, 
and the Uerdic found, That the ſaid W1ilizam Birchmore, & omnes i l. quorum 
Statutum idem Edwardus habuit non habuetint communiam prout, &c. Judg- 
ment was given keꝛ the Plaintiff , and Erre2 therco! bzenght in the Exchequer 
Chamber and this mattcr aſſigned, that it is a vain pꝛeſcription and none onght 
to pʒelcribe in the party, in whole r ght common is claimea in him, oꝛ his Ancc» 
ſtoꝛs, c. And to alleadge a Quz Euate in the party is idle and repugnant, and 
the Ucrvic finding it, is void in it ſelf; And ſo the Juvomcnt given thereupon 
was erronteus, but it was moved, that it was tut a miſp2iſion ot the Clerk, and 
the Delendant may not take advantage of his own inſufficiency in his plca, any 
maytd that it might be amended, acc oꝛding to the caſe of Sir nchony Cook in 
9 Hiz. Dyer, 260. 11 Hen. 7. 2. But Sir John Walter Chici B ren, Velvetton, 
my ſeit and others, conceived it could not be amended, becauſc it 's in matter of 
ſabftance in all the pzoceedings, and in the Uecroig, #c. but Hutton, end others 
doubted therzof: wherenpon the Defendant in the nit of Ecx. 2. fc2 his expedi- 
tion, and that he might pzoce@ed de novo moved by Pr. Taylor his Counſlcl, ty:t it 
Would be reverſed ; and ſo withcut farther excumcnt it weg reverſed. 


Player verſus Warn & Dewes, inthe Exchequer Chamber. 


Ction upon the Caſe, Sar Trover & Corterficn of t wa theuſand loms of coal. 

Upon Not Guilty pleades, the Defendants were found guilty ſevcraup, f. 
ſeveral Loads cf coals and wire fcund ſeverally Not Gui ty, toʒ the reſi2uz, and 
Judgment accozdingly and infirc cos, and one 1deo in miieticordia, againſt the 
Defendant,and one ideo in miiericordia againſt the Plaintiff, pro talioclamo- 
re: And thercup na Writ ot Error was brought in rhe Exch quer Chamber, 
and thc Erroz aſſigned; Betauſc the Judgment was againſt both the Deken⸗ 
dants,foz thc ſeveral damices ſeveraly: Fo? it was allcavned, that ſevcr.ill 
damages ought not to have been aſſeſſed; but th:rc being a joint Tro. er and Con- 
verſion laid to thcit charge, they ought to have been both found Guilty, and they 
ought not to have ben di vided in theUcrdia.and in the aſcfling of damages and it 
they micht be le vercd, yet the Plaintiff eacht to have but th: damaccs given a- 
gainſt one of them as it is in Sit John Heydons Caſe, Coke Rep. 11. 0. . & 44 
Edw. 3. 7. But all the Juſtices and Barons agried, That the Plaintiff ſhculd 
have ſeverai damages; t. being found ſev:raliy guilty, of ſeveral parcels con- 
verted he ſhall have Judgment accoꝛdingly and it is not like Sir ] ohn Heydons, 
Caſe,where there was but one joynt and ſole treſpaſs of Battery and ſofound, 
and there, although the damages were ſeverally aſſeſſed , yet the Plaintiff ouch. 
to take his Judgment toꝛ damages but of one: But where the Treſpaſs is \c ve 
Tul, and ſo tound, iz. thc one at the one time, and the other at another, althouchit 
be contrary to the ſappoſal of the W2it, yet being found by Werdic, it ſhall not 
abate the wit, and the Plaintiff ſhall recover accoꝛding to the Uerofc, as it is 
ſaid there in the ſame Caſe : So here this being ſev:rally found, and the conver- 
an by them ſeverally of ſeverall things, the damages are well aſſeſſed ſe verally 
and he ſhall have Judgment againſt them ſeverally toꝛ damages atceꝛding to the 
verdict; and it was ſaid that thcre were divers Pꝛeſidents in the Kings-Bench, 
and Common-Bench, to thit purpaſe, The ſetond Erroz aſſigned, was, That 
there ought to have been ſeveral Judgments de ideoin miſeticordia, againſt the 
Defenvants and being other wiſe it is erro2:But againſt that it was alſo re ſolved 
Chat there ſhall be one Judgment onely cf Milericordia, althongh the Defcn- 
dants be ſeverally found guilty, and ſo arc the Pꝛeũdents: Mhercupon the Judg· 
ment was affirm2d, Vid. 44 Ed. 3. 6. & 6. 9 Hen. 6. 2. 22. Aſſnes 76, 
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Sir John Bennet verſs Doctor Eaſedale. 


N Aſſize being bought by Sir J ohn Benner , fo2 the Oſfite of Chancelloʒ 
A wipok the Arch Bichep ef York, the Defendant endeaveurey ta obtain an 
Jajunaion out of the Star-thamber, to ſtap his the ſaid John Bennets Suit, he 
having lately by entente and Dec re there (fo2 Bzibcry, and other Piſaemea. 
noꝛs in his DXice of Judge of the Pzcrogative Court) been fincd twenty thou- 
ſand pounds and cenſured to be impriſoned, and made incapable of any Dfftce of 
Judicatare. By reaſon whereof, being diſables to hold that Office in qucſlien, 
t ze Defendant obt »fned it; and pꝛetending, this Aſſie was bavucht by ir J ohn 
Bennet that he mizht inj oy the laid Dffice contrary to the Deere ; he theres loꝛe 
vꝛayed ta ſtay his pꝛocteding: Mhcreupon r Joby Bennet having day given 
him to ſhewtauſe why an Injunction ſhould not be granted ſhewed then a var 
don lrom the late Ring after the ſatd entence, wherein was recited ali the Bzt- 
bi ry and cffences cont ined in the ſaid Deer, and all penalties and puniſh- 
ments by rraſon thercof and all viſabititics and incapacit ies, and all things con- 
ccrning the laid Sentence, except the ſaid Fine ot 200001, and tyercupan the 
Court cf Scar chamber equi ſted Dir ] ohn Walter, Chief Baron and Dir Francis 
Harvie (third Juſtice cf the Common-Pleas) to call unto them all the Juſtices 
2nd 15 irons of and to conſider of the ſaid Decr& and Pardon and to certific'th#ir 
Op ntons,wh:ther it were fit to permit the pzocecvinLs in the Aſſiſe, 02 not; and 
all the Juſtices and Barons being afſenbled at Ser jeants Inne, the @:ntence 
an q ron were read betoꝛe them and the Tale argued byCountei on both ſides; 
and it wes reſel ved by th: Juſtices and Barons , That this Pardon hath taken 
aw ay all force ot the Sentence in the Star- chamber, except for the Fine of 200c9,1, 
and all ĩnabĩ. i ies are dilcharged thereby, and that the Sentence never took from 
him the Office, but the execution therof nor gave any author ĩty to place others: But 
if the Arch · Biſhop, befote the Pardon, and after the Sentence, had appointed him 
to execute his office, and he durti not do it: then perad venture the ſaid Acchbiſhiop 
for his non attendance, in ight have ſeiſeg the ſaid Office, and have granted it to aro- 
her; but the Sentence, by it ſelf caane; take away the oſſice, N hich is a Free- Ad 
and che Pardon having taken away all the offences; they thetefore conceitet it 
con tenient to permit him to proceed with his Aſſiſe; and ĩſ doubt ful, it may be 
tound ſpecially, and lo receive a judicial heating. Br. 


w- 


Emorandum, aſter the death of Sir Herry Hobert, Knight and Baronet, Chief 

Juſtice o the Common- Bench, Sir Richard Hutten (ate as prime Judge all 
Hillary Term ſollowing, and in both the Terms of Paſche and Trinity; and until 
the latt day of Miche/mas Term, vix. 28, Novembris ſecundo Carols, when Sit Tho- 
ms Richardſon was made Chict-Jutlice of the laid Court, and all the Writs which 
iflued the ſaid Michaelmas Term, tom Qaindena Sanit; Martini unto the ond 
thereof, did bear Teſte as well under the name of the ſaid Richard Hutton, as of 
the faid 7 homas Richardſon, 
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Termino Hillarii, anno ſecundo Carol: 
Regis, in Communi Banco. 


Hearn verſer Allen, Trin. 22 Jac, & Hill, i Caroli, Rot. 1876. 


Jed ione Firmæ, of two Acres of P1edow in Kinghim of the demiſe at 
Anne Keen, upon the 26 pap of Marcn, anno 22 Jacobi Regis, foz ſeven 

years from the Parification be oꝛe the Cjietment. Apen Nor Guiiry 
pleaded, a ſpecialt U:rvict was found, That one Richard Keen was ſt» 

fed in t of a Peu ige and of two Acres of Land in Chipping-Norton, and of 

the ſifd two Acres of P:a20w in Kingham, and uſed and occup ed the ſatd twa 
Acres of Þ:avow being four miles diſtant from the ſaid houſe, together with his 
Las and Tznzments in Chipping-No:rton, and held tym all in Socage, and , 
being fo ſeiled u on the 20 day of Miy, anno 30 Elizib, Reyinz, by his Mill in 
witing, deviſes the lud houſe, cum omnibus & lingu is pertineatiis ad inde vel 
aliquo modo ſpeRintibus hem Keen, filio ſuo, & nætedibu: ſuis ia perpermum, 

Et pro deſe u hætedum pe dicti Thom Keen, to Anne Ken daughter of the ſaid 
Richard K;en, an i to her heirs for ever ; And tor defauit of the heirs of the ſaid 

Anne Keen, tunc prædictum Meſſuaęium cum pettinentiis, Johinnt Keen con- 
ſanguineo ſuo, & hæredibus ſuis, in perpꝛtuum. Aad th fatd Richard Keen by 

the ſaid Will deviſed omnes terras ſuas, & omnia boat ina mobilia & immobi- 

lia to Elizabeth his Wiſe during her viduity, and the Ia Richard Keen aftcrs 
warys dyed, thꝛ ſaid Thomas Keen being his DIn and Heir; and th it the I ic Eli- 
zaberh entred, and was ſeiſed, and that the ſaid Thom i Ken entr2> into the ſaid 

t wo acresof P2avsw, and diſſeiſed Blizabeth; And afterwards upon 12 Decemb. 

anno 37 Elizab, Regin. infeoffed thereof Edward Keen, with warranty againſt 

him and his Meirs, and thit Thomas Keen dyed without iſſue, and that the laid 
Anne, daughter tothe ſaid Richard Keen, wus his Siſter and Heir; and that ofters 
wards Edward Keen being fo ſeiſed, de viſed that Land to Anne his Mike fog her 

life, and dyed and that the ſaid Anne Keen entred, and let to the Plaintiff, who 
entred, and the Defend ent ejected him, Et ſi ſuper tram matetiam, &c. This 

Cue was argued at the Barre; Fir, whether by thiz veviſe of Rich ird Keen of 
the u ige cum pettinentiis, thaſs tua atres of Mu paſſed, being uſer with 

it; ans all the Curt conceided thͥ:p div uot paſſe, becauſe by the wos. cum per · 
tinentlie, Land paCethnot, but onelyſuch thiags which properly mw be pertain· 

Mg! Other wiſe it is if it hw been cum tetris pertinencibus, then thit which wag 

uled toif, would h we paſſed ; but dy the bares words, cum pertinent iis, without 

other circumſtances to dec lare his intent they u no ver paſſe, Vid. Plowd Hill, 

and Granges Cit, 23 Hen, 8. 6. CL ſetond Queſtion wu, amutting they 

paſſe, Whether it be an Eſtate t ail in Thomas, a the Remainder inn C 

der wham the Defendant pꝛetends to claim as it wwatfirmevysz3 K mple in 
Thomas and the Ram under vd; a it waz ar That if the Reminder hw 
been limited to a mer Stranger, the firſt eſtate hm dien a Fee; am the Remun 
der void as it is 19 Hen. 8. & 29 Hen. 8. Dyer 33. betauſe no intent appears to 
make an Eſtate t ul, but a Fee-fimple, dy the woꝛd s, and then the Remainder 
over is void: Wat here when it is limited to th: Bꝛother and his Heirs, and — 
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he dye without he ir, to his Siſter, who is his heir, to u hom he intended it ſheuld 

co, Thoſe we ꝛds e u what He irs he intended, viz. Meirs ct his kody: wherckeze 
ey his intent an Eſte te- tail ves to be treated. But in this point Ric bardion, 

Hutton, and Harvie conceived it to be a Fee, and not an Eſtate tail, end the Res 

mainder to be void; but Yelvercon and my ſelt held the contrary, and that ſuch 

tonſtrudton ſhould be made, as ſhould make it agree with the intention ck the 

party: but they ell acrecd; there was a collaterall warranty deſcended, which 

barred the Reme inder and not a warranty comment ing by vifſciſin as was objects 

ed, Vid, Coke 10. Rep. tol. 95. Seamors Cate. But beceuſe no title is here 
fcand at all cz the Defendant; but primer poſſeſſion; the matters in Law cannot 

tome in ifſu2; and thercfoze, quacunque via data. Judgment oueht to be given fox 

th: Plaintiff : And Judgment wes given actezdingly. 


Smith werſ/#s Aſh and his Wife. 


Ebt due by the Wife bcfo2e marriage, the husband wes returned out⸗lawed, 

nd the Mike waived, but bekoze the return of the Exigent, one Elwiſe an 
Atcc2ncyp2ocured fc2 the Wife e Superiedias, ſurmiſing th t the l. id Wife, hay 
appearcd ty him as her Attozney; And it was row moved by Henden, that this 
appeerance of the Wite ſhould be rect ived; And all the Court conceived) 
it upon the Exigent the Sheriff hid returned reddidit fe, o upon pluries capias 
hdd returned cepi corpu> fe2 the Wife, then her appearance ſhould be ent red. but 
net by Atteꝛmey as it is here, end the Pxigent ſhould iſſue onely ac inſt the Puſ- 
band Et idem dies ſhould be ctven to the wife, But when the Pusband upon 
the Exigent is returned out- la wet, then it hau be entred Ale ſans our to the 
wife ; fc2 the pꝛotels is determined, and if he will purc he ſe his pardon, he ſhall 
not h ve ery allowance thereupon in a Scire tacias. unli ſſe he appeared foz himſelf 
and his wife ; but if koꝛ the Busband the Sheriff ſhonld return Cepi corpus upon 
a Pluries capias, arida non eit inventa fo2 the wife; pet an Exigent ſhall iiur 
egainſt both, becauſe it is intendable the Busband might bing in his wite; but if 
upon the Exigent the S riſt returned reduidit ie koʒ the Husband e foz the Wife, 
th:t ſhe is waived, the Pusband wall go (ine die; But in this caſe becauſe the 
Exigent was returned eg inſt both, to be out lawed the Superteoias, ſappoſing the 
appearance of the wife, ts meerly idle and void, whereupon it was viſallowed, and 
the Exige nt t ppeinted to be filed egainft both, Vide 40 Ed. 3. fol. 34. 43 Edw. 3. 
tol. 18. 14 Ed. 3. 1. 3 Hen. 6. fol. 14. 34 Hen. 6.tol. 29, 14 Hen. 6. fol. 14, 
to Elizab. Dyer 271. 11 Hen. 4. 71. & 89. 9. 9 Edw. 4. fol. 23. 18 Edw. 4. 
1 6 - 3 a | 


Sir Henry Milcmay's Caſe, in the Exchequet Chamber. 


Ir Henry Mildmay as Adminiſtratoꝛ of Dir Thomas Mildmay, bzings Errour” 

Dot a Judgment. given againſt him in debt, upon an obligation, where plene 
aeminiſt it was pleaded ; A now whether it ſhall be alowed without hayl, 
upon the Statute of 3 Jacobi cap. 8. becauſe the weʒds of the Statute are gcne- 
ral, In every Action, was the queſtion, and betauſe the Plaintiff bzings Errour 
onely es Adniniſtratoꝛ, and the Judgment againſt him was not fo2 his pꝛ 
debt c2 caſe. It was reſol ved by an the Court, Chat hs is cut of the intonti 
of the Statute, although ehe be within the wozds, it being againſt reaſon hc 


Would be nut Mainpriie, and make that his pꝛoper debt, where he bꝛings only 


the Duit es Asminiſtratt:; whereupon tt was ruled acco2dvingly-; That the 
Ait ol Extes ſhould be received and a duperſedias awarded foz the cxecution, 
&fthout putting in bayl ; and ſo Wright thy Clerk cf the Ertoꝛs ſaid, was the 


sommon pꝛautit upon that Antute. 
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Caxoli Regis, in Communi Banco. 43 


T 


an Inkozmation by Engliſh bin, againft Sfr Charles: Howard, wherea 
the King was ſeiſed in fee of a Park called Putney- moor- clap, and King: Jathes 
by his Letters-patents under the great Beal, granted officium cuſtodis of the 
ſafd Park to Dir Charles Howard, habendum to him the ſaid Dffice cum omni- 
bus Vadiis, Feodis, Windtall-Trees, Profits and Commodities thereto belong- 
ipg in tam amplis modo & forma prout aliquis alius offciarius illud exercens 
habuit, tenuit, & occupavit, (eu gaviſus ſuit, & etiam pro 8 pra- 
dicta, granted nnto him an annual Fee of x we pounds pet #hnom, Hg our 
of all his Ma jeſties Mannors in that County habendum to him forlife = Afters 
wards the uing which now is by his Letteripatents under the great Seal! pubs 
liſhcd his pleaſure foz diſparking the ſafd , and grants all the Deer therein 


to Sir Richard Wetion Che fete of oe "_ with 227 ta 1 — and 
carry them awap, &c. firſt Queſtion Was, W * £- Xetters⸗ 
. whcrein be hath granted ide ſon 


p*itents the King may dillolde the Pe | 
Hffice, with an the Fees ; and if thoſs Letters patents be a diſſolving of the 
22 Thc econd Queltion was, admitting the Park be diſſolbey, or 
Dffice of the Keeper be determined, and it he map have any reme dy ten the 
5 caſual fees and p2ofits. Thirdly, ene the Park is diſſolved, and the Office 
© determined, whether the fee of 201, per a granted in tonfivetatten of exer« 
BY tiſing the laid Office, be alſo determined. It wan argued by the Attorney-Ge- : 
75 neral foz the Ning, and by Pr. Andrews Reaber of Linco s- Inne fo Sir Charles 
Howard ; and aftcrwarvs the Juſtices and Barons gabe their reſolutions, Fez 
the Firſt they all agreed, Chat the Park is well diſſol vey, and ſhall no mo2e be at- 
connted a Park, all the Deer being d; fc a Park confifteth of Vert any 
Veniſon, and Enclotuce ; and fﬀf it by determined in any of them, it is a total 
diſparking ; and notwithſtonvirig the cramt ot the-Office, the owner may well 
difpark it, accozving to the opinion of Wythers Cale, 6 Edw. 6. Dyer 71. Se- 
cond!y, they all held, That the Park being diſlol ved, the Office dependant there · 
unto is determined and the Grantee of the cuſtody thereof hath not any remedy; 
foz it being the will of the Owner of the Park to diſpark it, and to deſtrey the 
Deer, the cuſtody is then determined, foz he cannot be keeper where there be net- 
ther Deer nc2 Mod, but all deſtroytd. And althouch it be true that an Dfficer 
who hath the grant cf an Office foz life, oꝛ years, and is to have the p3ofit ot ta- 
ſuall Fes, as Steward, Bayliff, oz Parkerthip, (as it is in 31 Hen, 8. grants 
Brok. 134. & 34 Hen. S. grants 93. cannot be diſcharged of the Dffice, foz then 
he ſhould not have his caſual Fees ; that is to be underſt6od; that the Gzantox 
cannot appoint another, where tho Park ez Pannez alweyes continues, as 
18 Ed. fol, 9. reſolves: But when the Park it ſelf isvctermined and diſparked, 
the Office which is appendant thereunto, ſhall be alſo determined; but ſo long 
as the Park continues a Park, he map not diſcharee him of the Office, and make 
another Officer, Becaulo he hath that Office foz his life, and the p2ofits thereof 
conſiſts in caſualtics; but the Office of a Keeper is in reſpec of the kepivg 
of the Park, and his caſnal pzofits are in reſpect of His pains and 
attendance upon the game, and the keeping thereof ; end it is to be intended that 
at the beginning of that Office, they were onely granted in reſpec thereof, and in 
continnance cf time they are become appendant to the Office ; and when the 
Park fs deſtroyed, ſo as there nceds not ſuch attendants then ceſſante cauſa ceſſat 
effectus: As if one grants the Office of Steward with all pzefits of Courts; if 
the Pannoꝛ be deſtroyed, the Office, and with it, the caſual pzofits ate determt- 
ned alſo: Do here the Park anc liberty of the Park being determined, the Office 
f is determined in it eit. The third Quetiion, (admitting the cffice to be deter- 
4 mined) whether the ayngall Fer of 0 l. being cranted-in conſideration thereof, 
£ Muing out cf thi Kines P.nnozs in the County of Sorrey, be alſo determined, and 
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44 Term. Hilary, anno ſecundlo 


Sir John Walter Chief Baton held clearly jt wes. but all the ether Juffices 
and Barons diſſented from him in this point, becauſe it is grantcd by a diſlina 
clanſe, and not out of the Park; and although the Office be determined. pot 
becauſe.{t is not | the 20 02 det t of the G2zantee himſelf. but le the ac of the 
G2anfoz. onely, they. conce(ved the Gzants ſhould. cazoy thitannuity, Vid. 
5.Ed, fol.$, 7 Ed. 4.22, Plow, 457. Dit Thomas Wroth's Caſe, & 281. Dir. 
Henry Nevits Cafe. | 


Sir Gregory Fenner werſ#s Nicholſon and Pasfield, 
Hillar, 22 Jacobi Rot. 239. 


p 1242 a 

Cir Gregory Fenner byjings a are Impedit againff Nicholſon and Pasfield, 
—andthe B! op of London, as Dzdinary foz the Church of Che'mst«c. rd, and 
ſhews, That Dir Thomas Miidmay was ſeiſed and pzeſcritcd Pasfeld. and let 
the Paves to bthe Avvowlſon.ts t, to the Plaintiff ; And that 


lengep to him to Melent: The Bichep pleaded. nothing bat as Oꝛd tary, Pas- 
keid entitles himſelf unto it, bp pzeſentation, as to an Advou ſon in grefſr, and 
traverſeth the appendentp; | Boron Imp Plaintiff takethiKue: The De⸗ 


fenvant Nicholſon pleade ag Parſon Amparſone of the Pzeſentaticn ct the 
King ; anvconſeſling the title ot Dir Thomas Mildmay, and the Leaſe fi 2 pears 
of the Pannoz made to Sir Gregory Fenner, plcads ober, That the ſaw» Sir 
Thomas Mildmay pro quadam pecuniæ ſumma, bet wixt him and ont Job, Joſſe- 
lin, p2eſented the ſaid Pasfield, and pleaded the Statute of nn 31 Regid. Eliz. 
cap. G. which makes a Pzeſentation upon Simory , and the Jnffitution no 
Indaction thereupon to be void, and that the King ſhould have the title e Pzcs 
ſent, | Wo by reaſon obthis Preſentation, mide by Simony, it is beid and bee 
longed to the King to Pzcſent ; who pzeſcnted the Defendant Nic hollor, wks 
was Admitted, Auſtituted, and Anduged, and traverſeth, That the Church be⸗ 
cams void by the reſignation of Pasfie ld, pro ur, xc. And thereupon it wis des 
murred and ſhewn foz ganſe, That the Travers was inſufficient to tr-verſe 
matter not traverſable, and that this plea is double, It was argued ot thc Bar 
by Henden, Chat this traverſe is ill, becauſe thep3eſcntment is the ppiricipan, 
which being confefſed and avoſded,. cannot be traverſed: Foz th avoiding 
and traverſing make it Bouble, and that being ſpecfally ſhewn foz cauſe of De: 
murrer, and the other jopning in the Demurrer, Judgment ought to be (oz the 
Þlaintif, Allo the pleaving ol the ®imony, That pro quadam pecuniæ um- 
ma, It was agrœd, cc. And not ſhewing foz what ſumme, is uncertain any 
il. But all the Court concei ved, that the Plea was god; Foz the P'ca mak: th 
the traverſe but argumentative that he might not reſign; And being allcvged, 
that the Church is veid pec mortem del rergnatiovem, 07 othcrwiſe, it oucht to 
be confeſſed c2 traverſed; Fc2 that is the cauſe of his Pzcſentmcat, and the 
Adue oucht to have been taken Si vacayir per moitem. -vel deprivationem vel re- 
tignationem ; Iq; the Pꝛeſentation. Admiſſion and Inftitution are but condus 
cing to the reſignation, and the reſignation oꝛ avoidance is the chie;eft matter. 
Vide 23 Eliz, Regin. Dyer 376. Coke lib. Ent ran. fol. 499. Say's Cate, @uch 
idue, Si vacavic per mortem, and Hillary 1 5 Jacobi, Rot. 20g1, Paſchal's Cale, 
In Quare Impedit, Simony was allcoged and Pzeſentment by the King by rea: 
ſon thereof, ic. and tra verſeth the vacancy per mortem. Mich. ſecundo Carola 
Reg. Pzeſentment foz Simony was allevge> to be made and concluded with a 
traverſe of the vacancy per mortem. Do are the pzeſidents, That the iſſue may 
be cntr:d upon the avoidance, viz, Af it be pleaded per mortem, deprivationem, 
vel reugnationem, as the pincipal matter traverſable, acccading te the pri- 
detits in the book of Entries. 435, 490, 511. whereupon Judgment by conſent 
was reſolve? to be given oz the Plaintiff, againſt Pasfic d, h. relinquiſhing his 
Plca, and contelling the Acton, and upon the Demurrer Judgment thogly be 
given fez the Delendant and ſo it was, and releaſe of Crrozs cn both lives. 


Fotherbies 


the ch became void by the reſignation of Pas field, by reaſon 1.creof. it be-. 
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£03 4 a Fothetbies Cale, 

Rohibition dy Focherby Ad miniſtrataꝝ of Fotherby . foy ſuing in ti Eccles 
Patina Centt agnint bim as Aumintſtratoʒ, to make diſtributionofſome 
part of the yerſoaal effate, to the iter and heit of the inteltate, ſitting 
that by the Law of the *, Lhe Aziainiſtration bebnp committed td the in- 
tettates wilt, the Dzninarp hath no anth/xtby totntermendle with making vt; 
tir but ion at xhe gods of the lacctiare; tc the childzen e kind3ed It was 
ſtronely urged ty S:rjeant Henden and erjtant Finch; Chat ſuth Dzohibt- 
tion is net allo wanle: Fo when one dyes incettate, the aſual courſe” hit 
been, foz the Ozvinary, after all debts paid, to give ozvtr cod the viltributto 
= of one part ol the guns ta tit wile, der part to tde childʒen: und it he 
bl h:th not any:chilvzen, then to his bindend. Bat klatton ſaid; It is net rea- 
i ſonable, no} t with Law. That the Oꝛdinary ſhould adume ſuch a power, 
* Foz by the Statute cf 31 Ed. 3. cap. tr, the Dzdinary is tompellable to tom. 

| mit Nominiſtrati en. And the Aaminiſtratoz is onely chargeable, and the Oz- 
dinarp hath vo moze to mendle with it, and it wonld be miſchte vous if the D7« 
dtnary ſhoald il him to make diſtribution: Foz peradventure he map 
be chargeable with Antons of vebts unknown. alter gov accompt ; Allo the 
Adminidratoꝛ by th: Aomint:iratton of the goods committed anto — « 
adſolute intere in them. with which the Oꝛdinary hath not to meddie And 
altheugb, at the Civil aw, the Avminiſtratoz was actenntable, t 
to the Oꝛdinary, and micht be diſcharged'by him, and a Repeal h we 
been of the Kotters of Avmintiration at the Dzvinarios/plexſure , tt at this 
day, eſpecially after the Statute of 21 Hen. 8, The Adminiſtration being duly , 
committed by the Oꝛdinarp, cannot now be repealed, amd if there be 4 ſuit to 
ha be it rep:aled, a Prohibition lies, And divers Prohibicions in luch taſes hve 
been grantw; And as to the Caſe in Queition, he laid, de knew when he was 
at the Barre. and ſince he tame to the Bench th u divers Prohibit ions had ben 
granted, whe:e the A miniſtratoꝛʒ was ſuev to make viltribution ; As in Clerk's 
Cle and Michacim 20 Jacobi Regis Rot. 2196, Foz Jane Swyſt Adminiiras 
trix of Hugh Swytc. ſhe being bound in an obligation of 200 l. to the Oꝛdinary, 
to make true Azmiaicration.exhtbit a ttue In ventoꝛv, make a perfect accompt, 
and to diſtribute the Surpluſaze altet all debts and Legatics pifd, at the op- 
pointment of th; Dzdinary ; and being ſutd befoze Dodos Seaman, Commiſ- 
ſarp to the Bi:h. p of (;locelter, to make diliribution; moved foz a Prohibition, 
which was granted upn god adviſe, by award of the Court, So hereupon a 
p20hib{tion was liks granted in Trin. 14 Jacobi Regis. It was cc lol ved by 
Hobert, Warberton, Winch and Hutton in the Caſe of Tucker. that a pꝛohi- 
bition ſhoald be granted to the delegates in an appeal cf ſuch S:ntence from 
the Oꝛdinary, foꝛ adjudcing to make difiribution, and Mich, 20 Jac;Ror, 3196; 
& Hill, 9 Jac, Rot. 1608, tor Watts. 


| Sydtey verſus Doctor Mundfotd, in the Exchequer Chamber, 


Es ror in the Exchequer Chamber of a Jadgment in the Kings · Bench. Che 
Lrroz adigned was, fo2 that Dodo Mundtord bzoughf Treſpaſſe fo thee 
Loads ot Orts taken at Tewing, 20 Seprembris anno viceſſimo ſacobi Regis, 
the Delendant julltfies ; becauſe the place where gt. is partell of a Copy- 
ho:d in Tewing, and makes tttle it and ſuſtiſtes fot d mage feſam: The Plain- 
tiff che ws, that long betoꝛe the time when, Et prædi do tempore quo, &c. he 
was Parſon of Te ing, and that the plate where, is within his Recozy, and 
the tpthable places thcreof; And that the Defenvant being a C:p--holber 
there, the 20'Sepremb, anno 20 Jacob, Reg. let it ta one Hlalvke, to have it fram 
it peer to year, quamdiu ambabus partibus-plicerer ; And that Hawks entred, and 
2 plowed, ſowed, tak the crop, and ſet out — Oits-foz hts tythis, — — 


3; 


a — — — a — 

46 Termmo Hillarii, anno ſecundo 
Delendant de injut ia ſua propria, tuk the Dats prædi do tempore quo, 8c. The 
D:tcnoent maintatning his bare, traverſcth the Leaſe, and it was found foz 
the Plztntiff, and Judgment foz him; and now Czroz aſſiened, foz that he al- 
Jenged he waS Parſon cempore qua, ct. and at the time of the treſpaſſe u. 
ꝓoſed gag diu antea hut doth nat far, that at the time of the ſevbrance of the 
Ceznche was Perſon f= it ali not be intrnden without Gewwing it; but 
rather tnt de wa enen at the time at the Tri fn and net at the time of 
3he-ſaverance, and tten de ma ut a ſuſl ictent titis unto them: But all 
bs uſtices and Barons conceived it was well enough; and ſhall be iutenden 
yaY he cireumuances that be was JÞarfon at the time vf the Severance ; 
ft-2n leid, anten N empore quo ſuit Parton d adhyc eſt, c. aud t ſpecially 
beg bemvant habiugauritted that he was Parſon, and the ſaid Tythes due 
Aantochim, and waking trapcrſe to the Leaſe, wh'chAvas an idle travers, and 
therofgae: god canſe of Demutter, nd the Repitcation is giv; foz being 
plesded that diu;eprea:& tempore @m,8tc. hy was Parſon, dt is cettainię 
gnopeb intended, be was Parſon at the time cf the: Severanee, a well as at 
the time of the taking, wyrreupen Aunsment was affirmed, notwitytaiving 
the bak 5 Hen. &. fal 48. which was much inũ ſten upon. 
. | TIT 0 167 „ ; en.. 


7.2 + TheFarl of Lincoln's Cale, in the Ftar- Chamber. 


. — ö 177 ö 5 5 

F$ayorandum, That upon the 13th day of February, 2 156. in the 
gure; of Seag-Chamber, all the Juſtices of both Benches: being there 
-.." 4 ;86des Juſtice Doderidg) and alt the Barons of the Exctequer, and a 
very great Aſſembly of the Lords, wiz; The Lord Keeper, Lord Treaſurtr, Lord 
Pyeſident of the (onncely the Puke of Bucking ham, The. Ear! of Pembroke, Lord 
Steward, The Eau of Suffolk, Earl, of Carlile, Earl of Holland, the ard Chans 
teller of Scotland, the Lord Conmey Principal Secretary, the Lord Carltow, and di- 
vers others of the Privy Councel; K was moved, Whereas Sir. Hewry Finen 
Knięht, Bad exhibired his Bill in the Star- Chamber againſt the Earl of Lincoln, 
tot divers Riots and other Mildemeanors, and the Earl of Lincolw' had taken 4 
Commiſſion forth, to put in his Anſwer upon Oath in the Country, and he 
offered before them his Anſwer upon his honour, but would not put it in upon 
ach, becauſe he was a Peer of the Realm; which matter being now reported 
by the Commiſſioners, It was now moved by the Kings Solicitor, to have the 
reſolution of the Coutt: And it was held by all the Juſtices, who delivered 
their opinions ſeriaim, Thar the Lords in Caſes criminal (elpecially where the 
King is party) ought to put in their Anſwer upon oath; and in all Caſes where 
they are to be Witneſſes berwixt party and party, they ought to be ſworn 3 and 
the Lord Keeper (aid, Qgod in Judicis non creditur niſs juratis, and that he had 
cauſed preſidents to be ſeatched, and had found din ers ſince the firſt of Queen 
Elia, wherein Peers of the Realm being impleaded in Chancery, or Star- 


I 
4 


Chamber, or Court of Wards, have been alwayes ſworn: And he laid, When 


a Peer affirms any thing which is not true upon his honour, there is not any 
remedy ; but if he affirms that which is falſe upon his oath, there is remedy, by 
the Statute of 5. Eliæ. cap. 9. againſt perjury; Wherefore they all reſolved/ that 
the Earl of Lincoln ought to be (worn; and of the ſame opinion were all the 
Lords and Counſellors, which they delivered ſeriatim, nullo contradicents , he- 
cauſe it it Juramentum pur gationis, and not promi ſſions; and Princes are (worn 
to alla heir Leagues and Contederacies, which is called Juramentum Terfirmatio 
ni, pe it her is it any djminution to the ſaid Earls honour, to be ſworn about 
that, which he would not ſkould be put upon his honour. 


. Sutton's Cale. 


Gideon ane of the Biſhep of Cloceber. moved fey n P;ohibitton, to 
a Suit befoze the Commillioners Eccleſiaftical, foz that Articits were 
tberz axhihtted again& him, becauſe he being Divine, and having a * 


= . * 
28.288 


1 

2 
4 - 
yy 


— 1 8 15 
3 > 


4 8 = 
p 4,” — 7 ** * + 
6 


1 
\ 


( arol: Regis, in-Communt Banco. 47 
with cure of Souls, and never bzeught up in the Science of the Civill oz Can: 
non Laws, 92 having any intelligence in them, tok upon him the office of the 
Cyanceitopek the Biltop of Glocetter, whereas there were divers Cannons 
and Eccleſiaſtical Conſtitutions, and alfo direcicns from the late King James, 
and trom the King that now is, That none ſhould be admitted to have” thoſe 
offices of Chancellozſhip to a Bithop, unleſſe he were infiruced apd learned 
in the Cannon and Civil Lawes, becagſe divers Cauſes; triable in the laid 
Courts are of weight, and the Judges there ought to have knowlevge ek the 
Lawes otherwiſe they cannot adminiſtet right to the Kings Subjeas. Upon 
theſc Articles, Pr, Sutton being cxamitired; confeſſed that he was a Divine, 
and had a ſpiritual Living, and that the office of the Chancellczſhip of the 
Wiſh: p is grafitable fox lifs, and that ſuch a Biſhop of Cioc elter had to 
him the office foz his lite, which the Dean and Chapter had confirmed, 2 


by be bad a Fterhold therein and caught to enjop it during hs lite; that 
not withſtanding this anſwer they intende dto oted e gain bim £ 
he pzayed to have a P2ohibition, but the C. urt deny: dit; fc2 if he be a perſon 
unskilful in thoſe Laws and by Law eu h: not to enjoy it, ttey may peradben- 
ture cramine that; foz although a Lap-perſ:cn, by his admit n and inſtitu⸗ 
tien to © B:nefice hath a Fræhold yet he may be ſacd in the ſpiritual Court, 
and d pꝛtved fo2 that canſe ; but if he hath wong, he may peradventure by Aſs 
file iry it; therefozea P3ohibition was denyed, - | | 


Emorandam, That in this Term Sir Nicholas Hide of the Middle-Temple 
was made the Kings Ser jeant, and by pecia Commiſſion directed to Sir 
James Ley Lord Treaiucer ot England, (becauic the Lord Keeper was ſick) being 
made by Writ Chief I ultice of the Kings · Fench, he was there ſworn in the place 
of Sir Randolph Crews who was the laſt Term diſcharged of his place. 
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— E firſt day of this Term, two new Serjeants were made, viz. Sir N 
L | iert Berkley of che Middle-Temple, and Rowley Ward ot the lame 


| Houſe ; they had their Writs in the Vacation, returnable qu aden 
Paſche, and appeared in Chancery the firſt day of this Term, and upon 

the Thurſday ſevennight following, all the Jultices and Barons being aſſembled 
at Ser je anti- Inne in Fleet-Sreet, The now Serjeancs came in their party-coloured 


: Robes, with the Marſhal and Warden of the Fleet beſore them, and ſo preſented 


themſelves before the Juſtices : and became it was againſt coutſe (torthey oughr 


to have come in their Robes of brownblue, alias black-coloured) they were (enc 


back again; alſo they came intothe aid Hall, each of them having tus Servant, 
bearing his Scarlet Hood, his Quoyt, and Cap before him; but char alſo being 
againſt courſe, (for every Servenc ought immediately ro follow, and not precece 
his Serjeant) they were directed to go back again, and return in their Gowns of 


" browh-blue, and then (without avy ſpeech mage unto them by the chief · Juſtice, 


as the uſual manneris) they recited: their Counts, and had their Writs read; 
they directed their ſpeech roche Chict: Juſtice of che Commom Bench, and then 
went and kneeled down before the two Chief Juſtices, who putting on their 
Qunoyts and Scarlet Hoods, they then returned to their Chambers, and from 
thence went in their party-coloured Robes unto Weſtminſter, and were each of 
them preſented at the Common-Bench by two ancient Serjeants,and gave Rings 
with this Inſcription, Lege Deus & Rex, and they made their Feaſts at Serjeants- 
Inne in Fleetſtreet, at which the Lord Treaſurer, the Earl of Mancheſter, Preſident 
of the Councel, and all the Juſtices, Barons, Serjeants, the Kings Councel, and 
Prothonotaries were preſent, and none others; and the laid Sir Robert Berkley 
Term worn che Kings Sr jeant᷑ at LI © 


The Lord Morley and the Biſhop of Chickeſter's Caſe in the 
Star-Chamber, 


N this Term all the Juſtices were alſembled at Ser jeants - Inne, upon a Caſe 
eferred ont of the Star-Chamber, betwirt the Lozd Morley and the Bichop 


"of Chicheber ; which was, The 1000 Morley and Dir Richard Molineux irhts 


bited a bill in the Star-Chamber, in Michaelm. Term, anno 19 Jacobi Regis, 
againſt the Biſhop of Chicheiier, and James Hutchinſon, which was ſcandas 


lous and a Libel againſt the Biſhop : In anno 21 Jacobi came the generall 


Pardon, wherein all offences (not Treaſon) were pardoned ; att rw rds in 
anno 22 Jacobi thcre was a motion in the ſaid Court foz the Biſhop, that the 
bill againſt him est andalous might be taken off the file; wherenpon it 
Tf was o2dered nglp, unleſſe cauſe were Thewn betoze ſach a dar: when 
no cauſe being ſhewn, it was ozdered to be taken of the fle and the Pl intiff 
to be fined 1 00 l. to the King. and 1001. damages were given to the B chop. 
And now the Plaintiff pꝛayed to habe bonefit of the Pardon, and to be Biſ- 
charged of coſts to the Party, and thereup.n cited the Cale betwirt Beverly 
and Poyer in primo Jacobi Reg. where, upon ſuch bill, fine being cfven to the 
King againſt the one Defendant, and the other dilmiſſed and fine againſt the 
Plaintif, and damages of 500 marks aſſeſſed to the Defendant againſt the 
Plaintiff, beconſe the Bill was ſcandalcus, and a Litel as againſt * - 
our 
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though the Bill was befoze the general Pardon, and the Sentence after, yet it 
was reſolved by advice of all the Juſtices, That the Pardon ſhall relate and 
diſcharge the Plaintiffs offence, and that the Sentcnce againſt him fo the fine 
And coſts was taken away, becauſe it was not a Bill depending, quoad the 
ſajv Defendant againſt the Plaintiff, but quoad the other Detendant, the Sen- 
tence was good being foꝛ an offence, whereof the Bitl is depending, which is 
excepted within the Parden ; therctoze. the fine was well aſſeſſed as to him, 
but quoad the fine againſt the Plaintiff, the Pardon takes hold and remitteth 
it: So here it was reſolved, That the fine and cofts are diſcharged by reaſon ot 
the Pardon, and that thite is not any difference betwirt this and Beverly's 
Cue, although that day was here given to ſhew cauſe, tod he hath not any 
means to plead the Parden ; wherefoze they all reſolved, that this generall 


Pardon intervening bet wirt the Bill and the Hentence foz the Fine any 
Caſts, the Plaintiff cught to be diſcharged of the ſaid Fine and Coſts, by rea- 


ſon thtreet, 
Langham verſus le Feme de John Bewett. 


Pon an Habeas Corpus to London, to remove the body cum cauſa of the 
LA Wife cf Bewett, it was returned, That an Acton of debt was brought 
againſt her, and her Husband in London, ag a feme ſole Merchant foy Wares 
bought by the ſaid Wife, wherein the Yusband is onely named foz conformity, 
and by the cuſtome, the Execution ſhould he onelp againſt her: Upon this 


returned betoꝛe the Lozp Richard: on, he tak bapl de bene efie, becaule it was 


affirmed, That the Feme merchandized onely fey her Pagband in buying 


Mines (her Husband being a Uintner ) in which Caſe, it ſemeth, ſhe is cut of 


the Cuſtome, and ſs ought not to be charges; and it was moved to have the 
direaton of the Ccurt, what ſhould be done, fo2 the Fee continued inÞ2ifon ; 
and the Cuſtome of London was read, That a Feme ſole Merchant is where the 
Feme trabcs tp her ſelf in one Trads, with which her Husband doth not meddle, 
and buys and tells in that Trade; there the F-wec ſhall be ſued and the Pugband 
named onely fo conte mity; am it Judgment be given againſt him Execution 
ſhall be onely againſt the Fee, and Ric hard on and Yelrercon tonceived, That 
ſhe ſhonld be diſcharged , foꝛ when it appears by cxamination, That the auler 
the Trane which her Husband uſed,ſhe in Law is but Þervant to het Pugband, 
and the Wares coming to his uſe, he by Jutendment is to be fued and this 
Caſe is ont of the Cuſtome ; foz tt ſeemeth this Cuſtome intenveth only whers 
the Fee uſt th one Trade, and the Pugband another, and voth not mcdvle with 
bis Wifes Trade, noꝛ the Wife with the Bugbands; but when ſhe deals in her 
Þagbands Trade, and in none other, tt wal be accompted her Pusbands 
Trade, and then the Busband ought to be ſued, aus not the Uife's But 
Hutton, Harry, aud my Self were of another opinion; toꝛ as mach as the zit 


bad returned, That ſhe was ſacd in London as a Feme ſele MHerchant. accoming 


to the Cuſtome cf London, and thcretoze this is ſuch an Agton and Cauſe, 
where with this Court onght not to meddle, no2 take conulance, no2 tan ofve 
the party reli , although he hath god cauſe of uit; fes in London they are 
Jadges of their own Cuſtoms, and by intend ment will pzoced fn their Courts 
there acco2ding to their Cuſtames and not other wile: and therefoze we onght 
not to take away their pziviledges, noz remove the Action out of that Court, 

where we cannot give remedy in this. And it is a foꝛain ſurmiſe ; Foz it ap⸗ 

pears not in the return, the Feme uſed the ſame Trade her Hausband uſed; alſo 
they conc et ved, Although ſhs uſed the ſame Trade that her Pasband at any 
time uſed. as in this Calc is pzetended yet becauſe at that time of the contrae, 
Las was aMirmcd) the Hus band div not meddle with the Trade, but ſhe onely 
uſed it; and the Pusband was then in the Kings Sr vice, beyond Seas, as x 
Souldier : and alth:ugh he now returned tare and nedy, pet did he not meddle 

with the Trade (as was affirmed by oath;) and theſe contracts were made in 

bis abſence (ag was likewiſe teſtified by oath,) It is noreaſon to accept bayl, 
where an Action cannot be grounded upon that contrad in this Court, _ 
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to remand the 'cauſe, accozding to the Boks of 1 Edw. 4.6. 35 Hen, 6.28, 
9 Ed; 4.3 5. 21 Hen. 7. 18. But afterwarvs it was agred and compounded, and 
nothing done, Vide Mich. 29 Hen,6, Rot. 344. betwirt Geppings and Har- 
ding. This Cale pleaded,and iſſue taken, Whether ſhe were a Feme ſole Mar- 
chant in Treſpaſſe fo2 gods taken by velivery of the Feme, and found foz the 
PlaintiF, That he was not a Feme ſo/e Marc ham: do that cverp Feme which 
tradeth in London, is not a ſole Marchant, + 


March verſus Culpepper and Anne his Wife; Hillar. 2 Caroli. Rot. 


A Sſumpfit; Mhereas one Hugh Goddard was indebted to the Plaintiff in 
Aoi, and ſeven pounds, fo wares ſold unto him by the Plaintiff, 
and dyed inteſtate; The ſaid 107 I. being due, and not paid, and adminifircs 
tion committed to the Wife of the Defendant, foz which 107 l. the Plaintiff 
intended to ſas the ſafd Wife as Adminiſtratoꝛ, but the Pagbend. of the ſaid 
Anne, dum ſola ſuit, deſiring to know the true debt which the ſaid Hugh her 
fozmer Pusband, at the time of his death owed unte the Plaintiff the 30h day 
of July anno primo Caroli Regis, required the Plaintiff, Quod quidem Willi- 
helmus Whiteman, Egidius Diggs & Hugo Owen iupetviderent compotum, bes 
twirt the Plaintiff and the Inteftate of and concerning the ſaid wares ſold, ec. 
ut ſuam certitudinem cogno!cerer, whereto the Plaintif aſſented, ans then thep 
finding ſuper viſum compori, That the ſaid Hugh, the Inteſtate, at the time of 
his death, was indebted to the Plaintiff in the ſaid ſumme of 107 1, gave notics 
thereof to the Defendant Anne the ſame day, ac. and the ſaid Anne knowing 
that the Inteſtate at the time of his death was indebted to the Plaintiff in the 
ſatd ſumme; the ſaid Anne, dum ſola ſuit, in conflyeration of the pzemiſes, ad 
tunc & ibidem, ſcilicet, the ſaid thittieth day of July anno primo Caroli Regis, 
p2omiled the Plaintiff to pay unto him the ſaid 107 1, in this manner (viz) part 
thereof befo2e the end of Micbaelmas Term then next enſuing, and the reũdue 
within reaſonable time after, and alledges in facto, That the ſaid Michaelmas 
Term began at Reading, and ended ſuch a day, and that neither the ſaid Anne, 
dum ſola fuir, no the Hulband and Wife, during the Co: erruce, had paid the 
ſaid 107 l. oz any part thereof, wherenpon the Defendant pleaded to iſſue, and 
it was found fo2 the Plaintiff, and alledged in arreſt of Judgment, That here 
is not any ſafficient' conſideration he wn to ground the Aa ion; fox there is 
not any matter of pzofit oz advantage to the Defendant, noz any matter of 
charge 63 trouble to the Plaintiff, and without one of them there fs not any 
confideration to charge the Defendant, and to make him liable to pay it out cf 
his own proper gods, there is not any p2omtſe tpes him, without valuable con- 
ſiveration : But the Lozd Richardion, Hutton, Harvy, and Yelverron cor. ctts 
ved, he did a thing at their requef which he ner ded not, viz. wel his accompts 
to her tate Friends, appointed by the Defendant, which is a treubleunto him, 
and moze than he needed have done, And ft ſcemeth the conſideration fs ſafffs 
tient, and the bzeach of pꝛomiſe made therenpon, juſt cauſe of Sutt, eſpecially 
ſhe pzomiling to pay at two dayes, which implyes, that in the Interim the 
Plaintif ould fo2bear his Butt, which being found by Wervic, is a god cons 
fidcration 2 And thereupon the Plaintiff had Judgment. 


A Frer the end of this Term, two other new Serjeants were made, viz, Ayliff of 

Lincolns-Inne, and Robert Calice of Grey- Inne; their Wrirs wers returnable, 
tres ſeptimanas Paſche, and they appeared in Chancery quarto die poſt the lame 
return, and kept their Feaſts ar Serjeants- Inne in Fleetſtreet, and obſerved the 
ſame form in their preſentation as was before and gave Rings quermm Inſcripti⸗ 
fuit, Regis Oracula Leger, 
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| The Souldiers Cale, — 


Emorandum, this Cle bp bis ꝙ ijeũtes Commmnd wis opounced to all 
> the: Judges, to bey Hem reſotves; Whereas one hay retetved Pzefſcs 
money toſerv2 the King in his (Wars, was enrolled, taken pay, and delivered 
among{ the other Soulajzrs to a Condudoa, to be b eit te the Meade, any 
dio ate wurd tolthdꝛ aw hinifetf, and runaway without licence ; whether this 
departure be fetonp, c. Upon tonterente and debut herkot, it was conceived 
by Hutton, Yelvecron, and my felt, That it was not felony, eithet by the Sta- 
tutcs cf 7 Hen. 7, cap. I. o by 3 Hen. 8. cap. 1, which are the ſole material 
Statutes to this point, as it is reſolved Coke 6, Rep. in the Caſe of Souldiers, 
That thoſ: Statafes mention onely depirttite from their Captain, who is a 
ſpect named p:rſon, ans of ſy2cjal note end place, and the Woulvier who ve» 
parts, daght to be doilvsted anto him as His Captati, ann de ought te he Ca- 
tain in Mat: hv x Condat; is fuath p:tfon ofnetp; who is hired to tnive 
them in thd way, 02 pait of the way to theft Captain, and ſuch Cendudoꝛs ite 
neu Stats fo) in ancient time Weülpters were tuken and pzea7d by the 
Ciptains chende tves therefo2e this ttot being a depatture from dis Captain, 
is not ke - Bat it was retolved bytnide ans Richardlon Chitf-Juſttces, 
Walter CHD on Dodäridge, Hatte; fohes, and Whiclock Jufticcs, and 


* 
* 
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tain within the Jntentfoa und man og fie erat e 7 Hen. 7. & 3 11 
which Statutes although they be penal, vrt ko k Hervite, 


and god of the Ring ans Rtalm md very wen ate W 
deln of the Mete! a Captain is but a Conduſtoz a Leaver x Chiettai, 
and la is a C ,j]½ ke de is one to tommiand and lens them the wiy they 
be to go; and the Statato of 7 Hen. 7. both not ſpeak ot Ciptains, buf of Lieu⸗ 
tenatſts; which in common xcceptation ia ſomewhat moʒe than a Ciptain ; and 
yet no doubt bat a Captaitt is within the latd Statute, and by the tame reaſon, 
a Convuctez, who is ſomewhat leffe than a Captain, may be a C':ptain, within 
the Statate of 3 Hen. 8, which fpcaks of Cp: ains, and petty Captains and 4 
Condacto? fs a petit Ciptain, Conductor, dicitur 3 conducendo, which is to 
hire 03 pee 03 to guide direc, o2 go along together in the wap; and Con- 
ductotes Milicum, ate Pzefſers of Satildfers, therefoze a Comductoz {3 a Caps 
tain, within thefe Statutes. and a departure from him without litence, is fe- 
lony, Mother point wis moved Pow ther is felony,and befoze whom it Mould 
di tryen, becaaſe if is a new Law, whichmikes a newfelony . any it appointa, 
that it 6a{ſht to be tryed bẽtoze the Anffices of e at their Sefſſous : whets« 
upon a deut atofe, Whither Juſtices ot Ariſe, and Jufffces of Oyer and Ter- 
— their Commiſfion try it o not: and herein was not arty retolu⸗ 
tion efven, bat the greater opinion was, That the of Oyer und Tecmis- 
het may try it by their Gonrmiſtion, 
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Wilcocks veſat Bradell. 


tt Jane Bradl the Wife of John Bradel 
| uy Hall in Qxtord, and Chriſt ian the Daughter of 
ide faib Joby Bradel), te f their Suits in the UiceeChonceVoz's 
* Ccurt of Oxtord; Foz that whercas Jane Biadell had tere acain 
dim in the ot Tp reins dr Court of 2xtore, fo calling her Baue, and old 

| the Action o Injury) and Chiitian, foz theſe woda, 
Scurvy Whore and Jade, and that h did ftrike her: Fozcſtaping of thele Mu ta, 
Sentence being given againſt him in,both,wi.cocks pages to babe ſeveral Þ2 64 
Hibitions':, And now the Agent foz the Univerſity-moved foz a conſultation; 
and wewer the Chartcxs of the Uniberſity anno 14 Regis Rich, a. & anno 
14Reg, tien 8. whereby is granted unto theur, That-they may tuquive of an 
Aceſpaſes, Injories. and of all Pleag.and Quarrels : and of all: other Crimes 
and matters (cxcept Pleas of Frankteyement) where a Scholar /92otheir Sers 
vants 02 Pit s ſunt una paſtium, & cognitionem & catrectionem inde ha- 
bend. ſecundum eorum Statutr, vel conluetudides, vel ſecundum legem Reęnĩ 
noliri Angliz ad voluntatem Cancellarii; Ita quod Juſtitiarii de Banco Regis 
fie de Communi Banco, vel Juſliciarii de Aſſiſis non ſe. intromittunt. «Ec fi 
idea Jufticiarii inquirere, ſeu aliqualiter cognoſcere, ſeu intromittere per- 
firinxerint ;. tunc ſuper certificationem , notifhicationem , ſeu ſigniſicationem 
Cancellatii Univerfraris, ſeu ejus Commmiſlarii Inquilizonem, ſeu cognitionem 
kujulmodi ſuperſedeant, nec partes ad reſpondendum coram eis ponant, ſed pars 
illa.coram Cancellatio, ity Commiſſario ſuo ſolummodo caſtiyatyr & puniarur 
in forma ptadicta; And that theſe Tharters were confirmed"by Art gf Paritas 
ment anno 13 Reginz Elizab. (and ſo were retited verbatim in the An) And 
kecauſe Wilcocks w1sa Scholar, and ter of Arts of the laia Uniderfity, it 
was pꝛaped that the cauſc might be rem*nved : and it was mach debated ut the 
5:rreanv Bench foz-that the Parties Plaintiffs were women; which were 
not any p.:rſonsp3iviledged there, and the Defen2ant who is the @:holaz, voth 
not deſire that p2iviledge, but would oppoſe it, and pzaxeth theſe Þ;ohibitions ; 
but the Court ac rs. foz as machas the Charters are, That the Wniverlity 
ſhall have conuſance cfthoſe Pleas, where una pars eſt Scholaris: and fo the 
Plaintiffs being thereby inkezted to ſuc there, therefoze the Cauſe Would be 
reminded, 


& man ee a p 
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Jerom's Caſe, 


Emorandum this Term, becanſec one Jerome an Attozney hw pzolecutcd 
tha ſcvcral Acions cf debt, every of them being above the ſumme of 
tourry pounds, and ſo finable to the King; and pzocurev Judements to be en⸗ 
tred upon them no oꝛiginal Wiz its being ſued fezth, he himſelf having received 
the charges foz ſuing the Originals, as well foz the Fine to the King, as foz the 
ſaid Wits, (as he himſelf confeſſcd upon his exam nat on:) And becauſe it 
was done voluntarily, in veceipt of the King foz his Fines, and againſt his 
D1thas Atto2ny, That he ſhould not pꝛadiſe any deteit. it was ordered, That 
be ſheuld be pat cut of the Roll of Atteznpes, and be caſt over the — — 
t 
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committed to the Fleet, but no Fine was fmpoſcd upon him, quia pauper, vide 
20 Hen, 6. fol. 37. where is the. like Judgment; and it was kozthwith pat in 
execution accozdinoly, and a Pzefident was ſhewn, which was cntred in the 
Nol anno 30 Elizab, That one Osbaſton an Attoꝛny ez falſifying andfozging 
a Wit of Capias, was oꝛdeted to be put ont of the Roll, and calt over the Bar, 
and fing five pounds and ſwoꝛn ne ver to pꝛactiſc after as Attozny, and to be 
bꝛought to the Kings:Bench Bar, end Exchequer thit knowledge might be ta. 
ken of him, That he was not to p2zaitiſe any longer as fAftorny in thoſe Courts. 


Turner ver/#s Palmer. 


CN Uare iq pedit ad preſentandumad Eccleſiam de Matton, aud befozeappi- 

rance of the Delendant, it was moved, That the Wzit might be amendev; 
Foz his Title of pzcſentation is to the Uicaridge of the ſaid Church, and not 
to the Parſonage ; and becaule it was in a TUzit oziginal and in point of ſab- 
Kance, the Court much doubted, whether it ſhould be amended : fo it ts clear, 
the W2it was miſtaken, fo2 the woꝛds, ad preſentandum ad Eecleſiam alwayes 
intend right of Advowſon of the Parſonage, but when the title is to the Uica- 
ridge onely there is a ſpectal Wit ad preſentandum ad Vicatiam. Flez herbert. 
Nat. Brev. fol. 32. & 15 Eliz. Dy. 323. And although Gay the Attorny gabe a 
note to the Eurſito2 of the Chancery to dzawa Mzit ad preſentandum ad Vi- 
cariam Ecclehz de Matton, and this mii tũ en was made by his Cleths vt- 
red ion to the Curſitoꝛ, pet becauſe it is a petemptoʒy Actton in a Quare'impe- 
dit, the fix Paneths being paſſed; the party being a Purt haſoꝭ of the Advowfon, 
and that miſp2iſion happened by the fault ot᷑ the Clerk; who did not purſue his 
directon, it was o2vered that it ſhould be amended, and the Curſitoz being e- 
ſent in Court, was appointed to amend it; 


Whiteacres verſus Hamkinſon, Hill, 2 Caroli Rot. 


Ebr upon an obligation with condition to pay 1001, The Detendant 
Danes That one John Woodcock was bound with him j cyntly and ſeve- 
rally in the ſaid Bond, and that the Plaintiff recovered againſt him, and had him 
in execution upon a Ca pias ad ſatisfaciendum, and that ſuch a Sheriff libere ad 
voluntarie petmitted him to go at large, Et hoc, &c. Jt was heteupon demur⸗ 
red, and being moved without argument, adjudged foz the Plaintiff , foz an 
Execution againft one is no Barre, but that he may ſue the other: Foz execution 
without ſatisfaction is not any Barre; and although he eſcaped by the voluntary 
permiſſion of the Sheriff, as is pleaded, ſo as the Plaintiff is entitled to an Action 
againſt the Sheriff, yet that wall not depzive him of his remedy againſt the other 
Dbligoz ; but if he had pleaded, that the Sherif.ſaffeved him to go at large by the 
licence 0 command of the Plaintiff, it hav been a diſcharge, and might have ben 
pleadedin Barre, Vid. Coke lib, fol. 87. 33 Blizab. betwixt Lynacre and Rodes, 


Thorowgood and Jaques v#rſs Collins. 


OT Reſpaſs, Upon Demurrer the Caſe was, That one Dobſon deviſed the 

Land in queſtion ts the two Plaintiffs, and to four other perſons habend. to 
them, their Heirs and Aſſigns in perpetuum, & quod eorum omnes haberent 
æqua lem & conlimilem partem, Anglice, part and part. like, and every of them 
to habe as much as the other; and wheress this were a Joynt-Tenancy oz Te- 
nancy in common, was the queſtion; toꝛ the Defenvant claimed by deviſe under 
one of the Deviſes, and without argument tt was adjudged, That by reaſon of 
theſe wozds, part and parr-like, and being deviſed to them their Meirs and Aſ⸗ 
ſions, and being in a Will it was a Tenancy in common, and not a Joyntenan- 
cy, and that the Defendant had god Title; wherefozc it ws adjudged foz the 
Defendant, 
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Eve verſ#s Wright, Hillary, 1 Car. Rot. 732, 
Reps: The Defendant made conuſance as Bayliff to the Lozd Peters, 
becauſe the Lozd Peters was ſeiled in fee of the Pannoz of Writtle, and he 
and all thoſe whoſe Eſtate, ec, have had within the latd Pnoz a Leete cf all the 
Reſtants in Writtle, ſemel in anno. viz, upon the Monday next after the Feaſt 
of Pentetoſt te nendum, and all Amercements in that Leet, toꝛ not coming, and 
that the Plaintiff was amerted and foz the ſaiv Amercement- the difireſs was 
taken, and iſſue being joyned upon this p2eſcription, the Jury at the Bar found 
this ſpecial Uervic, That the Lozd Peters, and all they whoſc Eſtates ac. have 
had a Leh, ac, verbatim vr ſupra; But further they find, That the Warden and 
Scholargof New-Colledge in Oxtord are ſeiſed in fe of the Panoz of the Reco» 
ry of Wraccle, called Romans-fee in Writrle ; and that thy and all thoſe whoſe, 
tt. had a view of Frank: pledg of all the Inhabitants and Refiants within 
the laid Pannoz called Romans-fee, ſemel in anno, in Feſſo commemorationis 
Pauli te nendum, ſecundùm ant iquam conſuetudinem ibidem, as to their Panoz 
of Romans belonging; And that the Plaintiff wes a Reſiant within the ſaiw 
Pang? ; and if ſuper totam mate iam & c. Dv the point intended was, Betaule 
the Plaintiff was a Reſiant withinthe Let cf tbe Coliedge, thether he may 
be ſaid a Reſiant within another Let and ſo charoeable to two Lets e and 
whether one may have a grand Lat st all the Inhabitants within a Ain, and 
another map have an inferiour Let of ſome of the Jnhebitants within the ſame 
Uill, ſo as they ſhall be ſubie a tot wo Lets was the Queſtion » But all the 
Court, upon the opening of that Uevdic;Held.' Chat fozaſmuch as the Uerdict 
hath found the Iſſue verbatim, to be pzeciſely fo2 the avowent. as he pleaded. 
The finding of the other matter after; is not matertall, but idle, and Judgment 
to be given fo2 the Avowant, So the matter in Law was never debated by the 
Juffices, Vid.1 3 Ed. 3. Leet 7. 21 Ed.3.3. 18 Hen. 6. 1 2. book of Entries 506, 
Mich, 18 Jacobi in the Kinęs- Bench, bi twixt Cook and Stubbs. 


Chapman verſus Chapman, in the Exchequer Chamber. 
Trin. 2 Car. Rot. 483. 


Rror in the Exchequer Chamber of a Judgment in Debt in the Kings · Bench, 

upon an Dbitgation of 2 00 l. conditioned, That if the Dblico2 ſheuld at 
all times well and truly pay, perfoꝛm and keep all and ſingular the Rents, Co- 
venants,G:ants, Articles, Payments and Ac reements, which on his part are 
and cught to be p:rto2med, compiled in ſuch an Indenture of Leiſe, c. That 
then, ac. the Defendant pleaded generally perfoꝛ mance of all Covenents ic. The 
Plaintiff reges, and ſhews a bꝛeach fo not payment of the rent at tuch a time, 
but doth not ſhew any demand ok that rent, and thereupan the Defcndant ve« 
murred, and it was adjudged foz the Plaintiff : and now the Detendant af« 
ſigneth fo2 Errour; That foz3 as muchas the condition of the Bond is general, 
fo2 the perfo2mance of all the Covenants, and not particularized fo2 the pap⸗ 
ment of the Rent, the Rent is not papable without demand, and therefoze the 
bzeach was not well aſſigned; and fo2 that the Book ot 14 Ed. 4. 4. & 22 Hen. 
6. 52. werecited, but all the Juſlices and Barons held, That the Judgment 
is well given; fc2 he pleading perfo2zmance of the Payments, Covenants, and 
Agreements it ſhall be intended he had really perfozmed them, and ſo had 
paid all the Rents ; and when the Plaintiff replyes, That he hath not poid ſuch 
a Rent, he needs not alledge a demand, foz the Defendant mey not ſay it was 


not demanded, foz then it Mould be a departure from his Plea ; whercfc2e they 


held the Replication was god, and yet the Obligation being cencral foꝛ perfoꝛ- 
mance of Cove nants, doth not alter the nature of the Rent, but that it caght 
to be demanded; and upen this reeſon a Caſe was (ited, which was Paich. 
40 Eliz, Rot. 106, bet wixt Specor and Sheers in the Common Bench; and the 
Judgment was affirmed. 5 
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Rolt verſas Sharp, in the Exchequer Chamber. 


Rror in the Exchequer Chamber, of a Judgment given in an Aſſumpſit in 
the Kings Bench, where the Plaintiff declared, That he at the requeſt of 
A. S. made a Gown and Pettycoat foz the ſatd A. S. which lay by him, becauſe 
they were not paid foz; That the Defendant in conſideration the Plaintiff 
would deliver to the ſaid A. S. the ſaid Gown and Petticoat aſſumed and pꝛo- 
milzd to the Plaintiſf. That he would pay as much as the Gawn and Petticoat 
were rcaſonabip woz th, alledging in facto, That he upon that pꝛemiſe deltvered 
the ſaid Gown and Petticoat to the ſaid A. S. and that then it was reaſonably 
woꝛth fifteen p:unds, and that he had requeſted the Defendant to pay it, and he 
had not paid it; the Dekendant plcads non aſſumpſit, and found againſt him, 
and Judgment fo2 the Plaintiff : And now Crroz aſſigned, That the Declata- 
tion is inlufficicnt, becauſe ii ts allevged he pꝛomiſed to pey, and he doth not 
ſhew to whom he ſhould pay it, ſo it is incertainty anto whom the payment 
ſhould be made. Secondly, there is not any confideration foz the Defendant 
to be charged, fo2 he hath not any benefit by the deltvery to A. Ss. Thirdly, he 
doth not alledge that he delivered them to A. S. to her ewn p2oper aſe, and then 
the delivery to her is not materiall. Fourthly, the pꝛomiſe to piy fot them can- 
tum quantum, &c. is inſufficient z But all the Juffices held, that the Decla⸗ 
tation is god: Foz as to the firſt, That he pzomiſed to the Plaintiff to pay, 
althoucbhe doth not lay ts whom he ſhould pay, it is god enough; fo2 it ſhall be 
intended to the Plaintiff, and to pay toanother is idle; foz the Plaintiff made 
the Cloaths, and the pzomike was fo him to pay, therefoze it hall be intended to 
be paydunto him as in 4 Ed. 4. Obligation olvendum to the Dbligez, is idle, 
and ſhall be in Law a god Obligation to the Obligœ. To the ſacond, That 
the conſideration is god, foz the delivery of thoſe Garments out of his hands at 
the Defendants requeſt, is a god and valuable conſideration, To the third, 
That the delivery to A. S. at his requeſt, is a very god confidceration; To the 
fourth, it is the uſual way to lay down incertainty, yiz. That he ſhould pap foz 
it cantum quantum meruit, &c, and then to aver what. it is reaſonably wozth, 
m_ being the common conrſc and alwayes allowed, Judgment was therefoze 
aftir med. 


Purcaſe verſ#s Jegon, in the Exchequer, 


Ebr upon an Obligation of 200 l. conditioned foz the payment of 100 l. 
Dan the one and thirtieth vay ol September following, The Defendant 
pleaded payment the ſaid one and thirtteth day, actoʒding to the condition of the 
Bond and Iſſue therenpon, and tou that he div not pay, and coſts and damages 
aſſeſſed, and Judgment given foz the Pleintitk, and Erroz bzoaght in the Ex⸗ 
chequer Chamber, and the Erroꝛ aſſigned, becauſe the Ucrvic being upon the 
payment on the one and thirtieth day ot September, is an idle and void iſſue, and 
lo a void Uerdid, end then the Judgment being given upon the Wervig, is ill; 
but the Plea of the Detendant is ill, and Judgment ought to have been given 
upon that, and not upon the Werdict, {ed non allocatut: fog there being no ſach 
day as the one and thirtieth day of ®:ptember, and the Jury finding that the mo» 
ney was not paid upon that day. nc2 any time befoze, they find in effect it was 


never petd which is a god Uzrdict, and Judgment well given thereupon: And 
therefoze Judgment was affirmed, 


I Z Termino 


—— 


I ERS. SE INE ITT IG CREEPERS: IIB ]ð2 . ——— — —— . —— : 8 
I 2 F.. IR I IE A Cor - — — RS ? N 
— 2 — 5 — * * 


— 


— A 
GD TTT. eee eee I I n_ 
<< * 


—— —_—  — — — = 


— c— 


= — 
v— : TIS 
* 


— 
— — — — - — — — — — 
— 


— 


— — 


— — 
— — — — 


*. —— 
— — N — — * 
— — ͥ RA 


— — 
— 
* 


D 


— 
: — —— 


TD RR 
——— 
5" hat = — 


2 
* 


56 Termino Michaelù, anno tert io 


2288573729273858575277783572377½% 
7775 


Termino Michaelis, anno tertio Caroli 
Regis, in Communi Banco. 


Clapham's Caſe. 


Ore, upon info2mation to the Court, That an Habeas Corpus being 
awarded to the Court of Giltord in Surrey, to remove a Caule there 
depending, they not withſtanding pꝛocerded. Upon examtnat on it 


viz. per minas pleaded, and, That the iKue was joyned mo2e than ſix wee ks al ter 
the Action bzought, ſo as by the Statute of 21 Jacobi cap. the Judge might re- 
faſc, It wasreſolved by all the Court bet auſe it was in an Action of debt upon 
an Obligation cf 200 l. net made within that UWA, That the Statute deth net 
extend to this Caſe , Foz that p2ovides againſt the removing by Habeas Corpus, 
fuch Actions onety where the cauſe of Suit is pꝛoperly ariſing within the Uil!, 
Secondly, fozaſmuch as the pzocevings were befoze one who was Town-Cierk 
and Attozniy of the Common Bench, and not an utter Buriſter (as he oucht 
to be by an exp2eſſe pzoviſo in the Statute, and ſuch utter Barriſtor ought to be 
there pzeſent, and cannot have a Deputy, but ſach a one as is an utter Barrifter, 
and pzeſent at the Tryall) Jt was reſoivev; What the ſaid pꝛoceedings were ift, 
and not warranted by the St:tute, and their pzocedings after an Habeas Cor- 
pus to Tryal and Judgment, were alſo voſd: * Mhereupon a Superſedias was 
awarded: And the Judges ol the Aings Bench being info2med thereof, agreed, 
That their courſe in the Kings-Bench was to diſallow pꝛot tedings in an interioꝛ 
Court, after an Habeas Corpus delivered, umleſſe it were a cauſe ariſing in the 
UM oz Cozpozation. 85 


Oxford verſus Rivett, Trip, 3. Car. Rot. 1684. 


8 facias againft Katherine Riverr, Adminiſtratrix ct J ohn Rivett, upon x 
Judgment againſt the Detendant, as Adminiſtratrix, fo2 a debt due de the 
Anteſtate. The Defendant pleaded, That the Inteſtate made his Mill, and 
thereby tonſtituted Edward Rivert his Don, within age, his Crecutc2, and that 
Avminiftration was committed unto her durante minore ætate, and that he up⸗ 
on ſuch a day altained the age cf ſeventeen years, and then refuſcy to be Execu⸗ 
toꝛ, and the Admmittrat ion was committed to Dir Hveh Wirrel!, and that at 
the time that Edward Rivett came to the wge of ſe venten years, ſhe had fully 
admin iſtred all the Cate which came unto her hands, t. The Plainfiff re- 
piyes, That at the time the ſats Edward tame to his fall age, devattavit' diverſa 
bona of the Inteſtates, unde ſatisfecifſe potuit to him his due debt; The De⸗ 
fendant reyeyns quod ipſa non devaſtavu aliqua bonorum, c. & de hoc ponir, 
&c. & ptædictus querens ſimiliter; and upon this it was tryed and fonnd fc 
the Defendant, and now alledeed in arreſt of Judgment, That here is not any 
iſlue joyned and thercfoze a Miſ tryal not ayded by any Stetute; ke in the re⸗ 
plit ation he doth not alledge, That Katherina devaſta ir. but that devaſtavit; and 
Kat herina is not named, but by a Parentheſis ; but Richardion, Hutton, and 
Harvie conceived it ſhonld be conſtrued Thet Katherina devaſtavit; fez the 


was the Adninifratrix ; and the other, vp intendment t ould not make the deva⸗ 
tation. And the Replication is, That de vaſtavit civerſa bona. unde ſatisfeciſſe 


potuit the Plaintiff of his debt, which is a tirong intendment Hit che deraſtarit, 
and 


appeared, That the Mzit was ddlivered after the ue joyned in debt, 
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and it ſhall be a nod intendment to ayd it after Uervict, And ſhe in the Rejoyns 
der ſaith Quod ipla Katherina non devaſtavit; & de hoc ponit ſe ſuper parriam, 
& querens ſimiliter: And hereupona Uervict was given. which the Plaintiff 
ſhall not avoid by an exti ption to his own Replication, But vel erton and P 
held, That an tntendment ſhall net make a Replication gd, and an dus can- 
not be joyned, but where there is a direc affirmative and negative ; but here is 
no direc affirmative quod devaltavit; And the Court ſhall not intend it to be 
Katherine, meze than ancther ; and it may de that Edward Rĩvett the Gxecatcz 
non devaſtavit: But, quacunque via data, the Court, by intendment, Mall not 
apd it, where there is no Mue joyned ; and the Uerdict cannot help it. Vide 
refid. poſtea. | 


Fawkeners verſus Bellingham; Mich, 22 Jac, Rot. 490, Huſſex. 


me of the taking of thꝛer Oren, upon the third day of September, anno 
viceſſimo Jacobi Regis, apud Ealt-Greentied, in a plate called Horſhoe-Mea- 
dow; The Defendant makes conuſance, as Bayliff to Sir Compton, and John 
Blund, fo2 that the place where, was ten Actes of Meadow, quodque diu ante 
tempus quo, c. ultimus Presbyrer celebrando divina in Eccleſia de Eaſt-Green- 
ſed, was ſe ſed in fee of a . unge called Boyles, and of one hund2ed Acres of 
Land, tout ty Acres of Meadow, and thirty Acres of Paſture in Eaſt-Greenlied 
afozeſaid, whereof the plate where, time whercof,zc, and of all the time, ac. was 
parcel in jure pre byteratus ſui, and hAd them of the Lozd Windior, and I ohn 
Sherry, ⁊s of their Pannoz of Brambleton in the County of Suſſex, by fealty and 
rent ct eighteen ſhillings and four bzoad arrows annually at Michae\mas, to be 
paid, and uit of Court and Yeriot, Ot which Services the ſaid Logd Wind- 
ſor and John Sherry were ſeiſed, by the hands ot the ſaid laſt Þ3esbyter, as by 
the hands of their Verayntenant, and being thereef ſo ſeiſed, the ſaid laſt Pzess 
byter tontinued his poſſeſſion, untill the Statute primo Ed. 6, cap. 14. of Chan- 
reries, and ſhews the Dtatute with the laving of all Rents, Saits and Serve- 
tes, whereby the King was ſeiſed in tie of the Tenements unde, 8c, and that 
the ſatd King anno quarto Regn1 (ui granted: them to Thomas Reve any ethers, 
Whoſe Eſtate one J ohn Corni6rd now hath; and that the ſaid Lo Wind!or/ahiv 
John Sherry were ſeiſed in te of the ſaid Panntz of Bramblecoo, befoze the ſaid 
Statute and after: And that after the ſaid-Statute, viz; in anno quinto Re- 
ginz Eliz, they infeoffed one Pickering of the ſaid Pannoz and Rent, and * 
divers mean conveyances tho ſame Manna rame to the hands of the ſald 
Henry Compton and John Blund, in.anno-r$- Jacobi, and foz the Rent of eigh- 
teen Gitlines fo2 one year behind at Pichachmas4nno 20 Jacobi, he made tonu⸗ 
ſanc e as Bayliff to them, as in Land chargeable to their diſtreſs, fo the ſain 
Rent in ſorma prædicta, and avers That Presbyteratus prædictus fuir in eſſe 
within five years befozc the Statute ot primo Edw. ſexti, and makes divets 
ether averments, That the Lands were within the Statute, and that they were 
within the ſaving of the Statute. The Plaintitf in barre of the conuſancs 
pleads protetlando, That the ſaid Pꝛieſt non tenuit and proteſtando toll the 
mean con veyances, pro placito dicit, That neither the ſaiv Dir Henry Comp- 
ton, and the ſaid John Blund; necaliquis alius, whoſe Eſtate they have in ths 
ſatd Mob, were ſeiſed of the ſaid rent within fourty pears ance tempus quo, 
&c, and thereupon it wes demurred, and this Cale was oftentimes argaes at 
the Barre and Lench: The ſole queſtion was, Whether this Rent be within 
the Statute of 32 Hen. 8. ot᷑ limitatiens; fo2 if it be, then no ſciſin being! hay 
witbin tou rty years (as is confeſſed by the Demurrer) he is to be barres dt that 
tonuſante: And it was argaed by Yelverron, Hutton, and Richardſon fd the 
Defendant, That although it bea Rent within the weꝛds of the Statuts, vrt 
it is out of the intent of the Stetute; kez the Statute extends only ts rents 
ſerviccs and rents by pꝛeſt ription; but rents which begun by deed w'thin time 
ef memozp, oz were created quaſi by an Ac ef Parliament (and fo their begin 
mg 
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ing known) are out of the intent ot the Statute; toꝛ that intended onely ſuch 
rents, whereof ſeiſin ought to be alledged in an avowy, and beingalledged (yall 
bind the party, unleſſe there be a travers; and when letſin is alledged, it is but 
fozmal, and not the ſubſtance, as it is where an Avowzy is made of a Rent crea- 
ted by Ded, oz reſerved by Gzant within time ot memozp ; elthough ſeiſin be 
there alledged, yet it is not traverſable, but the Deed onely which is the Title, as 
it is held Coke 8. Rep. fol. 64. Sir William Fotter's Cale, and 10. Rep.toj,198, 
Lofeild's Caſe, o Rent created 02 made by Ac of Parliament, the beginning 
thereof being by the Act, that is his Title, and the ſeifin is net material: and al- 
though the ſaid rent were a rent-ſervice, yet by the conſtruaion of the Ac of pri- 
mo Edw, ſexti, it is turned into a Rent-ſeck, and the beginning of that turning 
being known, it is therefoze as a Rent created by Parliament; and Yelvercon 
and Hutton calied it a Rent coming out of the womb cf the Parliament, and 
therefoze no time to have ſeiſin thereof within fourty years; foz the Statute pꝛe⸗ 


ſerves it unto him; and as he hath loſſe thereby as Lozd, That hs cannot have 


Eſcheats and other p2cfits which a Lozd hath, ſo hath he benefit, that /aches of 
time 82 ſeiſi n, although an hundzed oz two hundzed years ſhail not pꝛejudite him, 
and therefoze compared it to the Caſe ofa Rent-charge by Deed, 0z a Rent grant⸗ 
ed upon cqualiiy of partition, in an A vowꝛy foz them; zithough ſeiſin be allcdg- 
ed, pet it is not material noꝛ traverſable, noꝛ is it of net eſſity to al ledge it ; Aud 
this Statute of primo Edw. 6. taking away the Higniezy, the Rent which is the 
krutt ought to be conſtrued as liberally and beneficiaily as may be; and this 
Avolmp is grounded upon the Statute cf primo Edward. ſexti, which he ſhews 
in his Avow2y, and therefc2e is out of the Statute of Limitations, which ex⸗ 
tend to Avow2ies at the Common Law: But they agre d, That it is the ſame 
Rent in eſtate as it was befoze, (viz.) if it were an «ſtate foz life the remainder 
over, ſo it ſhall be now; and if it were deſcendable on the part of the Pother, ſo 
it ſhall now deſcend in the ſame manner: Xut it is altered in quality, foꝛ it 
is turned into a Rent-ſeck, and the beginning thereof being known, is therefo2s 
out of the Statute. id eli, out of the intent of the Statute, although not out of 
the wozds, and compared it to the Caſe where confirmation is within time of 
memso2p., to hold by ten ſhillings rent, whereas befoze he held by twenty ſhillings 
rent: Although there were not anp ſeiſinof this rent within fourty pears, yet 
it is out of the Statute; as if Judgment be in a per que ſervitia, ſuch Rent is 
out of the Statute, becauſe there is a Rece2d thereof ; ſo fo2 as mach as this 
Rent is turned into a Rent-ſeck by the Parliament, it is out of the Statute x 
Bat it was argued by Harvie and my ſelf to the tontrary, That this is within 
the Stetate ; fo2 the @tatute extends to all Rents, Duits and &:rviccs, ſo it 
is within the woꝛds, and we alſoconceived it tobe within the intent; foz al- 
though it be a newRent-ſeck, and was befozea Rent-ſervice, and the time cf 
the altcration thereof is known, yet becauſe the beginning of the creation ot 


this Rent is unknown, and it is the ſame Rent it was befoze (foz it is partei o 


the Panoz as befoze) es 3: Aſſil. fol. 23. which p2oves that it is an antient 
Kent, time whereof memoꝛp, ec; And alſo the ſeffin befoze it ws turned ins 
toaRent-eck, is ſufficient to have an Atliſe, ag Coke Rep. 10], 9. Bevil's Cale 
and therefc2e the Rent being an ancient Rent is viſtraineble of common right. 


And that this is not a new Rent made 02 created by the Statute of primo Edw. 


ſexti appears by this, betauſe the Statute ſaves only all ancient Rents tt. and 
by tonſtruction ot Law this ali be taken to be and ſaved to the Lozd as a 
Rent-ſeck, betauſe the King cannot be a Tenant noz hold cf any, as the 
Tenant befozc did, Vade 14 Eliz. Dyer 313, Coke 1. Rep. fol.+47. and this 
Rents not as a Rent given bythe Statute ; foz a ſaving in an Act of Parlia⸗ 
ment fs no giving of any new thing, unleſſe in ſome ſpecial cafe, being a ſaving 
vl that which was in eſſe befoze, and it is quaſh an Ext iption oꝛ Fozeyzile out 
of the Statute, as it is held in Plow. Comm. 563. 35 Hen, 6. 34. 26. Aſſiſes 
el. 66. 8 Ed. 3. 67. 9 Ed. 3. 27 Hen. 8. Title Parliaments 77. Oo this ſa: 
ving being general doth not give this rent, but is a ſaving it aut of the Statute, 
A where 
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where otherwiſc it wo nd have been extinguiHed ardloſt: Foz every one is 
intended to give all their rights in ſuch Lands o2 Rents iſſuing out oftheſame, 
but onely ſuch as are ſa ved thereby: So the Statute doth not give noz make 
any newthing by the ſaving, but ſaves that which bcfoze was in being,” and ſo 
it ts th: ſame rent: And this ts p2oved Ip the averment, That he had ſuch 
rent bcfoze: So it is not to be compared to a tent made 02 created by a Der 
03 Recozd, within time of memo2y ; feꝛ this is a rent, wherect the beginning 
is net known, and therefoze of neceſſity ſeiũn muſt be alledged thereof in an 
Avowy ; And this ſcilin ts al waycs traverſable, foz in an Avowy the letſin 
is the pꝛintipal matter which ought to be alledged, and it Call be traverſed, as 
it is yeld in 22 Hen.6, Coke 9. Rep. fol. 34. Bucknall's Caie, 27 Hen. S. fol. . 
20. 34 Hen. 8. averment 113, and ſeiſin alle>gev ought to be confeſcd and 
avoided as by coertion of dftreſſe, oꝛ traverſed, and a travers ſhall never be 
of a ſeiſin gencrally, but ever of a ſciſin within time ot limitation, as the Boks 
be, Dy. 107. 315. Coke, 8. Rep. tol. 64, Warrin's Caſe cited in Foſter's Cale, 
10 Hen. 6. 6. Keilw. 12, Hen. 7. fol. 3 1. 21 Hen. 7.72. Dyer 330. And 
whereas it was affirmed, That ſeiſin ſhould not be alledged 02 traverſed. be⸗ 
cauſe the Rent is changed within time of memozy ; that cannot be a reaſon, 
foz then when the Loꝛd purchaſeth th: Tenancy 03 Meſualiy, he ſhall have a 
ſarpluſage of the Services, which are not withſtanding diſtratnable of com⸗ 
mon richt, as the Bok 2 Edw. 3. Extinguiſhment 1, 20 Ed, 3. Aiowry 126, 
and therefo2cit is againſt Law That the Lozd ſhould be bound in that caſe, 
to anꝑ time of ſ:iin: And this Statute of Limitations is favourebly to be 
expaunded, to repzeſſe the miſchtefs, and not to be enlarged in time farthcr 
than the Statute appeints es Plowd. Comm. tol. 371. per Cat in in Caſes of 
Fines, which is the reaſon there given, That Copy⸗holds are within that Sta: 
fute, and it being within the miſchfef and remedy intended by the Statute, 
ought to be confraed accoꝛding to the Rules in Coke 2. Rep. fol. 7. Heydon's 
Cale, whercfozc they concluded fo the Plaintiff: But by reaſon of the opi⸗ 
nion cf the other thze Juſtices Judgment was given fc2 the Defenvant 3 Lat 
aiterwards a Mzit of Erro being b2oucht in the Kings-Bench upon the potat 
in Law, the Judgment was reverſcd quod vide poltea. 


Emorandum, In the laſt Uacation, one, Servant to Derjeant Headly 

uſually attending en him, was arreſted upon a Pꝛʒoceſs out ot the Ccurt 
of the Parſhalſey, and t gereupon obtained a Mzit of pztviledge out of this 
Court, reciting, That S:rjeants at the Law which are attending this Court, 
and their Servants oꝛdinarily waiting upen them ought to enjoy the pziviledg, 
to be ſued in this Court; which being delivered to the Steward of the ſai 
Court, he would not allow thereof. ſuppoſing Serjeants at Law ought not to 
have ſuch pzfvilevoe foz them and their Dcrvents, and that he might not be 
ſued by bill filed againſt him, as 11 Hen.6.8. Dyer. 24. Book ot Entries 430, 
431, Andndw this matter was moved to this Court, That they ought to 
have the pꝛiviledge, fo2 they are pꝛoperly attendant at this Barr, and none 
others are admitted to pzactiſe here; and although perad venture it may be 
voubted, Mhether he ntap be ſued by bill filed, becauſe there cannot be a fore- 
Judger againit him pet he m be ſacd hcre by ozicinal: and pꝛeſidents were 
ſhewn, one where Martyn Set jeant wagarrefted in London, at the uit of the 
Biſhop of Wincheſter, anvdat thc Suit of others, and had a Wzit of P2ivi- 
ledge reciting, That @erjcants at the Law were to be attendant to the ſaid 
Court, ex officio plus quam alibi, and that thctr ſervice was neceſſary at this 
Warr and there foze commanded them to ſurceaſe, and to p2oſecute their @uits 
in the Common-VCench; whertupon it was allowed, and the party diſcharged 
of the Suit in the Court of Parchalſey. A Copy of the Recozy and Wit 


moduced, was as fclloweth : 


Rex Mijori & Vicecommitibus London, c. cum omnes & ſingulĩ de Curia 
7 * * * * . — . 

noſtra de Banco, in veniendo verſus Curiam nottram, ibidem morando & exinde 

verius 


"Y 
— 


60 Termino Michaelis, anno tertio 


verſus propria redeundo ſub protectione noſtta eſſe debeanr, & à totis tempori- 
bus rettoactis conſueverunt, I uri convenit iphs, & quibus in eadem Curia, Nos 
de noſ}ris Ligis, conſervare dignemur exhibererur pro eiſdem noſtrum privile- 
gium ſpecialius protegi quietius detendere, Nulli liceat Judici ſeculari placita 
verſus eos mota, nifi in ſeloniarum Appealorum, vel libeti renemenci cauſis alibi, 


quam in Banco prædicto cognoſcere vel tenere ; Quidam tamen Henricss Epiſ- 


copus Wimonie, & Johannes Podridg Cutiæ noſtrz prædictæ privilegia, neſcientes, 
nec ingendo, nec indigendo Minilterium Johannis M. ſervientis ad legem : Qui 
ex officio incumbit in Curia illa potius quam in alia miviſtrare, preſertim cum 
eadem Curia alterius gradus perſonarum, quam ſervientes ad legem non permit- 
tit, diverſas debitorum querelas (viz.) prædictus Epiſcopus unam ſuper deman- 
dum 1001, & pradictus Johannes Podriag alteram ſuper demandum de 12 1, 
verius ipſum Johannem M. &c. coram vobis Prefatis Majori renendas affirma- 
rent, & per certa bona ſua per Miniſtros veſtros attachiati, contra prædidtæ Cu- 
riz noſtræ privilegium, minus debite procurarent. Voſque prefatus Major que- 
relas prædictas coram vobis in Curia veſtra cireiter prædictas ſummas perſiſtitĩs 
terminand: prout ex ĩpſius J. A. querela accipimus, unde nobis ſupplicavit fibi 
per nos de remedio provideri; Et quia eidem J. A. fieri, quod elt juſtum, & 
libercati & privilegio Curiæ noſtræ prædictæ inviolabiliter obſetrari volumus, 
vobis percipimus, quod vos prefatus Major ſi querelas prædictas, vel earundem 
alteram ſumpſeritis, alioquin vos præfati Vicecomites de placitis ſupetſedeatis, 
querela vel carundem alteram coram vobis, & quemlibet veſtrum de placitis il- 
lis, & aliis quibuſcunque verſus prefatum J. M. quocunque nomine cenſeatur, 
coram vobis ſedente Curia noſtra de Banco prxdieto, motis, vel movendis ſuper- 
ſedeatis omnino. Teſt. e. Note this Mit well, That Serjcants onely ſhall 
attend at the Common Bench, and ſhall be impleaded there, an not elſe- 
where. 


Emorandum, That Vernon a Reader of the Inner- Temple, received in the 
| time of the laſt long Vacation a Writ to be Serjeantz returnable Menſe 

Michaelis, and thereupon appeared upon the laſt day of October, which 
was the quarto die poſt, in the Chancery; yet the Prothonorary ſaid, That he 
might have appeared there the firſt day, or any day before the fourth day; and 
being ſworn in Chancery, he had afterward day given him to appear in the Com- 
mon- Bench, until the eighth of November, at which day he came in the Morn- 
ing to Serjeants-Inne in Fleetſtreet, accompanied with the Benchers, and others 
of the Society of the Inner- Temple; and there, before the Juſtices of the ſame 
Houſe, and the Lord Richardſon Chiet- Juſtice of the Common-Pleas, the other 
Juſtices of Serjeants-Inne in Chancery Lane, not being preſent, he went in at- 
tended with the Warden of the Fleet, and the Uſher ofthe Exchequer, and there 
without any ſpeech made (as the uſual courſe is by the Chief-Juſice) he recited 
his Count, and after demand of the Oyer of the Writ by one ot the Serjeants,and 
the Writ read by the chief Prothonotary, and defence made by arfbrher Set jeant, 
he knee led, and his Coyf and Hood were put on, and he diſmiſſed, and after- 
wards the ſame day went to the Common-Bench, and was there preſented by 
two of the Kings ancient Serjeants, and then recired his Court, and Defence was 
made, and the Writ read, and he placed in his place of puiſny Serjeant. Mr. George 
wild one of the utter Barriſters of the Inner- Temple, delivered Rings for him 
with this Inſcription, Rex legis Regnique Patronu, and aſterwards, upon the ſe- 
venteenth day of November the lame Term, he was made one of the Barons of 
the Exchequer. 


Pr. Brownlow chief P2othonotyry, we wed unto me theſe p2eſidents, Mich. 
ſexto Jacobr Regis cor, 100 1. Lovelace verſus Cocker, 


Ebt upon a Bond, The Defendant pleaded aeccptance of another Bond 

in diſcharge of the Obligation afozeſaid, and ruled by the Court to be ill; 
and Mich, 2 ]:cobt tot. 3272. Debt by Branchawce againſt 2 : Be 
pleaded 


| (aroh Regis, in Communi Banco, 61 


& pleaded acceptance of a Statute-ſtaple after the dap of pzyment, and no Plea. 
1 And Trin. 41 Eliz. rot. 1409. Maynard verſ#s Crick, Debt upon a Fond, The 
4 Defendant pleaded acceptance of another Bond in ſatisfaction of the fir® Oali⸗ 
7 gation, and it was raled by the Court to be no god Plea, And Trin. 14 fac. 
rot, 734. Oiiver verſus Leaſe. Debt upon a ſingle Till. The Defendant plea- 
ded, That he infcoffed the Plaintiff of ſuch Land in diſcharge of the ſatd Bill, 
which he accepted, and it was held to be an fil Plca, Vid. 4 Hen. 8. Dyer 1. 
12 Hen. 4. 23. 


Young verſus Young. 


Ormdon in deſcender, Aftcr Judgment upon a Uerdf, the Recozd being re⸗ 

moved by a W2it of Crro2, it was moved to have it amended in the Phi.t- 
FA zers Roll, viz. whereas the Defendant was admitted befoze Juſtice jones, 
* Paſch. 22 Jacobi, being then Juſtite of the Common-Ecnch, to pzoſecute in 
105 omnibus Actionibus. and this was entred in the Plea Roll, and vie wing the 
2 Roll, Twas quod conceſſum ett per Cutiam, That the Defcnvant by ſuch a 
: one his Gardian, ould pꝛoſecute 4c, ans ſoit is entred in the Remembiancc. 
| And the Philizers Roll is, That John Youhg ty ]. S. his Gardian ad hoc ad- 
miſſus pet Curiam obtulit ſe quarto die, &c,' Eut there was ns entry in the 
Philizers Roll (as is uſually in ſuch caſcs) quod conceſlum eſt per Cutiam, 
quod perens ſequatur per J. S. his Gardiarf ; whether this may bc amended and 
inſerted, was the auettien. and all the Court held it might welt be amended, 
not withſtanding the W2it of Erroz bzought,and the Recozdremoved : beceuſe 
it appe: ts by the note under Juſtice Jones hand, That he avmittev the Gar⸗ 
dian ad prolequendum, and by the ſeveral entries it appears, Thet he tuos by 
his Gir dian, and the entry in the Roll in the Phtlizers Office; is quod obt u- 
lit ſe; ſo the admittance ot the Garvian sppraring to be-befoze the Obtul it, it is 
the omiſſion of the Clerk, oꝛ rather the Ag of the Court, which did not cauſe 
it to be entred in the Phillzers Roll; it oaght not therofoze to p2ejuvice the 
party, no moꝛe than the not entring of A Warrant of Atto2znp, when it appears 
hehath a ſufficient Warrant of Attoꝛny, which hath oftcnttamcs bern aled to 
be entted upon examination of the truth»althbugh a? vit ot Erroz be then 
b2ought ; wherefoze by the ruls of the Coutt it was o2dered to be amended : but 
ſome doubt was made, whether admittance to ſac by Gargian, where it ought 
to be by prochin amie be god as it is in Firz. Nat, brer. 27 but the Court .vcli« 
vcred no opinton therein, becauſe there were many preſivents; that ſuch entries 
had den made both weycs. — i m 


* 


Kirton's Caſe, in the Court of Wards. bl u 
a 4 312 | d 2 36 1 
Ote. Wyon an Aſſembly of all th: Juſtices and Barons in Sericants-nac 
in Fleetſtreet ; The Caſe. das p2opounded befo2e-thein dy Hide Chict-Yu- 
ſtice, which had been argned befoze-the two Chiet. Juſtirts and Chiet. Won. 
being the Caſe of ont Kirton rełerted unte hem out oftheiTyurt of Matis. A 
man moꝛgageth upon condition, That if he 03 his Betts rey 100 l. at ſuch 
day, he wall re· enter: Me dies leaving iſſue a/Daaghter atbly; dis Nile daing 
privie ment enſeint with a Don, the Daughter and eit at the day pays the 100 l. 
and afterwards the Son is boꝛn: Whether the won ſhall enter upon the Wiſter, 
02 it the ſhall tetain it fo ever, was the-queſtion Vid. Coke 1. Rep. fol. 99. 
Shelley's Cale, That the daughter which paid the money hall retain it; foz 

qui ſentit onus,ſentire deber & commodum und 9 HH. 7. 21. by Wood, Th 
it the Dangter entrer foz a condition bʒoken, and afterwerva Mon is boan, the 
Son ſhall not take advantage it. betauſe be hath not any” vight at the Mme dt 


his entry; and it was held by Hide Chief-Jafttce, Walrer-ChiebBaton; Des- 
ham, Hutton, Whitlock, Harey, Yelvercoti; and my elt, Thet the Siffcr ſhal 
retain it agaiuſt the Son born artet p:rfozmamre of. the convition p Fc2 in as 
much as ſhe paid the mony (and it ſhe hav not paid it. the Lan had ben last) 
ff the could net retain tee Land agaiuſt 7 Den, he hath nv remevyfaz the 

mony 
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money, and by payment thereof the hath gatned the Land, and is in, as & Pur» 
chaſo2, although ſhe were intitlid thereto by the condition, and as — 
the ſhall retain it as the all the Pergsiſite of a Uillain, and as land gained by 
her vioflancy;foz otherwiſe it ſhould be loft to both, and ſhe ſhould le te both land 
and money; therefoze the Law wills, That he ſhall retain the Land, But 
Richardſon, Chtef-Juftice of the Common Eench, and Dodderidg held firoug- 
ly the tontrary, becauſe ſhe hath it as Peir, and then the nearer Meir being 
bozn ſhall defeat it: And it was in her a voluntary act to pay the mony, which 
ſhe might well have omitted, and ſhe paid it of her own head, and at her own 
perill ; Jones and Trevor paiſny Farons doubted therect and would not delt⸗ 
veranp on; but rathcr inclined that the Son ſhould have it. 


Halley's Cale, 


Jectione Firmæ, upon a Leaſe ot a Paſſuage tn Ozon. The Defendant 
being Pꝛincipal of Gloceſter-Hall in Oxtord, pzetended, That he being a 
Scholar in Oxford; and a p2ziviledgep/perſon, onght to be ſued bete the Uice- 
Chancelloꝛ fn Oxfard, accozding to their courſe of pʒoce dinęs there, iecundum 
morem Univerſitatis, and accozding tothe Charters granted to the Univerſi- 
ties in anno 3 Rich. 2. & anno 14 Hen. 8. and confirmed by Parliament anno 
13 Eliz. Regin. wherefo2e he pꝛayed there might be a ftay of the moceœdings in 
this Court, and ſhews their Chartexs; That tyep had conulance cf all Suits, 
Contracts, Covenants, Quarrels, {except tencerning freeboid) and this being 
a perſonal Action; they ought-to have conuſance th rest; and Damporr t᷑oꝛ the 
Untverſity hewedan-ancientRecogy in this Court in anno 22 Edwardi prima, 
Where a Plea of Cobenant was bzonght in the Court of the Uice-Chancelloz 
ol the Univerfity-0f:Octord, by-xeaſon. of a contract made betoze that time, 
wherein was granted onto them That they ſhon{v ha ve conuſance of ail Actions 
perfonat and Contraes;' and this Sodenantin Queſtion was, That he ſhould 
enjoy ſuch an houfe in Oxford fo rar: and becauſe this Court of the Com- 
mon Bench han grants a Mobibitton to ſtaꝝ the ocedinęs in the ſaid Suit, 
being begun in the Conrt⸗ Ch iſtian befoꝛ t the Aice⸗Chantelloz:: The Recozd 
mentioned, That upon the ſbe wing of this Charter, it appearing, the Adion 
was bought only upon the Contra; and not pro Domibue, therefeze a con⸗ 
faltation was granted; and ſo it was pzayed here, becauſe this Action was but 
perſonal, That they mfoht have gonuſance-thereof ; but all the Court denyed 
it, and affirmed, That the Uice-Chancellez had not any Juriſdictjon,noz might 
hold Plea thereof: Fo? in this Action he ſhall recover poſſcCion, and ſhall have 
an Habere ficias poſſeſſionem, and thereby he that hatha Frie⸗hold may ke put 
out of poſſeſſion : and it is not like te the Recozd ſhewn ; fcz there it is oniz*an 
Arion ot Covenant. wherein the Platatiff ſhall recover damages onely, and 
thecefoze reaſon to grant a Procedendo there; but here he ſhall recover poſſeſſion, 


am weste by this own rales they ought not to hold conuſance, no2 have li- 
| ty thin Caſe, 


derby fo/pzociet - "Note, that by-this ancient Recozd, it appears 
that ars the mib ot therſaid--Univerfity , and the Juriſdiction of this 
"Canis; togrant a Diahibition where they pzoced in Court-Chaifian, in preju⸗ 
ny the Commog Lato, without reſozting to the Chancery, 

09 10! 4 | A 6k Whycnore verſu Porter. 

: 1 0.897 lach gane Mang F 7m | 
SI William Whytmore amdothers, Cxecato>rs of the Lady Craven, againſt 
> Btizcaberh Pocter Srerntrir. An the Orchoquer upon a \poetsl;Werdi, the 
Cain was, The Defendant as dπο i d ſys zort demeſ takes di vet s gaps 
dats her hand, tothe value of 400 b Mfells thom by the; aſſent, and direcion 
ot — ns nn ae mer wet Aominiſtrat on, and 
Paid the juſt debten non ſpex [afar es tie gods of the Inteſtate amonnted 
mnto; as weil tothe valine bf the tn 400 l. ſolo by his Mother, es of ali, the 
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was bꝛoucht againſt the Feme as Executrix de ſon tort demeſne, who pleaded 


pleinmert admimſtravit ; and upon evidenceall this matter was diſcloſed, and 
whether the ſhall be chargeable oz net, was the queſtion 2 and adjadged by ail 
the Barons, who delivered their opintons ſeriatim That ſhe ſhall not be char- 
ged. but that the Plaintiff yall be barred: Foz this Adion being bzonght af; 
ter the admintſtration committed, and when ſhe was chargeable foz thoſe gods 
to the Admintſtratoꝛ, and when the Adminiſtratoꝛ had fully ſatisfied in paying 
the debts of the Inteſtate, as far es all the gods of the Inteſtate amounted un⸗ 
to: It is not res ſon the ſhould be charged againſt the Plaintiff, foz then the 
ſhould be double charged, viz. to the Adminiſtratoʒ, and alſo to the Crevitoꝛs; 
aiſo it is not reaſon that moze ſhould be ſatisfied out ot the gods of the Inte⸗ 
ſtate unt o the Creditoꝛs, than the gods of the Inteſtate amounted unto; and 
ſo much being ſatistied by the Adminiftratoz, thep ſhould not have moze : But 
ik the Action had bien bzought againſt her befoze the Adminiſtratoꝛ had fully av: 
miniftred all in debts peradventure it might have been otherwiſe: Foz ſhe ha⸗ 
ving gained gods into her hands, is chargeable foz them, as Executrix de ſor tort 
demeſne, untill ſhe gives ſatisfaction fo2 them to the true Adminiſtratoꝛ, oꝝ the 
her ſelf ſatisfie foz the true debt to the value; Whereupon it was adjudged foz 
the Defendant, 


Kynaſton verſus Moor, Hill. 2 Car, Rot. $50, 


Rror in the Exch:quer Chamber of a Judgment in the Kings-Bench in 
Eamon Sur Trover and C en ver ſion of divers gods, & inter alia of 1 90 l. in 
pecuniis numeratis. Upon Not Guilty pleaded, and Uerdic. found ſch the 
Plaintiff, and entire damages given, Crroz was aſioned, beoauſe 7rover and 
Converſion cannot be of money out df a bag: But all the Juſtices and Barons 
agreed, Chat it well lies; Foz althcnch it was alledged, That mony loft can- 
not be known ; and ſo whether it was the Plaintick es money, whereof the Tro- 
ver and ( vnverſien was, as is the charge of this Action; yet the Court ſaid, Jt 
being found by a Jury, that he converted the Plaintiffs monep, (foz the loſing 
is but a ſarmiſe and not material, foz the Defendant may take it in the pze- 
ſence of the Plaintiff, c2 any other. who may give ſufficient evidence; and 
although he take ft as a Treſpaſſer, pet the other may charge him in an Action 
upon the Caſt in a Trover, if he will) The Plaintiff had god canſe of Adjon : 
Wherefo2e the Judgment befoze well given was now affirmed ; and the Auſti- 
tes and Barons ſaid, That this Acton lies as well of money ont of bagg, as of 
co2n which cannot be known. | 


Young verſ#s Pridd, Hillary 2 Caroli, rot. 778. in the 
Exchequer Chamber. 


Reipaſſe, Fo? that the Defenvant the fourth day of October anno 22 Ja- 

cobi Reg, aſſaulted bett, & male ttactavit, the Wife of the Plaintiff, and 
carried het away with ſuch his gods, and detained her fez Half a pear per 

quod ſolamen & confortium quæ habere potuiſſet with his ſaid Wife he loft, 
& alia enormia ei intulit ad damnum, &c. Vpon Not Guilty pleaded, and 
found foz the Plaintiff, and Judgment, Crro2 was bzought in the Exchequer 
Chamber, and afſigned, That the Yusband hath bzought this Action foz the 
Battery of his Wife, which he cannot do without his Wife, and hath recs- 
vered Damages fo2 this Wattery , and thirefoze the Judgment errontous ; 
but all the Juſtices and Barons held, That the Pusband in this Action did not 
recover damages foꝛ the attcry of his Wife, but fo2 the lofſe which he had in 
wanting her company, and the per quod conſortium amiſit, and abdudion of 
her is one entire tonjoyned Ad and fo2 that cauſe the damages were given; and 
kc2 the Bi tery, true it is, That the Wife oaght to have jopned to recover va- 
mages, and this Uervic and Judgment do not barre the Mite, to have an Action 
after the death of her Hus band foz the _ tz the may j6xn with her — 
2 nd 
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Land in another Action, and a pꝛeſident was ſhcwn, Paich, anno 17 Jacob. Neg. 
rot. 10. ot 157. bet wixt Hide amd Sciflor, where ſuch an Action was bzoucht 


verbatim, as this Action is in the Bings⸗Bench, and recovered, and afterwsrys 


Mit of Erroz was bꝛengbt, and the Judgment affirmed; and ſo all the Ju- 
ſtices and Barons here held: Whereupon this Judgment was alſo affirmed. 


More verſus Hodges, in the Exchequer Chamber. 


Þ Recor of a Judgment in the Kings-Bench in Aſſumphr after Uervic and 

Judgment, the Aſſumpſit being foz the p:yment of a thouſand pi unds foz a 
Marriage Portion, and Uerdia foz the Plain!ff upon non aflumpic pleaded, 
and Judgment accozdingly : the Erroz affigned was, That the Jſue was jcyned, 
Trinity anno ſecundo Caroli Reg, andthe Venice facias bears date quariedie 
Maii, anno ſecundo Car. Reg. which was befoze the Iſſue zoyned, ſo the Tryall 
thereupon was ill; and by a zit of Certiorate upon Diminut ion alledged, to 
certifie the Mit of Venire ſacias and Diſtringas, whcrenpon the Tryall was 
had, they being certified, the Mit was of the date of quarto Maii, which was in 
Eaſter Term, ied non allocatur; fo the Tryall upon the Diſtringas, and the 
Roltof a war ding the Venice facias being god enough, the miſ-dating of the Ve- 
nire facias (which is a judictal P2oceſs) is no tauſe to ftop the Judgment; foz 
it is but a miſ-ſafng of the Pꝛoteſs at the moſt, and ayded by the Statute of j eo- 
tailes; andthe Court intenvs that there was another Venite facias acco2ding to 
the Roll, and ſubſcquent to the JCue, and ſo mentions the Roll, and the Di- 
liringae, upon which W2it theTryall is by Ni6 pcius made long after the Iſſue, 
and iherefoze the Tryni ts god, and ſhall be intended, That there was another 
Venire facias warranted by the Roll, and now wanting, and that this Venice 
{acias now certified, is not the Vevire tacia*, whcreupen the Tryall was had; 
wherefo2e not withſtanding the erroꝛ aKigned, it was held by all the Juftices and 


Barons, Chat the Tryal was god, and ayded by the Statute of Jeofayles. The 


tet ond Erroꝛ aſſigned was, Bt cauſe upon the Venire facias is returned ſummo- 
nitus et, where it to have been Actachiatus eſt. Sed non al locatut, bet auſe 
it was but mat ter ot fozgm, which ſhall not be pzejudicial atter Merdia: Mhere⸗ 
upon the Judgment was affirmed, 


Howell John verſus Thomas, Trin. 1. Car. Rot. 158. in the 
Exchequer Chamber. 


FERror in the Exchequer Chamber, of a Judgment in the Kings: Wench, in an 

Ejectione firmer, The Crroz was allięned, becauſe in the Bin the Plaintiff 
dec Arce, upon a Leaſe fo2 thze& pears, but in the Plea-Roll, whereupon the iuc 
is jepned, and in the Recozd of Nik prius, it is upon a Leaſe fo2 five ycars; ſo 
the Bill and Det laration vartes, and diminution was alledced by the Plaintiff; 
and by Cerciorare the Bill ves certified, That it was one iy toʒ thꝛe pears; And 
hereupon Erroꝛ being alliened, the Defendant, in the Mzit of Crrc2; when the 
Þlaintif alledged diminution of the Roll, had thereupon another W234it of Cer- 
tiorare, whereby the Bill was certified, wherein he declared upon a Leaſe fez 
five years: o it well warrants the Declaration upon the Roll, and the Niſi 
prius; And which ok theſe certificates ſhould be allowed, was the queſtion. Any 
it was held by all the Juffices and Earons, That the ſecond Certificats upon 
the diminution, aliedged by the Defendant in the Wyzit of Crroz, ſhould be rat 
ccived ; ez the Bill certified upon ft, is intended the true Bill, fos it warrants 
well the Dectaration upon the Roll, and the Recozy-of Niſi prius; and the 
other wall be in tenden a fictttfons Bill, and not the true one, and the allegation 
of diminutton by thePlsintiff in the Wit of Crroz, and pzocuring a Certifi- 
cate, ſhall not ſtop the Defenvant, without aſſigning 15 Taago alledge a dimi⸗ 
nation, and from pzoctring the true Bil! to be tertinlen: 80 it is where the 
Plaintiff in a Mzit of Erez alledgeth diminutisn, and möcures an o2iginat 
to be terticted, wh'ch doth not warrant the Judgment. Ike in truth _ — 
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another Wait-c2iginal, which well warrants the Declaration, the Defendant 
in the Mꝛit of Erroz, fo2 affirmance of the Judgment, may well altedge dimi⸗ 
nution, and have a Certiorare to ꝑoture the true oꝛiginal Wzit tobe certified: 
UWhercapon the Judgment was here affirmed, 


Wolfe verſus Hole. 


e 


Olfe Attozny of the Common-Bench; bzingzs an Attachment of pꝛivi⸗ 

ledge againft Hole,. and declares in an Aaion of the Caſe upon an At- 

ſumpſit, and after Uerdic foz the Plaintiff, and Judgment, Erroz 
was h2ought and aſſigned, becauſe there were no pledges entred upon the impar- 
lance Roll; and now Hendcn moved, That this might be amended, and pedges 
inſerted; Foz in the Ni6 prius Roll there the pledges are mentioned; which is 
ſafficient to induce the Court; and he ſaid it wes but matter of feʒꝛm, and aided 
by the Statute of decimo oRavo Elizab. Reg. cap. 1 3. after Werdic ; but the 
Court denyed the amendment: Foz Wthough the Jae-Roll ſhall be amended 
by the Imparlance-Roll, becauſe it ispzecedent , vet the Jmparkance-Roilthafl 
not be amended by the Aſae-Rol!, being fubſcquent : - Alſo the Recozd being 
removed, they would not amend it, fez they ſaid it was not fozm_ but ſablance, 
Vide Dyer 288. 18 Ed, 4. 9. | 


__...._ Phelps.verſus Lane. 


Ction, Fez that Defendant ſaid of the Plaintiff I of divers ok 

the Kings Subjects, Thy Father s a Thief, Innuendo the Plaintiff's fAf- 
ter Uerdic upon Not guilty, it was moved; That this Declaration uu not 
god, becauſe it was not alledged to be ſpoken tothe Dow of the P aint, noz in 
their pꝛelente, and the woꝛn Innuendo heipethnot ; und of this opinion were all 
the Juffices : wherefoze it was avjudged foz the Detendant. 


Hilton ver ſus Robert Pawl, Hill, 2 Car, tot. 630, 


"1.4 en x ä 

Reſpaſs, foz the taking a Saddle of the Paint iffs at Stoke-goldingham: 
Upon Not guilty, a ſpecial Uervic was found, viz. That the Pariſh of 

— Hinkley in the County cf Leiceſter is, and time whereof, gcc. wes an an- 
cient Rec ey aud Pariſh Church, and that the Crna; ann is 


an ancient Anlage, and parcel of the Recozy of HinkW&-afozeſaid; and that 
from the time of King Hep. 6, and alwayesafter wary t thisp2eſent, there 
is and hath ben a Church in the ſaiv. Millage ol Stoke · goldingham, which, du⸗ 
ring all the ſaid time, hath been uſedand reputed as a Pariſh, and that the Inha- 
bitants of Sroke-goldingham afozeſaiv, daringall the ſaid time, have had all pa- 
rochiall Rites and Church-wardens, and that the ſaid Uillage of Stoke- 
goldingham is diſtant from Hinkly about two miles; and if ſupertotam mate- 
riam in forma ptædicta Compertam videbitur I uſlitiariis 8 Cutiæ hic, That the 
alozeſaid Village of Stoke · goldingham be ſugha Pariſh as by the Statate of 
43 Eliz. cap, 2. ftꝭ relicf of the pd is chargeable to the maintaining their own 
P32: Then they ia the Defenvant is guitty, to the dam ot ) 1, and coffs 40s, 
and if. ſupet coram materiam in forma prædicta Compertam videbĩtur Jaſlicia- 
r1zs hic, That the afozeſaiv Willage of Stoke goldingham ſtands chargeable by 
the Statute afczeſaid, to muintain the paꝛ ot Hinkley Mett Then 5 
that the Defendant is not gatity: And upon this Uerdidpbeingargaed at the 
Farre by Athoe fc2 the Platmtit, and Berkley foꝛ the Deſtundunt, thy C durt re · 
lol ved and deltpr red their opinions ſeriatim tos the PA, That this is ſuch 
a Pariſh within the Statate of 43 Eliz. as is chargeable foz the reliet᷑ of the p 
of Stoke-v0)\ygham, and not fo2 the pz of Hinkley : Fe2 being found, That 
it was a Church in the time of King Hevry the ſixth, & tunc & ſemper poſtea 
reputed fo2 a Pariſh, and not in the negative, That it was not a Parith befoze : 
It may be weil intended to ke a Pariſh befoze, and it doch net exclude, —_— 
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was not befoze time whereof, tt. And although tt would not be ſo intended, yet 
being found , That it were a Church then, and that there were Church warde ng 
there, it is a Pariſh within the tatute, although it be but a reputatie Pariſh , 
foz being in ule ſo long befo2e the Statute, and at the time cf the Statute, the 
Statute appoints, That the Church-wardens and th2& 02 four Overſers ot the 
Poz joyned with them, wall, & c. and no Church-wardens of Hinkley are 
Church-wardens of Stoke- gold ingham, and by conſequence have nothing to do 
the te, and the Church wardens of Stoke-goldingham are onely to medale with 
the Charch there, and by conſequence with the Po of the Pariſh ; and the 
Statute hath an intention to confine the relief to Pariſhes then in eſſe, and that 


every Pariſh ſhould meddle with his pꝛeper Uillage, and their Pz are to be 


p2ovided fo2 there, and not elſewhere; UWherefoze it was adjudged foz the 
Plaintiff, | 


Ole verſus Rivett ante fo], was now moved again, and Richardſon, Hut- 
ton, and Harvie held their fo2mer opinion, That the ICue was well enongh 
joyned, foz there is no mention of any who devaſtavic in the Replication, and 
necefſarily it is intended, Chat the Mother of the Exccutoz devaſtavit, fey no 
other might make a devaliation ; and the Rejoynder being quod prædicta Kat he- 
rina non devaſtavit, & de hoc ponit ſe luper patriam, & querens ſimiliter, and 
being found foz the Defendant, quod non deraſtavit, the Plaintiff ſhall not 
avoid that Uerdic by ſaying, That it is not ſhewn who devaltavit, ſo to take ex: 
ceptions at his own Replication; and Hutton ſaid, admitting that no Iſſue be 
joyned, and that the Wervic micht not aid it, pet the Judgment ſhall be againſt 
the Plaintiff,foz his Replication is ill fo another cauſe ; foz in the Bar the De⸗ 
fendant alledgeth,That ſhe had adminiſtration committed unto her durante mi- 
nore ætate of River the Son of the Inteftate.and that he came of ags in 9 ] aco- 
bi, and that afterwards he refuſed td be Executoz, and the adminiflraticn was 
committed to Dir Hugh Wirrel 3 Decemb. anno 19 Jacobi, the Plaintiff re⸗ 
plies , That bcfcze the commiſſion of the Adminiſtration to the ſaid Sir Hugh 
Wirrel, viz, 6, Octob. 19. Jacobi, devaſtav it, which admitting it ould be inten⸗ 
ved that Katherina devaliav:r, yet that was a devaſtation aftcr River the Exe⸗ 
cutoz came of age ( who came of age in 9 Jacobi, and then ſhe might not be 
chargable there with: Ss the allegation that devaliavic 19 Jacobi is il, and 
therekoze Judgement ought to be given egainſt the Plaintiff, but foz the other 
point Velverton, and my ſelf, hel d our foʒmer opinion, That here is no Id ue, fc; 
intendment will not aid a Replication, and being no iſſue, the Uerdict is veid, 
and not aide d by any of the Statutes of Jeotayles ; but by the opinion; of the 
other tee Juſtices Judgment was given foz the Defendant. 


| Wellley verſus Allen, 


© A Prohibition was payed fo Weſtley againſt Allen, to ſtey a uit in the 
AA apittan Court, concerning the Pꝛobate of a Will which was of Govg 
and Land, which will was alledged to be revoked (and ſo it pꝛoved) upon 
a Suit at the common-Law foz the Land. Wpon Jſae of non cevilavic,it was 
moved to be abſolutely revoked in toto, and a non deviſavir found; end now the 
Duit is in the Spiritual Court to pzove it to be a gov Mtll and not revoked, 
Upon this ſuggeſtion the Court gave dap, if cauſe were not ſhe wn to the contra- 
ry, Chat a Pꝛobtbition ould be granted: Foz the Court held That if the Que⸗ 
ſtion had been in the Spiritqal Court th Pꝛobate a Will of Gods Land, and 
making an Trecutoz That they ſhould not pzoced to pꝛobe the Will quoad the 
Land, but that a ſpecial Pzobfbition;as to the L and, ſhould be granted. 


Morant 
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Morant verſus Cumming. 


& Orane Lefſ of the Earl of Hertford againſt Cumming Wicar of Licbeck, 
pꝛapes a Prohibition to tay a Suit in the ſpiritual Court toꝛ Tythes, be- 
cauſe the Lands were parcel of the Fozreft of Bear, whereof King James was 
ſciſedin f& in jure Cotonæ, and he and all his ÞPzedeceſſozs held it diſcharced 
of payment of Tythes, and granted it to the ſaid Earl of Herford in fee, and 
ſo he ought to hold them diſchargod : And it was doabted whether the Patente 
may have ſuch pztvilevge, oꝛ that it be onely a pꝛiviledge annexed to the Crown * 
during the time that the Land was in the Crown; but it was granted de bene 
eſſe, unleſſe cauſe were ſhewn to the contrary ſach a day. 


Owen verſat Thomas Ap Rees, Hillary, 2 Car, Rot. 1789. 


Ction Sar Trover of twenty Loads of Wheat, xc. Upon Not guilty plca⸗ 

ded and a ſpettal Uervtc, The firſt queſtion was, Whether a Leaſe foz 
three Lfves by Indenture. dated the thirtieth of Augult anno 20 Bliz. haben- 
dum a die datus, and lettcr ef Attozny made the firſt of @emptember anno 
20 Eliz. to make livery and livery is ma de accozdingly, be a god Leaſe : be- 
cauſe if livery han been made the ſame day it bearing date, and letter of Attoz- 
np hap been in the ſame Deed, ft had ben merly doid. The ſecond queſtfon, 
admitting, That ifvery by letter of Atteany ſubſequent be gov; Whether a 
Leaſe being made by a Biſhop foꝛ thy& Lives; viz. to one foz life, remainder 
to a ſetond toꝝ life, rematnder to a third foz lite, ſo not 'warrantes by the Sta» 
tate of primo Eliz. cap. 4. amd the Mut ceſſoʒ accepts the rent Whether this 
be a good Leaſe againſt the Huttceſſoꝛ himſelt, who accepted the rent, and ſhall 
bind him during his time, fo as he cannot enter to avofd it, and make a 
new Leaſe - Theſe were the points intended, and were atgued at the Barre, 
but foꝛ a fault in the Leaſe, whereby the Defendant claimed, the matters in 
Law were net reſolved: but Judgment was given foz the Plaintiff, without 
any of the Juſtices opinions concerning this point. The fault was, That the 
Biſhops there aſnally by one Leaſe had let thz@ Panos, reſerving 321, rent 
yearly, which was feund to be the ancient tent; and the Biſhop here makes a 
Leaſe habendum to Thomas ap Rees, and his aſſigns, rendzing to the PEiſhop 
and his ucc eſſoꝛs the uſual and accuſtomed yearly rent, and the Rents and 
Services at the dapes and times uſualiy actuſtomed, and he doth not ew any 
rent in certain and becauſe the ancient tent of 321. hav ben uſually paid, 
where the ther Þ1nezs were let together, but there was not any old rent re- 
ſer ved upon this Leaſe with ſuch exception (and then the old reſervation is 
meerlp void, and no rent at all ri ſerx ved thercfcze all the Court held. That this 
Leaſe under which the Defendant claims, is a void Leaſe by the Statute to 
bind the Dqcc:Noz, and the Ducceſſoz havingentredand made à god Leaſe to 
the Plaintiff, if this Leaſe to the Defennant be not in eſſe it onght to be avs 
judged oz the Plaintiff: But in the argument of this Caſe at the Barre; 
Fo2 the fir point, a Caſe was cited betwixt Creenwood and Tyler in the 
Kings-Bench, Trin. 17 Jacobi rot. 1 ty. where it wes ædjudgto (and affirmed 
afterwards in tbe @rchequer Chamber upon a Mit of Erroz) That tt one 
makes Leale foz iife by Indenture dated viceſſmo die Auguſti, fecundo Ed- 
wardi ſexti, habendum, from Michacimas following; fr2/thze iives, and ber 
is made by the Lec after Michaelmas2 It is 4 god Araſe by the Andentare 
(toꝛ it was a Leaſe by Baron & Feme of the Land of the Femme, which sought to 
innure by the Deep, otherwiſe it had not ben good to bind the Fee, fos it was 
adjudged it bound her) Do it ſ&meth a letter of fAttozny, being t wo dayes eftcr 
the Deep, is as good as if it had been made in perſon. And fo? the ſecond point, 
another Cale was cited to be adjudged in the Common-Bench, Paſch. quinto 
Jacobi Rotulo milleſimo quadrageſimo primo betwirt Wheeler and Danby, 
upon a ſpectal Aerdia in an Ejectione firma, lo; an acre of land in Mayſemore 


in 
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in the County oł Gloceiter , That whereas wic.aca loiwop of Clocener was 
ſciled in fe of the Panoz et Maylemore,wherezof this at re is parcel, and by In⸗ 
denture octavo Elizabethæ Regipz,demilcd that at rs to j aper Danby, and Wil- 
liam Danby; habendum, to the ſatd I aper, a die datus Inoent uræ, ke his life; re⸗ 
minder to the ſaid William Danby fc2 his life, rendzing the ſhillings two 
pence by the year at Michael mas, and the Annunciation, and that the ſaid Richard 
Bichop of Oloceſter died, and Codfrey latc Bſhop of Gloceſter, was tree ted 
Bishop, and having nottcc that divers Rents ot the laid Panoz were due and un⸗ 
patd,commanned J. W. his 3Eayliff ct the ſaid Panoz, toreccive the ſaid Rents 


artet, who at toꝛdingly received them,whereof the Rent of the ſaid William Dan- 


by was amongtt others paip to the ſaid Codtrey, not giving notice particularly 
to the ſald Biche p That the ſaid Rent received of the ſaid William Danby,was 
the Rent of the laid William and that the ſaid Biſhop gcncrally anno quadrage- 
ſimo tertio Regin. E1z. accepted of all the ſtd Rents by the h nd of his 1Bayliff, 
and found the Statute of primo Elizabethæ, and th: t the ſaid Godtrey, Biſhop of 
Gloucelier, primo die Aprilis quadrageſimo quarto Elizabethæ, demiſed to the 
ſaid Plaintiff, the ſ«fd Acre, and all Tythes zo wing thereupon toꝛ one and 
twenty pears ; and that the Plaintiff entred and was poſſeſſed until the Meten⸗ 
vant William Danby ejeded him; and upon this Uervict Judgment was fo2 
the Detendaut and it was alledged et the ar, That it was reſolved hereupon, 
That although the Leaſe be ĩoꝛ lite habendum a die datus, yet being found quod 
Epi copus dimiſit, it ſhall be intended, That livery was made after the day, and 
then it was a god Leaſe, Setondly, this acceptance of the Rent by the Bi- 
ſhops Sutteſſoz, ſhall bind him foz his time, ſo as he ſhall not avoid that Leaſe 
which was other wile vol dable, betauſe it is a Leaſe of partei of the Demeaſns, 
ad fo2 two lives the one after the other in remainder: And the Copy of this 
Reco2d was b2ought me, whereby A ſaw Judgment was given upon this Mer⸗ 
dict fo2 the Defendant ; but quzre whether it were fc2 this cauſealledeed, 02 fo2 
_ the Plaintiffs Leaſe was not warrantcd by the Statute of primo Eliza- 
cLnz, 


Ote a common retovery in a zit of Entry againſt 1. S. fo2 the Pane? of 

D. in the County of Buckingham, was endeavoured to be dzawn, and ſuffc- 
red at the Bar, wherein the Tenant pzayed aid of the King; by reaſon of a Mar⸗ 
ranty in the King, whereby he warranted that Lind, and granted to make re- 
compence upon Tviction ; and this ayd preyer, was to be inſtcad ofa Woucher, 
The Warranty being created by fine and recovery dzawn in Paper, wherein 
the Tenant vouched the King,and Bir Robert Heath the Kings Attozney (by a 
Warrant as he ſaidfrom the King) entred-into th: Warranty,and pꝛaped, That 
the Demandant might t ount, and ſo it was dꝛawn, That the Demanvant petit 
verſus Dominum Regem , That Land (as the uſual manner of the Counts in 
common recovery is) and that the Attoꝛney of the King'vouchcth over the com- 
mon Vouchee : but this being pcrufed by the Court, although the Attodnep ſaid 
he had warrant foz ſo doing pet becauſe ſuch a courſe hath not bien ſen,no2 any 
Pꝛeſident ſhewn,Mhat ever any ſhouldcount againſttheKingas Vouchee; and 
this courſe is now deviſed to bir a remainder expectant upon an Eſtate tail in 
the Bing (as a Fine by the King is ſufficient to bar an Eſtate tail in him) and 
althcuch4t is uſed to be levied ly the King;yet that is done by wap of render and 
not by an immediate Mit of Covenant, therefoze the Court would not ſuffer 
this recovery to paſſe, 'foz the King ſhall never render in value upon Voucher, 
but in ſach caſe they ought to ſue to the King by Petition, to ha ve in value, and 
not by way of Voucher. 'Vid.9 Hen,6. 3. & 56, 25 Ed. 3.39. 39 Ed. 3. 11. 
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Smith verſus the Executors of Poyndreil, 


Rohibition was granted upon the Statute of vicehimorertio Henrici octa- 

viz capite nono, fo2 ſuing foz a Legacy of ten pounds in thc Pꝛerogat ve 
Court, whereas the p:rties dwell in another Diocclle ; but becagſc the Will 
was p20ved in the Spiritual Court, and the Suit in the ſame Court where the 
Pꝛobate was, and there Sentence given foz the Legacy; and atterwards an 
Appeal upon this Sentence to the Delegates,whcre it was affirmed, and Coſts 
taxcd and Ext om munitation upon the Bentence; and in all this time, until af- 
ter the dentente in the Appeal, not any endeavoꝛ made to ſtap theſe Duits 
by the ſald Statute; therefoze having fo long allowed the Juriſdiaton of the 
laid Courts he came now to late to have a Prohibition; and although a Prohi- 
bu ion was befoze granted becauſe the party had not notice to contradict it, yet 
the Court would not compel the party to appeat and plead thereto (as is the 
uſnal courfe in ſuch caſcs) but, apon motion, granted a conſultatton. 


Sir Randolph Crew verſus George Vetnon. 


LIP a Petition cxhibjted by Roger Downs, Uice-Chambcrlofn of Cheſter, 
to the King he rcferred the conſideration thereof to the Lozd Keeper calling 
unto him any of the Auſtices of the Benches , who thercupou called Juſtite 
Jones. Baron Denham, Juftice Yelverron,and my ſelf. The ſole queflion was, 
Whether a Commiſſion iſſuing out of the Court of Cheſter, betwirt Sir Ran. 
doiph Crew (late Chief-Juſtice) and George Vernon Eſquire, (now one of the 
Barons of the Exthe quer) to examine Witneſſes in a caſe depending befo2e the 
Chamberlain et Chetter, which was awarded in Hillary Term, anno viceſſimo 
ſecundo Jacobi, returnable in Eaſter Term following, were well executed. The 
Commiſitoners beginning the examination cf their Witneſſes upon the 28. day 
of March, Anno 1625, being Monday (which was the d:patftcr,the Demiſe of 
King James, ) and continued in examinatton of divers Witneſſes on both ſides, 
until Friday following; at which day, and not bekoze, having notice of the De: 
mile cf the King,they ſurceaſed,and returned all what they had donc; and upon 
a motion to the ſaid Court foz the ſuppꝛeſſing of thoſe Di poſitions es cramined 
without Marrant, ans b:foze thofe who had not any authozity (as ws acred 
by all, That by the Demiſe of the King, the Commiſion was legally determined 
without any notite) yet the ſaid Roger Downs (upon view of P2eſidents cut of 
the Court of Wards, where ſuch depoſitions taken in that Ccurt remain, with: 
in two vaps aftcr the Demiſe of the Kings and exception taken fo; ſtey of publt- 


tation, pet it was reſolved, That they ſhould ſtand and be publiſhed) and upan a 


Certificate from the Six Cicrks in the Chancery, That they conceived it might 
well be done, ozdered, That fc2 the moze legality of the pzoceding, a 
new Commiſſion ſhould iſſue to the ancient end fezmer Commiſſioners , 
That they ſhould examine as many of the Witneſſes as were alive, reading 
to them the to mer Depoſit ions and Interrogatoꝛies, and if they affirmed them, 
then they ſhould ſtand it otherwiſe, they ould be ſuppzeſſed, and ſach Depoſi- 
tions of thoſe which were dead (it any) ſhould ſtand, and that they ſhould cx4: 
mine any new Witneſſes upon the ſame interro-atozies, but not upon others, 
P:reapon the ſaid George Vernon by Petition comp/ainine to the King, accu» 
ſed the ſaid Roger Downs of partiality, and that the Juſtices of Aſliſe jeyney 
with the ſatd Roger Downs,fn making Oꝛzders in this cauſe, and thereupon ob- 
tained another Oꝛ der under the Kings hand to tay the fozmer pꝛoteedincs: at. 
ter wards the ſaid Downs exhibited a Petition to the King. ſuggeſting that the 
fozmer Petition was ſcandalous to the Court. and to the Juſtices and himſe/f ; 
cupon this matter was referred to the rxaminat ion cf the Lozd Reper, and 

the Jaffices; and ſo upon the examination of both Petitions, nd hearing Coun⸗ 
ſel on bothparts,the Lozv Ateper and - the laid Juſfices reſolved, and ſo w_ 
ed 


* 
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ted tge King, That they conceived this oꝛder was juſt, and great riAfon that the 
Depoſitions ſhould ftgnd : Foz although legally the Commiſſion was detcr- 
mined by the Demiſe of the King, yet the Commiſſioners not having notice 
thercot, and having examined concerning the ſame, they held that ſuch Mitnel⸗ 
ſes were duely [woꝛn, and ſhould be allowed, cſp:cialiy in a Court of Cquity, 
where the pꝛoteetines be jure natura i, and not accc2ding to the tric courſe of 
Law: And they further tertiücd, That no int onvenience could enſue upon 
ſuch pꝛot ee dings befoze notice of the Kings Demiſe; but ik otherwiſe, it weuld 
dꝛaw in gaeſtion many Trials by Uer dias cf Nin prius, and rials and At⸗ 
tainders upon G. al-deitverics , whereupon divers have ben arraigned and 
executed ſince the Kings Demiſe, and befozc notice therecf, a multo tottiorĩ, 
they held, That the cxaminstion of Mitneſſes ſhouid ſtand; and they further 
£criificd, That they appꝛoved of the ſatd courſe, That the Witneſſes ſhouid be 
called, and their fozmer ei ami nations and interrocatozies tendzed to luch of 
them as were elive, and to inquire whether they appzovend of them, and not to 
examine them de novo; and of the direction to examine the new Mitnoſſes up- 
on the lame inte: rogatozies and not upon others foꝛ then intenventence might 
cnluc : And laſt ip, they humbly deſired, That to recifie the credit of Pr. Downs, 
and the pzocedings cf the Court, his P jeſty would be pleaſed te revoke his 
oꝛder of reſtra int, and that this Certificate now to be made, might be ſent into 
the County of Dei by to be read there, and that the pꝛocæ dings might be accoz- 
ding to the fozmcr oder: Yet foz as much as the cauſe was weighty, That 
upon the ũ nall hearing and determination thereof, the Court might be aſſigned 
by the Juſtices cf Aſſiſe of the laid County, which is without pꝛeiudite tothe res 
patation of any of them: and ſo it was certified acco2dingly, Upon this Cone 
ference the Led Keeper pzopounded this queſtion unto us: It any Witneſſes 
examined upon ſuch an illegal Commtiſſfon ſhould be perjured , whether they 
might be puniſhed by the Statute-of quinto Elizab. cap. . foz that perjury: we 
all conceived they mieht; fe being cxamined befoze notice of the Kings Dee 
mile, what they did was legal, as the Books be in 34. Aſſiſ. Pl. 8. 5 Ed. 4. 12. 22 
Hen. 6. 29. | 


Stephens verſus Potter, 


Me queſtion was bcfo2e the Loꝛd Keeper, and the caſe agreed upon by coun⸗ 
ſel on both ſides, and ſet down under their hands, was That Pr. Tate ſeiſed 

in kee of the Advouſion of Wotton, by his Deed let that Advewoſion, and divers 
othcr Lands foz peers, to the Led Zouch, and others, fc2 the payment of his 
Debts and died ſeiſed of the Jnhcritance; ſome of his Lands being holden by 
Rnicht-fcrvice in capite, and his Son and Heir Zouch Tate within age, which 
was found by Ofice ; whercupon the King granted the Wardſhip of Bodp and 
Lands to the ſaid Leſees rendꝛing Rent to the Receiver oz his Deputy with⸗ 
in fourty days after the Feaſts appcinted foꝛ piyment, with aclauſe to be veid 
fo2 non payment, and it was agreed, That the Rent due at Michaelmas, anno 
20 Jacobi was areer. and in Feb.2o Jacobi the Rent was paid to the Receiver, 
and all Rents alter duely pid - the Church becomes void during the minoꝛ itp 
of the Mard, and afterward the King pꝛelents to this Church under the Great 
Seal, and under the cal of the Court of Mards ut ſupponitur,viz, Potter was 
meſented under the Seal ot the Court of Wards. as to a Church which apper⸗ 
taincd ta the King carione minoris ætatis of thc ſaid Ward , and he firſt obtai⸗ 
ned inſtitution and induction, and afterward Stephens ( who was pzeſented 
under the Great Seal) obtained institution and inducfon,and which of thels 
were Parſon was the queition - And firſt tt was agreed, That the King map 
meſent to any Church which he hath in right of Wardſhfp , either under ths 
Oreat Deal,oz under the Seal of the Court of Wards ; but a Pꝛeſentation un⸗ 
der the Seal of the Court of Mards, it he hath not right to pꝛeſent in right of the 
Mard is vold. and cannot make an uſurpation ; becauſe the title to the pzeſen- 
tation is void, and ſo no pzefentation ; and an inſtitution without ann 
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ts voi az it is held in Greens Cale, Coke 0 —— 9. and anno octavo j aco- 
bi in the Compi Bench. here it was re ſol ved actoꝛd ing. Th:t a weleuta: 
tion map Gebeten \.- Decondly,-ft was agreed, That the — fog 
reurs made of the Land and Avvowſon under the Seal of the Court of Wards, 
is not abſolutely void by the non payment of the Rent, reſcxrved upon the ſaio 
Ltaſe fo2 ytars, without office, becauſe the Rent was paxable to the Recetver 
02 his Deputy, which is matter of fac ta ps; foz there-iga difference betwirt 
a Leaſe foz years r:ſcrvintgRent payabte at the Recetyt of the G:chequer. with 
ſuch p3oviſoes,ur ſupra, and when it is papable to the Receiver e his Deputy: 

02 in the firſt caſe, The payment 62 non-payment appears by Reco2d; and 
Thcrefoze to move the non-paymen: there needs no office, But in the laſt caſe, 
Lhe payment ts to be made to the Recetver oz his Deputp, end that appears not 
£63d,and therefoze the Leaſe not void by the non-paymenc without 7: 


And ſo, it was ſam was the Reſolution iy the Caſe of Sir Moyic Finchy + 
Tprogmorton. The third Pbjection was Advmittingthe Let ſe made of 

ar dch p to be void foy non- payment of the Rent without vice found. pet des 
caſe the King hath but a third part of this Ad vowlon by the Watvihip-upon 
the-Statutzof triceſimo ſecundo tHienrici octaĩ, agamit Leaſes meta pay. 
ment of debts, and hath tit le to pzcſent to tis other t wo parts by his Pꝛetoga⸗ 
tiv. which ought to be under the Great Sea}, ( foz that wali have the pe ami 
nencs to bo pzeferred in Grants) under which cf theſe Seals it oucht to have 
been made The fourth Dbjedion was. That fozaſmucy as the Pꝛeſentat ion 
under the G; ext. Heal, and rhe Pzeſentaiſongunver the weal of the Court ot 
Marde, were both the ſame, day; And the Þ3cſentarion under the tal of the 
Court of Warda.deth not mention the fir Pzeſentation, and revcke it, whe: 
ther it ſhall be god ⸗ Bat to theſe two laſt points no opinion was velfverew, 
hecauſe the Lord Keeper concet ved, foʒ the lait-reafon, T hat the P3cſentation 
er the Heal of the Court, of Wards was void; And he eſtabltched the pol⸗ 
lion with-$Stephens,the Mzeſentee of the Bing, under the.Geeat Heal. 
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| Sir Bdward Peto verſus Pemberton, Mich. 3 Car. rot. 6 
N Replevin the Defenvant made conuſance as Fayliſt to Humpbry i 
becauſe that Humptiry Pero his Father had granted a Rent-charge of f 
pounds thirtees ſhUlings four pence unto him td his life, and foz fourty ſis 
pounds Rent arrer at the Aununtiat ion primo Jacobi, de diſftatned and 
averred the life of the Gzantee : The Plainti# confefſeth this grant, but that 
alter ward this Lam ſo charged, deſcenved to the ſaiv Edward Pets; who let it ts 
the lata Humphrey Pero for five handyed years, primo Aprilis, decime Jacobi ; 
And that the laty Howphcey Pero enttred by dertue of the ſatb Leaſe! foz years, 
and was poſſeft, Et hoc, c. The Detendant rejoyns; That after this Leafe, 
and befoze any part ol the Rent was arrcear, viz. decimo ſexto Decembris; de- 
cimo ſexto Jacobi, te ſmtendaod dimiſſionem prædictam of the ſuid Lands to 
the ſafd Edward Peto, qui ad tunc & ibid. thirtteagred, Er hoe, &t; and here: 
upon the PlaintiEvemurrev, "Firſt, it was objected, That the ploaving ot t 
ſurrender dimiſſionis i ædictæ, and not of the Tifiments, £2 of all his Eftafe 
therein, was not gad, led non allocatur, (063 ths furrender of the 'Ltale 


aa ½s Eſtate and Intoref, and io tt is intended; -anyalthoughthe al — 


ts to ple an ſurtennit e the Eſtate, pet it is all ont and ſo much is filiplycy, Se» 


condly, it was objected, That although he hath pleaded a ſurrender, and that the 
Leſſoz agred thereto, pet becauſe it is not pleaded, that the L«Co2 entred, the 
Rent which was ſuſpended, remains yet ſuſpended, until the Lefo2 enters oꝛ 
wat ve the poſſeſſion, Sed non allocatur; Foz when he pleaded, That the Leſſoz 
agreed to the ſurrender, it ſhall be intended that he entred; and it is not uſual 
to plead a re-entry upon a ſurrender, no moꝛe then when a feoffment is pleaded, 
to plead livery and ſefſin thercof, becauſe it is to be admitted. Thirdly, fcz the 
matter in Law, When the Gzanter of a Rent foz life, accepts of a Leaſe foz 
years et part of the ſame land and furrenders thefatdKTeafe; whether the Rent” 
remains ſuſpended during the years. oz berevived pzeſcntly by the ſurrender # 
Brampton Serjeant much urged, That it is determined during the term foz 
pears: Fo? if he hav granted this Leaſe ovet, it had paſſed the Rent inclu- 
lively: So in this caſe where the Leſſ& ſarrenders, it is quaſi a Gant unte 
him of the Term, and thercfo2e the Rent ſhall net be revived ; but he agreed, if 
the Leaſe had ben to the Gzantee of the Rent upon cendition, and the Lefſcz 
had enfred fez the condition bzoken, oz hav recovered in waſts, the Rent had 
been revives, fc2 the Leaſe is abſolutelp determined, viceſimo primo Henrici 
ſept ĩmi, folio ſeptimo 3; decimo nono Henrici ſexti;tolio quarto & quadrageſimo 
quinto; ſeptimo Hentici ſexti, tolio ſecundo; but herg the T eſſoꝛ is in by the 
Leſſe, quaſi by his own ad; and therefe ze it ſhall not be revived: But all the 
Court held, That the Rent was revived , Fo2 by the ſurrender and agreement 
of the parties, the Leaſe is abſolutely determined and not in Eſſe, and none of 
thim tan ſay that it is in Eſſe; but᷑ a ſtranget who is to ha ve ben«fit thereby map 
well ſap. that it is in Eſſe as to him; but quoad the Leſſcʒ and Leſle, it is de- 
termined, and the poſſeſſion and interoſt is in him without entry; Wherefcze 
it was adjudged foz the Avowant, 
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Stanford n Cooper, - Hill. 2 Car, Rot. 2674. 


Cre acias upon a Javgment in Debt, in Termino HIlarii vicefimocſecundo 
S acobi again(t ont Bin, the Defenvant being retuened 7277-1200, pleads a 
Statute ncknowledgtydp the (aid Bitl,viceſimolecundoJanuarii,annovitelima 
ſecundb Jacobi.4 an Cttent dy virtue & the tato Statyte: Andif this Javament 
wall rettete to the firft day el Hillary Len, which was the twentieth'sfJanua-- 
ry, being the Effoyn day, 02 only to the twenty third of January,” which' was 
quartodie poſt, was the queſtion Fo it it telated to the firft day it is pze- 
tadent to the tatute, awall th Coutt agrev, That the Judgment dan have 
telatton to the ſirit ay; fo2 in lawit is the firſt dap of thu Term, m iegan 
Acts have relation therounto, and the! quarto die pos is the day ol rats, till 


when fo; divers purpoſes id party ſhall de pzojudiced fob nat a but as 
to cotninon intendment 1 — 7 robes 
4 Demutvet it was avjudgevactogdingly to the Phatndtf, Vide Dyes 200, 85 
36 1. trieeſimo quarto Heritici ſexti, felis vicefino;" Mceſimo ſeculido Henrici 
fexti, folis ſeptimpo. A agar” 1.1 , 68 £9614 668 $35 
a ; IC 123! ende: ot wart RAY 
| - © Biggor'vir fs Smich, in the Exchequet Chamber. 
? : Ns 3 0...» Ga 0s $4 a i IT {Bs 
U on an eſpetiall Wervic in the Exchequer, was this Caſe trytd: i man 
of Lands in Fe. conveys it by feofkment to the uſe of himſait, and 
Wild, and to the Mete of the furvivoz of them. We Pasband: afterwards 
makes a feoffment of this Land, and dies, the Wife enters and infcoft a Stran- 
ger, and dies; The queſtion was, TWhether by the Wifes entry the Fee ſhall 
vett in her ſurviving, ſo as her Aue ſhall enjoy it + And it was adjndged, that 
this feoEment of the Yitsbands hath veſtrvycy this fature rontingent ufx ot ti 
Fee ; fo whatſoever tummot att rue at the time of the death of the party. who 
firlt vyeth, cannot afterwards/by any au, be re vive, but is abſolately eptin« 
guiſhed, And a W2itofTrtoz being bjonrht in the Exchequer Chamber be- 
foze the Lozd Keper and A Treaftrer bf England, being both of tbet Laws 
pers, and bcfo2e the two Chief-Juftices Hide and Richardſon, and befoze Wal- 
ter Sbiet Baron, this Judgment was this Term atbamed, as the ſais Chief- 
Baron telates unto we. ant e | 


Sir Thomas Holt verſus Satnbach, Trin. 2 Car. Rot. 732, 


Eplevin upon Demutrer. The cafe was, vir William Catesby Tenant 

lite of the Pano of Lop worth, temainder to Robert his Don and Petr 
apparent and to the Heits ales of hi bodp, rematnder to Sir William Cates- 
by and to the Veirs Males of his body, remainder to the Yeirs of tho body 
of the ſaid Robert, remainder to the right Peirs of the ſaid Bir William 
Catesby; The faid Sir William Caresby and Robert being within age, joyn in 
a Deed, whereby the ſaid Sir William Catesby grants, and the ſaid Robert con» 
firms to the ſaid Avowant and his Þ:irs an annual Rent of ten pounds by the 
, Payable out of the fafd Panoz of Lopworth, to the faid Defenvant and his 
eirs at two Feaſts, (iz. at the Annunciation, and t. Michael, with clauls of 
vilirels, and nomine pœnæ of twenty ſhillings foz every Poneth. Sir William 
Caresby and Robert feen in a Fine of the ſat Panoz, to the uſe ot the ſaid Wil- 
Ham and his Peirs who fnfeoffeth the Plaintiff and vyeth. Robert hath Iſſue 
vot living the Defenvant avows foz twenty ſhillings parcel of five pounds due 
at Mit hae lmas, anno ſet undo Jacobi, and becauſe- two hundzed pounds were 
dne pro nomine pœnæ fi two hund2ed Poneths, he avows ſoꝝ fifty pounds of 
this nomine pœænæ: The Defendont ſets fozth all this matter b wap of Avow» 
ry, £xcept the Nonoge and Feoffment te the Plammitk; and the tiff in 
barre of the Avow2y, ſhews the Honage of him who confirmed ond ploaved the 


fecffment and averment of the life of the ue in tail,” Upon this = _ 
way; 


— ** 
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Avowy, it was demurred and argued at the Barre, and the ſole queſtion was, 


Whether this debt be liable upen the Fooffg, e 1 granted by Te⸗ 
nant foz life, and confirmed by him in the remainder | He — age at 
the tims of the Gꝛant : tes it was agreed, if a rent SES op: Tenant te) 
life, .antyconvirmed by bim in re mainder in fee. within.agy; Nhat it is iin ait 
of — lile onely. and meer a ho Ga AStethe teme enga- 
and it tin auant for lite part hate the et mainder 03 raverſion and ding, it ban 
not bind th Anheritaute 2. And altheugh he had made a Feoftmant: over, — 
Feoff8rzqkl ter bis death; hend avoip it: hut here, becauſe he that 
Gant is noꝭ only TLenant 102 life, 3 tail, . —— a 
remains in tac; dis rent ia iſuing Kad mlthongh it 
— —.— who aa 0ert-in reminder intail, who cqufic- 
mos it; yet bog agmarhas this Eſtate tail is bavrey-by the Fine, an the lim. 
tation —— — his Yeirs who granted the Rent, and the 
F XK — 
a 0 8 thut 
Mall: tat cextend to the Feoffe, foz, he comes in under al. the Eſtates ot the 
Feoffoz, who granted the Rent-charge, and therefoze ſhall hold it charged; but 
betauſe the Avow2y was foz twenty ſhtllings parcel of fifty pounds, and the 
fifty pounds was parcel of the two hundzed pounds penalty, and he did not 
che io, that the reſivue of the penalty was diſcharged, theretoze it was held, —— 
the AW N¹jůjƷue. u 2cevingtowebing Edyardi quarti; fo io iecundo 
drageſtiad dctavo Eddiarnii, ſolioſten ond ſo regard tocbe 
in Mamtt 2 aintiff;pon zw in ient y oĩ the Apowys 
nnen 9.14 2107013 3: T. 23 deren of _— I ost 20 
30¹ — „ener simon Benger!s Cale, Deng n Ohs ,;208 
N endet A ; 2 6x1 0 


obligation: 
— the Plaintiff puis darrmig N antinnanceu u made a Baronet, and 
it was thereupon donbted, whether the Mt ſhould abate,; £o2 that the Statute 
of annd primo Edvardi ſꝛxtt᷑ capite vtettes the dignittes;of Dukes, Carls, Mi⸗ 
— — ens wenn Serfeants at Law, but men⸗ 
tions not Baronets, whereby it ſeemeth it was not /a dignity known at the mas 
kingdf that Statate ; but tt it were apignity the „and omitted out of 
the ſaid Statute, the Court then held it to be out of the Statute ; but it was 
then doubted by the Court, whether, if it were adignity created after the Sta⸗ 
tute, the ſaid Statate. (61d in equity extend thereunto; and the Court direc 
ed, That the Plaintiff ſhoald demur thereunto, and upon argument it 
ſhould be reſolved ; but in regard tt mas oni in abatement ot the Mit, ani t 
woultrhbe; hut u &eſpoyde offer thongbandiudged 102 the, Plaintiff; the: Plaſt 
tiff thereupon offered to ning a new nal, and the Deterdant conſented to 
appear gratis thereta;amd pteas in Barter on fo tele doubts were ors unde⸗ 


tormined. 
The Lady Chicheſley 22aink Thomſon 2nd the Biſhop 
um gu off Ire Paſch. 2 Car. rot. 302. 


ann aged topzaſent to the. Church of Wimple, and counts, That Sir 
.Fhamas Chichelley was ſeiſes in fee of the Advowſon of the Charch of 
Wimple, nn ot an Apyowſon:in groſſe,auy pzeſented Mar ſhall, and dyed ſeiſed, 
which veltended to dir Thomas Chicheſley the Pugbany.of the Plaintiff, who 
upon the twentieth day ol arch anno octavo Jacobi; bp Indenture granted it 
to the Thomas Eaſt, and to another in ter, to the ale of the Mlaint itt toꝛ her Joyu⸗ 
ture, and aftcr to the uſe ot himſelf in tail, and afterwards dyed ſeiled, the 
Church becomes void by the death of Marchal, wherefoze it belonged to her to 
pꝛeſent: The Biſhop dyes, pendant the Wit, and the Defenvant pleaved 
thereto; Ate is Parlona imparionagz of the ſaid Church ex prelentarione Re: 
$i5; and ſutios, That Sir Thomas Chicheſley, the Plaintiffs Pugband dyedſeis 
ſod in 2 the Aovowlon of Wimple/ as of an Advowlon in groſſe, * the 
ano 


e of the WWaitwlen⸗ 


on 


. 
7 
CY 
* 
1 


1 
7 
Lo 1 
3 
* 
7 
a 
1 
* 


Caroli Regis, in Communi Banco. 75 
Panoz of Preſton in the County of Cambridge, holden of the King by Rnight- 
ſervice in capite, end they deſcended to Thomas Chicheſley, Don and Yer, be⸗ 
ing of the age of two years , and that an-cfice was formd befeꝛe the Cſcheatoy 
of that County by a Wiz it of. diem claufit excremum, whereby this tenure and 
diſcent were found, whertupan the King was ſeiſcd, and pzcſented the Deten⸗ 
vant, who was inſtituted and induced abique hoc, That the ſaid Thomas Chi- 
cheſley granted the laid Advowſen to Thomas Eat, and the other prout, xc. 
Plaintif ſaith, quod non habetur aliquod tale recordum de 1nquintione; And it 
was thert upon demurred, The firſt ext eyt ion was taken to the Barrt, becauſe 
he ſaith that he is Patlona Imparſonara, and doth not ſay, tempore impetrat ĩo- 
uis brevis. Sed non allocatut; fo it ts tnferrcd by the W2it bzought againf£ 
him: and if he be Parſon /mparſonce bifoze the Plea pleaded; it fufficeth; and 
divers pꝛeſidents were cited in the new boks of Entries, fol. 494, 505, 507. to 
that parpoſe, Secondly, it was argued at the Earre, That this replitetion of 
traverſing the Enquiſi tion is not god, foz there never ſhall be a Travers upon a 
Travet's, but where the Travers in the Barre takes from the Platntitk the li⸗ 
berty ef his A tion, fo2 the place 2 time oz ſuch like, there the Plaintiff may 
maintain his Aa ion fox the place oꝛ time, and may travers the Indutement to 
the Travers. and nerds not to jopn with the Dr tendant in the Travers, but at 
his pleaſure may do the one 62 the other; but when the J:*ducement is made 
and concluded with a Travers of a Title ſhewn ty the Plaintiff, there the 
Plaintiff is intoꝛced to maintain his Title, and not to travers the Andacement 
to the travers, Vide 10 Ed. 4.3. & 49. 12 Ed. 4. 6. 2 Ric. 3. Title Iſſue 128. 
Dyer 107. and ol this opinton was the whole Court. : Thirdly, it was reſolved, 
Chat foz as much as t wo Titles ate compriſed in the Barre foz the King, viz. 
the dying ſeiſed to the Heir with n age, and the tenure in Chivalry, whereby the 
Mardchip is veſtcÞ in the King, and a Title to pzeſent without offtce, That 
therefoze in the Revlication they both ought to be anſwered, and it is not ſufft- 
tient to travers the Onquiſitien ; but ſhe alſo ought to have anſwered to the Te⸗ 
nure, and to the veſcent alledged of the Pant z, if the Defenvant had relyed upon 
them; but becauſe the Defendant did not rely upon them, but made them in⸗ 
ducements to the travers of the Gꝛant, which is the Plaintiffs Title, that Title 
vught to be maintained, and not to travers the Inducements to that Travers; 
Wherefoze foz thcſe cauſes it was adjudged foz the Defendant, Vide 37 Hen. 6. 
6, 24 Ed. 3.27. 46 Ed. 3. 25. 40 Ed. 3. 1t. 9 hen, 6. 37. 


Johns verſus Rowe. 


Ote, That upon a Commiſſion to Juſtice Jones, Jaffice Whitlock, Juſlice 

Yelverton, and my Self, and to four other Dodos of Law, in an appeal 
of Adminiftration committed by Sir Henry Martyn to Anne Row, Nece to Eli- 
zabech Johns late the Wite of Roger Johns; The Pugband appealed, pꝛetending 
that of right it belorige> unto him, and not to anyof the Mikes kindzed; and 
being divers times debated, as well by common Lawyers, as by Doctozs of the 
Civil Law, it was reſolved by Jones,. Whiclock, and Yelrercon, That of right, 
the Adminiſtration ought to be committed to the Muasband, and not to any of 
the Wifes kindzed, by the Statute of 31 Ed. 3. cap. 11. as to the matt faithful 
kriend; foz as it belongeth unto the Wife upon the Hus bands dying intettate, 
ſo it belongeth meꝛe pꝛoperly unto the Hus band upon the Mikes dying inte⸗ 
ſtate; but they agreed, That the @tatnte of 21 Hen. 8. doth not extend to tom⸗ 
pell the Husband to take Adminiſtration, foz that is a pena Law, and extends 
one ly to the Wife and Kindzed and not by cquity to be extended to the Þ 18+ 
band; and fo2 their cpinien they reiped upon Coke lib; 4. fol. 51. Andrew 
Oenel's Caſe. That the Adminiſtration ot the gods of the Wife belongeth in 
right unto the Yuzband : but J doubted thereof, and was of a contrary opt- 
nion: Foz the ſaid Bok doth not give any reaſon, ns} ſhew any aut hozity to 
maintain it, and in teaſon the usband is not to have it de jure, but it is in the 
power of the Oꝛdinary to temmtt the Adminiſtration anto him, oz to the cAttes 
Kfnd2cÞ ; 
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kind2ed+ fo? if he opght to have it de jure, he would never ſuffet the Wife to 
make any Mil foz the adbanccment of the Childzen by another Pasband. cz 
fq2 her kindzed ; and the Mile without the Busbands aſſent cannot make a 
Teſtament, but by his aſſent ſhe may make him Executoz foz things in Ation, 
as debts, og des biens aſport befoze the Coverture ; to it is his default if ſhe dyes 


inte tate: Alſo the Wife is to be intended to be advanced by her Husband, and 


to habe by the cuſtome carionabilem pattem bonorum; therefozv he is not in ſuch 
degree as his TW fe, and he is not de jure to have the Avminiftration ; but the 
D2dinary my commit it unto him if he pleaſe, oʒ he may refuſe ; and no appeal 
lies if the Ad mini ſtrat ion be not committed unto him: Foz it is merly at thc 
D2dinartes diſcretion; and of this opinion were the Civilians: but after- 
wards, the ſaid tine Jaſtices, fn my abſence, reſolved foz the Plaintiff, Vide 
4 Hen,6.31. 12 Hen. 7. 24. Coke lib. 9. fol. 38. 34 Hen. 6. 14. 29 Hen, 8. 26. 
39 Hen. 6. 27. 18 Ed. 4. 11. ' 


Fit William Crayford verſas Sit Robert Crayſord, Executor of | 
William Crayford, Hillary, 2 Car, Rot. 2418, 


Ovenanr. Whereas the Teſtateꝛ covenanted with the Plaintiff, That the 

Panoz cf Rideway which he aſſured anto the Plaintiff upon his marriage, 
was of the value of the hundzed poundsyearly ; he ſaith, that in truth, it is but 
of the yearly value of 250 l. The Defendant pleaded, That the ſaid Panoz was 
of the value of 3 oo l. yearly at the time of making the ſatd Invderiture, ſecun- 
dum ſormam & effectum Indenture prædictæ, and upon this they were at iſſue, 
and the Jury fit an eſpecial Uerdic, viz, the Indenture verbatim, as the Plain= 
tiff declareth, wherein the Teſtateꝛ covenanted to ſtand ſeiſep of that Panoz, in 
conſideration of marriage, to the uſe of the Plaintiff, and the Yeirs of his body, 
and covenants, That he was ſeiſcd of the ſaid Panoz at the date of the ſaid Jn= 
denture, of a lawful Eſtate in te, not withſtanding any ad done by him oz any 
of his Anceſtoꝛs: And thit no reverſion 02 remainder was in the King 82-any 
other: And that the ſaid Panoz was then of the annuall value of 300 l. per 
annum: And that the Plaintiff and his Heirs ſhall enjoy it acco2ving to the if. 
mitattons diſcharged, and ſaved harmleſſe from all ftncambzances made by him 
02 any of his Anceſtozs : And further they found, That this Panoz was but 
of the value of 2601, per any, at the time of the ſafd Jndenture, and no meze ; 
and that the Teſtatoꝛ had not done any ac to impair the ſaid value: And ik 
ſuper totam materiam, &c. So the ſole queſtfon was, Whether this Covenant 
foz the value depends upon the firſt part of the Covenant, That notwithſtanding 
any Act made by the Teſtator or his Anceſtors, 02 if it were an abſolute and di⸗ 
tina Covenant of it ſelf > And upon the firſt argument the Court reſoived, 
That it was an abſolute and diſtind Covenant, and had no dependance upon 
the firſt part of the Covenant, Vide 27 Hen. 8.29. 7 & 8 Eliz, Dy. 240, 


Sands verſus Trevilian, 


Pro of a Judgment fn the Common-Bench in debt, where the Plaintiff 
ſaed the Defenvant, becauſe he retained him being an Attoꝛny in the Com⸗ 
mon. Bench, to pꝛoſecute fach a Suit foz J. S. and agred to pay him his tes and 
ſheweth. That he laid out ſo much in that Suit foz J. S. and that the Defendant 
had not paid him. After Uervic, upon Nil deber pleaped, it was found fo2 the 
Plaintiff, and Judgment given. The Erroz aſſigned wae, That an Acton of 
debt lies not: fo2 the Defendant is but a Dolicito2, and there is not any conſls 
deration. And it is maintenance in htm to ſolicite @afts, 32 Hen. 6. 25. 
21 Hen.6,16, W@econdiy, although the Defemvant be ſuable foz this retainer, 
pet it ought to be in an Action upon the Cale, in an Aſſumpbr,and not in Debt; 
> $a there is not any contract bet wirt them: And concerning this point the 


ourt dogbted, and would adviſe thereof, Et adjutnatur, Vide Bradford ang 


Woodhonſes Caſe, Hillary decimo ſexto Jacobi in Banco Regis ror, 416. 
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Mynn verſus Coughton and his Wife, 


5 - Ction upon the Caſe, Whereas the Plaintiff had recovered a debt of 


thirty againſt T. D. and dis thereupon ſuc fozth a Capias ad 
"i rg ae eiken = — — ol the — of — 

„bridge, d atreſted m in execution by virtue o 
tatd Watt, That the Defernanfs 1 1 hint out of the ſald Execution, by 
means whereof he went at large, and cannot ſince be found, ſo as the Plaintiff 
is deltauded of hs Execution. Upon Merdict form fo2 the Plaintiff, it was 
moved in arteſt of Judgment, 6 on Action upon the Caſe lies not zgainſt the 
Defermant for this Reicous byt Sparky lafntif, who recovered; But his re: 
medy is againft the Sheriff in debt oz Action upon the Caſe, and the Dhcriff 
ducht to have this Ni- againſt thzReſcouTo2s, fo2 there is not any reaſon the 
Defiennantohouty be twice puniſhed, as they ſhoald, if the Plaintiff ſhould 
— this Action atainft them, und Hutton and Velretton w:re of that opt: 
nion; but Richardſon Chief-Juffice, Harvie, and my @elf held, That the Acton 
wen lyes foz the Plaintiff; ſoꝛ he is tde prty who bath the lofe, and to whom 
the fnjury was done, wherefoze in reaſon he ought to have the Action, and not 
be tnfczcev to ſur the Sheriff; fo; . the Wheritk is dead, and then no 
Aa on ljes agatnff his Executozs, ' whettfoze it is juſt that the Plaintiff ſhon'y 
take his election ; and ff he recover; the parties may plead it if they be ſued by 
the Sheriff, lo as there is not any danger of being double charged; Wherefoze 
tt was avjnvged foz the Plaintfff, | 


Iſham v#/us Morrice. 


E ectione Firmæ by the Leſſ of the Girl of Kent againit the Dekendant, 
| enant to the Earl of Pembrook.' Upon evidence at the Barre, it was hely 
by ali the Jaftfces, whereas Edward Carlof Salop was Tenant for life of th: 
Pans; of Alveton tn the County of Stafford, Remaindir to Crace Lady Car 
diſh his Siſtct of two parts thetrot᷑ ko lile the Remainder of the third part to 
the ſaid Grace and the P:irs Piles of her body, the Remainder over 4c, and ſhe 
by Inventare inrolled bargained ama ſold to the ſaid Edward all her moity-part 
and purparty of the ſaid Þ ino and Covenants toſufcr a recovery foz further 
aſſurance, and the ſaid Edward ſuffcrs a recoverp of the moity of the mo 
with Voucher of Grace: Fir, That this was a god recovery of the intirs 
third part, and not vt the moi ty of the th rd part as it was irongly urged at the 
Barre it ſhould be, Secondly, That if one hath intereſt onely in the third part 
of a mes, and luffers arecoverp of the mortie of the Panoz, it ia god foz the 
third part. Thirdly, That where one makes a Leaſe foz yzars of Land by In- 
venture, and hath nothing in the Land, and after ward parchaſeth the Land and 
alliens it; although it be a god Leaſe fe pears by Ctoppell ag unſt him and 
bis Alfence by wey cf pleading, and ſhall bind them: pet it hall not bind the 
Aury but they may find the truth: and ff they find the truth, the Court ſhan 
adjudge it to be a void Leaſe, Fourthly, That where bargain by Andentute, 
after the enſealing of the Jndenture and befc2e the enrollment, lets the ſa ne 
land toꝛ years, and afterwirvs the Jnventare is intoled within the fix moneths ; 
vet the Leaſe fs void, end the relation of - inrollment ſhall not make « — 

N ifthly, 
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Fifthly, That where one is Leſſee foz ycers, and aſſigns over his Leaſe in 
rift fo himſelf, and afterwards purchaſeth the Inheritance, and occupies the 
and and then levies a Fine with pzoclamation, and the Leſſe doth not clatm 
bis Leaſe within the five'years ; this Fine and nen-clafm ſhall bar the intereſt 
of the Lefſe, although he who levied the Fine hath the polleſſton by reaſon of 
the Trait ; but this Tru is int luded in the Fine, and the Truſtte not making 
tlaim his intereft is barred thereby. Sixthlp, That where one by Indenture, 
in conſidcratton of money, bargaineth and feueth demiſeth and granteth land 
by moity, and the neit dap after by Indenture reciting that grant and demiſe, 
grants the reverſion to divers uſes, the Lefſee atturns, it is a god grant of the 
reverſion, although there were not an p2of, that the Bargainee foz the moity 
entred bett ze this grant of the reverſion; c2 that the Bargainoz wat ved the pol⸗ 
ſefſfon ; Foz the Leſſee ſhall be adjudged in actual poſſeſſion by the Dtajute of 
vicehimo ſeptimo Henrici octavi ot uſes, and the reverſton is immedia 
ded from the poſſeion,t he hath a gad reverſion; but in caſe of a Leaſe 
at the Common-Law., untill the Leſſ enters, oz the Leſſoꝛ watve 


ſion, the reverſion is net divided, nop paſſi th by the wozds of granc of a rever- 


ſion. Tees ro; Ba, 
Eaton verſas Ayloff and his Wife. 


Rohibition was pꝛayed, betauſe they ſued in Court-Chziftian foz defama⸗ 

tien, and ſpeaking theſe woꝛes of the Plaintiff, Hle was a Cuckold and a 
Wittall, which is worſe than a Cuckold, and thar Ayleſworth had lain with 
Ayloffs Wife; and foz theſs vefamatozy woꝛds he ſued there; and becauſe it 
was alledged, That foz theſe, wozds, being but woꝛds of ſplen, Prohibit ions 
had been uſually granted, dap, was thereupon given untill this Term, to new 
cauſe why a Prohibition ſhould not be granted, and divers pzeſidents wee 
ſhewn, That fo2 calling one Cuckold o Whoze, Prohibitions have been gran⸗ 
ted: But now upon Advertiſement all the Court agried, That no Prohibi- 
tion ſhould be granted, but that the ſpiritual Court ſhould have Juriſdision 
thereof: Fc2 although they agreed, That there ought not to have ben anp 


-Sait fcz the firſt wo2vs, they being to gencrall ; pet being coupled with a par⸗ 


ticular, ſhewing that the Wife committed ſach an offence with ſach a particu⸗ 
lar perſon, they be not now general wozds of ſplen in common and uſual dif- 
courſe and parlance ; but they held it was a defamation ſuable in the ſpiritual 
Court, whereupon the Prohibition was denyed, 

Browniow chief P2othonotary pzoduced ſeverall pzeſidents, where. Prohibi- 
tions had ben granted ts ſtay Daits to ſach wozds, viz. Trin. decimo quinto 
Jacobi, rot. 2260, Purcas verſus Birrell ; Foz that he was pꝛeſented at ſevezal 
Enqueſts within his Pariſh foz being a Dzunkard and a Barretoz, And 
Paſch, ſexto Jacobi tot 397. Prohibition to ſtay a Duit foz calling a Parſon 


Hedge-Priett, Mich. viceſimo primo Jacobi. Barker verſ#s Paſmore: She is a _ 


Que n anda Tainted Quean, Prohibition granted, 


Ph 
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Fartington verſus Keymer. 


Nformation again the Defenvant, upon the Statute of v iceſimo tertio 
Henrici octavi, capite quarto, foz ſelling bier at another pzice than is there⸗ 
by appointed, which is, That the Offendoz ſhall fozfeit ſix ſhillings eight 
pence foz every Bartel, c. the one moity to the King, the other to the 
party, who will ſue in any of the Kings Courts, by action of Debt, &c. Aftcr 
Uerdic at Norfolk Aſſizes, upon Not guilty, and found foz the Plaintiff, it was 
moved in arreſt of Judgment, That this Ane mation was not maintainable in 
this Court, by the Statute of viceſimo primo Jacobi, capite quatto, Which ap⸗ 
points, That Jnfozmations ſhall be befoze the Juſtices of Peace foꝛ ſach mat- 
ters whereof they have power to inquire, and not in the Courts at Wellminſter; 
and fo the Þtatute being in the negative, the Inkoz mation fs not here allow- 
able; but all the Juſtices reſolvcd, (abſente Harvie ) That this Anfozmation 
was well bꝛeught in this Court. Fez the firſt, it was held, That the Statute 
of viceſimo tertio Henrici octavi, which gtves the fozfeiture to be recovered in 
Courts, where no Pzotecion, Cſſopn, &c. is allowable, extends onely to the 
Courts at Weltmintier,and not to anyother inferfo2 Court, although Weſtmin- 
ſter be not named: Foz an interioꝛ Court cannot allow pertcatons, 02 gager 
de ley, andtherefoze it cannot be ſued befoze the Juſtices of Peace, oz Oyer 
and Terminer, as in Gregorie's Caſe, Coke lib. 6, fol. 19; & Dyer 236, Se⸗ 
condly, it was reſolved, That the Statute of viceſimo primo Jacobi makes net 
any new Law to fnable the Juſtices of Peace to meddle with Anfozmations, 
which were not belege appointed by the Statutes to be inquired of befoze them, 


nnd to be ſued by Anfozmations ; but onely appoints, That where Anfozmatt- 


ons map be bzought befoze them, oz in the Courts of Weltminlter at their 
election ; there they ſhall be bzought in the Seſſions of the Peace, befoze the 
Auftices of Aſſize, oꝛ of Oyer and Terminer in the Counties where the oflence 
was committev, and that to the eaſe of the Subjeas, who be Deferants, 
Thirdly, thep all ſatd, That the pz incipal doubt in this Caſe was, Whether the 
Statate of triceſimo tertio Henrici octavi, capite decimo (which appoints, that 
Auftices of peace may inquire among other Statutes, ot, and upon the Statutes 
of vicnals, Uicuallers, Jnholders, 200 extends to give them authozity to re- 
ceive Infozmations upon the Statute ot viceſime tertio Henrici octari, and 
t Bzewers ſhall be ſaid Uiduallers within this Statute⸗ And it was reſol- 
bed, Chat they ſhould not; foz this Statute of vicemo rertio Henrici octavi 
is not pzoptrly againſt Bzewers, who ate but obliquely puniched within that 
Statute, ans the woꝛds Victuals and Victuallers are pzoperly to be applyed and 
extended againſt the Ale-houſe-kepers, who ſcll by retail and keep not the Al 
ſize, and who by the perview of the Statates were inhuirable befc2e Juſtices of 

ze, oz Juſtices of Peace, as the Statutes of 23 Ed. 3. cap. 6, (ot 12 Ric, 2. 
and other expzeſſe Statutes are; but JAaſticcs of Peace, and ot Aſſtze, and 
Oyer and Terminer are not to enquire concerning this Statute, which is ſuable 
in the Courts of Weſtmin'ter onely, UWherefo2e fcz this caviſe it was adjudged 
ko the Plaintttf. 


ND 2 Norton 
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Norton verſus Fermer. | 


Rohidition was granted to ſtay a Suit foz tythe of Mod, upon ſarmiſe that 

the Mod was ſpent in his houſe tc2 firing and ſhe ws that the cuſtom in the 
ſame Pariſh is, That the Owners of any Pouſe and Land in the ſaty Parich, 
who pay tythes to the Parſon, ought not to pay tx thes of Mod ſpent fo2 te wel 
in their houſes ; and Jae being upon this cuſtome, it was found fc2 the Deten⸗ 
dant.and moved in areft of Judgment That although it be found there be no ſuch 
caſtom:;yet he ought not to pap tythes foz Mod ſpent in his houſe, noꝛ fc2 ten⸗ 
ting ſtuff fo2 hedges,but per legem terrz ought to be diſcharged of them: but the 
Court reſolved. That it is not de jure per egem terræ, that any be diſcharged of 
them; foz it is uſual in Pꝛohibitions, to alledge Cuſtomes, as foꝛ Yarth-peny, oz 
by reaſon of other Lands whereof he pays tythes, That he is diſcharged of that 
tythe,but not to alledge, That per legem terræ he is diſcharced, and the Plaintitt 
here having alledged a Cuſtome, and being found againſt him, it was adjudged 
fo2 the Dekendant, That con ſultat ion ſhouid be granted. 


Iſabel Peels Caſe. 


Rohibition was pʒaped by her agaiuſt the Ectleſiaſtical Commiſſioners, foꝛ 
that it was by Articles in that Cgurt objected againſt her, That ſhe was 
aiding and aſſiſtant to Sir H. in the years 1622, 1623. until Septem- 
ber, 16 24. to have familiar acquamtance with the Micsunteſſe Purbeck z with 
whom he committed Adultery, and that ſhe was ch et Agent foz their meetings 
at unſeaſonable times, by and though her pꝛivate Le deings and Paſſages ; by 
means whereof they tok their oppoztunities to commit Adultery, foz which ot⸗ 
fence ſhe was by the ſaid Commiſſioners, upon the 7. dap of Feb. Anno Dom, 
1627, ſentenced to be guilty of Bawdzy and Lenocynie,and fined 200, l. to the 
K'incs uſe, and fnjoyned to make ſuch a penitential acknowledgment in the Sa- 
voy Church,as the ſaid Commiſſioners ſhould : ppotnt, and to be impꝛiſoned uns 
til ſhe found Dareties foz the pert z mante of: all this Hentence; and kez this 
cauſe ſhe pzayed a Prohibition; Foz that by the general Pardon, ĩmapnd viceſi- 
mo primo Jacobi, ſhe was pardoned foz theſe offences committed in the years 
16 22,1623. unto Septem. 1624. and ſue avers, That ſhe is not guilty ot any 
offence ſincc the time ef her obtain ing the laid general Pardon, wherenpon the 
Court granted the Prohibition; toʒ although the time atter the Pardon is men- 
tioned in the Sentence, vet it was foz offences befoze the Pardon and lo it 
ſtands well with the Sentence, and the averment makes it material ; admitting 
alſc, that part of the offences were committed after the time mentioned in tee 
Pardon: yet the Fine being intire and beth the time befoze and after the Par⸗ 
d on in volved together, Juſtice Hutton conceived that a Prohibition anght to he 
granted; and koꝛ this reaſon alſo hetauſe ſhe fs ſentenced to be impꝛ iſaned until 
ſhe find Hureties to perfoꝛm the whol? Oꝛder, which is not warrantable : Im 
althcugh by the Statute of primo Eliz. Reginæ, capite primo te Mig Commti 
ſioners may aſſeſſe ines, oꝛ award immiſonment feꝛ an offence, qed hep. can 
neither commit any to Pꝛiſon foz the Fine, noz until the parties und Sureties 
foz the perfozmanceof their D2ders; but they ought to certifiathe Fing:inf> 
the Exche quer cc. And Hutton furthcr ſaid, it had been ruled in this Goart, 
That Suits foꝛ Adultery( unleſſe ſuch onely as were exoꝛbitant and notoʒ ious J 
oucht to be brought befo2e the Oꝛdinarp in his Spiritual Court; neither doth 
a. Suit foꝛ Alimony in the Yigh-Commiſſion Court lie, foꝛ the Commiſſ ion is 
grounded upon the Statute; and if they get Cemmiſſions cf and foz other offers 
tes, then th: Statute appoints they have no ſufficicnt groand toz thetr pzocge- 
dings and ſeveral Caſes were til ed to that purpoſe, viz. Paſch. octavo Jacobi 
Regis, Doctor Conwerds Caſe who being ſued kefo2e the Pich-Commiſſioners, 
fo2 his Wifes Adulterp and fo being Pandoꝛ unto her,z Prohibition was grans 
ted; And Condies Caſe of Canterbury, who being ſued brfoze the High⸗Com⸗ 
milſfoners 
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miſſioners upon the election of a Clerk a Prohibition was granted, becauſe they 
have not ar, zuriſdiaton fo2 ſuch matters: And one Bala n's Caſe, Suit being 
be foze them fo2 Battery a Prohibition was granted, foz it is no ſuch offencs 
which the Statute intends to be there ſuable:; wherenpon in the pꝛinc ipal Caſe 
a Prohibition was granted after divers days debating, and chiefip upon the Par- 
don becauſe it was not any of the cffcncesexcepted therein. Nete alſo, That 
Elizabeth Aſh had a Prohibition upon the ſame Durmile , being jopned in the 


ſame Sentence. 


Denn's Caſe; 


X Prohibition wes p2ayed by Denn, becauſe there. was a Suit in the Dele⸗ 
gates to have Adminiſtration, cum teſtamento annexo, of the Gods and 
Lands et one Thomas Dev, whoſe Bzother and Heir the Plaintiff is, wherein 
is ſurmiled Chat the ſaid Denn made hs Will of the ſaid Gods and Land, and 
deviſed divers Legat ies, and made his Wife Executrix and deviſed unto her the 
reſidue ot᷑ all his Gods (his Debts and Legat ies being paid) and vicd ; and his 
Wife ſurviving him. died befoze Pꝛobate, 03 any CEledion made, and without 
any Will , and the Bꝛothers and Siſters of the ſad Woman contended in the 
Spiritual Court, for the adminiftration of thoſe Gads of his Bzothers, pꝛeten⸗ 
ding that this Mill was revoked , and he alledging the contrary, ſucd;to have 
Admin ill rat ion committed unto him cum Teltamenco anncxo ; now the qut- 
ſtion was, whether the ſaid wil was re voked, and it being concerning both lands 
Gods, a Prohibition was pꝛeyed and granted; fc2 if he ſhould p2oceed in the 
Spiritual Court, they would allow that Will which is pzetended to be revo- 
ked, and where the Jſue is, whether a Mill made of Lands and Gods be re vo⸗ 
ked it is pꝛeperly triable at the Common Law , but if the Aue be, Mhether a 
Will of Gods onely be revoked, it is pꝛo perly triable in the Spiritual Court ; 
foz they having conaſance cf the pʒincipal matter, ſhall try alſo the Acceſſoꝛies; 
and it was ſaid at the Bar, That they in the Spiritual Court will deny the plea 
of the revocation of a Mill, oꝛ at leaſt wiſe,will intoʒce to pꝛove it by ſuch wit⸗ 
neſſes. which are, and may be excepted againſt in their ab, as Servants, oz 
Bindzed, o Wegatozies, and pet thoſe: Mitneſles are allowable at the mon 
Law ; and when it was p25ped, That a Prohibition ſhould be granted, which 
ſhould extend q oad the Lands and not quoad th: Gods, it was denſed. and tt 
ſhall be granted generally fo2 both; fo when it is one intire Will of Lands 
and Gvds, and the allegation is to revoke it intfrely, it ſhall not be dif-jopned in 
the Prohibition; but if one make ſevera Wills, one ot his Land another of his 
Gods and revocation is alledged ot both, there a Prohibition ſhall be granted 


foz the one and denyed foꝛ the other. 
Brown verſus Hancock. 


7 Sſumpſit. After Werdfct fo2 the Plaintiff,it was moved in arreſt of Judg⸗ 
ment, That the pzomile is alledced to be made beyond the time limited in 
the Statute of 21 Jacobi, and the Action is not bzought within the time 

limited thereby; and all the Court held, if it appears ſo by the Plaintiffs own 

thewing, That the Action is not bzought within the time limited by the Sta! 
tute, the Plaintiff connet maintain his Action, but Judgment hell be given 
againſt him; but if the contra in the Aſſumpſt oꝛ Debt be alledged to be with⸗ 
in the time limited by the Statute; and upon non deber, oʒ non Aſſumpſit pleas 
ded it eppears upon the evidence , That the Aſſumpfit 03 Contract was beyond 
thc time limited and ſo the Evidence cannot maintain the Action; the Defen: 
dant ſhall take advantage thercof ; fe the Statate is in the Negative, That he 

Wall not maintain Ac ion, but within ſach a time limited by the Statute: But 

in the pꝛin cipal C3ſe it appeated upon the vie w of the Recoꝛd, that the Aaton 

— within the time limited: And thereloze it was adjudged foz the 

aintiff, 


Homes 
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Ter. Trin. an. quarto Car. Regis, &c. 


Homes verſus Savil. 


Sſumpſit. Whereas divers Reckontnes and Accomptis were bet wen the 
Plaintiff and Defenvant.and at ſuch a day year, and plate, they inhmul 
computaverunt, foꝛ al Debts, Reckonings, and Demands, and the De⸗ 
kendant upon the ſaid at tompt was found to be the ſum of 201, in arcar unto the 
Plaintiff, in conſideration whereof he pꝛomiled to pay unto the Plaintiff the 
ſato Debt,xc.That the Defendant licet ſepius requihrus, had not paid per quod 
actio ei accrevit; &c. The Defendant pleaded non Aſlumpur , and it was found 


againſt him; and it was moved in arreſt of Judgment, t this Aaton is not 


maintainable; foz he ought to have ſpecified the particular matter and cauſes, 
viz, pro Mercimonlis venditis, 02 otherwiſe , wherefoze he ſhould have an Ac: 
tompt, other wiſe it lies not: But the whole Court delivered their opinion to 
the contrary That foz as much as the accompt may be foz divers cauſes, and ſe« 
veral matters and things may be included and compꝛiled therein, which in pede 
compori is rednced to a ſumtertain, wherein it certainly appears he remains 
and ſtands ind cbted; it is a ſufficient ground to maintain the Action, without 
erpꝛelling the particulars foz which they at compted: fc2 mot whereof divers 
Pꝛeſidents were pzovuced where ſuch Actions bought, have ben avjudged gov; 
Whereupon Judgment was given foz the Plaintiff, 


Taylor verſus Page. 


& Ccompr, Upon receit of divers ſams, the Defendant pleaded ungut ſon 
Receiver, and found againſt him; And, being adjudged to account bcfoze 
Auditoꝛs, be pleaded. That after the reteit and befoze the Action bought he had 
put himſelf tn arbittiment fo2 all Treſpaſſes Debts, Accounts and Actions, & c. 
who arbitrated, That he ſhould pap 10 l. onely in diſcharge of all Treſpaſſes, 
Debts,Accounts,and Actions, which he pid acco2vingly, and would have now 
pleaded the ſame in viſcharge : wherenpon ft was demurred, and without argu- 
ment adjudged foz the Þlaintif: Foz this arbitriment befoze the Aaion ought 
to have bien pleaded in bar of the Action; which being omitted, hc hath loft the 
advantage theresf.anv ſhall never plead it befoze the 028: Mhereupon it 
was adj udged foz the Plaintiff, Vid.22 Hen. 6. 5 5. 1 Ed. 5. 2. 21 Hen,7.31, 
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Hugh Pyne Eſq, his Caſe. 
Ne william Collier, attending the faid Mr, Pine at his houſe in the 
Count rey, was demanded of him; Whether he had ſ&n the King at 
Hinton 03 no: Whereunto Collier anſwered , That he had ſen the 
# King there. Mr. Pine thereto replied, Then haſt thou ſien as un 
wiſe a Ring as ever was, and ſo governed as never King was; Foz he is car- 
tied as a man would carrp a Child with an Apple : TherefozeJ, and dibers 
moe, did retnſe to d our duties unto him. Afcer which words ipoken,the ſaid 
William Collier) meeting with Richard Collier his Btother, asked him, Whether the 
King were not a wiſe King ⸗ Who anſwered, Yes, he was a wiſc and tempe- 
rate King, Atter which, at another time, Mounſier Sab:z4 being at Mr, Pam- 
{ets houſe at Hinton, Mr. Pine asked Collier, Whether the King was there oꝛ no? 
who anſwered, That he heard he was: Whereunro Mr. Pint replyed, That hs 
could have had him at his hoale, if he would as well as Pr, Pawler. At another 
time one George Morley, a Lock-(mith, being at Mr. Pine s houſe, he asked him, 
What news ⸗ Whereunto he anſwered, That he heard the King was at Pr. 
Pawlets at Hinton: Then Mr. Pine ſaid, That is nothing, for I might have had 
him ar my houſe, as well as Mr, Pawiet; for he is to be carried any whither : 
And then Mr. Pine (aid aloud, Before God, he is no more fit to be King, chan 
Hickwright, This Hickwright was an old ſimple fellow-who was then Mr. Pine's 
Shepheard, 

Theſe words being thus proved by Miliam Collier, and George Morley, all the 
Judges were commanded to aſſemble themſelves, to conſider and retolve what 
offence the ſpeaking of thaſe words were: Whereupon Sir Nicholas Hide, 
Chief-Juſtice of the Kings-Bench, Sir Thomas Richardſon, Chief. Juitice ofthe 
Common-Bench, Sir Joh» Walter, Chief Baron of the Exchequer, Sir William 
Jones,one of the] uſtices of the Kings Bench, Sir Heury Telverton, one of the Ju- 
ſtices of the Common- Bench, Sit Thomas Trevor, and George Vernon, Barons of 
the Exchequer ; none other of the Judges being then in Town, met at Serjeants 
Inne in Fleet- ſlreet. where they debated the Cale amonęſt themſielves, in the pre- 
ſence of Sir Robert Heath, the Kings Atturney General: And divers preſidents 
were then produced. 

Kane. anno viceſimo primo Henrici ſexti, Juliana Ridligo filia W.lielm; Quicks 
& alli falſi proditores incogniti, in occulto machinantes mortem Regis, &c. præ- 
dicta Juliana, ex aſſenſu Willieimi & aliorum proditorum ignotorum, eidem Do- 
mino Regi, ut fuit equitans in via adheſit, & dixit eidem Domino Regi, Harry 
of Yindſore-ride ſoberly, Thy horſe may tumble and breakchy neck. And when 
che noble Joh Beauchamp then ſaid unto her, To whom ſpeakeſt thou? ſhe an- 
ſwered, To that proud Boy in red, riding on horſeback, pointine with her hand to 
the ſaid King. And further calling out to the King, aid It becommeth ther 
better to ride unto thy Uncle, then that thy Uncle chould ride unto the ; Thou 
wilt kill him as thou haſt killed thy Pother: Dend unto thy Uncle his Wife 
whom then ke peſt from him: Thou art a Fal, anda known Fol thzonchout 


the whole Aung dome of England, ; | 
She had pain fort & dure, becauſe ſhe would 
not plead. | 
Berk, 
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Bert Anno viteſme ſecundo Heurici ſexti, Thomas Kerver indiQtatur;pto' 
qrds iple proditoriè dixit verba- ſequentia, Wor to the Kingdome , where n 
Child is King — iterum dixit At _= been better foz the Kingdoms of England 
by a daed thouſaud pounds, it the Tafo A ing had been dead tent peũ is be- 
5s 6 24 64's, Jt had ben better ker the fatd Kfagvome by an hundzed thou- 
ſand pound, it the ſaid King ne den had bin bezu, Aid, That the Dolphin of 
France was fn Aquitane and Glaſceyne, Witha great power, and valtant ly figh- 
ting, polleſſing himſelf of the Land of the King of Enyland in Aquitane and Gaſ- 
coyn. And if the ſaid King were but of as much humanity as the Dolphin, who 
ts of his age, the ſaid King might quiet lx any peacrably hold and enjoy his ſaid 
Lands. To this he pleaded Net Guilty, and was committed to the Conſtable of 
the Tower of Linden and after yard retemmunted unto Walling ford Calle. 

mi ultra appafet. — - 98 ds 
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r. — „Johannes Cuban indictatur pro ec uod 
iple K alii dizetuncy} *Quod-Domiyis | 

Room e Arglia guberna nditij Et qrbd noluerunt ulter ius obedire Repiz 
ner guber nat i oni ſuæ, infra idem Regnum; minanteſque inter ſe veros popuſe: 

Domini Regis de Comitatu Nancia, pro eo quòd iph noluerunt reſiſſere ipſum 
Regem de Julitia fuk inſra eundem Comitatuni, ac fmilitet iofurrexerunty 
&e. . 


. aw 


-” * 


Suſſex. Anno viceſimo nono Henrici ſexti, Johawres Mir field, & Willielmus Mir 


eld indictantur, pro eo quòd diserunt, That the King was a Natural Fol, 


and would oftentimes hold a aff in his hand with a Eird over dhe en, playing 
thbtewith as a Ful, And that anather Ning muſt be oz dained to tule the Land 
ſaping, That the Bing was not a perſon able to rate the Land, Et ulcerius dixe- 
runt, That the Charter that the King made at the firſt Jnſarrection, was falſe ; 
And, That he and his Fellowſhip would ariſe again; and when they were up, 
they would not leave any Gentlowan alive but ſach as they liſt, ce. 

Per Indictam. Seſſion, Suſſex, 


Narff. Anno triceſimo prime Henrici ſexti. Willielmms Bretenham ceneroſus , 
indictatur pro proditoriis verbis, viz, Q òd KRichardus Dux Eboram extra tet- 
tam Hiberniæ infra quindecem dies tunc proxime ſequentes veniret, & Coronam 
digi Domini Regis de eodem Rege aufetret, & illud ſuper caput ejuſdem Du- 
cis infra brevi poni facerer. 

I Notatur in margine Indictamenti fic, Treſpas enormia, 
contempt. & alia offene. Tamen in Indictamento 
elt proditorie loquebarur, & c. 


Suff. Anno triceſimo primo Henrici ſexti. Willelmus Aſptos Miles indictatur, 
pro eo quòd ãpſe & ali, proditotiè diverſas billas & ſcriptutas, in rythmis & 
balladis faRas & fabricaras, ſuper oſtia & ſeneſtras diverſoꝛum hominum poſue- 
runt.recitantes in ei dem, Quòd Dominus Rex, per confilium Dacis Suffolciæ, 
Epiſcopi Sarum, Epiſcopi C iceſtria, Domini de Say, & al iorum de Concilio Do- 
mini Regis exifiett, vendidit Regna Anglia & Franciæ; Et quod Rex Fran- 
cia, avunculus Regis, regnarer ſuper dictum Regern, dicentes & ſetibentes hæc 
omnia & ſingula. Et ſimiliter miſerunt literas hominibus de Kanc. ad inſur- 
— erga Regem, ad adjuvandum Ducem Eoram. &c. ad guerram levan- 

um. 

5 Per Inditamentum Suff. Anno 31. H. 5, 
Eſſex, Anno triceſimo quarto Henrici ſexti. Johannes Gayle indictatur, pro eo 
quddiple & alii dierunt, Qudd dictus Rex, & omnes Domini jui circa petſo- 
nam ſuam, & Concilium ſuum, falſi ſunt; Er quòd ipſi petitiones (uas y in ulti- 
mo Parliamento dicti Regis, apud et monaſſerium tentum, per ipſos & — 2 
om- 


Rex non fuit de poteſtate, nec ſeiemis, 


anno quarto Car. Regis. 85 


Communitatem Kaxcie petitionat. &c. Invitis dentibus dicti Regis habere vo- 
luerunt: Et quod noa licet Epiſcopis dieti Regni ullam porefiatem, nec ali 
quam congregationem Populi erga ipſos ad perturbandum de bonis propofitis 
luis perimplendis, aſſemblare, nec rerinere. Qyddque Presbyreri totius Avg/ie 
nulla boua nec catalla, przter carhedram & candelabrum ad inipiciendum ſuper 
libros ſuos baberent & poſſiderent. Ac quò j Johannes Aortimer , alias Caac, 
elt vivens; & qu61 ip e eſſet eorum capitalis capitaneus in omnibus propoiitis 
luis perimplend. Credentes & dicentes, Quòd ipſi eſſent infta tres dies quin- 
que millia hominum armatorum : Et ſimiliter guerram erga Regem levarent. 
Habuecune chartam allocationis eodem Termino. 


* 


Wwiltſ, anno ſee undo Edward; quarti, Oliver Germaine, Cylcz, & alii falt 
proditores, machinantes & proponentes quomodo Regem Edvardem, &c. de- 
ticuere potuerunt: Et Henricum ſextum, nuper de facto, & non de jute, Regem 
Anglia, inimicum Regis Angle ,authorirate Parliament teputat. & apptrobat. in- 
fra Regnum Anglia, extra Regnum Scotia reducere, Et Regem Edvardum de- 
ponere, c. Mortem Regis compaſſet. &c. Credentes & dioentes inter ſe, in pro- 
phetĩis, ut falſi Heretici, Od Dominus Menricu nuper Rex, infra breve eſſet eo- 
tum Rex in regno Axxliæ ſicut prius, & Coronam ſuara in eodem regno habe - 
ret & retineret, dicemes hæc omnia ea intentione, Quòd veri Populi Domini 
Regis cordialem amotem extraherent. 


Judgment to be hanged,dzawn, ard quartered, 


Norff. anus now Edvard; quarti, Will elmas Belmyn de Norwice, Mertet, in- 
dictatut, Quòd cum Keberens de Ryddsſdale, 2 diaturno tempore proponens 
ſatum & dignitatem Regis Edvardi quartiee., adnihilate, &c. Et ipſum Re- 
gem per guerram. &cc. de Regali xc. privare, &c. Inter alias fallas proditiones, 
&c. divertos Articulos proditorum, Sc. fabrĩcavit, publica vit, & proclamavit. Et 
quod prædictus , iſlieimus quandam ſcedulam tenorem prædictorum Articulo- 
rum continent. apud N. c. monſtravit & publici tit; t eoſdem Arti culos pro 
bonis articulis, & communiĩ utĩlitati regni expedientes affitmavit & quamplutes 
perionas ad ipios Articulos ma nutenendum & a ndum exeitavit. 

Nota, non dicicur preditori in eodem Indictamento. 


Anno decimo ſeptimo Edvardi quarti. Juratores preſentant, Qndd Thomas 
Border, nuper de Atrow in Comitatn Mar wii Armiger, Deutn pre oculis non 
habens & debitum legianciæ ſuz minime ponderans cx malitia pt acogitata, dia» 
bolica inſtigatione ſeductus, viceſimo dhe Aptilis, anno regui Regis EAvardi 
quarti,poſt Conqueſtum decimo quatto, & pet diverſas vices poſtea, apud villam 
Heſtmonaſterii in Comicata Midaleſarm, falsò & proditorie x contta legiancis 
ſuæ debitum, mottem & deſtructionem ipſius Regis 22 ſſus fuir & 
titcuivit, ac ipſum Regem falsò & proditoriè adtunc & ibidem —— propo- 
uit. & ad illud falſum nefandum propoſitum ſuum perimplendum, falsd'& pro · 
dicoric laboravir & poocuravit quoſdam Johannem Stuc ie, nupet de Oxenisin Co- 
mitatu Oxos generoſum, & Thomam Blake, nuper dę Oxon in Comitatu Ovas 
Clericum, apud villam Feſtmeraſteris dam, duodecimo die Noyembiis tun 
proxime ſequenr, ad calculardum & laborandum de & citea ati viratem dicti 
Domini Regis, & Edvard fili ſui primopeniti, Priucipis alia, & dembree eo - 
rundem Domini Regis ac Principis ad ſciendum quando ĩidem Rex & BEduurdu 
filius e jus morientur. Dictique /obarmes Stacy & Thower Ny; ſcicntes illud 
ſalſum & nefandum propoſitum prædicti Thai Burdes £ ipſi Iohawnes My be 
T benins Blake dicto duodecimo die Novembris, apud villam #eftwonefter;s pr · 
dictam. faisò & prodit oriè mortem ĩpſorum Regis & Prineipis ic qi eu 8 
compath fuerunt, ac ĩpſos Regem ac Principem adtumt & ibidem ĩnterſicete 
poſnetunt. Et poſteaſexto die Februarii, dicto anus decima quatiogapud villas 
neſtmanaſteri ptædictam: ptædicti Iran r Sracy ati homas Blake corum fall 
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& prodicorium propohtum petimpiend um, talsd & proditoriè laboravetunt & 
calcularerunt per artem Magicam, Nigtomanciam, & Aſtronomiam, in mor- 
tem & ſina lem deſtructionem iplorum Regis ac Principis. Et poſtea, iciticet, 
viceſimo die Maii, anno regni dicti Regis decimo qvinto, apud villam Arſtmona- 
Ferii ptædictam, ptædicti | = Swi Scacy.& Thomas Blake, falsò & proditotie at- 
tibus prædictis laboraverunt;  licet juxia dererminationem ſactam ſanctæ Ec- 
cle ac doctrinam diverſorum Doctorum, cuilibet Ligeo Domini Regis, de in- 
tromittendo de Regibus &-Principibus , in forma prædicta, :biqueeorum volun- 
tate. & Preceptis inhibit um fuit. Et poſtea, idem Johannes Stacy, & 7 hom at Blake, 
ac przdiaus Thomas Burdet, apud prædictam villam Weſt monaſterii, viceſimo ſexto 
die Maii, eodem anno decimo quinto, cuidam eAlexandro Ruſſeten, & aliis de Po- 
pulo Domini Regis, falsò & proditeriè maniteſtaverunt & dixerunt, quod per 
calculationern & artes prædictas, per ĩpſos Jehanners Stacy. & Thomam Blake, int 
forma prædicta factas iidem Rex & Princeps non diu vive ent, fed infra breve 
obirent. Ad intentionem quod per detedionem & hujuſmodi materiæ mani- 
feſtationem, populi ipfius Regis magis ab ipſo Rege cordialem amorem retrahe- 
rent. Et idem Dominus Rex per notitiam illarum detectionis & maniteltatio- 
nis, triſtitiam inde caperet & abbrevia tionem vitz ſuæ. Ac quòd prædictus The- 
mas Burdlet, mortem & deliruionem ĩpfus Regis ſupremi dicti Domini ſui, & 
prædi i Domini Principis, ac ſubverfionem Legum ſuarum per guerram & dil- 
cordiam inter ipſum Regem & —_ ſuos in regno prædicto movendum, ſexto 
die Martii, anno regni dicti Regis ecimo ſeptimo, apud Yclbozn, in Comitatu 
Middleſexie,falsd & proditerie imaginavir, compaſſus fuit & circuivit, ac ĩpſos 
Regem ac Principem interficere propoſuir, Et ad illud falſum neſandum pro- 
poſitum ſuum finaliter —— — prædictus Thomas Burdet, diverſas bil- 
las & ſcripturas in rythmĩs & balladis de murmurationibus, ſeditionibus, & pro- 
dicoriis excitationibus, factas & fabricatas apud Yolbozn & villam Heſtmonaſte- 
rii prædict. falsò & proditoriè diſperfit.projecic,8& ſeminavit dicto ſexto die Mar- 
tiꝭ, ac quinto & texto diebus Mai, dicto anno decimo ſeptimo, ad intentionem 
quòd Populi Domini Regis cordialem amorem ab ipſo Rege retrahetent ac ip- 
ſum relinquerent, ac erga ipſum Regem inſurgerent & guerram erga ipſum Re- 
gem levarent in finalem dettructionem ipſorum Regis ac Domini Principis, & 
contra ligeanciam ſuam, necnon contra Coronam & dignicatem ĩpſius Regis. 


Judgment to be hanged dꝛawn, and quartered, 


Kanc. anno decime oftavo Edvardi quarti, Johannes Alkerter, Veoman, nupet 
ſerviens Richardi Comitis Warwici & Sarum, à diuturno tempore proponens 
ſtatum Regis pejorare & de regimine,8&c, quantum in ſe fuit prodicorie, per di- 
verſa'verbi natanda, & alia dicta ſua venenoſa, de diverſis murmurat ionibus, ſediti- 
onibus proditorum excirationibus factis & fabricaris a gubernatione privare,&c. 
Ad intentionem quòd Populi ejuſdem Regis cordialem amorem retraherent, 
per diſcotdiam inter Regem & Populum ſuum movendum proditoriè dixit i. 
lielmo Pen, Willielmo Fowl, & Sampſoni Halk, ſub hac forma, viz. Quòd Wilielmus 
Peud dt Johannes Alkerter, olim ſervientes dicti Richardi Comitis Warwics fue- 
runt, c nuns quad idem Comes diem ſuum clauſit extremum ; Et hoc non ob- 
ſtante inſra breve haberent Comicem Oxome (qui ſuperſtes eſt) infra hoc Reg- 
num Axplie,quiin futuro patcellam hujus — gubernet affirmandoque ulte- 
ris vetba fua Cuidam Galfrido Peke, Quòd Edvardys quem vos vocatis Regem 
Anglia falsd, fuit, &c. dicendo, Qudòd idem Edvardxs, per ſubtilem artem ſuam, 
dundem Comitem Warwierintertecit & murdravit; ac tratrem ſuum, nuper Pu- 
cem Clarexvie,ad mortem fimili modo traxit, non habens caulas nec aliquam ve- 
ritatem; Et diĩcendo, Quòd quicunque inheritabilis fir direRe poſt mortem na- 
turulem Henrici ſexti, (unc de facto, & non de jure, Regis Angliæ) ad Coronam 
Anglia ietantummodo ſineret & ſuus homo eſſet. Et multa alia hujuſmodi 


verbꝛ proditoxiè dixit. ; 
. ; Utlagatus fuĩt prout patet per rotul,Seffion, X anc. 
N anno 18 Ed. 4. 
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eie, anne drcime ottave Edvardi quarti, Themas Hever indidtaturg pro eo 


quad proditotiè dixit, Qudd ult imum Patliamentam Domini Regis; apud Weſft- 
monafterium tentum, magis-fimplex & inſufficiens fuit quam uoquaui antes: 
Et ulterius, Qnòd Dominus Rex propofuit motam ſuam laſta Com itat um Ta 
cia trahere, & amorem ligeocum ſuotum ibidem habere, qua amoteat chrtdis- 
lem infra eandem Civitatem non habuit, nec in futuro habebit: Et quod pi 
copus Bathonienſu morietur, quòd tune immediate Thea Archiepiicopas (an. 
tuarienſir, & Cardinalis Anglia, caput ſuum amitteret. Et multa diverſimoda 
vetba proditoria de Rege, quam alia vetba tnalitioſa de Dominis ſuis, tam ſpict- 
tualibus quam temporalibus. TY ck 
Urlagarus prout patet per rotuſ. Seſfivyis, 


London, Hillar, anno ſerundo Ricard; tertii; Wilitlmn? Collingbourn; 's de 
Lydpard in Comitatu i. Armiger, & ali falfi prodirores,' mottem Negis be 


lub jectionem regni proditotiè imaginaverunt & compaſſi ſuet unt: Et ad ilſud 
perimplendum, excitavetum c. Quendam Themam Nute ei offerends- oo 
libras ad partes ttanſmarinas exire, ad loquendum ibidem cum Henrico, nuncu- 
pante ſe Comit. Richmundie, & aliis, c. ptoditoriè attinct. per Parſiame mii, 
dec. Ad dicevdum, Qudd iph cum onani poteſtate, &c. revenirent in Alia 
citra feſlum Sandi Luce Evangeliſiz ; Et totum integrum redditum coth tegni 
Anglia, de Termine San &i Michaelis, &c. in eorum releramen haberent: Ec 
ulterids, ad demonſtrandum eis, Qudd per confilium iphns Wil eimi Cotlingborny 
ſi dictus comes Richmundi æ, & alii, xc. ad tertam Alia, apud le in Cotmi - 
tatu Dorceſtria, arcivare voluerunt, Ipſe #ifielmme Collingplours & alii prodito- 
res; eis aſſociando commorionem populi ĩpſius Regis, imurrection em & ęuer- 
ram erga iplum Regem interim levare cauſarent; & pattem iplorunt}alſprar 
proditorum contra Regem in omnibus accipetent; & omnia inſti reg uhum 
Anglie ad eotum diſpoſitionem eſſent; Et ulterius, ad dicendum & dernonſtran- 
dum dictis proditoribus, &c. ad detiinandum Johewnews Cheyney uſque ad Regem 
Francia, ad demonſtrandum ſibi, quòd Ambaſſiatores ſut in Angiiam a dicto 
Rege Francia veniences, de ſraudati debeant : Et qrdd Rex Anglia nullum pro- 
miſlum eis cultodicer ; ſed ſolummodo ad deponendum, ſen ad reſpectuandum, 
guerram inter Dominum Regem tempore Hiemali: Es quòd in principio tem- 
poris Æſtivalis, Anglica poteſtas in omnibus pte pararĩ poſſit ad bellum di So o- 
mino Regi Francia prebendum, & eundem Regem & terram ſuam adtunc fina- 
liter difiruendo, Et ultetius ad advilandum ipium Regem Francia ad auxilium 
dictorum prodit orum pecuniis, &c. Ut ipſe iter Regis Anglia ufque terram 
Francia, impedire proponet. Et ſic prædictus Milielms Collingbenre, & alli ſue- 
runt proditorie adhærentes, cc. Et quòd prædictus Nilicbuus Colting boars, et alii 
alſi proditotes, Deum ptæ oculis, c. à dit ino temporeſmendens pet Cotmm, 
aſſenſum & voluntatem diverſorum aliorum proditorum eiſdem proditoribus 
adhætentium, gcc. aſſociaverunt. Et mortem Regis per guertam. commotio- 
nem, & diſcordiam inter Regem & Ligeos ſhos, infra regpum Angle levandum, 
compaſſi fuerunt, &c. Et ad illud perimplendum, pradiftus Willielmus Colling- 
leurn, & ali, diverſas billas & ſcripturas in rychmis & balladis de mutiogratlo- 
nibus, ſeditionibus, & loquelis, & proditoriis excitationibus, falls & ptodicoriè 
ſecerunt, ſetipſerunt, & fabricaverunr, & illas per ĩpſos fic factas, ſcriptas, & fabti- 
catas, die, &c. ſuper diverſa oftia Ecclefize Cathedralis ſancti Pauli Landon, pro- 
ditorie poſuerunt , & publice ibĩdem fixerunt; ad morenqum & excitandum Li- 
geos Regis billas & ſcripturas illas legentes &. intelligentes, commotionem & 
guerram erga ipſum Regem facere & levare, contra ligeanciz ſuz debitum ad fi- 
nalem deſtrucionem Regis, & ſubvetſionem regni, 8c, 


Javgment, to be hanged, 12a, atv quarteton, 


Lend. anno nons Haurici ſeptimi, Themwar B & alii is 
kmaginaverunt, &c, Et ad intentiomem He den Populi Regt cod 
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lemamarem retrahese, & c. diverſas billas & ſcripturas in rythmis et balladis 
de murmꝑrationibus, ſedilionibus, & proditoriis excitatidnibus. tam verſus· Re- 
gem quam alios magnates de: Concilio ſuo tangent. proditoriè ſecerunt, gc. 
ſuper oftiym Eceleſſæ Benedict, in Ozations-reet, & ſuper ie Standard in 
Cheap Der Pauli poſuerunt, &c. Et quòd ipſi fuerunc ad- 
herenrescuidam Petro herlecł inimico Reęis in partibus tranſmarinis, exiſtent. 
ad levandum guerram ad deponendum Regem. d 


AJJauasdgment, to be hanged. daun, and quarteren, 


Midi decime Hanrici ſeptimi. Hikielwwns Stanley miles, & Robertus Clifford 
miles, ad invicem inter ſe communicayerunt & inrerlocuti fuerunt de quodam 
Petrg eck.de Tharnace (ub obedientia Archiducis' Auſtrie & Burgundia, ini- 
mi mini Regis, xc. falſo nuncupante le fore Richardum, ſecundum filium 
Domwni Edvard;, nuper Regis Anglia, quarti, in partibns exterioribus ultra mare 
exiftent. ac mortem, Kc. Regis, ac ſybverhonem regni Anglia, proditoriè con- 
ſpigarerunt, cc. Et eundem Regem per guerram, &c. in regno Anglia levan- 
0 de Corona, gcc. deponendum, &c. Et ad illud perimplendum, &c. prædicti 
Hulhelwnr Stanley & Robertus Clyfford proditoriè, &c. inter ſe aggregati ſuerunt, 
quod ipſe Robertus ad partes exteras ptædictas, ad præfatum Terram Warbeck,, &c. 
ttansſtetaret, & in ĩpſius Petri adventum ad guerram levandum exſpeRarer, Et 
ipſum Fetram, in regnum Anglia, cum toto poſſe ſuo introducerer, & ipſum in 
Re em̃ erigeret, c. Ex ulterius, Dictus Willielmus Stanley præfato Koberto Clyf- 
ford ptoditorie promiſit, &c. ad quodcunque & quotieſcunque ipſe Rebertws 
Clyfardaliquos ad domum illielmi Stanley a partibus exterioribus, per privatum 
ram Rep ipſos habitum, deſlinaret, pro ĩpſius ac dicti Petri Warbeck inimice- 
rum 
vare vel 


is; &c. adjuvamine; ipſe Millielmus Stanley eos cum toto poſſe adju- 
re vellet, c. Quorum &c. prætextu, dictus Robertus Clyfford iter ſuum ad 
partes exteras, pratato Petro Marbeck, artipuit, &c. Et fic fuerunt adhærentes 
&c. | 
Judgment, to be hanged, dꝛawn, and quartered. 


| Surrey. anno griceſime Henrici oft avi, Henricus Marchio, Exon,proditorie dice- 
bat, I. like well of the pꝛoctedings of Cardinal Pool. Et ulterius, But J like 


not the proceedings ot this Realm: And, J truſt to ſee a change of the woꝛld. 


Er ulterius, I truſt once to have a fair day upon thoſe Knaves which rule abogt 

the King. Et ulterius, A truſt to give them a buffet one day. Er quod MVicholaus 

Carew Miles, malitioſè & proditerie murmuravit, & indignatus fuit, & dicebat 

hzc vetba Anglicana, J mar veil greatly, that the India ment againſt the Loꝛd 

—— was ſo ſecretip handled, and to what purpoſe; foz the like was never 
en, . 


Per Bagam Seſſionis tent. coram hem. Audley 
Cancellar, & alios, 30 Hen. 8. 


FWBerks. triceſimo primo Henrici octavi. John Rugę, Chivaler, for theſe words, 

The Kings Pighneſſe. cannot be ſupzeam head of the Church ol England bp 

Govs Law, Hugo Abbas de Reading ſuperinde dixit, What did you ke; ſa« 

ving pour Conſcience, when pou. were ſwo2n to take the King foz ſupzcanr 

bead :! Et ſuperinde prædictus 2 Rugg dixit, J added this condition in my 

mw To take him te ſupzeam head in tempozall things, but not in ſpiritual 
198. n 


Per Indictam. Mich, 31 Hen, 8. 


Kauc; anuo triceſima prime Henrici olaui. Rebertus;Rumwick indictatur. Quod 
cum diverſi ſuerunt comedentes & compotantes, &c, Thomas Brook, tenens 
quendam ciphum cerviſiæ impletum, &c. dixit, God ſave the King, Pere is god 
Ale. Ad quod prædictus Robertus dixit ptoditotiè, &c. deſiderans mortem Re- 
Sis, &c, God lave the cup of god Ale; foz King Henry hall be —__ 
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twenty others Wall be ſaved, Cui ptædictus Thomas dixit, Knoweft thou what 
thou ſayeſte Prædietus Ame ite rum dixit, ut ſupra» Go, S c. 

Leicefy, amo triceſuno tertls Hentici Stari. Liout il Haughton „ Buper de 
D2emskirk in Comitat. Lancaſtria, Taploz,-pro verbis, v:z. being ſhoot ing at 
the Butts, (aid, J would the Kings body hav beon there as the Arrow did light: 
And, By the Paſſe I would it had been in his body, 


Per Indictament. Mich. 33. Hen, 8. 


Edward Peacham was endicted of Treaſon, for divers Treaſonable paſſages in 
a Sermon, which was never preached, or intended to be preached, but onely ſer 
down in writings, and found in his ſtudy: he was tryed and found guilty, but not 
execured, Note, that many of the Judges were ot opinion, That it was not 


Tr eaſon. 


Henry Challercomb was alſo endicted of Treaſon for words,and was found guil- 
ty, and executed. 


Jobn Williams was alſo endidted, found guilty, and executed, for writing a 
Treaſonable Book, called Baalam's Aſſe. 


Upon Conſideration of all which Preſidents, and ofthe Statutes of Treaſon, it 
was reſolved by all the Judges before named, and ſo certified to his Majeſty, That 
the ſpeaking of che yrords before mentioned, —_ they were as wicked as 
might be, was not Treaſon: For they reſolved, That unleſſe it were by ſome - 
particular Starute,no words will be Treaſon: for there is no Treaſon at this day, 
bur by the Stature of viceſmo quints Edvard; tertii; for imagining the death of 
the King, c. And the endictment muſt be framed upon one of the points in 
that Starute: And the words ſpoken here can be but evidence to diſcover the 
corrupt heart of him that ſpake them: but of themſelves they are not Treaſon, 
neither can any Endictment be framed upon them. 

To charge the King with a perſonal Vice, as to ſay of him, That he is the grea- 
teſt Whoremonger or Drunkard in the Kingdom is ne Treaſon, as Telverter (aid it 
was held by the Judges, upon debate upon Peacham's Cale, 
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Termino Michaelis, anno quarto Carol: 
Regis, in Banco Regis. 


N this Vacation, vi. upon the eleventh day of September, an Dom. 1628, 

Sir Jobn Dodridge, one of the Juflices of the Kinys-Bench, died at his houſe 

in Egham, in the County of Surrey; a man of great knowledge, as well in 

the, Common- Law, as in other humane Scienccs, and Divinity, Aſter 
whoſe death, becauſe there were five Judges in the Common-Bench, The King, 
intending to reduce tho e Courts to their uſual courſe, upon the three and twen- 
tieth day of the (aid September (having had communication with the Lord Co- 
ventry, Lord Keeper of the great Seal) neminated Me to be one of the Juttices 
of the Kings-Bench, and ſigned a Warrant the ſame day tor my Patent, to be 
Juttice there; and another Warrant 'reciting my firſt Patent of I uſlice of the 
Common- Bench, and determining his pleature concerning that place (taving. 
all wages and ſums, &c.) And the Patent of j uſtice of the Kings-Bench was ſea- 
led upon the ninth day of O ober, and bare date the ſame day; and the Patent 
of revocation of my place of Juſtice of tha Common- Bench was ſealed upon the 
tenth day oi Oktober, and both Patents were delivered me upon the eleventh 
day of rhay moneth, at ſuch time as I was ſworn Jaltice of the King Bench. 
And a queſtion was then moved about myantiquity, I having one Juſtice in the 
Common-Bench, (viz. Juſtice Telverton ) and ino oi the Barons in the Exche- 
quer, Gi. Trever and Vernon) my puiſaper, and had noe a clauſe of ſaving ſupe- 
rioriry, precedency, and antiquity, as was inthe ſecond Patent of I uſtice Nichols 
(he being firſt one of the Judges in the Common-Bench ; and having a Patent to 
diſcharge him from that place, was then made the Princes Chancellor, and two 
dayes after Juſtice of che Kings- Bench with an expteſſe exception and allow- 
ance to be Chancellor to the Prince, and ſaving his precedency and ſeniory; ) 
bur all the Juſtices, aſſembled ar the Lacd Keeper's houſe, agreed, That I needed 
not ſuch a laving ; For my Patent continued untill the time I was Judge of the 
Kings-Bench, and I never ceaſed to be a Judge, but was tranſlated onely: And 
rhe Jules conceived, The Patent of revocation of my Jullice place in the 
Common-Pleas needleſſe; becauſe, by making me Juſtice in the Kings- Bench, 
my former Patent was in Law determined, according to the Cale in quinto Ma- 
riæ, Dyer 159. Yer. for better ſecurity, there was one made, according to the 
prelident of Juſlice Foxes his Patent, when he was remidred ont ef the Com- 
mon- Nleas co be Inde im the Kings Bench. 


Cuſack's Caſe. 


Cir condemned in the Sheriffs Court in London, foꝛ Debt and taken 
nretec : Afterwards, bp an Habeas Corpus, upon uit in the Kings 
Bench, the ſaid exccution, with other Cauſes, were returned: Whercupon he 
was committed to the Parſhal, in execution fo that Debt and other his exetu⸗ 
tions in the Kings-VLench, And now all the Executions in the Aings Bench 
were diſchirged ; and the Judgment in London reverſed, ky a Wyzit of Ecroꝛ 
ifrhe pueingg: And how he ould be diſchargsd ol this Execution was the 

queſtion : Foz this Court hath no Recozd of the Execution, but by the re- 
turn of the 4abeas Corpus. And of the reverſal of that Judgment they have 
not any Recezv, but what is onely ſurmiſed ; And they may not award a Cer- 
tiorate ts London; te they there will not return it, Mherenpon — was 
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adviſed, That all matters here concerning that Execution being diſchargev, 
hemicht-tieremittey toLondonfoy that cauſe, and there be diſcharged. Vide 
viceſunq nons Edvargi tertii, folio quadrageſimo ſeptimo; quadrageſimo octa- 
vo Ech atdr tertił, folio vicefimo ſecundo; triceſimo nono Henrici (cxti, folio 
quinquagefimoz quarto & quinto Philipi & Mariz, Dyer 152. tertio Elizabe- 
thæ, Dyer 187. 


Geery vrr/us Reaſon, 


FROvenant. The Paintiff declares, That by Articles invented, ſhe wn ic. in 

Anno Dom, 1624, he demiſed tothe Defendant certain Roms in Bear- 
Alley, untill Pizfommer anno 1626, rendzing the ſumme of ſix peund and 
thirteen ſhillings four pence rent, provided, and upon condition, That the ſaid 
Reaſon ſhall gather the rents of other the Plaintiffs Tenements in Bear-Alley, 
reſerved quarterly and mentioned in a ſchedule, and pay the ſame within twenty 
dayes after —_ quarter day: And it is agreed, That the ſaid Reaſon ſhall re- 
tain the reſt of the benefit to be made of rhe {aid Rooms, over and above the ſaid 
fix pounds thitteen ſhillings four pence per annum, for his pains in gathering up 
the {aid Rents: And ſhews, That the Rents were mentioned in the ſchedule, 
and amounted unto an hundꝛed and minety pounds per annum: And, That the 
Defendant had not pald the ſaid Rents: But he div not ſhew, that the De⸗ 
fendant had gathered them: And thereupon the Defendant demurred, Foz it 
ſemeth. That here is not any Covenant, to gather oʒ pay the Rents ; but a foꝛ⸗ 
fetture of his Leaſe, if he vo not gather, and pay them, being gathered: And if 
he doth not pay them, being gathered, an account lies: But Germine ſoz the 
P/aintiff inſiſted much, That theſe wozds, Provided, &c. in the Indenture 
ſhall make a Covenant; but all the Juſtices conceived it is not a Covenant, 
but meerly x Condition annexed to the Eſtate, which determines it by net cel: 
lecing and paying the Rent: And it ts not to be intended, That it ſhould be 
a Covenant to infoxce him to gather and pay them, where peradventure he can- 
— collect them, And thereapon, without argument, it was adjudged foz ths 

ondant, 


| Chamberlain ver/u# Turner, 
Jectione firmz fog an houſe called the Whĩte- Swan in Old- ſtreet fm London. 
A lpeciall Uerdic was found, That Henry Mettcalf was ſeiſed in Fre of the. 
ſaid houſs, and of a Garden thereto appcrtaining, and held it in Socage. any 
made his Mill in this manner, Whtch is found verbatim. I devile ail my Fee- 
Gmple Lands, Goods and Tenements, to Herm MAettcalf my Son, and the heirs 
males of his body, and for default of \nch-iflue, remainder to his right Heirs ; 
and made him Trecntoz, and appointed that he ſhould pay his debts out of His 
Gods and Lands, And I deviſe the Howie or Tenementz wherein A illiam Ni- 
chollt dwelleth, called the White-Swan in Old- ſtreet, ro Heu Gallant my Dꝛuah- 
ters Son for ever. And the Jury found, That the ſaiv William Ni hol's, at 
the time of the laid Mil making, and of the Teſtetezs deeth inhabited and 
ottupied the entry oꝛ Alley of the ſaidhouſe, and thze upper Re ms therein; 
And that divers other perſons at the ſame time, held and occupied the Gar zen, 
and other places in the ſaid houſe; And that William Heyiock and his Vite 
held another room; A. id that Henry Gallant, tlsiming that heuſe entred and 
made a Leaſe thereof to the Plaintiſf; and the Defenvant, by the command of 
the ſatd Mettcalf, Þ:tr of the Deviſoꝛ, ouſied him, Et ſi ſuper coram materiam, 
&c. This Caſe being argued at the Var by Banks and Calthrop fo2 the De- 
kendant, and by Andrews foz the Plaintiff, two Que ſtions were moved; 
Fir. Whether the Yefr of Gallant had any meze than an Cate f:2 life by 
this deviſe, becauſe all his Fee-ſimp!e Lands being betoze de viſed to his Sonne 
and eirs Pales, he after wards de viſed that houſe to Henry Gallant fe2 ever #2 


And if it be but an Eſtate foz life, ex traded out of the firſt Effate, then it is de⸗ 
termined; 
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termined ; and he reixed upon Alice Ludhams Caſg in cecimo nono Elizabe- 
thæ, Dyer 357. But all the Court reſolved, That it is a Fee-Cimple, becauſe 
cf the woꝛds in perperuum, oꝛ fer erer; And it is not like the Caſe ct Alice 
Ludham, where an expreſſe Fee was given to ene, and aftcr his death deviſed 
to another foz life, The ſecond Qucſiion was, Whethcr all the Youlſe paſſed, 
£2 the Entry, and thoſe tha Rooms which were in the poſſeion: of the ſaid 
William Nicholls onelp ; and Hide Chief-Juſtice doubted thereof: Foz it 
may be intended that he did not aeviſe meze than Nicholls occupied But 
ones, Whitlock, and my Helt were of opinion, That all the hcuſe paſſed to the 
viſce ; fo2 the Deviſe being, Thar Houſe or Tenemevr; and the tancluſien, 
called the White: Swan, doth bethof them neceCarily impozt the whole hanſe; 
foz the Sign of the Whice-Swan tanuct be intended to refer to te Roms: 
And the woꝛds after, viz. wherein William Nicholls dwellerh,Doth not abzidge 
92 alter that deviſe ; And the honſe heing named by the particular name of the 
White-Swan, although William Nicholls never inhabited therein, pet it paſſcth 
by the Deviſe, and is god, becauſe he inhab'ted therein, althongh he occupted 
but thzce Roms of it; Bat if the hauſe had not hen named by the particular 
name of the White- Swan, and he had-peviſep the houſe in the occupation of 
William Nicholls, there peradbentare it cheuld net extend to moꝛe than what 
was in the occupation of William Nicholls, and not to that which was in the 
occupation of others, accozditig ta the Caſe of Andrew Ognell, Coke lib. 4. 
fol. 48. And the Caſe of Hunt anp Singleton, bete a Leals was made to ons 
Cales of an hanſe; amd hs lets out of that two Chambers, any after ſurrenvers 
the Leaſe, and anew Leaſe was mays to the ſaid Cales of the houſe in his occu- 
pation ; it was adjudged onoly of the honſe in his occupation, and not of the 
two Chambers; fz there was a good Leaſe of the houſe, although the two 
Chambers were not demiſed; bat the deviſe being of the houle called the 
White- Swan, wherein Nicholls inhabiterh, cannot be intenved, That the deviſs 
ſhall be of the tinee Chimbers onelp, becauſe it cannot be termed the houſe cal- 
len the Whire-Swanz And where it was objected, That it is not found, that 
Henry. Mercalf had other Lands in See-fimple- to ſupplp the fir deviſe, and 
therefoze neceſſarily it ought to be extended to the reſidue of that houſe, am 
then it paſſeth not all: The Juſtices anſwered thereunto That it oaght to be 
intended, although it be nat exp2cfſed that he had other Lands; and the doubt of 
the Jury was Whether the intire houſe paſſed by thoſe woꝛds: So it they be 
ſatisſian, the Court ſhali not doubt of moze than what the Jury have tound: Et 
adjutnatur, & poſtea iuir adjudged acceadingly. 


Inkerſalls verſ#s Samms, 


Hm againf a Defendant, Erecutoz, Whereas the Teſfatoz in his 

"A life, viz. upon the ſixteenth day of Odober, anno decimo octavo Jacobi 
Regis, in cenſideration of f ve pounds lont unta him pzomiſcd to pa, ac. The 
Defcrwant pleads. That the Te&atoz non aſſumpſit; the Jury find, That the 
Leſtatoꝛ Allumpſit modo & forma, hut that the Tefhatoz dyed tach a dap, vi z. 
in anno decimo ſeptimo Jacobi. ſo s he las dead a pear and moze befaze the 
time which is alledged in the Recozy, Any at the ürſt argument the Court 
held ko the Plaintiff, That the Uerdic being, That the Teſtatoz aſſumpſit 
modo & ſermaz the finding over, th it the Weſtatez dye hofoze the time mene 
tioned in the Declaration, is idle. ſuperfigeus, i not material, noz is the day of 
the Aſſumpſit material: Andalthougb hz were dad befoze the day mentioned 
tn the Declaration, if is good enough; And th:reupon it was adjudged fox the 
Plaintiff, Vid. viceſimo certio Elizabecha, Dyer 372. Coke 2. Rop. fol. 4. 
Goddard's Cafe. 


Halloway's 


— 
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Halloways Caſe. 


Hawa! wasenvided and arraigned at Newgace,foz murdering one Pain: 
Ths Endiament was, Chat he ex malicia ſua ptæcoęitata tied the ſaid Pain 
at an hozſes tapl and ſtruck him t wo ſtrokes with a t udgel, being tied to the ſaid 
hole, whereupon the hozſe ran away with him, and dzew him upon the ground 
tee Fur longs and thereby bzake his boulder, whereof he inſtantly dyed, and 
fo murdered him. Upon this Endiament, he being arraigned, pleaded Not 
Guilty; and thereupon a ſpecial verdict found, That the Earl et Denby was pol- 
ſeſſed of a Park called Auſterly Park, and that the ſaid Halloway was Wwb- 
ward of his Mods in the ſaid Park: and that the ſaiv Payn, with others un- 
known,entred the ſaid Park to tut Mod there and that the ſaid Payn t limbed 
up a Tre and with an Yiichet cut down ſome Bougys thereof, and that the ſaid 
Halloway came riding into the ark, and ſæing the ſaid Payn on the Tre, com. 
manded him to deſcend,and he deſcending from thence, the ſaid Hailoway firuck 
him two blows upon the back with his tudgel; and the ſafd Payn having a Rope 
tied about his middle. and one end ol the Rope hanging down, the ſaid Halloway 
tied the end of that Rope to his Pazſes tay. and ſtruck the ſad Payn two blows 
upon his back: Whereupon the ſaid Payn being tied to the oz ſes tayl, and the 
Pente running away with him, dze wh in upon the ground thze Furlongs, and 
by this means bzake his ſhoulder, whereof he inſtantly died, and the ſaid c lallo- 
way caſt him over the Pales into certain Buches. And whether upon en this 
matter found the ſaid Halloway be guilty of the murder pro ut ? they pꝛey the 
diſcretion of the Court; and if the Court ſhall avjudge him cuilty of the mur- | 
der they find him guflty of the murder: It otherwiſe, they find him guilty of 
Panſlaughter ; and this ſpecial perdia by Cerciorare was removed into the 
Kings Wench and depended the Terms: and the opinion of all the Judges and 
Barons was demanded, and they alt ( beſides Hutton, who doubted thereof) 
held clearly. That it was murder. Foz when the Boy, who was cutting on the 
Crit, came down from thence upon his command,and made no reſiſtance, and he 
then ſtruc k him two blows ans tied him to the Hoꝛſes tayl and thon ruck him 
Again, whereupon the Yozſe ran away, and he by that means ſlain ; th: Law 
implies malice, and it mall be ſaid in Lawto be pꝛepenſed maltce, he doing it to 
ont who made no reſiſtance: And ſo this Term all the Juſtices delivered the 
reaſon of their opinions; when Judgment was gt ven, and he was adjudged to be 
hanged,And was hanged accoadingiy, - 


Juxon verſus Thornhil,Trinity 4, Car. tot. 76. 


Sſumpſit. Whereas the Plaintiff by the Kings Licence, had erected in 
Godmancheſter , and in five other places in his own Land, ſix ſeveral 

f S/uces 02 Locks upon the River Ouſe, foz the better raiſing and hcicht- 
ning the Water in the River , fo? the eaſier paſſage of Boats thzough the ſaid 
Locks, And the King had granted unto him to take ſuch reaſonable ſummes 
fox the paſſace thꝛough the ſaiv Locks, as ſhould be agreed upon betwixt bim and 
thoſe who ſhould have ſuch paſſage: And foz that there was contention be- 
twixt him and the-Defenvant, and divers others, what ſummes ſhould be paid 
foz ſuch paſſage a Petition was thereupon pꝛeſented to the Lo2ds of the Coun: 
cel, and by them refcrred to the Earl ot Manchetter. Lozd Pzeſident.toſct down 
what Rates thoſe-which paſſed thzough the ſaid Locks ſhould pay, That the 
Defendant, in conſideration the Plaintiff would permit him to page th2ough 
the ald Locks, upon the 20. day of October. anno tertio Caroli Regis, pꝛomiſed 
unts the Plaintiff, That he would pꝛy him ſuch ſums, as the ſaid 102d Pzefi- 
dent ould appoint; and alledgeth in facto, What bet wen the laid 20. day of 
October, and the 23. day of Apri! 3 he paſſed th2ouch the ſaiv Locks, 
with 
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with his Boats, and carried two thouland one hundzed and twenty Tuns ot 

Coal, And that upon the 24. day ok April, the ſaid Carl of Mancheſter ſet 

down and oꝛdercd, That two pence halt⸗peny ſhould be paid fe2 every Tonne 

which paſſed thzongh the taid Locks, in dery Lock t wo pence hall peny: And 
that foz the ſafd 2 120, Ton acco2ding to the ſaid Rate, the Defendant ought. 
to pꝰy him eleven pounds, And-that upon the nine and twentieth — — 
Aprit, then next following, he requeſted the Delendant to pay the laid 
cAeven p.unds , and he refuſed o pay it: Mhereupon he b2ought/ 
this Aaton the Defendant pleaded non aſſumpiit. and it was tt und a ainſt him, 
and now moved in atreſt of Judgement: Firſt, That it is no f o tonſideration 
becauſe the River of Ouſe is a common Riuer , andit is not la wut fe anp to 
make ftops upon the River, e to take ſummes of money fox the Paſſage 
though the Locks, Sed non allocatur : --F«2 the Lotksare upon the Plains 
tiffs own Land, and at his coft.fo2 the exraltation of the Mate t, ans making the 
River Navigable foꝛ Ueſſels of Burthen; and it ſtands w th gad res ſon that 
they ſhould pay foz their paſſage. at toꝛ ding to the t agrd ment. The lecond ex⸗ 
ccption was, Becauſe it is not ſhe wn that the Defcnvant had anp notite given 

him of the Carl of Mancheſters Oder : (ed non alfocatur, tec:uſe hs dught to 
p es muchas he ſhould appoint ; Azad the Dekendant is to take notice of his 
Oꝛder, as well es the Plaintitt, he being aftrariger to both; as where one is ob⸗ 
tiged to perfo2m an Arbitrimont, there nds not any notice be given unto him, 
but he ought to take notice at his perii.Aiſo the Plaintiff alledgeth· Th i he rc 
quired the lum act oꝛding to the Oꝛdet hic is an imp ved nctice: Wherezpon 
rule was given That Judgment Would be foꝛ the P.ainttff, unleſſe further mat⸗ 
ter theuld be He wn to the contrary by ſuch a day. . 053 64. 


— 


5 Chambers Ca er 2 

Ha mbers being in Pꝛiſon in the Marſpalſey del hoſtel de Roy, deſires an 

Habeas Corpus; -atid/had it; which being returnable upon the 15. dayet 

October, the Parſha returned, ' That he was committed to Pon the 
28. dap of September laſt by the command of the-L02vs bf the Coancel, The 
Warraiit verbatim was, That he was committed fo2 infolent behaviour, -and 
woꝛds ſpoken at the Ceuicel Table, which was ſabſcribed kythe Lozd Keeper, 
Aid twelve others of the Councel, And becaaſe' it was not mintiont what 
the woꝛds were ſo as the Court might adjudge of them the Roturn was held in 
fuficient,and the Warden of the P2iſbi adviſed toamend his Return. bekoze 
the 21, of October following; and he bas by Rule ct the Court appointed to 
bz ing his pziſoner then without a new Habeas Corp and the P2ifofttr was 
adviſed, That in the mean time he ſhould ſubmit to the Loꝛds, and petition them 
fo2 his enlargement. Upon the ſato 21. of October the Warden of the pꝛiſon 
had his P2iſoner there; but becauſc the great Caſe of Sit William Withipole 
was to be debated that day, and time would not permit to treat cf this matter: 
The Warden of the P2iſon was tommanded ts bzing again his Priſoners and 
h: ve hm in Court the 23. dap of October. Then Cermin for the Pꝛiſoner 
moved, That foꝛ as much as it appeared bythe Return, That he was hot com- 
mitteꝭ foꝛ Treaſon c2 Fc lony, noꝛ doth it appear what the words were whrrete 
he might efveanſirer ; he therefoꝛe pꝛayed, he micht be diſmiſſed oꝛ bayled. But 
the uings Attozney moved, That he might ha ve dey unkil the 2 5.0. O Köber, 
to conſider of the Neturn, and be inkoꝛmed et the wozds; and that in the inte⸗ 


were bound in Retognilantes ef ene hundꝛed pcunds a piete, That he chould 
appear here in Craſtino animatum, and in the interim ſhould be cf gw behavi⸗ 
eur; E : 0 0 


And 
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And advertizco him, They migyt t. 2 contemptuous woz ds caulc an En ami ut 
2 Antezmation, in this Court, to be dʒa un agataR dim it ther would. 


Sir William Wichipoles Caſe, 


JR ,William Withipole being endiced befozetho Codoncrs fe? the-nitatvor 
oy Madyton ; and being arraigned upon that T.ique@,imtozmed the Court, he 
had motter in Law to plead;to avoio that Endiament, and that he ought not to 
be put to anſwer ; and paved that Councei night de aſfignied him: And Pr. 
Noy and others were aligned, who, at another day, put ind Plea fo2 im, That 
pe ought not ts be impzached upon this Enviament ; ten he ſhe wed in his Plea 
the Statute of undecimo Henrici quarti, capite aono, That none ſhaſ be put 
upon any pannel of Enaneſt, at the umomination of any pirton, un leite by the 
Bapliſfs and Piniſters of the Sheriffs, \wozn and known ; And thit the ſaid 
Jarozs ſhogld bs probi & legales homines ;-- And further pleavs, That Alſton 
the Foze⸗man of the Jury, nominated himſelf to be of the Aary, and fourteere 
others, (be wing their names) ant ont Alexander Farringron required him to 
return them be not being She ritt nen Bayliff of the Franthiſe noz any Pinter 
of any Serif, no2 Baplitf of any Franchiſe, who ought by the Lawto return 
them; And by the ſaid Jury the ſary Angaifition was found; Amd he further 
pioaded, That two of ths ſaid Jurozs were outlawed in Actions of Debt; the 
one in the twelfth year of King } ames; the other in the firſt pear ol King Charls, 
and pꝛoduced the Recozds, being fent by Miccimus cat of the Chancery; and 
averreo.That the Outlawꝛies are yet in fozce not reverſe>noz vacated, And 
upon this Plea pleaded the Court would avviſe whothct it ſheuld be accepted, 
and what ſhould be done thereupon,etthet vemar oz joyri Aue. The firſt qu-« 
ſtion was, Whether the Statute of undecimo Henrici quatti, extends to En- 
gueſts befoze Co2oners, 02 onely to Endiaments befoze Jaffices of the Peace, 
and of Oyer and Terminer © Decomdly, admitting, That this D:atute extends 
thereunts Whether it extends to perſons ont/awed in perſonal Aatons, oz one- 
ly to perſons out la wed toꝛ Felony o Treaſon And becauſe this was the firſt 
Plea that had ben upon that Þ:atute, and would be a Pꝛefdent in Crown- 
matters, the Court would avviſe. And all the Juſtices bf both Benches, and 
Barons of the Crchcquer, met therenpon at Serjeancs-Inne in Fleetſlreet; and 

ing had conference of theſc points, the greater part of the ſafd Juſtices any 
ons were of opinton; irt, That the Statute of undecimo Hencici quar- 
ti, extends as well to Enqueſts befoze the Tozoners, as to Endtaments befozs 
Juſſices of Peace, Secondiy.That it extends to perſons outlawed in pirſonal 
Actions foz Felonp, becanſe an outlawed perſon in perſonal Actions, is not at- 
counted probus & legalis homo, to beſwozn in an Enqueſt and may be challen» 
ged foz that cauſe, Vide 34 Edvardi primi, proces 208. 21 Hen.6,39, But di⸗ 
vers others of the Juſtites and Barons were of the contrary opinion. Firft, 
becaufe the Statute of undecimo Henrici quatti, begins with Enqueſt befoze the 
Aaftices, and ſo the Ac ſienis to extend tothem ; and the Statute mentions 
Detiomination to the @heriff oꝛ Baylitt of the Franchiſe ; and the Cngutf- 
tion befo2e the C:3oners, is to be of perſons within the four next adjacent Uil- 
lages.to be made by the Bayltffs o; Conſtables of thoſe Atllages, es appeareth 
by the Statute of quarto Edvardi primi de officio Coronatoris, and Crompcen 


fol.113, Chat no challenge ſhall be to any of the Enqueſt befoze the Cozoners,; 
Reſiduum poſtea. 
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= William Vicount,Say and Seal, verſus Stephens, Trin. 4. 
Car. rot, 602, 


” & Ctiodeſcandal.Magnatum. The Plaintiff declares by the name of William 
A. Vicount, Say and $a), unus procerum & Magnatum hujus Regni Angliz, 
Lam pro Domino Rege quam pro ſeiplo quer itur, of the Defendant in cultodiæ 
Hdareſcalli pro eo; Y by the Statute of ſecundo Richardi ſecundi, it was 
o2daingd,&c. ( reciting the Statute ) the Defendant not ri garding noꝛ riſpe- 
cing the @tatate afozcſaiv, primo Februarii anno tertio Caroli, at the Partlh cf 
Bow in Warda de Cheap London, having communication with Alice Cilbert, a 
Servant of the ſaid William Vicount Say and Sea); of htm the ſaid Vicount, in 
the pzeſencs and hearing of divers of the Kings Þubjcas, then and there being; 
bzc falia & ſcandaloſa verba de eodem Vicecomite Say & <eale dixit & publica- 
Vvitzviz. Thy o (dictum Comitem innuendo) is a Trapytoꝛ, and J will pzove 
him (prædictum Comitem innuendo) a Traptoz, The Detendant pleaded Not 
Guilty, and it was found age inſt him, and Damages aleſſed to 2000 fi. And it 
was now moved in arreſt of Judgment.by Serjeant Crawley,and Mr. Calthrop; 
Firſt. That this Statate is mif-recited.; and then, he founding his Dutt foz him⸗ 
ſelf and the Ang, and there being no ſach Statute, hath failed. And in p2of ther- 
ol, they relied upon the Caſe of the Loꝛd Crom wel, Coke 4. Rep. fol. 12. whers 
an Agion was bzought upon this Statute, and miſ:retited. Nuncia pro menda- 
cia,there the Plaintiff might not have Judgment. And the Caſe in Plowdens 
Commentaries, ol. 82. bet wixt Partridge, and Strange, and Croker, where an 
Action wes fcunded upon the Statate of triceimo ſecundo Henrici octa: i capi- 
te nono at maintenance, where the date of the Statute was miſtaken; and there 
the Plaintiff might not have Judgment; fo the Court did not intend any other 
Statute then that whereupon he counts, and hath miſtaken; and being upon 
that. the Court will not adjudge foz him , and here ts a mil xetital, foʒ he recites 
the Statute which is, That none ſbal repozt 83 pabliſh de Magnatibus aliqua 
nova mendacia, ſeu alias res unde dijcordia aut aliqua lis(Anglice debates ) inter 
Maęnates, vel inter Magnates & Communitatem dicti Regni oriri poſſint, 
whereas the Statute is, whereof diſcord or ſlander may arile within the (aid 
Realm, ſo as there is a miſ-recital and variance betwfrt the weꝛds debates foz 
ſlaunder, which is a variant wozd ; and the wozds within the ſaid Realm varies 
from the wozds inter Magnates & Communitatem hu jus Regni. Detondlp, 
betaule it is not hen, That he was unus Magnatum, at the time of the ſpea- 
king of the woꝛds. as the ꝛeũ dent is in the Lozd Crom wel's Cafe; Foz it may 
be that he was created Uicount 02 Baron afcer the ſpeaking of the wozvs, And 
it ſhall not be intended That e was a Uicount befcz8, unleſſe it had bin aver- 
red, That he was then a Ait ant: But the Court reſolved in both points foz 
the Plaintiff: ez they all agreed, if the mif-rdcital o variance had ben in the 
purview oz ſabftantiai part of the Aa, as miſ.reciting the time of the making, as 
in Partridges Caſe.oz in the body of the Ad, as in the Z.Cromwel's Caſe, Nun- 
cia pro mendacia (which is another woꝛs and of another ſenſe, and in the body of 
the At) ſuch variante had ben god cauſe to ſtay the Judgment; but here they 
conceived there is not any material variance; fe in the firft part of the Aa is 
debate vel diſcor dia, and in the laſt part diſcordia vel diſlaunder , which in the 
intention of the Pakers of the Statute be all ene: Alſo it is in the percloſe un- 
de diſcordia,&c.which is but the conſequence of the woꝛds, oʒ the evil effect en» 
ſuing thereupen, and falſe woꝛds and lies are pꝛincipally pzohibited in that Sta⸗ 
tute. And the ſecond variance is of the fame condition; not watertal in ſab: 
tante: wherefoze foz ſuch the Court Gall not ſtep Judgment. Foz the ſecond 
exteption al the Court held the Declaration to be gad enough; foꝛ there be ſuf: 
fitient demonſtrante in the Declaration, That he was a Hic eunt at the time of 
the ſpeaking, oz he nameth himſeif Vicounc, and recites the ®tatuts, and that 
the Defendant not regarding the Statute ſpake thoſe wo2ds,of the (aidWilliam 
Vicount Say and Seal, and he did not ſap of the ſaid William, as he ought to have 
done, 
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done not being a Uicount at the ſame time; and it cannot be ſpoken agatnft the 
ſata William Vi count, unleſs he hav bin then a Aicount; and the Law doth not 
tntend That he was a Uicount of another Realm, foz of them cur Law doth 
not take any cognuſance, And whcras it was objected, Chat there were not any 
Uicountsin N. Richard the ſet onds time, ſo as the Statute cannot extend unto 
them: It was anſwered, True it is there wert not then any Wiſcounts; Foz in 
the 18. year of King Hen.che 6. was the firſt Wiſcount ; and in the 2 1.year of the 
ſaid King, was the Queſtion foz their Seats in Parliament: Yet the Statute 
is de Magnacibus Reęꝑni — — every Uiſcount is a Baron, which is an addt- 
tion of hon our. By another reaſon it appears, That hz was then a Uiſcount; foz 
thc ſpꝛaking is alleged to be, to ſuch a Dcrvant of the ſaid William Viicounc 
day and Seal, and ſhe cannot be ſervant to a Uiſcount, anleſs he were then a 
Uiſcount ; alſo the wozds th:mlctves are, Thy Lord is a Traytor; which p2ove, 
That he was a Loꝛd at the time of the ſpeaking; And when he names him Nil. 
count in ſo many places, To aver afterwards,that he was a-U ſcount, had ben 
tdlc and ſuperfluous : But where a JuTice of Pea: e,oz other Offtccr,bzings an 
Adion fc2 andꝛous woꝛds ſpoken of him in his Dffice oz Place, there ot necet⸗ 
fity he ought to ſhew, That he was then Juſtice of Peace, ez ſach an Dfficer 
wherein he was flandered , yet if he ſhews that which a mount, it ſufficeth ; 
as that he had ben a Jultice of Peace foz divers ye: re, oz fo2 two years; and the 
ſpeaking is alledged to be within the vear, that is ſufficient ; yet it may be that 
the Commiſſion is renewed ; bat it ſhall not be intendsd : Whereupon Judg- 
ment was given foz the Plaintt rtf. 
| Bayly verſus Offord. Trin. 4. Car tot. 738. 

Ebt / fo2 fourty ſhillings and ſir pence, and declarcs, That &'r Hen. Bron 
Dis Indenture, let to J. S. fes 200 years tendzing 31 s. per avnumat the An- 
nunc iat ion, and t. Michael, by tqual poʒtions, and conveys the reberſi on te him 
as Allignie, and fcz 158. © d. to Rent behind fo one year. ending at the Annun- 
ciation laſt paſt, and foz 25 s.foz money lent, hs bztngs this Action, The Defen- 
dant pleaded quoad the 258. non debet, and quoad the 15 s. 6 d. That the ſaf$ 
S.r ilenty Brown demiſed the ſaid lands. rendʒ ing Rent prout, and by the ſame 
Indenture covenants foz himſelf his Meirs and Aſſigns with the Lefſe his Ex⸗ 
ecutoꝛs and Aſſigns That if he be diſturbed foz reſpite ol Homage: c2 be infoʒced 
to pay any charge cz iſſues loft. That he ſhall with · hold ſo much cf his Rent, as 
he iball be fafozced to pay; And ſhews, That by a Ait iſſuing cut of the Ex 
cheque r foz reſpite of Bomace and Aſucs loff.ſo mach was levied ty the Sherif, 
Which he hath with held of his ſald Rent And upon this Plea it was demurred 
in Law and the pzincipal queſttion was, Whether the Aﬀignee et a Term ſhall 
h ve remedy upon a Covenant by way of Retainer, againſt the Aſſignee of a 
Reverſion D convlp becaaſe the Defendant doth not ſhew. Thot the Land 
was held in capie oʒ that Pomage was dus o2 the Aſſues duely levied; And af: 
ter theſe matters moved at the Bar Whittlet foz the Defendant arcued , That 
thc Aienee ſdeuld have the benefit of this Covenant by the Common: Law and 
il not, That he was clearly within the Statue of triceſimo lecundo Henrici 
octavi; And foꝛ the other matter, the Plea is god , fo3 if he be diſlrained oz 
agrieved toꝛ th: Homage oz Aſues,he may detain hs Rent; but then he tok ex- 
ception to the Declaration, fo that the Plaintiff demanded 1 5 8. 6 d. foz Rent, 
fo a year ending at the Annuntiation, and the entire Rent was 31 s. ſo that 
what he demanded was but Rent fo2 half a year , and he doth not ſhew that he 
was ſatisfied foz the reſidue : and therefeze the Declaration ill, Which was held 
by the Court to be an fncozrigible default : Wherupen the Recozd being vie w. 
ed and found ſo,rule was given, That Judgment ſhoald be fo the Defenvant ; 
That the Will oalv abate ; and no mozc was ſpoken at the Bur, But the C:urt 
conceived That the Aﬀignee ſhould have the benefit; foz it runs with the land; 
and at the Comm n⸗Lawhe mfcht have taken ad vantage to detain the Rent 
reſerved upon the Leaſe for years ; fo it may be appointed to ceaſe at the Wild 
of the Parties, 


Crane 
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Crane verſus Holland, Paſch,4.Car;rot.294. ' 
Rror ot᷑ a Judgment in Northampton, becanſe in Northampton the Court 
cingheld befo2e the Majo and two Layliffs,the Venire ſacias wpen the I. 
ſue was awarded wo the two Baytiffs, to return a Jury befo2e the Ma jez and 
XK apliffs, iccundtm coniuetucinem; Which being teturred, and Judgment gi⸗ 
ven, the Errc2 aC'cned was, Becauſe the Baytiffs being Xudges of the Court, 
could not alſo be Dfficers.to whonr Moteſſe iuould be direded; thete bi ing no 
Cuſtome that tau maintain any to be both Oflit er and Judge; But all the 
Ccurt (abiente Hide) conseided it might be gad by Cuſte me, and that it ta not 
any Crrez; Foz the Judges be not the Baliſts onely, but the Þajcz and Bay: 
liffs; And it is a common courſe in manp of the ancient Ceꝛpozations, where 
the B:yiiffs are Judges, oz the P:j62 and they be Judors., pet in reſpec ofere- 
cating Pꝛoceſle, ſhey be the Dfficers alſs; and one may be Judge and Officer, 
diverus ce pectibus as in re-difſeiſin;the Sheriff is Judge and Dfficer : Mhere⸗ 
upon the Judgment was afirinev. W 


Skevil verſus Avery. 


"Tye £* tal 

Reſpaſſe of Aſſault, Battery, and Wounding. The Defendant plcaded to 

the Wounding Not Guiicy : Lo the Aflguit.ond Battery he pleaded , 

That be was poſſeſſed of an Poulſe in ſucha Pariſh toz years, And that 
the Plaintiff entred his Ponſe,and would have thzuT him out cf poſſcfſion therc⸗ 
ol; whereupon he molliter manus impoiuir,to put him out,and the h:rm, if any 
done, was indefcnce of his own poeſſcfFicn : Pcreupon the Plaintiff demugs 
red; and Goldi{mirh fog the Plaintiff ſhewed foz cauſe, That the Defenvant 
had pleaved a Leaſe foʒ pears, not be wing who made the Leaſe, no2 when it 
was made, noz fo2 how many pears, whereas. they cucht to have ben plcaved 
tpectally,and ſhewn particulatim: Fon if it be traverſed,there cannot be any 
ue thereapon ; and he relpcp upon Crogats Caſe, Coke 8.Rep.to),66, That 
de in juria ſua propria is no Plea; But all the Ccurtheid, That the Defen- 
vant had woll pleaved ; fog ſaying, That he was poſſeſſed foz years, is but en in⸗ 
ducement and conveyance to his juſtification, and not the ſubſtance thereof, 
which is, That he offered to th2uſt him out of the poſſefifon cf his Mouſe, and 
whatſoever Title he hath,it is not material, fcz if he were in polleſl ion by vir- 
tue ofa Leaſe at Mtll oz any othet. Title, de 1njuria tua prop ia is a gad Plea: 
Foz the Title 02 Jntercft net comttig in queſtien (and what was pleaded oz 
alledged being but an inducement to the Þlea) it needs net be ſo ccrtain, as 
where it ia pleaded by way of Title, to make a claim in the Defendant, Mhere⸗ 
upon it was adjuvged foꝛ the Defemvant. © 


— 4406 Trin. 4. Car. Rot. 770. 


A Sſumpſit. Whereas the Defendant had a Dog Which uſed to kfil che p, 
ILKand knowing thereot, end that his Dog had kilied the Plaintiffs ſher p and 
having notice that the Plaintiff intended to ſue him foz recompenec ; he there⸗ 
upon intreated the Plaintiff not to ſue him, and to make what benefit he could 
of the ſh@p ſo killed: And in conifideration that the Plaintiff would deſiſt his 
Dult and make ſuch benefit as he might of the ſaid ſheep . the Defenvent the firft 
day of May. anno decimo octavo Jacobi Regis, promiſed the Plaintttt᷑ to recoms 
pence hint the damages which he ſuſtained by the killing of the ſaid hep: And 
alledgeth in facto, he thereupon deſiffed from his intended Suit; und that 
be endeavozed to make what benefit he could of the &@p ſo killed, but t ould not 
make any And that he was vamnified by the killing of them feur and fozty ſhil⸗ 
lings. And that upon the firſt dey of May, nno ſecundo CaroliRegis, he res 
guefted the Defendant to retompente him keꝛ his Damages ſuſtained, and the 
Defenvant refuſed z Mhereupon he bzought this Aaton: The Defendant 
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pleaded the @tatute of viceſ mo primo Jacobi, capite 16, And that this Action 
lies not by the ſaid tatute, being grounded upon A pzomiſe made above & years 
ſinte; whereupon the Pleintiff demurred. And alter. Argument at the Gar | 
Rolls fozthePlatntiff.and by fo2 the Defendant it was adit 100 
the Anion was well bzought within the time limited : Fog al N 
miſe was made in anno decimo octavo Jacobi Regis, pet there was not any ga 
of bꝛeach thereof, noꝛ ground of Acton againſt the Detlendant. until requelt t 
make recompence: Foz until ſuch requeſt he did not know vh3t to paꝶ q 
there any due; fo2 the duty artſethuponthe requeſt; and the non- 
the re quett is the cauſ of the Anion. As aſſumpnt ta pay ſuch a ſum i 
A. S. 62 upon ſucha perſons return from Rome upen vequeſt; the 
due, noꝛ is there cauſe of Agion, until the Parriage; 99 return Rome 
and the requeſt made. And altheugh the pzomiſe was nde ten pe ars hefe, pet 
the cauſe of Action is the non-papment upon requcft; after Parriage,; o retry 
from Rome, and not beſoꝛe: And it the Adjon be hzought within the bims of 
the S:atute ater the bzcach,it is wen enough: Whereupon it was adjuaged fc2 
the Plaintiff, 10 7 197 9 171 

Lewknor wer ſu Cruchley and his Wite, Paſ.h. 4. Carol. 


| A Crion for words ſpoken by the Wife of Cruchley. Foꝛ that the Oelen. 


dant ſaid of the Plaintiſf j onn Lewknor (1nnuenao the Plaintiff ) and 

John Smith (innuendo one John Smith) Knowing that J. S. a G9ld!gich 
did carry with him a great deal ot Plate, aid lay waĩc to rob him, anꝗ ſet aon 
him by the High- way. bur he raiſing the Counttey, they did fij away, andEewk- 
nor loſt his horte, and they bnthᷣ were driven to ride away upon one hotſe. Mpon 
Nor Guilty pleaded , and Merdid fc2 the Plaintiff, it was moved in :.xx of 
Iudgment by Gardiner, That an Action lies not for theſe words: oz it ap 
pears by his own ſhe wing That chere was not any Fellony committed; e 


doth not charge him wirh Fellony, but with a Midemeanout as it were a Riot, 
and is no more then it ſhe had charged him ich committing a Riot, and it is 
but with an intent to do it; aud therefore for theſe words an Action lies not; 
Coke 4. Rep. fol. 16. verſus Allen, fozTaping,He is a Quarreller, and gave ſuch 
a one his Champion- counſel, to make a Deed ot his Goods, and then to kill ſuch 
a one; It was adjudęed that the Adion lies not; foz he did not do any Act, but 
it is matter of intent whichcamiot be known ;: But all the Court delipered 
their opinions ſeriatim, That the Ad ion well lies: Far although he chatgech 
him with an act which is not Fellony, yet he chargeth him not onelynyſth the 
intention, but with a fa&gvhich is as neet to Fellony, as may be, and is ſuch an 
oftence, which is more than intent onely, and more thangiot, and for which, 
Fine and Impriſonment aredue : And theagfoze it is like to thoſe C ales cited 
by the Loꝛd Coke, in 4. Red fol. 16. Fatens Caſe, the Lady Cockſes Caſe, and 
Tybor and Haynes Caſe : And Jones cited one Wick's Caſe, That the Meten⸗ 

dant ſatd, Nine perſons (et upon me to have robbed me, and jou (ĩinnnendo the 
Plaintiff Wicks) was one of chem,adjmoed That the Adion well le: Mherc⸗ 
upon Judgment was ei ven ken the Plain it. „ 

| 4 d 


Lawe 2&if43 Harwood,'Mic. 3; Car. rot. 30% ũ/ / “lil 


Es ror of a Judgment in Windſore, in an Aion upon the Caſe, foz landing 
his Title. The Plaintiff declares, Whereas he was ſciſed in fe as Copp- 
holder of the Lands in D. within the jurildigion of the Defendants Court, That 
the Defendant laid, He had not any Title to thoſe Lands. The D:ifenvant juſti⸗ 
ſies and iſſue thereupon and found acainſt the Defendant, and damages alleſſed 
to 10 s. and 6 d. coſts: And the Court tacreaſed the colts to thꝛet pounds, and 
Judgment given actozdingly. The ſirſt Erroz aſtigned was Thit the Decla- 
ration was not good, becau'e he did not ſhew, That by the occaſion of — 
words 


— 
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words he had any prejudice, as that he was bargaining for the Inheritance with 
anyz6 9 ore ſpecial prejudice. The tecond Error was, becaule 
zmaces being found it at ten ſhillings,he might not by the Statute of vice/- 


Me pris Jacobi;capitedevimo ſexto, have more colts than damages. As to the firſt 
oz aſſſgned.,ali the Court agreed, Thar the Declaration was not good, and io 
the ent was Erronieus ; becauſe the Action is not maintainable, without 
0 cial prejudice. No more then for calling one Whore or Baſtard, with- 

r 


on — cauſe of temporal damages, às in Anne Davies Caſe: And 
it is not Hub to woꝛds ſpoken, which imply er and tempozal lofſe, as Thief, 
Bankfvpr,' t ſuch like; but flanv2ing of ones Title doth not N in it ſelt 
loffe; withdut che wing patkicularly the caufe of loſſe by reaſon ot the ſpeaking 

/ os that he ceuid not ſell 03 let the faiv Lands but being general 
wows they be not ſufficient, Vide Coke 4. Rep. fol. 17.8 18. To theſecond 
Erro all igned, all (except Hide, who ſeemed to deubt thereof) held, That the 
Aaton ts out of the Statute of viceſimo primo Jacobi, as well toz the time of li. 
mitation;as fo2 the tolls; foz that extends to Aatons fcz flandꝛous wozds, which 
be intended to the perſons of men, and are common Actions, and rather begin cf 
ſpleen than otherwiſe ; but net to this Action, which is rare, and not bzought 
without ſpccial damage, But fo? the firft cauſe, the Judgment was rever⸗ 
ſed, .. 

dk cal Hugh verſus Farrer, 


7 Ction foy woꝛds. Thou art a Witch, and did bewitch my Mothers drink: 
And being afterwards deſi red to know. why ſhe called her Mitch, thc an⸗ 
ſwered,1f I called her Witch, we will prove her a Witch, and anſwer what 
we have done. Wpon Not Cuilty pleaded, and Aerdid foz the Plaintiff, it was 
moves inarreſt of Judement, That fo2 theſe wezvs an Action lies not, becauſe 
they wers general wozvs, and ſhew not aup ſpecial hurt to the dzink: So not 
within the Statute of primo ] acobi;capire duodecimo, if there be no hutt to the 
perſons 03 gods: But all the Auſtices beſives Whiclock conceived, That the 
Action well lies; And it was adjudged foz the Plaintiff, 


The Lady Cavendiſh ver Middleton, Trin. 4. Car. rot. 
243. 


A Crion upon the Caſe, Whereas the ſaid Lady by Ralph Buck her Ser: 
| vant, having bought of the Defendant twelve Beaſis foz fourſcoze 
pounds, paying fo2 them twenty pounds in hand, and was to pay ſixty 
pounds reſidue at the env of the Ponce th, which twenty pounds the laid Ralph 
Buck immediately paid, and the ſixty pounds reſi due he paidfoz the Plaintiff to 
the Defendant at the end of the Poneth and after vyyed. That the Defendart 
- After the ſaid Bucks veath,vemanved of the Plaintiff agein the ſaid ſixty pounds, 
affirming it was not paid unto him: Wherenpon the Plaintiff fidem adhibeng 
to his aſſertion,pafd unto him the ſaid ſixty pcunds, ubi re vera, he had recefved 
it befoze. And upon this deceit.the Action was bzonght ; and Serjeant Crew 
mo ved in arreſt of Judgment ( atter Uerdict upon Not Guilty pleaded and found 
fo the Plaintiff ) That this Action lies not, but ſhe ought to have bzonght 
an Action of account,as foz money unduly received: But all the Court concet- 
ved, That the Action well lies, although the PÞlatntiff might have bzonght an 
Acton of account: UWherenpon it was adjudged foz the Plaintiff, 
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Viſcount Say and Seal verſus Stephens, ante fol. 


Ye ſafd Viſcotine having has Judgment to recover, a Wzit of Crroz was 

bzought to remov2 the Recozy into the Cxchequer-Chamber , upon the 

Statute of vicenmo leprimo Elizabethæ, capite quinto, which gives urtt 
cf Crroz upon a Judgment given in Actions upon the Cale, Debt, Detinne, Ac- 
count, Ejectione fimæ, or Treſpus, firſt commenced there where the Aings P1- 
jeſty ſhalinot be a party. Jt wes moved, That the Mit of Erro is not al- 
low2ble,becanſe it is given in 7, ſeveral Ad ions thers enamerated, 4 is net al- 
lowable in any «ther Action, as in Replevin, Scire tacias, &c. And although it be 
here termed an Acton upon the Caſe, pet tt is moze than an Acticnetponthe 
Cite, teʒ it is in a tar higher degree, and tounded upon the ta tute of ſecundo Ri. 
chardi ſecundi, and is $03 the King and party; anv of that opinicn were Hide 
Chief-Jaftice, ] ones and Whic.ock, That this Auton is out of the Statute ; 
Fo the Statute is to be intended in Acfons upon the Cafe, and not in other 
Actions,noz ts this Acton, which is Scandalum Magnatum, and grounded eſpes 
cially upon the Statute; And the Statute of vicenmo ſeprimo Elizabetbæ, be- 
ing to alter the courſe of the Common-Laiv, ought net to be extended to other 
Aut ons then what are mentioned in the Statate : And it was ſaid. That af- 
ter the ſaid Statute, no zit of Erroz hath ben bzought upon ſuch Actians ; 
And it is infendable. That if a Mztt of Erroz micht have bien bought. it would 
habe bern pzaciſco befoze theſe times: Bat the oth:r obfertion, That it was 
bzoucht by the King and the Party, was not much regarded; foz ſo are Actions 
upan the Taſefc2 the King and the Party, and Debt foz not ſetting ont tythes, 
yet it is a commdn courſe upon thoſe Actions, to have Wytts of Erro tit tye 
Ecchcqu:r-Chamber: And it was laid. That if the Leds fn Parliament vad 
intended, that this would be examined by a Mzit of Erroʒ any where but one ly 
in Parliament, they perad venture would not dave agreed unto tt. E ut I dou⸗ 
bted thereot, and delivered not any opinion; fox A contetved it moze p3oper to 
ha ve it diſputed in the Excheguer⸗ Chamber, when the Mit of Exrez chan be 
teturned as it hath bin in other Caſes,where a Mzit et Grroz hath ben N ought 
upon a Scire facias, and been adjudges there, That it lies not: Then kei ua to vf+ 
ſpate it being a matter of our own judging. | W 


Long verſu Nethercote, Ttĩn. 4. Car. rot. 43. Th 
Rror of a Audgment fg Sudbury, in debt upon a Leafy ton pears) by tht: 
Pom: of a Reverſtonn. The firit Orroz afligned was; , 02 e 
held by vittne of Letters Patents of Queen Macy, and_tytpocetſeſsawntrvey 
tecundum conſuetudi nem Curiz Which catinet be by cuſfome; - the Cotr 
ts erecey within time of memozy, The fetond Errod ey, was, Beragt 7 
Acton of Debt is bought ſuppoſinga Demiſe in $udbury;of Lands in P In 
Coutity'of Eſſex, whereag it ought to be bzcught in Eſſe 2 49 1 opy 
ditp of e, and not upon the Cont zan, the Fut WY + gra of & 
verſlon; e ee 6 AIR esd, upon the pertreyt 
* . t, 1 


Contrac,ft was ſaid.the Action might bs bz6aght wt 
althoagh'the Land bs in another Count , and 
Action is bought by one 48 Align of a Red 
Coanty where the Land lies, and not where, the Den 
Exro2 affigtied was, Becauls hs claiiug by grant of a 
New that ftw DN ed 02 Ius 
Tarte te rſt and third Erroꝛs pꝛ ae the 
\but nyon Demurrer) was river * 
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Darroſe verſus Newbott. 


Es ror of a Judgment in Bridgwater. The Erro agigned was; Foz that 
in an Action upon the Cale Ser Aſſumpſit, the parties bi ing at Illue, a de⸗ 
murrer was j opned upon the evidence, and thereupon the Jury viſcharges, and 
alter wards Judgment was given fo2 the Plaintif, and a W2it of Enquiry cf 
damages awarded, and damages found, and Judgment thereupon, Where the 
Jurozs which came to find the Jae, although by the demirrrer they were dif: 
charged of the Iſſue, pet qught to have aſſeſſed va mages conditionally, if Juzg- 
ment ſhould be given foz the Plaintiff; And in pak thereof was cited Scho- 
lafiicas-Caſe, in Piowd, Comm, fol. 408. and the old Book of Entries. fol. 146, 
in Demurcer 12. & 13. & ibidem 237, Forger de faux faits 17, And it was 
ſatd by the Court, if theſe Pꝛeũ dents be god Law, then it may be inquired ot 
by the ſame Jary conditionally: But it may be as well inquired of by a Wit 
of Enguirp of Damages, when the Demurrer is di termined, and the moſt uſual 
courſs is when there is a Demurrer upon evidence to diſcharge the Jury withe 
eut moze enquiry, Vide old book of Entries, fol. 5571, Treſpaſs in Arſer 1. 


Sir Humph ry T afton and Sir John Aſhleys Caſe, 


N. 2 quo .warrantg 9 Cuoutiien of Maidfione, foz claiming di: 
rs Liberties in the, Aſuage and Þarfſh of Maydſtone (in which Partth one 

ule called the More, wherein Mir Humphry Tufron inhabited, and agreat houſe 
called. the Arch · biſhops Palace, Which was conveyed to Sir John Aſhley, were 
fituated) a Judgment was entrev by dilclatmer, with conſent of the parties, 
virtute vel prætextu lirerarum Patentium, gerent. date, anno decimo ſeptimo 
Jacobi. Regis. But becauſe theſe woꝛds, Gerent. date, anno decimo ſeptimo 
acobi were in the Pargent, and by reafon of a ſtroak made crofſe the ſafy 
Wwozds, the Clerk had omitted them in the incrofſing the Judgment (which was 
gd. upon Recoꝛd anno ſecundo Caroli Regi). At was now moved this 
"mM: That thode wozds might be enterltned, and the Recozd amended; but 

K was. much oppoſed by tr Humphry Tuſton, and Lit John Aſhley, whom 
the Caute conterned by Hetjeant Henden and Pr, Noy, who were of Counſel 
fo: them: Fo? they ſaid, That albeft-it is true, that they were omitted by 
the negligence of the Clerk; and the Paper-bok was fair, without interlinea- 
tion oꝛ croſſing, pet it cannot be amended; being fn another Term, much moze 
in angther peat cctally in the K ngs-Caſe ; and that none of the Statutes of 
mexburent Caſes of quo warranto o Watts where the King is 


pas fo be freed from thoſe Libertics by monſtrans of any 
this amendment they be freed onely from Liberties clat- 
o decimo ſeptimo Jacobi, wherees there were other 
,. viz, in anno ſecundo Elizabetha;- from which they deſired 
n gxeat examination of this omiſſion, and upon certiftcate 
Al That wozds omitted viz, Gerent. date, anno 
inkekten by him with his hand and wiitten in the 
in the five of the bok, and that it was intended by 
| not extend farther, than to liberties 
Jacobi, and not to [fbcrtfes granted 
frook which was made crofle” thr ſald lines 
doluntariiy bank, oz when' done. And upon exanitiin- 
Mes. 1 was the agre#me! t it was held by all the 
| nervabte; by the c thr Common Law, as welt in another 
Term, as in the Term when it was eutred and as wen in the Kings C*fe as 
of a common perſon: And being meerly a miſpꝛiſton of the Clerk, by the miſs 
gafding of the Paper⸗bok, by the examination cf all the circumſtances, it is no 
Moze than when a ſpecial verdict is mil-entred, which is recificy by the _ — 
07 


5 . 


4 

4 

1 

_ 

? 

* 

0 
8 
7 
e 
4 
g 
D 
g 
* 
e 
* 
8 
[s 
o 
f 
2 


— — 


Car. Regis, in Banco Regis. 103 


— — —— — — — 


the Clerk of the ACile 3 Whereupon it was awarded to be amended, and was 


amended accogvingly, N 
Kendall verſus Fox. 


L Jecione firmæ. Upon a ſpecial Uerdic the Cale was, That Nicholas Ken- 
all and Lowda his Wife, being joyntly ſeiſes by purchaſe during the Co- 
verture fo; their lives, Remitnder to Walter their eldeſt Son in tail, Remain⸗ 
der to William their Son in tail, Remainder to the right Peirs-of Nicholas: 
Afterward Nicholas by ded with letter ot Attoznep infeoffs the faid William 
and hs Mile, and the Peirs of the body of William, Remainder to the right 
Hetrs of the ſaid Nicholas, with warranty againſt all perſons ;. andafter, levies 
a Fixe to two Strangers of the.ſame Land to them and their Beirs, with war- 
ranty ag ainſt all perſons ; and they tender it to him toʒ a Mek, Remainder to 
the laid William and his Wife, and to the Peirs of the bovy of William, Res 
mainder to the right hetrs ot Nicholas; afterward Nicholas dies, Lowda the 
Mitfe enters t dies, Walter the eldeſt Þon enters, wil. and his Wife enters, and 
lets to the Plaintiff: The pꝛinctpal queſtfon was, Whether this warranty 
made by Nicholas upon the feoffment; being a collateral warranty, and deſcend⸗ 


ingupon Walter the eldeſt Son, be totally avoided by the entry of Lowda > And 


whether the Remitter of the Feme be alſo a Remitter to Walter, and the wat · 
ranty viſcharged* And tt was held, That it was not; Foy the warranty be⸗ 
ing deſcendsd, and attached betoze the entry of the Feme, although the be frit 
and not bound by the warranty, yet he in Remainder being bound, that Eſtopps 
the Remitter, Vide 44 Af. 35. 44 Ed. 3. 0. and upon the firſt argument by 
dür Pian — the Plaintiff, and Calchrop fog the Detendant, it was adiudged foz 
the tff. 


Rror of a Judgment in a Qoare Impedir foz the Church of Leckhamfie®; 

and therein the Judgment being fox the Plaintiff, and the value of the 
Charch found to be fourſcoze pounds per annum, à Watt of Crroz being bzought 
of the Judgment befoze the Exigi facias, and after the Reco2d removed ; And 
the Judgment being aKFirmed. end having depended a year and moze, it was 
moved, That att oꝛding to the Statute of tertio Henrici ſeptimi, capite decimo, 
which appoints damages and cofts to be allowed where Mzits of Crro2 be 
bꝛought pro delatione Execucionis : The Court here awarded, That the Defens» 
vant in the Wit of Erreꝛ ſhould have damages fo2 a year (during which time 
the Mit of Erroz was depending) accodding to the value of the Church lound 
by the verdict, which was 80 l. per annum, and they awarded him 80 l. beſives 
coſts, actoꝛding to the pꝛeſident in anno ſexto Edwardi ſexti, Dyer 77. 


Royſon's Caſe. 


Re Becanſe he offered himſelf to be bayl in an Action befoze Jaſtice 
Whitlock, (and upon his oath affirming himſelf to be a Hubſidie man, and 
to be aſſeſſed four pound gods in the Subſidie bok : Being farther examined 
what he paid, and other queſtions, and confeſſing that he was not anp S:bſivie 
man) was by him committed, and the next day bought by the Parſhall into the 
Aings⸗Bench and being examined of this miſvemeanc?, ſabmitted himſelf to 
the grace ot tbe Court, and confeſſed, that he had been bayl in other Actions, and 
had ſwozn that he was a Subſidic-man, whereas he now confeſſed in Court, 
That he was not: Fo? this cenſc he was pꝛeſently adjudged to be committed 
to pꝛiſon, and to ſtand upon the Pillozp, with a paper menttoning his Cauſe, 
viz, For falſe Bayl, and to be bzoncht to the Court of Kings-Bench, Common: 
Pleas, and Exchequer: And this upon his confefſion was recozycd in Court, 
without other pzocoedivgs againſt him, 


= Re Green 
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Green verſus Guy, 


] Nformation foz the King and himſelf befoze the Juftices of Agize in the 
Countp of Eſſex, upon the Statuts of 21 Hen. 8. cap. 13. fog non- reſidency 
fox eleven Poneths upon his Church of parva Thurrock in the County of Eſſex; 
Defenvant pleaded the ſaid Þtatute of 21 Hen. 8. cap. 13. That one 
who hath two Wenefices wall be Reſident upon the one, and that he wag 
lawfullp pzeſented, inſtituted, and fnduced, as wel to the Wicarivge of 
Egware in the County of Middleſex, as to ths Recozy of parva-Thur- 
rock, and that he was all the time fn the Anfozmation mentioned, Reſi- 
dent upon his ſaid Aicaridge of Egware; and it was thercupon demurred, and 
the cauſe of demurrer was by Henden Þcrjeant alledged to be, Foz that he did 
not ſhew a diſpenſation, as Coke 4. Rep. fol. 119. Boyron's Caſe cited there ; 
bat to that point no reſolul ion was given : Foz in regard this Infc2mition 
was bzought befoze the Juſtices of Aſize and Oyer and Terminer, and the Sta- - 
tate doth not give it, but ona in the Kings Courts, where there may be E/- 
ſoygne Jager del ley or protection; Tyeretoze notwithifanding the Statute of vi- 
4 jo primo Jacobi, capite  Wwhichappoints, That Jnfozmations taken 
by Enqueſt, befoze Juſtices ol Aﬀize, o2of Oyer and Ierminer, ſhall be deter: 
minable there. It was reſel ved upon conference with the other Juſtices That 
this Ant o mation lyeth not befo2e then: And Judgment was given foz the De⸗ 
tendant. Vide Coke 6. Rep. ſol. 19. Gregorie's Cale, and 6. & 7 Eliz. Dyer 236. 
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Sit William Withipoles Caſe, ante fol. 93. 


He fitſt day of this Term @ir William Withi pole was atraignid ug⸗ 
on an Endiament of Marder, found this Uacation in Suffolk, befoze. 
Commiſſioners of Oyer and Termine, and certiſied hither by Cettio- 
| rare, and upon his arraigument he deſired to have Ccunſel to plead 
foz him Ore tenus, pzetending-he had matterity Law to plead; but the Court 
denped it, anleſſe he would ew unto them ſome exception in Law, fe which 
they ſhould ſ& cauſe to appoint him Counſel ; ans then Mr. Holborn ſhould be 
alltpned fc2 him (as the Court ſaid any othet:might be, though not aſligned.) 
Afterwards the ſaid Pr. tolborn (being aſſignedhis Counſel) moved, That he 
ought not to be arraigned upon this Endiament, becauſe he hav been anter forrs 
arrafgned upon an Enquiſition of Purver, found befoze the'Cozoner, and had 
p.eaved thereto, sc. and ſo concluded his plea, by pieaving Not guilty to the Fel: 
lony. But it was held by all the Court, That this was no cauſe of plea; Foz 
where he is not convicted oz acquitted, he may be arraigned upon a new Endia⸗ 
ment: But to avoid that doubt, that he ſhouid not be queſtioned upon both, it 
was ruled, That the firff ſhould be quaſhed ag inſufficient: Then it was may 
ved by Holborn, That one of thoſe Endidoꝛs was out-lawed in treſpaſs. But 
becauſe he had not the Recozy ready, and the Codrt conctiving it to be alledged 
by him in delay of Juſtice onely : and if it had been p3oduced;, it would not have 
been matertal, the outlawꝛy not being foz Fellony :' Therefoze the Court 02* 
dered him to anſ wer; And he pleading Nor guilcy, they commanded to have a 
ſafficient Jury to try him returnable octabis Purificationis, 


Forger verſus Sales. 


TDEvbe upon an obligation againft theDefenvant foz an hundꝛed pounds, as Son 

Meir of William Sales, and declares Thit William Sales, by his obligation 
here ſhe on, had obliged himſelf in 200 l. 4c, t omitted theſe wozys which were in 
the obligation (Er ad eandem ſolutionem facie:dum obligo me &Heredes meos) 
the Defenvant pleeded Kiens per deſcent, and it was found againſt him, and now 
moved in atreft of Judgment, That thoſe woꝛds being omitted, it doth not ap- 


pear the Heir was bound: Fut ft was pzaped on the other part, That it might 


be amended, becauſe it wis the meer default of the Clerk. who having the obit- 
gation befoze him, omitted thoſe wozys ; and the Clerk, being examined, con; 
feed, That he had the obligation and inſtructions to dzaw it againſt the Defen- 
vant as Meir, and that ft was a meer miſpꝛiſton of himſelf; bat Jones concet- 
bed it not amendable becauſe it is the ſubſtance of the declaration ; as where 
one veclares in the Deber and Detinet, where it ought to he in the Detinet only, 
as viceſimo ſecundo Edrardi quarti, folio viceſimo primo, it is not amendable : 
Bat my ſelf and Whiclock cenceived it to be amendable, it being mecrly the 
default of the Clerk, when he had the obligation kcfo2e hm: And the Aaton is 
b2ought againſt him as Peir, and fo he fs termed in the obligation tt ſelf, and it 
is meerly the omiſſion of the Clerk, which is well amendablt: And Hide Chief- 
Auſtice inclined to this c mien: but to avots further queſtion it was appointed 
to ha amended by conſer t, and that the Detendant ſhould plead de _— x 

Audley 
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Audley verſe; Halſey, Hill 3, Caroli Rot. 943. 


' A Ction S Trever.of Goods, on the twenty fiſch day of November anno 
Ao Catoli:: Upon Nor guilcy, & ſpecial Wervic was fornid, That one 

John Hill and Alice Squire were poſſeſſed of thoſe gods, #nd-yſed the Trade 

Perchanvtze, and being ſo poſſeſled, were bound to the Defenvant, avno vic 
fimo primo ] acobi, in a Statute, acknowledged act ding to the Statuts of vi- 
ceſimo tertio Hentici octavi, capite ſexto, foz a true and juſt debt, and that be- 
ing fozfeited, he ſued an Extent upon that Statute, triceſumo Ofqbris tert io 
Caroli, directed to the ®heriffs of London, and that they, by virtue of that Ex- 
tent, triceſimo primo Octobris tertio Caroli, extended thoſe cods (the Mit 
being returnable in Craſtino Animarum) and returned the Mit and Cnquiſi* 
tion inte the Chancery, That the third ef November, tertio Caroli, the ſalb 
John Hill and Alice Squire became Eankrupts, being indebted to the Plaintiff, 
and to divers others ten true and juſt debts. That upon the {ixth day of No- 
vemher tertio Caroli, the Defendant ſhe wed a Liberate upon that Extent, and 
thoſe gods the ſame day were neltvered by the Sheriffs act oꝛding to the appriſe- 
ment in the Extevcy. That afterward, viz. upon the eighih day of November, the 
Plaintiff and others ſged out the Commiſſion of Bankrupts, againſt the ſaid 
Hit and Squire, and the Commiſttoners, by virtue of their Commiſſfon, ſold 
thoſe gods to the Plaintitt upon the three and tw-ent iet h day of November ter- 
tio Caroli, and that the Defendants afterward, viz. the twenty fifth day of 
November rhe fame year, converted them, tc. Et ſi ſuper totam, &c. And it 
was argued ſeveral dayes at the Bar, and the ſole queſtion was, Whether John 
Hill and Alice Squire becoming Bankrupts after the Extent, and befc2e the Li- 
berate, the ſale of the CommfCioners unto the Plaintiff, after the gods deltve⸗ 
red upon the Diberare, be god enough : And it was argued by Noy and Farrer 
$92 the Plaintiff, That this ſale is gd; Fo2 not withſtanding this Extent, the 
yoperty of the gods remain in the Conuiors, and by the Extent arc onely ſei⸗ 
ſed into the Kings hands, but that ſhall not diveſt any pꝛopetty from the Co- 
nuſors; foꝛ they be but as it were in pzotection of the King, and then, when the 
Conuſots become bankrupt bsfoze the Liberate, thoſe cds are in the power of 
the Commiſſtoners toſell and diſtribute amongſt the Creditozs ; And they rs- 
lyed eſpecially upon the bak of tertio Edvardi ſexti, Dyer 67, where gods being 
extended, yet were ſubject to be ſeiſed foz the Rings debt: And they aiſo re⸗ 
Iyed upon the Dtatute of decimo tertio Elizabethæ, capite ſeprimo, and chiefly 
upon the Statute of viceſimo primo Jacobi, cap. whereby is p3ovided, 

That the Commiſſioners may ſell gods o2 lands, not withſtanding Jud gments, 

Statutes, Executions, oꝛ Extents, not ſerved 62 exctuted, and that they ſaid 
was not done untill the Liberate, other wife there would be a milchick : Foz then 
there may be an Extent, and no Liberate be ſued aftcr upon ft, as the bok cf tri- 
celimo primo Hevrici ſexti, Brook Statute 41, But all the Court re ſol ved, and 
verally delivered their opinions, That thoſe gods, extended befo2e they be- 
came Bankrupts, and delivered by the Liberate aftcr thty became B-nkrupts, 
could not be fold by the Commiſſſoners, becauſe they being extended, re quaſi 
in Cuſtodia Legis, ſoas the Conuiers have not any power to give ſel, oꝛ viſpeſe 
of them; and although by the Extent the Conuſee hath no abſolute intereſt noꝛ 
Noperty in them, untfll the delivery by the Liberate, and at the return of the 
Mit, may refuſe them fo2 being over-valued, yet that is foz advantage of the 
Conuſee: Foz the Extent is Capias in manus noſtras, ut eas liberari facias, and 
they be as gods gaged 02 difirained, whichcannot be fc2feited by cat!aw2y; 02 
taken in cxecution from the party who hath them in gage, c2 by way ef difires, 
without payment of the mony, Vide triceſimo ſeptimo Henrici ſexti, folio deci- 
mo; viceſimo ſecundo Edvardi quarti, folio undecimo; triceſino quarre Hen- 
rici octavi, Brook pledges 28. and decimo tettio Richardi lecundi, Brook pled- 
ges: F< the geds are bound by the Teſte of the WMzit of Extent 63 Execution 
ved, as ſecundo Henrici quarti, folic decimo quarto ; quarto Henrici ſexti, 
folio 
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folio quinquageſimo octa co, ànd Coke 8. Rep. fol. 171. the gods are bound bx 
the exetutton ſuing, but the Land is bound by the Judgment, and by the Excenc 
they are to be taken by the Conulee, and it is god againſt he Conutor : And 
the Cafe here is ſtronger, foz that the Extent is returned befoze they became 
Wankrupts; and the delivery by the Libetate was belege the Commiſion of 
Bankrupts was ſurd ont; and it is net like unto the Caſe of tettio Egvardi 
ſexti) Dyer 67. Foz there althougb the gods were extended, pct they were not 
delivered to the Conuſee, and the Mit was not returned and the Writ of pri- 
viledge was len debt due to the King, wherein the King hath his pzerogative 
by the Common⸗L aw: Ani pet it is latd there, That others wers of a con- 
trarp opinion: Alſo when the Mꝛit of Liberace is ſaed, it hath relation to 
the Mzit of Extent, and they be quaſi but one Extent, and the Goods are ſo 
bound by the Extent and Appriſement, that the Conuſor bath not any meze pꝛo- 
perty in them, but ſecundum quid, and not ſimpliciter; that is, if the Conuiee 

refaſe to accept them; foz it is a conditional Wzit to deliver them to the Co- 

nulee, if he will accept them, and when he accepts them, they are bound ab ini- 

tio. And Jones citeda Caſe,an.decimo nono Jacobi in the Common-Bench, be- 
twixt Brumpſted and Bathurſt, where an under-Sheriff took an obligation fo 

his fees, fe2 an Extent ſerving befc2e the Liberate: Jt was held not allowable, 
but he ought to h1ve ſtayed untill the Liberate. And whereas it was objeced, 
Wyat the Mit is not ſerved ncz executed until delfvery of the goods upon the 
Liberate, and therefs2e the Commiſſioners had power of them, They all con- 
cciven, Chat the Statute being with an exception, Where Execution or Extent 
is ierved or executed, That this is to be accounted the sxecuting of an Extent, 

when the goods be app3zi3ed, and the Mzit returned; but ſo long as they remain 

in the hands of the Convſors, they may be ſold ; bat when they are deltvered by 

the Liberate the Commiſſtonets have no power to meddle with them. And it 

was ſaid, That the Statute of viceſimo primo Jacobi pzovides, Th t gods at. 

tathed by forrain Attachment in London, ſhall be ſold by Commiſſioners which 
p20ves, That after the Statute of decimo tert io El. zabethæ, untill the Statute 

of viceſimo primo Jacobi, the Commiſſioners had no power to meddle with 

gods taken upon a fortain Attachment, pet they are but as a Pledge te dꝛaw 
the party to ant wer; and if he appear, the forain Attachment is diſcharged ; 

Wherefoze this Extent being returned ſerved, the gods be not ſabject to other 

Executions, noꝛ to the power of the Commiſſioners: And ft was therefo2e 

adjudged foz the Defendant, 

Bach verſus Gilbert. 


T*Rror upon a Judgment in the Common-Benchin an Ejectione firmæ. The 

Erroʒ aſſtaned ; Foꝛ that j ane Herlakenden apud D. demiſed an houſe and 
fourty acres of Land in D. per nomina omnium meſſuagiorum terrarun & te- 
nementorum ſuorum in Parochia de D. ſeu alibi in comĩtat. Kanc. Wpon Not 
Guilty pleaded, the Plaintiff ſurmiſed, That the ſaid Pariſh of D is in Rumney 
within one of the Cinque-Pozts, ubi Breve Domini Regis non curtit; and that 
Allingron is the next U'llage adjoynt:'g thereto in the County of Kent; and 
pꝛayed & Venice facias upon it: and thett upon a Venire facias was awarded de 
vicineto de Allington, and by them it was found foz the Plaintiff: And it 
was now alſigned fo: Ecroꝛ. That this Venire tacias was miſ awarded, and a 
Ml tryat not add by the S*atuts ;- fox the furmiſe oucht to have ben; Shat 
D. is within the Cinqgue-Pozts, and not that the Pariſh ot D. is within the 
Cinque⸗pezts; foz D. may be a Uillage of ft ſelf. and the per nomina omnium 
terrarum, &c, in Patrochia de D. may be the ſame place; But the Court held, 
That the Will and Pariſh are intended ell one, unleſſe the contrary be ſhewn, 
and that it is no Erroz: Wherefoze rule was given, That the Judgment 
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Debt upon an obligation againſt the Defendant as Wzother and Heir to J. S. 

The Defendant pleaded Rent per diſcent from his ſaid Pzothetr, and Jrue 
being thereupon, a ſpecial Uervic was found, That the Obligoz was ſciſed in 
fee of ſuch lands, and had iſſue, and dyed teilen, and the Iſae dyed without 
Iſae, whereapon the Lands veſcenves tothe Defendant, as Heir to the 
Donne of his Fꝛother, Er 6 ſuper totam, &c. And after argument it wes ad- 
jadged koz the Defendent : Foz although he is chargeable as Heir upon th's 
' bond, yet he is but a colleteral Heir, and it ought to be ſpecially declared, and 
the Aue ought to be joyned accozvingly ; bat upon this ue it ts found age inſt 
the Plaintiff , foz he hath nothing as immediate Petr to his Bꝛotber, but by 
diſcent from the Won of his B3other ; and if he would charge him, he ought to 
— ſpecial det latation: Wherefoze it was avjuvged foz the Defen» 
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James Hyott ver ſas Hoxton and Broughton, 
#4 


"T7 tes > 14 4 4 1 

| RROR in Banco Regis. Wpon a Judgment in Audica Querela in the 
Common - Pleas by Hoxton and. Bronghton ſurmtũng, wheres they 
„were bound in a Statute, acknowledged befdze the Pajoz of Heretord 
to Hyoct, ànd he ſued Exccution upon thit Statate, and thereupon the 
ſaid Hoxton was taken, anpet at large by the Sheriff of Salop, with 

the aſſent of the ſaid Hyott, whereby they were to be viſcharged of any other 
Execution agatuſt them; That not withſtanding the ſai» Hyocc to ver the ſatd 
Hoxton amd Broughton minus julte, by virtue cf an J-quiſition found befo2e 
the Sheriff of Salop, and the Sheritf of tdcreford, ſuc h a dap and pear, the Lands 
and Gays mentioned in the Inquiſition eidem Jacobo deliberavir, there it 
pught fo been by the two Sheriffs deliberaci procuravir, other wile it is in- 
ſenſible that the Plaintitk Gould deifver to himfcif, And this was aſigred foz 
Erro2, That the veclacation was inſutfictent, it not appearing that the ſaip 
G ds and Lands ſo extended, were delivered by any Shcriff, but by the party 
himfelf, and ſo much the rather, becauſe the Judgment being. That they ſhall 
be reffozed to what they lost, it doth not appear what they loft, nd2- what was 
belivered in execution : But all the Court conceivedit to be no erroz ; fo2 the 
Tit is god enough, which che ws ſufficient cauſc of diſcharge: And compze⸗ 
hending that he fs minus juſte grit ved, by delivery of their Lands in extent, it 
ts ſafftctent without other det laratiun: And when the declaration is god in 
point of the cauſe of diſcharge; although the matter be ti in point et aggravas 
tion of pamages, yet the W2it being god, and the Ane taken up;n the cauſe 
of diſcharge, and found feng him, the Judgment is god: Foz the default in the 
declatation is not material; and to thit.gbjecion, that being incertain, ft can- 
not be referred to inquire what was loft oz taken'in execatiom, Thit map 
very well be ſupplyed by the W2it of Enquiry of what damages xc. And ſo this 
Mit being found. he may be r:ffozed: Wherenpon the Judgment was affir: 
med, Coke book ot Entries, ſol. 234. 


Bear verſus Woodley, 


Avomry, Upon Demurrer, the C1fe was, J. S. grants a Rent of fourten 
pounds per annum out of ſuch Land, H.4c»d»m ſe ven pounds per annum tor 
thirty eight years, if 7. D. live ſo long, payable at Michaelmas, and the Annun- 
tiation; and habeudum the other ſeven pounds per amm, to begin aſter the 
death of Woodley for thirty eight years, payable at the ſaid ewe Fealts, and if ir 
happen that the ſaid rent of tourteen pounds to be behind, That he may diſtrain; 
And whether this was one intire Rent, 02 ſevetal Rents, was the queftion - 
Fo? that it is bat one graut of fourten-poands, in the beginning, and the Di⸗ 
fireſſe is limited fo2 fourten pounds; ſo it is infire alfo in the Dillteſſe: 
But a the Court reſolved, Thatthey were ſeveral Rents, becauſe they have 
ſoveral beginnings; and ſeveral endings ; and althauchit'be mentioned to be but 
ine in the clauſe cf direfle, yet that _ be intenved diſtributive to — 
| tyergol $ 


Uiyereupon it was adjudged againſt the Avowant, Vide 17 Ed. 3. 75. 1 7, Al, 
10. 14 Eliz. Dyer 308. Coke 5 Rep tles. 5 8883. 


Ag ..-,Goſhawke verſa Chiggell. > 4 
CL eee ene 
FEledisne firmz. Upon a ſpecial Uervic the Caſe was, One Crogate was 
poſſeſſed of a Leaſe foz a thouſand pears of the Tenements in aN, = 

by deed p e, all cbis ferm fits, and Intereſt therein, t6 Alffer his 
Daughrer, habendum to the laid Cmgare and his — 2 their lives ; and aſter 
their deceaſe, to the taid Her; and it he hath Heir of her body, then to her 
Executors and Affiens, provided, That ſhe ſhall pay to Diana her Silter, after the 
death of Cregate and his Wie, ren pounds per annum duting het liſe; provided 
allo, That Ir be lie Heſter dyed unmarried, having ne Iſſue of her body lawtully 
begotten, That then this graut to th&ſai Heſter ſhould bᷣẽ vid, and then Di ana 
ſhould have the Term, At waz found, that Helter was married, and af 

gt Adue, Crogate end his life dped, 'thiÞlatfntiff 1.55 by Leal kt 

recutasof Hefter, and the Detendant c ats unter Plana, and all 
Executoꝛs ot Crogate : And whether the Piaint fk int as Exe 
Hieſter ſhall have ft, was the: queſtion nd it was Gridos keꝛ the 
Plaintitk, and by Peapes tos the Detendant: And fo? th: Platut 
ged, this is a gad grant of the term to e rely he 
therein, and the Habendum is votd ; andthe ferond Prtito t 
tion thereof is not perſoj;msd, betauſe ſhe did not die pu e 
paint the Proviſo ia g. aud the other part of the Prod 
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che cannot die unmatrien any have Aue of her bobp 7afvfu! 
thercfoze is to be rejeced:; wheretoe gc; ut all thy, | 
optnions ſeriatim, conti ved the Plaintitt had not anß fitte.bit the Defcnay 
bd god title; Foz they agreed, That the grant was id, atm tir 15. 102 25 to 
the Gꝛant az and his Wile foz their livts, arid after to'Hetter 101 


is repugnant tothe Gzants but the rlabeodum ſhe mus the 
Zchat the Ecocutons of Heſter ſhall not ha ve it, unleſſe the de 

Heirs of her body; and the Proviſo (That if ſhe dicummartied Hai 

ber body lawfully begotten, That ic ſhall be void) Walt babe this 

That it <9 dye unmarried. oz married having no Irie of her body, 

not havelawful-Jfae, wmlefeſhe be martiey) then if ta be vo d 
expounded by the Caſo in the Habendu®, That he div not inteny, That 
cuto2s of Helter ſhonld hebe it, unleſſe that the had 4 : fo by thts & 

the woꝛds of the Deen ſtand toget her arm when it wap found 0 ſb; 
ricd, and dyed without Aue, the Ettats ti Hefter, and limſtatſen ta her 
toꝛs is determined: Mheteupon rule was given That Judgment chaülb be 
trop fo2 tha Defendant,anlelſe other matter wert heut, Mt. „ 44 


Wicks verſus Shepherd, in the Exchequer. | 


A Ction for words, Mhereas he Wis of a god fame, and a Suitoꝛ to ſach a 

woman, to marrp her, by which marrtage he was likely to have a gd p3e* 
ferment, and was in yoſſibiltty to obtain her / That the Defrndant malictoufly, 
and to hinder him of this. marriage, uſed theſe woyds to the ſaid women (in pꝛe⸗ 
ſence ct others) ot the Plaintiff, He is a ſharking fellow, and getteth his Jjving 
by deceit and uied himielf violently to his former Wife, and Jenyed ber neceſ- 
ſaries; andis a peedy fellow,and his conditions are wicked; and for his Reſi- 
gion, he 15a Browniſt: By reafon ot which wozvs the fatd woman refaſey 
him, and he loſt his marriage; The Defendant pleaded Not guilcy, zud found 
ag inſt bim and mode dia axteſt of Jungnient in the Erchequer, That theſe 
W:235arenotacionabie : But after argument, becaufe it was ſhewn, That by 
reaſon of theſe woꝛds he had loſt his marriage, it was held god ceuſe of action, 
and adjudged fog the Plztntiff; Amd afterwards Judgment was affirmed in a 
Ait af Etcoꝛ in the Exchequer Chamber: Ad Sir Nicholas Hide, Chick- 


Carol Regis, in Banco Regis. in 


Juſtice, pꝛopounded it to Juſtice Jone:,Jufttce Harvie,and my ſelf, whether this 
Aton was maintainable + And we all agreed. That the Action will lies te the 
loſe which he had by ſpzaking thoſe woꝛ ds, other wile the woꝛds with-nt ſuch cir: 
tumſtances will not maintain an Adion, as it is in the Tiſe of Anne Davies, 
Coke 4, Rep. ; | 


Sal vin verſ#s Clerk, Hill. 20 Jacob. rot. 466. 


ElLectione firmz, Upon a ſpecial Werdi the Cue was, Alexander Sydenkam 
was Tenant in tail to him, and the Hetrs males of his body the Reverſion 
iu te to John Sydenham his eldeſt Bꝛether, Alexander makte3 a Leaſe fes t 
Lives, with warranty againſt all perſons, the Leaſe being wirranted by the S7a- 
tute of triceſimo ſecundo Henrici o&avi capite* afterwards Alexander: anno 
decimo ſexto Elizabethæ, levies a Fine of thoſe Lands with Warranty aminit 
all perſons, and with p2oclamations to Taylor, under whom the Defendant 
claims, and afterward dyes without Jſue Pale, having Aue Elizabeth, Pother 
to Poyncs, Lefſoz of the Plaintiff, Alter the death of Alexander the ſath Jobs, 
anno triceſimo Elizabethæ, dyed without due, the ſaid Elizabeth being hi 
Niete and Heir, in anno decimo octavo Reginæ Elizabethæ, the Leaſe fo) ther 
lives expired, the Defenvant entred by vertue ofa Leaſe from Taylor ; am 
Poynts enters as Meir to Elizabeth, and lets to the Plaintiff, and 
the Dekendant «ſes him, 4c. This Caſe was oftentimes argued at 
the Bar, and afterwards at the Bench, and all the Juſtices were of opmfon, 
Thit Jadgment ſhould be given foz the Defenvant, The firſt QAueſtton wies, 
Whether this WWarranty in the Fine (admitting that it was not with any p2 o- 
tlamat ions, and no non-claim) ſould make a diſcontinuance in F#, and be a 
barre to Elizabeth, becauſe it did not deſcend by the death of Alexander without 
Aſſue upon J ohn, who had right of the Reverſion,bat upon Elizaberh his Daagh: 
ter 2 And when John afterwards dyed without Aſſae, Elizabeth being hi; Heir 
whether the be barred by this Warranty, oꝛ whether the Marranty were deter⸗ 
mined by the death of Alexander? Eut all the Juſtices, beſides Whitlock (Who 
ſpake not to that point) conceived, That the Warranty continues, and is a Far 
unto her; Fo2 by the Cate foz life it wis diſcontinued, and Alexander had & 
new Fe; and then when he by Fine grants thit Reverſion with Warranty, 
the Warranty, is annexed to the F, and binds him that hath the right: 
Foz the Rev?rſion being diveſted and diſplaced , the Fine and Warranty 
enures thereupon ; and by conſequence, although the Warranty did not deſtend 
upon John, who had the right of Reverſton, but upon Elizabeth. yet when John 
was dead without Jae, the right deſcended to Elizabeth, and ſhe is barrev' by 
the Fine; and it is not like to Seymor's Caſe, Coke 9.95. where the Reverſton 
was not difplaced, noz a Fee gained, as it is here, Vide viceſimo primo Henrici 
ſexti, folio quinquageſimo ſecundo; viceſimo jecundo Edvardi quarti , tir. Diſ- 
continuance. The ſet ond point was, Whether this Fine and Non-clafm fox 
five years ſhall barre the Daughter ⸗ And relol ved, it was a barre, Foz when 
John who had right at the time of the death of Alexander witheut Aſue Pale, 
did not pꝛeſecute that title, it is a barre, and he ſhall not have the advantage of 
entry after the death of the Tenant foz life, betauſe he h*th no other title after 
his veath then be h1d befoze, foz his title wis by the death of Tenant in tafl, 
without JCae Pale, and then he might have bought his Formdon - And when 
he did not purſue his title after it firſt veſted, he and his Peirs and all claiming 
by him, ſhall be barred foz ever. And it is not like to the Cafe where Tenant 
ko life makes a Fcoffment, and ſo commits a foꝛteiture, and a Fine with Pꝛo⸗ 
elamations is levied , the LeCoz hath title of Entry in reſpec of the forfeiture ; 
as alſo when the Reverſton falls in poſſeſſion by the death of the Tenant fo3 
life, and mw have elecion to make his entry within five years after the'Rever- 
Len falls in pofſeCion ; but here he hath but one title, viz. after the death of the 
Tenant without Iſae Pale, when he might have bzoaght his Action of Form- 
don, and not totarry antill the death of the Tenant foz lite; Mhereupon it was 
adjuvged taz the Defenvant, - | 


Q 2 Lynnet 


iz Termino Paſchæ, anno quinto 
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N Lynnet verſus Wood. 


Ction of Troxet, f divirs loads of Con. The Defcndant pleads and en. 

titles himlelt undo them as tythes ſevered, and becauſe the Pica amounts 
but to a Not Guiky,the Plaintiffaemurred and ſui wed foz cauſe, That the plea 
was not therefsze god. Henden. @erjcant, would have maintained this plea, be⸗ 
cauſs it concerns matter in tte Realtp, viz. tythes, and title ts pleaded, as it 
were a t onkeſſton of the poſſeſſion, in the Plantit, and as a genc tal barre in at⸗ 
tion of treſpaſs and golout given Sed non allocatur; Foz this action compꝛe. 
hends title in it and a plea which amounts but to a general J7ne is not altow- 
able t be ing ſpet ia ſhe wed fc2 cauſe of demurrer, Mherc upon without argu⸗ 
ment it was adjudged ko the Plaintitk. 


29 2. Anſley verſus Chapman, Mich. 3. Car. rot. 8 43. 

Jectione firmæ oł La ds in Tocenham, Upon a ſpzciall verdic the Caſe was, 
LwWuüliam Lo k was ſeiſed in fe vi the Lenements in queſtion, and of divers 
others mentioned in the ver did and having divers Dons, iz. Thomas, Mathew, 
John,Henry,and Michael and being bound in an obligation. That fourty pounds 
thopld be para annually to his Wife, during her life, made his will, and thereby 
deviſed ali his lands by ſeveral t lanſes to ſeveral his ons; and amongſt others, 
he deviſed the land n gueftion to Michaehand Henry his Dons, upon this cons 
dition That it they ſeli it to any, but to Mathew Lock his Hon, then he to enter, 
as of his gift; And ados th s clauſe ; Item, all the houſes and lands which I hate 
given between my dons, is to this purpoſe, That they all ſhall bear part and 
part · like, going out of all my houſes and lands, towards the payment of my 
wites fourty pounds, per aunum during her life, which I am bound to pay; and 
which of my Sons refuſe to bear their patt, I will, That he or they ſhall enjoy no 
part of my be queſt given unto them, bur my gift given unto them ſhall gots 
the reſt of my well-willing Sons: And whether upon all this matter Michael, 
and Jeory have an Eſtate in F by this Will, oz fo life onely, was the ſcls 
guiftion ? Foz if it be an Eſtate fo2 life onely, the Plaintiff whe claims un? 
der the Heit ol Michael Lock hath no title, And it was argued at the Bar fe 
the Plat atiff, That it was a Fe by this De viſe to Michael Lock. Firſt, be. 
cauſe the De viſe is to he eldeſt Son, who ſhou'y have taken e Fe by diſcent, if 
not by the Deviſc ; and he intended every Son ould have a Fe, s well as his 
eldeſt. 2. By the clauſe. That th ꝓ hall not ſell, unleſſe to Mach,is intended, That 
they hid an Eſtate of J-iheritance which they nright ſell. as ſept imo Edvardi ſex- 
ti Broke deviſe. Thicdlp, becauſe tt is deviſed p:ying ſuch aſum;viz.everpong 
his part of the fourty poui ds per annum to the Wife, which implics, That the 
Deviſoz intended they ſhould have an Jnhcritance , And it was ſ id, this very 
Caſe was ſo reſol ved in the Court of Wards, by the adviſe of the two chiet᷑ Ju⸗ 
Kices,and the chick B ron, That the intention of the TLeſtatoꝛ will make it an 

nheritance : Mhereupon by Noy and Germyr J 1dgment wes pzayed fo? the 

laintift: And it was argued by Finch Þ:rjeanc, and Whit fieid foz the Ds: 
fendant;, That foz as much as there is not one wozd in the Will. whtch ſpeaks 
of any expzeſs intent, Th it he ould have Fe, the Law will not adſudge it to 
bs ſo, without an intent apparently to be collected cat of the wozd in the Will; 
and they ſ*{0. That upon Argument in the Exchequer by all the Barons after 
the ſaid Reſolation in the Court of Wards, Tanfield Chicf-Waren (who was 
one of thoſe that cave the lid Rel. l. tion in the Court of Wards ) was of opt- 
nion, That ft was not Fes but foz lite: And ſo au the other Barons agrev 
with him and they vꝛod ced the Rece2d thereof under the Seal of that Ceurt: 
And afterwar* all the Court here reſol ved, without open Argument, That it 
was but an Crate fo life oncly that va ſſed by thiz Deviſe : F.2 as to the firſt 
reaſon,befoze allevged on the othe: ſide, ft was a: ſwired, Tha the eldeſt Bon 
had not any F̃e by the De viſe. hut by diſt ent, and opcration of Law, To the 
ſecond, They map be reſtrained from ſelling an Citate foz life ; and tt doth not 
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appear thereby he intended to give a Fe, And to the third reaſon alledced, Jt 
is not deviſed paying ſach a lum whtch is a ſum in groſſe, a3 it is cited in Wil 
lock and Hammond's Caſe.But that every one ſhall pay out of his part toward: 
the pryment of the fourty pounds per annum, to his Wife, which ts quai1cn an- 
nual Rent ont of the pzofit.; of the Land, and no ſam in gzofe, and thcrefo2s no 
Fe given, And as to that objeaion in the Mill, That where he veriſcth 
L inds td his ſeveral Sans, That every one ſhould have Fe thereby as well as 
inaChittie, it is no Law, without hits cxpzeſſe intent may bc colle- 
ev out of the woz s; otherwiſe the Law will not conſtrae it to be Fe 
in pꝛejudite cf the Heir, witthaut the werd Heics oz in petpetuum, 03 which ant 
a1 /Whereupon it wis adjudged fo the De kendint. 


Thursby verſus Warten, Trin. 4. Car. rot. 2 17. 

Rror of a Judgment in the Common Bench, in an Action upon the Cale Sur 

Aſſumpfit, by Elizakerh Warren Exgcutrix ot William Warren, where the Plain- 
tiff deelates 7, Where is upon the eiphienth day of July;anns 1625,the Defen- 
dant was #ndebred to the laid William Narren, being an Attorney of the Com- 
mon- Bench, in aivers ſums of money tam pro miſis & cuſtagiis per ꝓſum Williel- 
mum Marren, loʒ the ſaid Thursby, laid out at his requeſt fo; the prolecuting and 
defending ef divers Saits koꝛ the ſaid Defendant, and foz his Fes ta divers 
Tor ns,beſives his cxpences and other ſums of money laid out by the ſatd Wil- 
liam Warren, as @:rvant and Solicitoz unto the ſaid D.fendant , in divers 
other Ceurts in Weltmirſter, at the tequeſt of the laid Defendant, in pꝛoſecu⸗ 
tion and defence of all his Duits in the ſat» Courts; and in the Court ot Lynn 
Regis, being a Ccurt cf Recoꝛd; as alſo fey his Dalary and divers oth et ſums to 
him due, and to be paid by the Defendant foz his Mages, as Ste ward of divers 
of his Courts in the County of Norfolk, and pet to him due and unpaid and alſo 
in divers other ſummcs of moncy expended by him at the requeſt of the Defens 
dant, as Wen adout its other buſtneſſe as feꝛ his labour foz the ſame, to him du 
and unpaid: And the Defendant being lo indebted to the laid Willram War- 
ren, he, the ſame day and year at Lynn afozeſaid, delivered unto him a Note in 
witt:g mentioning the ſaid ſums, amounting to thirty nine pounds, t wo ſhil⸗ 
lings and nine pente, requiring him to pay it. That theDcfendant in conſidera- 
tion of the pꝛemiſes then and there aſſumed and pꝛomiſes, That if James Sedg· 
wick an Attcznip of the Common- Bench there pzeſent, would peruſe the ſaid 
Note, and Aifirm it to be reaſonable, he would pay to the ſaid Warren alll the 
ſums mentioned in the ſaid Rete, beſides four and t wenty pounds which he af- 
firmed to be due fo the Defendant,by the ſafo Wiiliam Warten, foꝛ the tent of a 
Cicſe; And illedges in facto That the ſaid James Sedgwick the ſame day, year, 
and place upon view cf the Note affirmed it to be realonable ; and not withſtan⸗ 
ding That th: Defendant had not paid it to the ſaid William in his life, noꝛ to 
the Plaiztiff hi Ececutrix,licer æpiùs requincus, The Dekendant pleaded Non 
Ailumpſic any found an? inſt him, and Damages aſſeſſed to twenty pounds, and 
Judgment entred and Ecroz bzought,and aſſigned; becauſe he demanded fees ag 
Solicitoz in other Courts, where he was not Attoznep, which is maintenance, and 
unlawful ; and then the Aſſumpfit being void in part, is void in all, ſo that when 
tvtire Damages were cfven, and Judgment foz all, ft is Erroz, And all the 
Curt conceived, That an Attozney may very well be a S-lictto2 foz his Client 
in other Courts a wittast!theEonrt where he is Atteꝛney and ts allowabtey 
and a ꝑomiſe to pay ht in foy it, is lawful: And ſo may a ct vant fcz h's Pa⸗ 
ſter, and it is no maintenance, as decimo nono Edvardi quarti,tolio tettio; eſpe- 


. ctally as this Caſe fs, having laid cut money at his requeſt, and giving a Note 


thereof to a Stranger, to view whether tcaſonable oz not; and a pꝛomiſe to pey 
it. it by him thought reaſonable, which of it ſelf ts a ſufficient conſideration, And 
all the Court conteived, That a Solicitoz ofan infcrio2 rank, which ſolicits tau⸗ 
ſes fo2 hiz Clients, may take recompence,and take a pꝛomile to repay what ſums 
he ſhall lay out: But if a perſon of ſuperioʒ rank ſhonld do it, it were inte · 
»ance, às it is in decimo nono Elizabechz : Wherenpon all the Court 232 
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114 \TermmoPaſchx,annoquinto.” 


That the Aſſum pſit was god, and the Judgment was afffimed, See the Caſe in 
decimo nono E 1zabetha,Dyer 356. undecimo Hentici ſexti, ſolio decimo; tri- 
ceſimo ſecundoHenrici ſexti,tolio viceſimo quintoʒtriceſimo quarto Henriciſexti, 
fol.viceſimo ſexto. Note allo that anothcr Exc t tion was t:ken by Banks, . 5 
the pꝛomile was upon the 18. day of July, 1621, and the bzeech : igned, koz not 
piying upon requeſt, was in Se pte ber 1621, and the Action was t2oncht in the 
Common Bench in Michaelmas Term anno tertio Caroli Regis, and ſo above 
ſix pears after the pꝛomiſe and each and then by the Statute of viceſimo pri- 
mo Jacobi, capite he ought not to maintain that Action : But becauſe it 
was not pleaded though the Declaration was in Michaelmas, tertio Caroli, the 
o2icfnal wit not being certified.no2 appcaring when it wes ſued out, the Court 
did not mach regard it ; and thereupon the Judgment was affirmed, 


This Year, in Trinity Term, there was no- 
thing done remarkable. 


Termino 
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: Termino Michaelis, anno quinto Carol, 
Kegis, in Banco Regis. e 
rn n :: Anti, 1805 


Rror dt a Judgment in Kmgſton. - The Erro ann, e 
Fupon an gbitgation mave y his Ficher 7 Rjens per l cer he" 
of the zit and Idue being thereupon, the Jury fois, "That the Anceſtoz 
(whofe Heir he t and fo2 whole Debt de is ned) tway ſrifev in ter ofſath lands 
and by his Will deviſed them to the Detendant, being his wit ud Meir, und to 
his Meirs, upon condition, That he ſbould pay his Debts within a pear, and if he 
failed, That his Executoꝛs ſhould fell and pay his Debts, They find, That he 
entred, and did not pay the Debts, and . r after entred, and x tbe 


Debts and ſold the Lands, and thertupon, c. The Co adjudged. That 
it was Aſſus in the Heits hands, beczuſe he veviſed ft to his Son and eit 

tie; and foz that cauſe the Errcy was «ffigned,and it was held That the Audg⸗ 
ment was erronious : Foz although the Vetr hath a - tt abt 4 
chaſoz,veing tied withCuthconvition: Whereupon cute was given to reverts 
that Judgment, ene br 20 00% 


Goodwin verſus Sir Richard Moor, | 2 


He Plainti#,by Thomas Goodwin his prerhiae Amre,againft Wir Richard 

Moor, one of his Paſters of the Chancery by Bill in Chancery, in treſpaſs 

of Batterpzand falſe Amp ilonment, the Defondant quoad the Batter 
pleaded Not Guilty, quoad the Impziſonment he juſtified, becauſe his Father 
held of him ſuch Lands by Knights-fervice, and ditd ſeiſed in his Pomage, foz 
Which he ſeiſed the Plaintiff as his Ward,and due thereupon ; and after Mit- 
timus ont of the Chancery, theſe Jſues were delivered here to be tried: And 
now this Term a Trial was at this Bar, and the ſecond Aue found fo2 the 
laintiff ; and it was moved in arreſt of Judgment; Firtt, becauſe the Plain⸗ 
if ſued by yrochine Amie , whers he ought to fue by his Carchan ; and fc3 ot 
thereof the Caſe bet wixt Jones and Sympſon was cited, ſed non allocarur, be- 
cauſe the Þlaintiff may ſue by Gardian 02 prechine Amie, hut the Defendant 
ſhall ſae onely by Gardian. Secondly, becanſe there were not pledges fcand, 
ſed non allocarur,becanſc an Infant hall not find pledges, Thirdly. e the 
Xattery and Impꝛiſonment are alledged to be at one plate, and the Land holden 
by Knight-ſervfce at another place and theVenire facias was one p from one of 
the ſata places,(ed non allocatur; fo it is now aided by the Statute: Where» 
upon it was adjudged foz the Plaintiff, 


Kadwalader;and another, verſus Bryan, 


Rohibition bs them two upon the Sfatate of vice mo tertio Henticĩ octa- 
vi,capite nono becauſe they being Jnhabitants in ſucha Town, where ſuch 

a Pꝛebend and his P2eveceſſozs, time whereof,8c. had aſev to hold lea of Ec- 
cleſiaſtical Canſcs The Defendant ſued them upon the @tatuts befoze the ©2- 
dinary in Cauſes Eccleſiaſtical, concerning vefamatfon; The Defenvant 
comes in and pleads, That the Canſe Eccleſiaſtical being depending in the 
Vꝛebende Court, the inkerioz Judge there requeſted the ſuperioz Judge - al- 
ume 
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116 Termino Michael, anno quinto 
ſame.it.; Ind apon this Par, 1 The firſt Reaſon alleged 
Ly 2 ? 


Cauls was Scclefiallicah, d ag ths 
Ro os eee Sefondiy; Forth b 
Coane woe beumder Bent; and it it be not, k in wt faicient 


to remove the Canſe, Thirvly, Foz that it was in a Peculiar tobe temober 
rasten en, pſoont of che Statute, and rio cauſe-of-Prohibirion ; 
Xut upon view of the Dfatate it apptais clearly, That it extends is well to 
Suits out of the petullar Jurifoiciarcas out of the Diocefe, - And foz the other 
Exteptions they were nit allowed, becauſe being of a Cauſe Eccleſiaſtit al, it 
nieds not toſhew the particular, as in other pleadings, but as generally pleaved, 
concurtentibus his quz in jure requiruncur ; and fog rt queſt it is not requiſite 
to have it ſhewn under Heal; arid if if onght, it ſhall be well intended by the 

7 1G hors pho uot livery te be alledged; noꝛ in aſſigy- 
5 That @ was by benennen fe pleaned, fo 
cixcunuſtances ſhall. be intended. and therefeze the Bar wa# herd 
by two-tannot be god, where the gtiels be ſe⸗ 

conſultation was awarded, 1 1 


Wilker weſss Riches, 


AN Elegic ſccuet after Judgement, and the 'Wzit recited the Judgment, 
. 159 24 8 hears aud moity of the Land; and the 
-..— Wiit-was, Ideo tibi przcipimus, quod Bena & Catella ot the Defett- 
ka, quæ habuit die judicii pradicti redditi, delibetari tacias : Pmitting theſe 
abe mediecarem tertatum & tenementotum ptædictorum · Tenendum the 
id gods and molt y of the Lands, quouſque debirum leverur. By virtue here: 
of the Sheriff extended the Lands and Gods, and delivered the motty bf the 
cLand, and returned the Enquiũtion: And it was now moved by Calthrop, 
That this W2it might be amended (foz it is but a miſpꝛiũi on of the Clerk) and 
that the Extent might ftand: Bat it was ruled, That it ſhall not be amenven, 
aid that he ought to habs a new Elegit , becauſe the Enquiſition was taken 
without Warrant the Sheriff having no Warrant to extend thoſe Lands, 


5 199 Toplal verſis Edwards. 


Ction upon che Cale for words, fog calling him Thief, and for procuring 
him to be endicted and impriſoned for Fellony, until he was acquiued. 

Upon Not Guilty pleabep, and found fez the Plaintitk, and ten ſhillings 
Damagis (ſo untir fourty ſhillings) * it was moved upon the Statute of 
vicefimo primo Jacobi, capite decimo ſexto (which appcints, That in Action fcz 
wo2ds, where the Damages are all iſſen under fonrty ſhillings, That he ſhal have 
no moze coſts then damages) That he ſhculdhave but ten ſhillings foz coſts; 
bat the Court conceived, fozaſitach as this was not an Acton fo2z*wozvs onelp, 
bit alſo an Action upon the Caſe in nature of a Conſpiracy, and the Defendant 


Is found guilty of both he ſhall have Jaygment foz his c2vfnary colts ; And that 


it is out of the Statate. 
Tankerſley verſus Robinſon, 


ſumpſit againſt an Avminiſtratoz upon pꝛomiſe by the Jnteffate, ſuppo- 

. Eng that the Inteſtate bozrowedof the Plaintiff, upon the firſt day of 

May, anno duodecimo Jacobi Regis, twenty pounds, and in capſideratton 
thereof p2omiled to repay it him upon regucſt; And that the Plaintiff 

upon the firſt cf Auguft. anno duodecimo ] acobi. regueſted the payment, and he 
had not paid it; and that the Inteſtate died, and Adminiſtration was commit 
ted to the Delendant, who upon requeſt had not paid it, although he had Al- 


lets, 


Upon 
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Upon Non aſſump it pleaded, and Uerdid foz the Plaintiff, W ard Herjeant 
moved in arreſt of Judgment. That this Aſſumpſit being made in anno duodeci- 
mo Jacobi, and the heath in the ſame vear this Action is bought to long after; 
f:2 by the @tatute of viceſimo primo Jacobi, capite decimo ſexto, of Limitations, 
it chould be bzcutht within fix years: Jones and Whiclock conceived he ought 
net to have the advantage of this Statute, unleſſe he had pleaded it, ez had de» 
murred thereapon,bec2uſe the ſaid Statute hath divers Exceptions; ſo that if 
it be bzonght after the time, yct if the Plaintiff were an Jnfant, oꝛ Feme Co- 
vett, &c. it wert well enough: But Hide Chfetf-Juſtice, and J my ſelf concci- 
ved,fo2 as much as it aypeareth by the Plaintiffs own ſhewing in his Declara⸗ 
tion, That it is out of the Limitation ot the Statute ; and the Statate is in the 
Negative, That it ſhall not be b2ought at all, unleſſe it te bꝛoucht within the 
time limited by the Statute; thercfoze the Defemvant ſhall have advantage 
thereof by exception, without pleading: Uherenpon the Ccurt would farther 
adviſe, a 
Fryer verſus Fawkenor, 


PRror of a Judgment in Shrewsbury in Debt, upon an Obligation of fourty 

ponnds, conditiontd to pertoꝛm an Kwerd, the Defendant demanded O;er of 
the Bond and Condition,and pleaded Quod null um fecetunt arbitrium. The 
Plain tiff fmparles, and afterward replies, and ſhews the Award and Bꝛeach: 
The D:fenvant imparles, and after makes Defence, and demands Oyer ef the 


Vond and Condition, and plcads the fame Plea es befozc: And the Plaintiff 
- «imparles,and after replies verbatim as befoze : The Defendant thereupon de 


murs and ſhe ws cauſes and reaſons that the Awardis ill, and long Argument 
fo: the Defendant : Then the Plaintiff imparles and aftcr comes and ſheus 
divers cauſes and reaſons, and Byk-Caſes, That this Arbitriment is god: 
And all'thefe were entred upon the Recozd ; And afterwards Judgment 

given fo2 the Plaintiff; And foz theſe abſardities and pꝛolixittes in the pica- 


ding and defence, it was reſolved, That it was an erronfous and vitious pzoce- 


dine: Wherenpon the Judgement was reverſev,and the Clerk fined,foz ma: 
king ſuch a Reco2d, 


Dunſcomb werſzs Smith. 
Reſpaſs of Aſſault, Battery, and Wounding. The Defendant pleaded, That 
1 the Plaintiff aſſaulted him, and would have beaten and wounded him, and 
what he dis, was in his own defence; The Plaintitk replies, That an Attach- 
ment iicued tut of the Chancery to-arteft the Defendant , and thet by ſpecial 
Warrant from the Shoriff he arreſted him, and laid hands upon him; and the 
Defendant refcned himfelf,anv beat the Plaintitt, de injuria ſna propria abſque 
tali caula.& hoc paratus eft verificare unde, c. And upon this the Defendant 
demurres generally, witheut any tauſe: And by all the Court the Re: 
{Runs ä —— held vitions, _ rhok did — ng his Plea, Et hoc petit 
quod inquitatur per pattiam, but te lyed upon : Wherenpon it was ad⸗ 
judged fo the Defenvant, * | 


Adams ver ſus Hilkes. 


Rto upon a judgment in Briſtow, The Erro2 was aſſigned by Germin,be* 
"eaaſefn an Action of Trover of four theuſand Lemmons apud Wardam de 
Alb Saints in Briſto , and converſion of them in the fame Patiſh. Upon Nor 
Guilty pleaded, the Venite facias was of Briſtow, where it ought to have been cf 
the Ward of All-Saincs in Briſtow ; foz that is the place of the Converſion . 
which is the moft certain and compared it ts Arundels Caſe, Coke 6. Rep. fol. 
14. where a Fac was ſuppoſed to be in Parochia Sanctæ Margareta in Welt- 
minſter ; and the Venice facias bring of — it was ruled there to be ill, 
and 


„ ö 4 wt: 


. 

it. 31) 4 

i 4.4K 

A 05 
| Ws 

» 1 

1 

£ 4 8 

I $2100 

y | 

' 1 
it 14 
iÞ ' 
* 9 

1 ” 
i: > 
1 

1 1 

: 7 
8 0 

! : 

N 1 

4 

1144 0 
1 ! 
| 4: 
* 5 1 A 
3 4 
N 
ene 

75117 
. 

\ 168 
1 
WEE 
cM 
Fg 
IN 
0 9 
1 
4 1 7 
i way 
1 ESP 

#3" 

+ EV 

» 1 o 

Me; 
4 29 
5 
if in 
4 a BEES 

1 

140 
1 
1 . 

. 44 * 
1 
17 A : : 
4 Git *3 
4 
{'\ EM 
þ 1 
„ 

i 
1 : 

4 47 

1 
10 * 
fl . 5 

14 
. 

1 { 
1 1 

43000 
1 N 1 

1 1 
” 1114 
11 

9811-5 

17 
A 

k 

W \ 

n 
P 8:4 
1 8. 8 
© $1.00 
x 8 
5 8) 

$14 3 
» > ; 
1 1 4 t 

n 

1. 
1. 54 
WP 
n 
1 
bl 104. 

* o 
74 
197 
4 
4 F 
| 
16 
4 
$i 
4 
.” 

. 
” þ 
4q 
1 


N CLI, : — 8 = 
_ ny nt = et > rg ne — — 2 — — 
- — — — — —— — . =: 
— : 9 2 In Y 2 py <— — - 
i A 
= ——_—_- i 3 os * 4 >=» a= u2 2 = * D 


118 Termino Michaelis, anno quinto 

and that it was not aided by the Statute of vicetimo primo Jacobi: Foz it is a 
Piſ-trial by a w2ong Viine : But all the Court held, That the Aryal was 
god, and cannot be other wiſe; foz a Ward in a City is but an Hundꝛed in a 
Caunty and thercof there never (yall be any vine; And it is not like to the 
Caſe that was put wh. re en Act is ſuppoſed to be done at ſuch a Pariſh, in ſuch 
a Mart in a City; there the Viine ſhall be ot the Pariſh, Vide ſept imo Henrici 
exti, ſolio rricehmo octavo.& oftavo Hentici quinti, folio decimo ; Mhtteupon 
rule was tiven, That Judgment ſhouls be afficmed, unteſſe other matter be 
Gewn; Ad ſoit was done in Adams and Wellings Caſe, up na Judgment in 
B iulow, where the ſame £xception was taken, and the Judgment affirmed, un⸗ 
leſſe, &c. 


„ „„. 2 Verſus Hopkins, 


JeRione firmxz, The Plaintiff declares upon a Leaſe made by Sir Archi- 

dald Donela!s, add Dame Elianor h's Wife, ofan hoſe and lands in En- 
vieiield, Upon Not Guilty pleaded, it appeared upon the Evidente, That the 
Leaſe was ſcaled and ſubſcribed by them both, anda Letter of Attozncy made 
by them to delivet it upon the Land: and it was thereupon ſtrongly urged by 
Finch Serjeant, and Sheldon the Kings Dolicitoz. That a Letter of Attoznep 
bp a Feme Court is meerly void, and the Leaſe is onely the Leaſe of the Hul⸗ 
band; ſs the P/atatiff hath failed: Bat all the C:urt conceived It was a god 
Letter of Att:2ncp foz both,and the Leaſe well delivered; and it is the Leaſe of 
them both during the Yasbanyvs life, 


Hill verſus Thornton, 


Rohibicion, The Plaiatiff therein ſurmiſing, That his Father died ſeiſed of 
Dri Lands which deſceaved to him as Heir, and that the Defendant by Li- 
bel in th: Spiritual Court had ſuggeſted, That he made a Mill, and de viſed 
thoſe Lands to his Erecutozs to ſell , and thereby bad bequeathed di vers G nds 
and Poztions of Poney. & . and had made the Defendant Crecutoz therein, 
who therefo2e ſued in the Spiritual Court to have Probate thereof, ubi revera,he 
did not make ſuch a Mill; and a Will of Lands ought not to be pzoved in the 
Siritui Court: And thereupon the Detendant appeared, and ſhewed foz couſe 
of conſultation, That the ſaid Ceſtatoʒ mweſacha Will and made him Execn- 
tos, and he ſued them to p2ove the ſaiv Will: Whereupon Jae was jopned , 
whether he made ſuch a Will, Aftcr Evidente, the Plaintiff was non:ſuited: 
And now Godbolt feꝛ the Plaintiff moved.That although the Plaintiff be non- 
ſuited, pit it doth not apptar that the Defendant hath cauſe to have conſulta: 
tion: Foz it is not ſhewn that the Teſtatoz had Gs, cc. and then he bath no 
cauſc to have Probate ; fo2 a Will of Lands needs not be pꝛo ved: But of Gos 
there ought to be a Probare,stherwiſe be cannot have any Acion, As if a Libel 
were foꝛ Tythes to be paid foz Trees, which were not Silvz Czduz; Although 
the JNue be upon a collateral point, and founvfcz the Defenvart yet he ſhall not 
habe conſaltatton : Ms if thete be a Sait for laying violent hands upon a Clerk, 
and to habe Damages, beſides coꝛredion; in this caſe no conſultation ſhall be 
granted, betaule he hath not ſuch cauſe of Suit in the Eccleſiaſtical Court. And 
all the Ccurt agred to thoſe Caſos; Foz it appears there. That there was not 
any taufe of Eccleſiaſtical Suit: But here in this Caſe it appears, That he 
bath cauſe of Suit to pꝛove the Will foy the Gans; foz otherwiſc he cannot 
maintain any Action: Wherenpon conſaltat on was granted, That he might 
pꝛot d, quoad bona, 
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Benſon and his Wife verſus Flower and Blackwell. 


2 upon the Caſe for words ſpoken of the Feme. Apon Not guilty plea- 
2ed, and U:rvic foz the PlaintiF, and five pounds dam ges aſſeſled, and ſe⸗ 

2n pounds foz coſts, they (uz execution ; and atter the money wis levied by 
the Sheriff, and befoze the return of the Watt, the Plaintiff became a Lank- 
ruzt ;* and by the Commiſſioncrs of Bankrupts, the ſzid cweive pounds lo 
recovered. was aſſigned by the name of the money of Benſon to Blackwell and 
other Creditez2s. The Sheriff bzings the moncy into Court; the P.atatitf 
hs retovered, pꝛaped to hive the money delivered unto him eut of Court; And 
thc ſotd Black yell, and the Creditoꝛs pꝛay that the money may be delivered unto 
them atcozwding to the Dale and Aſſigament of the Commiſſioners, And whe- 
the: it chould be delivered unto them was thzqueſtion Hide Cytet-Jufticc,and 
Jones, conceived, Tit the Dale and Alignment were god, and thit the money 
ſhould be del veted unto them: Foz the damages being recovered, and the coſts 
aſſeſſcy by the Judgment, it is a Debt ; and an Action of Debt well lies upon 
this Judgment, And the mouey being levied is properly appzrtaining uato him; 
ano th:rcfo2e in the power of the Commiſſioners to diſpoſe th reof. And as it 
may be kozteited to th: King by outlawzy, cz aſſigned unte the Ring, and he 
might cauſe it ta be levied ; ſo may the Creditezs by this Commiſſon. But 
Whiclock and my ſelf were of another opinion, becauſe it being recovcred, and 
erccution awarded, and the Beritt levying- the monep befoze he became a 
Wankrudt, it is as it were in Cuitodia.Leyis, and the Creditoꝛs cannot give a 
diſch-rge, noꝛ are they parties in Court, wha can at knowledge ſatisfaction ; and 
it the Judgment be reverſed, they be not compellable to make reſtitution ; 
Mhereupon the Court wobiid further adviſe, 


Snape verſus Norgate. : 
Jau facias, ſuppoſing thit he recovered in debt againtt an Executoꝛ, and hay 
x JJadgment foz fourty pound, debt of the Teſtatozs, & tantum, and ſeven 
pounds foz coſts, de bonis Teſtatoris, ſi canrum ; and if not, then de bonis pro- 
priis; And that befoze ſatisfaction, he died inteſtate: And admintſtration was 
committed to the Defendant dc boni primi Teltatoris, and alſy. of the Execu⸗ 
tozs, And that the T:ecutoz had not ſatis ed; and therefc2e he ſued this Mzit, 
te ſhew cauſe wherefoze he hould not have Exccution. The Defendant plea» 
ded Plen2: adminiſtravit of the gods of the firſt Teſtatoz, and Idue thereupon, 
and found foz the Plaintiff, That he had Aſſets: And it was now moved in 
arreſt of Judgment by Reve, That this Scire facias is not well grounded; Foz 
the recovery being acainſt an Crecutoz of a debt by the Teſtatoz, and he dying 
inteſtate, the nit is determined and he ought to commence de novo: As if 
an Executoꝛ recove: a debt of the Teſtatezs, the Adminifiratcy hall not habe a 
Scire facias upon this Judgment; fo ecanzerio, &c. And Hide Chief Juſtice 
doubted , but ones, Whitlock and my ſelt,conceived, That the Scice facias was 
well awarded, Foz true it is, tit as Crecutoz, he cannot have a. Scice facias 
upon a Judgment by the Exccution but is put to a new Actin; , Fez he comes 
piramount the Judgment, and is not party thereto, Vet where a Judgment. is 
againſt an Executoꝛ foꝛ the Teſtatoꝛs Debt, although he dycth inteſtate, this 
IJudęment micht be executed by a Scite tacias againſt the Admit .ciſtr2tez of the 
firſt Trftatoz, who cometh in place of the Tcecuto:, and being oz the Debt of 
the Aeftatoz. is liable thereto, but as Adminiftratsz to the Exetutoz, he is net 
liable, The ſetoad Exception was, becauſe in the firſt Action of Debt, where- 
upon the recovery was againtt the Executeʒ, the Action being foz fourty pounds 
upon Fond, he pleaded Plene adminiſtravit, and Aſers found to twenty p unds; 
and the Judgment is given againſt him koꝛ fourty pounds, whereas it ought to 
have been bat to t wenty pounds onely; and now in the Scice facias upon th's 
Judgment, A ſſers is found to fourty 12 which ought not lo to have been, 
: a | > 2 butt 
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dat £02 the twenty pounds which is found to be Aſſers in his hands; and the 
Scle tacias ought to have ben onely fozthat twenty pounds. But the Court 
conceive, alchough Aſſets to twenty pounds oncly be found, pet Judgment fo 
th? in t Delt is cov: Am the Scire facias being to have execution of fourty 
pounds, and being therein i ound, he had Aſſets to fonrty pounds, 'ft map well be 
conceived, That he had moze Aſſets aftcr the firſt Aerdia and Judgment; 
Mhereupon the Plaintiff here has Judgment accozding to that Ucrvic, 


Chambers Cafe, cujus principium antè, ol. 94. 


Fdambers was bzought by an Habeas corpus ont of the Fleet, àud returned, 
\LThat ye was committed to the Fleet by virtue of a Decre& in the Star- 
Cy under, by reaſoa of certain wozds he afed at the Councel:Lable, (viz.) 
Thar the Merchants of Evglavd were ſerued up hete in England more than in 
Twrkey. And fo2 theſe and other wozds of defamatton of the Government, he 
was cenſared-to be committed to the Fleet, and tv be there 'impyiſoned untill he 
made his Bubmiſtion at the Ceuntel Tabie, and to pay a Fine of two thouſand 
pounds. And now at the Barte He pꝛayed to be delivered ; Becauſe this Sen⸗ 
tente is not warranted byany Liwez Statate : Foz the Statute of tercio 
Henrici (eprimi, whichis the koundat fon of the Court bf Star-Chamber, voth 
not gibe them any authoꝛtty to paniſh foz woꝛds only, But all the Court in- 
fozmed him, That the Court of Star-Chamber was not ereced by the St:tute 
of tertio Henrici ſeprimi, but was # E:art many yrars befo2e, and one of the 
moſt high and honozablo-Courts of Jaftice : And to velfver one who was com- 
mitted by the Decree of one of the Courts of Jaftice, was not the uſage of this 
Court; and therefoze he was remanded, Vide 3. Aff, placico 38. 28, Aff, placi- 
to 34. 21 Hen. 8. cap. 20. | 


Gennings verſus Lake, Hillary 3. Car, Rot. 612, 


4 | 
Pin fiemæ. Apen Nor Guilty pleaded, a ſpecial Werdic was found. 
That the Pꝛioꝛ of Launceſton was ſeifed in fe of the Tenements with en 
mentioned, which then were four Cloſes in North Drocomb in Launcetton ; 
And upon the twenty eighth day ol September, anno viceſimo ſeptimo Henrici 
octavi demiſed them to j ohn eres, by the name of the fourCloſes in Drocomb, 
infra Burgum de Launceſton, habendum foz ninety and nine pears, rendzing 
twelve pounds per annum; And afterwaras in the thirtteth y:ar of King _ 
the eighth, by J wenture inrolled The ſaid P2foz and Convent ſurrendzed a 
their poſſeſſions to King Henry the eighth, who dyed ſeiled and by mean viſcents 
it came to Quen Elizabeth, who in the four and t wentfeth year of her reign, by 
her Letters-Pactents, granted anto Edward Froft and John Walker, and their 
Peirs Tocum illud Meſſuagium & Tenementum vocat. Dzocombs, alias Dꝛo⸗ 
tons; ac omnia Terras, Tenementa, dicto Meſſuagio ſpectant. vel cum eodem 
demiſſa, ſcituar, jacent. & exiſtent, in Katmceſton in Comitar, Cornubiæ, ac 
nuper Prioratui de Launceſton pectantia; Mnd that theſe Lands by mean con- 
veyarices wers come to the LeCoz of the Plaintiff: And that befoze the Leaſes 
afozeſaid, viz. in anno viceſimo primo Elizaberhz, an houſe was eteded upon 
a Rod of land, parcel of the ſaid Cloſes, bythe Occupters thereof, Et quod Te- 
nementam in nartatione ptædicta mentionatum eodem meſſuagio ſpectabat & 
pertinehat · and wis demiſed and granted with the ſatd Peſſuage, and was al- 
wapescalled and known as well by the name of Drocombs, as by the name of 
North Drocombs ; And that the ſaiv Tenements at the time of the viſColution 
were parcel of the poſſeCions of the faiv P3io2p, And that the ſald Pꝛioz had 
not other Kands in Launcefion known by the name of Drocembs a North 
Drocombs there, beſides the L nds in the Declaration ; And that Ain James, 
anno octavo Reeni ſui, demiſed thofe Lands to John Eldred fo tha ſcese 
years, by the name of the four Cloſes, late in the tenure of John Peres in North 
Drocombs, under whom the Defendant claims; Am thereupon theſe _ 
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ons were moved, - Fir{#; Whether (the Leaſe being made by the neme of the 
four Cloſes in North Drocombs, there being no other name known when it 
came to King Henry the Eighth) the Patent of the 24, of Elizabeth by anothtr 
name may be gwd,fo2 that the Queen was not well infozmed e Secondly, The 
Patent being made of a Meſſuage and Lands thereto appcrtaming : And thiz 
Meſſuage is newly ereceo after the firſt year of Quæn E:12abecl) ( Foꝛ then all 
rye Reverſion of the ſata four Cloſes ts found by the Uerdic to come to t5e 
N 1&n) whether the Lands ſhall paſſe » F<} although Land, in cale of a com: 
mon perſon may paſſe by the name of Lends, appertainina to an houſe,as it is in 
Hil! and Granges Caſe pet it cannot be ſo in Cole of the Qnen and t᷑ it mig.t 
be. yet it ought to be foz a longer time than twenty years, to be ſo demited and 
ottupied, it you would ha ve it to obtain a reputat ton of pading by the woꝛd Per- 
raining, But an the Court conceived, That the Patent is god for the Peſſuage 
and all the Lind not withſtanding theſe Exteptions: Foz although tye Land 
was not built upon, when it was vemiſed and when it came to the Ring and that 
aftcr\warvs a P:Nuage was erected thereupon, c2 it were afterwards cofivericd 
into anoth:r natars before th: Patent ; pet it Wall be granted as if is and by 
ſach name as it is knowi at the time 6f the Patent: And although it virics 
from the firſt namen the Leaſe pet being found to be all one, tt pallet i well by 
the Patent, Alſo they conceived, That Land may be id to be rtatriftiig 
to an houſe, as well in the KinosCaſe as of-a common petſon where tt hi th ben 
let and occupied together by a convenient time, Vide Coke's Book of Encries 
384. Dyer 362, And afterwards it was av judge d foz the P1:4:tiff, >; 


Edgar and Webb, dorſus Sortel. 


Reſpaſs by dʒiginal fo2 divers lo dt of 'Uheat, The Defcrivent ſus ifies, 
'E fo2 that the Dean and Chapter Sanz & ind+idix Trinitatis in Not» 

with ex fundatione Regis Edvardi ſexti, were ſeiſed in f of the Ri ac? 

of Henly in the County of Suffolk ; wherein the ſaid load of Con we 
£20owing and ſevered from their nine parts which he tok by their commands, 
aud ſo juſtffies,and gives colour to the Platntiff. They reply, That the ſaid 
Dean and Chapter were ſeiſcd in f&, And that one Thomas .,.,.. was Dean, 
And he and the Chapter by Andentare, by the name of Thomas ...,,... Decanus 
Sanctz & individiz [finitatis, &c. (omitting the words, Ex ſundatione Regis 
Edvardi ſexti) and the Chapter demiſed that Reaozy to Thomas Gooch anno 
nono Elizabethæ Reginz,fo2 ninety and nine pears, And from him con veps it 
by mean Afignment tinfo Richard Map'eiden, and from him to the Platatiffs ; 
Ad that they were poſſeſſed,#c.until the Defendant to the laid Tythes, The 
Deferivant by rejopnder confeſſeth the Leaſe and all the Aſſianments, exccpt 
the Alignment by Richard Mappleſden, And that he befo2e the pzetended Al⸗ 
fignment, viz, in anno viceſimo ſeeundo Jacobi Regis, by Fcofmert conveyed 
the laid Rectozp unto one William Willton , foz which cauſe the Dean and 
Chapter entred into the faid Recto2y as a Foxfeiture; And th: C:2n being 
ſevered from the nine parts, andſct out fo2 Tythes, he tok them by the com: 
mand of the ſaid Dean and Chipter.And traverſeth the laſt Gr ent of the Term 
by Richard Mappleiden ; And thereupon the Plaintiffs demurred: And now 
Cermin fo the Plaintiffs ſhewed his Reaſons; Firſt Becauſe the Defcn- 
dant in the Rejoyndet pleaded a Feoffment of the Rectozy, and dothriet fhcw 
that any Gieab was appertaining thereto, wherecf he might make a Feofment, 
ſed non allocatur , . q it ſhall be intended a god Feoffmiert, And that there 
was Gleab-Land thereto appertaining, vide decims quinto Henrici ſeptimi & 
decimo texto Henrici ſeptimi, folio primo. The ſctond Exteption was, Ee⸗ 


taufe he pleaded an Entry after the Fozleitute, and ſhe wos not a Ded of Tom: 


mand to enter, ſed non aliacatur; Foyt is not pleadev, That anp intreb be 
their Command after the Fozteiture, but that the Dean and Chapter them 
bives entred which ſhall be intended a ſauficient Entry; and all neceffary tir. 
cumttantes ſhall be implied. Alto the Feoffment is not onelp a Kezteſture, 
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but a diſſe iin beung by Tenant fcz vec rs and then Lverp one may enter on their 
br halt, where they have richt ol Ent iy, Vide 11. A ſſil. plac, 2, The third Extepti⸗ 
tn was taken to the Replication; fe2 this Leaſe is pleaded to be mats ty the 
Dean aid Che ptet, omittinę part of their name; end foz this cauſe was meerly 
— ſa thc Piaintiff had not any title: Whcrefeze it was adjudced foz the 

t kendant. 8 2 


—— — 


Sir John Bodvel verſus Bodvel, Mich. 2. Car. rot. 457. 


Es RO R cfa Judęment at the Grand Sr ſliors at Carnarvan, fn an Axnui⸗ 
ty by Bill foꝛ two hundzed and twenty peunds, Arrearaecs cf an Arnuity 
granted cf tuenty pounds, quas ei deber And ceunts, That the Detindant, upon 
the feurth day el Novemb, anno quarto Jacobi Regis, ty a Deed ſhe un, had 
cranted to the Plaintiff the ſaid Annual Rert, by the name of an Annuity, cz 
Annual Rent of twenty p:unds, habendum, ts him foz his life, by virtue 
whereof he was ſciſeo in dominico ſuo ut de libero tenemento, And fo2 cleven 
pears behind at ſucha Feaſt.he łzings the Acten: The Detendant demands 
Oyer of the Deed ; which being entred and read, it thereby appeared, That it 
was a Rent iſſuing out of accrtain Parſonace in the ſaid Ceunty, with a clauſe 
of diſtreſſe upon the Rectozy c2 Church of Kenthkelicy,and divers other the Re» 
d ozies in the ſaid Ceunty there mentigned, The Defendant plcaded, That the 
laid John Bodvel cranted the ſaid Rc dczp, with the Church of Kenchketi)cy, to 
the Plaintiff and his Pcfrs : whercupen he entred therein, and ſo pleaded it as 
an Ei tinguiſhment &c. The Ple intitf ſafth , That there was rothing gran⸗ 
ted thereby which was pertaining to the la td Church. The Defendant pleaded, 
Thet ſuch a piece of land was partel of the ſaid Rede zy end Church: And 
thereupon they were at Illut, and fomidfo2 the Plaintiff, and Judgment given 
fo2 him, And now Errez was bought, and ſevcral Crrczs eſſię ned upen the 
Rece2d., to which the Defendant pleaded, In nullo eſt Erratum, And all were 
@ocr-ruled ; And now ore tenus he inſiſted upen other Exrozs: Firſt, That he 
declaring upon on Annuity 42 Annual Rent gran ted foz life, virime cvjus ſuit 
ſeiſitus in Dominico ſuo ut de libeto tenemento pꝛoves, Thot it is no Annuity, 
but a Rent⸗cherge And that he made it his elcaien to have it as a Rent⸗charge: 
and in pꝛot the rect was cited tertio Edvardi ſexti, Dyer 61. & quinto Eiizabe- 
thæ . Dyer 220, ed non allocatur: Foz being an Annuity prented fo2 ile, al⸗ 
though it is no Rent ⸗c harge ; yet he meꝝ plead ſeiſitis in Dominico ſuo ut de li- 


7 


bero tenemento: And altheugh ſuch cxcepiton were taken by Bendloſſe, in 


tertio Edvardi (ext), who cited that Ce ſe; yet the Ceurt not withſiandine reſel⸗ 
ved fo2 the Pl*fntiff ; And the Lcd Coke in his Book ot Entries, ſol. 49 & 50, 
hath two ſeverai Detlaro tions in this manner, And pet the Pleintiff had Judg⸗ 
ment, The ſccond Erroz a ſſignid ore 1enus, was, T hat this B'll of Annuity is 
not mat: tainable. but he cucht to ha ve bʒought an O2iginai Wzit : Fo the 
Statute of trice mo quarto Heprici ectavi. ca pite ſexto, doth i ppeint, That in 
Wales Actions real and mixt ſhall be ſued by O: iginali Wit, and not by & ill, 
but Actions perſonal map be there ſued by Ei; And that this is an Acſon mixt, 
he relycd upon 2 Nen. 4. ol. 13, Eitz- Herb. Rent. 48. Rellaſe of Actors reel is 
a god Par in this ſo Relcaſe of Acticns perſonal: And this being a Frank Te- 
nement is rather real then pcrſonal : And Coke in his Commenteiy upon Eic- 
tleton 285, affirms, That it is a mit Adion. But ell the Court concetved 
an Annuity bzoucht by Pill there, is well bzought: Foz being an Ar nuity 
Ihich chorce the perſon onely who grant it, end not granted by him f:2 hmſelt 
and his Peirs, it is merlp perſonal; teʒ it tha gc th onely the perſcn of the Gren⸗ 
toꝛ, no is it any real thing, noz cut cf any realty ; and therefoze cannot be ſaid 
real v2 mixt, Vide ſecundo Edvaidi qu-rri, folio octogeſimo cuarto, long. quinto 
Edvardi tertii, folio quadrageſimo; Releaſe of Actions Perſenall is cleerip a 
Har: alſo Noy ft the Defendant,in the Mit of Erro2 moved That this being 
not aſſigned foz Erro2,the Plaint ft ſhould not have advantage thereof ; fe the 
Statute refers, That Suits ſhall be as in North- Wales, and clearly in — 
Wales, 
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Wies, the cuſtome was ts ſuc by Bill 02 Plaint: And if he h:d aſſigned; That 
foz Etro the Detendant hete micht-have maintained it by cuſtome of Noith- 
Wales; es in tticeũmo ſexto Edvardi primi, Etreꝝ aſſigned of a Judgment in 
Wales. in a Quodei deſotciat, in n: ture ct a Difſciſta, end in Wales the Deli 
is: ledged pott ultimam pacem proclamat am, whereas in England it is po ti 
mam transtrecationem. And it was maintained by cuſtoms of Norch-Walerz di- 
de decimo oAavo Edvardi ſecundi, Aſſiſe 3 54. tettio Edvardĩ tertii, folio decimo 
nono; Hillary ſexto Edyarditertii. tot ulo vicefimo octavo in tis Court. Crroz 
aſſigned betaule they held Plea of Lands in North- Wales, het? the Land was 
held of the King in Capices And foz that cauſe it was reverſed and the Rcaſan 
entced upon the Roll: Ho it app:arcth they have Juriſdiofon to hold Plca ot 
Land: not held of the King, And that Juriſdiaton by the Statute is in the-Affir- 
mative, as it is held Coke 8. Rep. ol. I io. Dodo Folters Caſe, and triceumotter- 
tio Hentici octav, Dyer 50. A Statute in the Affürmative doth not take. a 
a fezmer Statute, but they ſtand together. Tut the Court did not rely on this 
paint becauſe foy the fozmer Reaſons they au held, That tht⸗ Judgment was 
god enough ; Ad the Judgment was affirmed, nr 


Groſle verſus Gayer, Hill. primo Car. rot. 8 28. 
IN EjeRione fe. Upon a @pectal Uzrvic the Cate as; Treegoſe was 


endiaed ofa Pzemanire upon the Statats of decimo tertio Elizabethæ Regi- 


nx and alter ward made a G'ft in tail ot that Land. and was after attainted by 
UWervica,and had Judgment foz the ſaid offezice ; And it was afterwards fcund 
by E.quiſit ien, upon a Commiſſton out of the Excheguer ,, That Treegoſe was 
ſeiſed in foe of thoſe Lands at the time of the offence committed, And that the 
Quen by Patent granted thoſe Lands to Sir George Cary, under whom the 
Leſſe cf the Plaintiff claims. And the Defenvant under the Title of the Te- 
nant in Tail, And ik, cc. The pꝛintipal point argued was, Whether an At? 
taindcr in a Pꝛemunire ſhall have relation to the offence fox the Feꝛteiture of 
his Lands, oz onely to the time of the Judgment / - Secondly, admitting that 
this fozfeiture (hall relate to the offence, Whether this Patent after the Cn- 
quiſit ien, by C:mmiſſion under the Exch quer Seal (no Dfice beiug found by 


 Enquiſition, by CommiCion under the Great Seal) be god by the D:atate ct 


decimo oQaro Elizabethæ capite ſecundo,which makes Patents upon valuable 
conſideration god notwithſtanding there be not anp Enguifition fcund b the 
Commiſſon under the Great Szal « And quoad the firſt point, the Juſtices 
did not reſoive.being a Caſe of difficaity: But foz the ſeconp,they all reſol ved. 
That by this Jadgment e ſheuld tozteit, ꝛc. Thar io that Cale nothing veſted 
in the King until office found, - And it ought to be an Office by Commiſſion 
under the great Seal; For the Frank-cenemenc being in the parry offending 
(and as this caſe is, in a ranger by the gift in tail) at the time ofthe Attainder, 
it ſhall not be diveſſed from him, and in the King withour Office by Commiſſion 
under the great Seal, which is only an Office to intitle the King, and not by En- 
quiſition by virtue of a Commiſſion under the Exchequer Seal, which is but for 
inſtruction or ĩ nformation to the King, and for his Officers to put the Lands 
holden of the King in charge. But here the Lands are not come unto the King 
untill office found;Therefore for this point only, it was ad judged forthe De- 
fendant: And thĩs is out of the Statute of decimo octavo Elizaberbe, «Vide 
Coke 1, Rep. fol. 42. & 3. Rep. fol. 10. & 5. Rep. fol. 52. Plowd. 486, Dyer 
32 5. 29. Hen, 8. Charter de pardon 52, 27. Hen. 8. Office devant Eſcheator 
7. 2948. 
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The Earl, bf Pembrike verſus Boltock nei Green, 


* Tale weed foy the-ChurchdfMoiresſeni wherein he counts. That Qu. 
h beth was feed in Fe of the A wolwſon if the fad Charth as in 
gꝛ0 cb und mented Hr. Pindet, who was admitted, inuitated and induced ; 
And ther akter wards ye granted the Addo wſon in Fe to Sir Chritiophec t. at- 
ton, Wh i by his Died granted it to Sir Walter Sn ann who died ſeiſed, 
whit h de ftended to dir William Sands hes Ben and Pelr, who, in anno ouo- 
decimo acobi ante» the nert avoydente to Henry Earl of Davby: who gran⸗ 
ted it's che Paint e Emm he, kez the viſfurbance bens this Acton,” he De⸗ 
f 2 piendcd uod prædictus Willielmus Sands non conckſlit and 
A nw qe Ard/Boitock pleaded and confeſſed Queen Elz abeths Tt: 
ae! eee che had pꝛeſented Pt. Pinder, the pzelerited Richard Don- 
fioniittes-inftituted, and tivucted : © And thiteft:rwarys the 
— uteir prrlenked Mr. Finder (the Charth being fal ol the ſid Richard Donne: ) 
who w:s admitted inſtituted, and indudrd; And that afterwarys the ſaid Nuten 
Elizabeth granted unto Sir Chriſtopher Hatton, &c. os fi: the Declarat'on, 
And that he convepsdit 3 Sancs;who.in ? an. octavo Jacobi let the ſaid 
Advowſon to John Moor, Þ hor th at Law, foz one and twenty years, who 
gtantd n to Green the „And that the Churth bet! nie void by the 
death en d 989 52 e e Defendent. Pr. Bol ock, 
unto it and true 22 758 votd at the ffifie of the Inffitu: 
tton ot k ter P e Tu there pe, ans kound fo2 the Pp aint iff fo! that 
tetond Aue: Aud upon the frff A dcue a Peeters Uerditt vas foattd, Thot ac 
the time the Ofant W Hm al, IN 8 e onielp, and not K ich: 


ted: And upon that eo. 4 8 + And up⸗ 
on this res 45 e . Nigied was .3B:c2uſt 


he counts of a 1 0 aig it was kound he was not 


Anight: And fo it % 4 vo that ni and the Declaration un⸗ 
true, Judgment therefoze ought to have been ko; — But all the 
Court conceived although it is found. That he was not Knioht at the time of the 
Gꝛant, yet it —— not — Fo? the being, Whether William Sands 
granted, ec. n nous, and is not material: But 
perab venture 11 thitt Gr Grant to Walter Sands Bnight , 
and ttr be rial, as it is in anno decimo ter- 
tio Eſiaherbæ Ne Dyer 1 was, Whether Sir Thomas 
de 14 Wars Miles; 5 dee And it was found, That he made 
big np __ 9 5 fo as he was not then Lozv ia ary, nog 
ney, which e N But here the Jfue is upon 
che Sent b iam 2 appears that he wes a Knight at 
the —. 10 85 ft RE n d is god enough, 
und he had gw e quart Leah ext, !olio primo by Rolf, 
— primo 9112 12 Quazt), yolid ſe tage gi primo & ſeptuageſimo ſecun- 
cehmo 6Ravo Hentlel ſexti, folio tt 1 octaro; ſeptimo Hentici 
quitti, ſolio ſeptimo; — plexro Hentieĩ ſexti, Bro. 100. here it hall be by 
eee, Reno? not be hark thereby; and when it is admitted 
in ern finding ok the. Jury ſhall not p2ejudice. The ſecorid Erroz al⸗ 
fi baht Boltock 1 his pleading, 7 — a yzecevent 
Nele years to Net More, a — tit by him under whom the Plain- 
tiff tintms, which togaTfle for the De py and veſtroys the Pla ntiffs 
Title, it it be true, which the Plaintiff — not exp2eſlp deny, but by his Pꝛote⸗ 
tation; ſo it is not denyed by the Plaintiff: And thcrcfoze toꝛ this cauſe the 
Plaintiff ouaht not torecover, And Judgment ought not to be given foz him, 
bat fc2 the Defendant : And in p2o! hereof were cited ſeptimo Edvardi quarti, 
folio viceſimo, Dyer 119. duodecimo Edvardi quarti, tolio ſeptimo, nono Hen- 
rici.ſext,folio vieeſimo ſexto; decimo Edyardi quarti, ſolio nono, ſed non allo- 
Carurs 


as they avbiſed ; Eut put in a ſcandalous Plea, and tnſiſting upon it, affirmed 


and Cheapſide with a 
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caruc : Foꝛ althouch it had been a god plea, and would have deſtroxed the Plain⸗ 
tiffs title, if the Defendant had telped theteupoen, and the Plaintiff ought to 
habe anſtvered it: Yet when it is pleaded by way of inducement oncly to the 
Travers, and he traverſeth other matter ia the Court: The not anſwering, oz 
making p20tetfatton thereto by the Plaintiff,is not matertall; And the JCae be» 
fac ſoyned upon the Avoldance, am that being lound, and not denied by the 
9205 not material, Foz the traverſe waits upon the mattet pzecedent, 
Vide Coke 6,Rep. fol, 24. Keads Cale; long. quinto Edvardi certiiy folio nono 
tertio Edvardi tettĩi. folio decimo ſeptimo; Wwherenpon the Judgement was 
aff rmed ; And ttze Court afſeſed the vamagestofoarſcoze pounds, although 
the value was found in the verdia to be an hundzed pounds per annum; Vet be- 
cauſe the Delendant in the wait of Crrez , had obtained a wit tothe Biſbop ; 
and his Clerk was avmittey,inſtitutcd, and hav gotten the peſleſſion, until he 
was removed by a wit of Reſtitution, which was half a pear and moze, The 
Court would give but txty poands te damages, and twenty pounds foz coſts, 


104 04444e vu Helyets. þ 


Reſpas by Baron & Feme for Battety done to them beth ad damnum ip- 

| forum ; The Deferidant pleaded Not Guilty, and it was foundfoz him any 
tertiſted, That he vid it as Conffable in execution of his Difice: Aud 
double coſts were pꝛeped, actoꝛuing to the tatute of ſeptimo Jacobi, ca- 

pite quinto. Fut Henden Serjeant moded That the Declaratfon was il Be- 
cauſe Baron & Feme tannot joyn in Bettety dene to them both, as it is nono 
Edvardi quarti : And therefcze Judgment ought to have ben given againſt the 
Pl:fr:tiff upon the Declaration, and not upon the Uervic;and ſo no cofts onght 
to have been given. But all the Court conceived , Becauſe the Defendant is 
foumy Not Guilty, And what he did was as Officer, And the Statute gives him 
double coſts foz his veration,! which vexation appears, the Plaintiffs tell nit 
_ tags of the inſufficiency of the Declaration andWW1zit,to excuſe them 

ot coUs, phages 3 


Jeffes Cale, 


12 was endidtd, Fc2 that heerhibited an infamous Libel vireced to the 
King,againſt Sir Edward Coke, late Chtcf-Juffice of the Kings Bench, and 
againſt the ſaid Ccurt, foz a Javgment given in the ſaiv Court, in the Caſe of 
Magdalen Colledge, affirming the ſaid Judgment to be Treaſon, and calling 
dim therein Traytor, perjured judge and ſcamalizing all the Pzofefſozs of the 
Law and containing much other ſcandalous matter: And fixed this Libel upon 
the great Gate at the entrance of Weſtminſter-Hall,and in divers other publique 
places. And being hereupon arrafgned,pzayed, That Counſel might be afſig- 
ned him, which was granted, and he had them, but would not be ruted to plead, 


he would not plead otherwiſe : Mhereupon it was adjuvged,PÞe ſhould be com- 
mittev to the'Parſhal, And that he Qould ſtand upon the Piltezy at Weſtminſter 

Paper mentfoning the offence; And with ſacha Paper 
be bzonght to all the Courts at Weſtmipliter, and be continued in Þziſon, until 
he made his ſubmiſſion in every Court, And that he Gould be bound with Sure- 
ties to be of gon deha dont during higlife, And Gould pay a thouſand pound 
Fine fo? that etkente to the King. 
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Coxe's Caſe, 


Ve tune bay Richard Cox was bꝛought to the Bar (being removed from 
t.Albans by Habeas Cotpus, and Cerciorari,where he was a Pꝛiloner, and 
attainted fo Feuonp (vz. fo2 Poaſe:ftealing ) And it was now demande of 
him What hervnld lüp, Why Execution ſhould not be done upon the Endig- 
ment; and becaate he tould not he w god cauſe to ſtay the Crecation, he was 
tommitted tothe Barthal, who was commanded to do Czecution; And the 
next day he was hanged, | | 


Simms verſus Smith, 


Ovenant. Mlhereas the Dekendant ( reciting that ſhe had an Tifate foz 

Ake tn ſath cuſtomary Lands) todenanted, That ſhe would ſurrender the 
Eſtate upon requeſt and permit the Plaintiff to enjoy the ſaid Lands, and take 
the Rents,Jſues and Pzofits of them; And in facto aCligns toꝛ beach, That 
ſhe did not ſuffcr him to enjoy the ſaid Lands, but had received the Rents, Iſ- 
ſaes, and Þ2ofits of them from the time of the making of the Indentute until 
che dap ot the Wit, cc. The Defenvant demurs upon this Declaration: And 
ft was nd argued at the Bar by Balt te the Platatiff, and by Rolls fc2 the 
Wefetivant And the Plarntt dy cabſe; Firſt, That there was not any 
ruaſe mledged foꝛ the Permit on, ſed non allocatur; Foꝛ the Requeſt extends 
vnely do the Sarrenver,amd not to the PremiCion.@econvly, That he doth not 
ulfedge r diſturbante by entry oꝛ other wiſe. Thirdly, the Reach is to 
genre nigung, Th irt lhe recefved the Rents, JTuez, and P;ofits cf the 
Kitdds/withiat we wing twhit ; ſo as it might be illuable, and thereby recover in 
. much 2s the Wetendant received, accozding as it all be pzoved to 
i And fn Coverrant ge may allign as many hzeaches as he will; but not 
in debt upon an Obfigation fo perfezmante of Covenants: Foz in that Cate 
there ought to be a certaintp,and certainly aſſigned ; but in a Covenant it map 
be aſſigned as g ent ral as the Covenant is: Uhereupan all the Court concet- 


ved, That the beach was well aſſigned ; and theretoꝛe it was adjuvged foz the 
Plaintiff, Vide Coke Rep.7,101,6,47 Ed. 3. 3. 46 Ed. 3:4. by 


Boenſon verſus Flower, cujus principium ante, fol. 119. 


Was moved again the lat vy ok this Term and the Alignment befoze the 
Commmtoners was rrud in Court; And toꝛ es much as the becoming Eank⸗ 
raptioed the gpment or the Comm, were after the Wait of Execution 

tor ved although they were befoze p return of thevazit,] ones, Whitlock, and my 


ſelfcbktcetord, Thar the money in the Shetiffs hand was not aſſignable, although 
by che judgement the 9 1 57 and cvifs were cettained. and turned into rem Ju- 
Afcatam; Ye the aſſigtatto thereof, being 45 of the money of the Plaintiffs, who 
as aYanktupr, which was not his money untill it were paid unto him out of 
the Court, it was in the hands of the Shetif, quaſi in enſtodia Legi. And the Caſe 
i ſo much che ſtronger. becauſe it was upon a Capias ud fatiifaciendamy and the 
money paĩdto the Sflerfff to ſaritfie the Execution, ſo as it is not due to the 
Pm, until it de paid unto him, And none map give a diſcharge thereof, 
dut ttze PMMriff, who to Party to the Recozd: And being levied by Recezs, 
it ought to be delivered unto him, who may at mo wledge ſatisfaction upon the 
Recoꝛd. And the Aſignes are ſtrangers to the Recozd, and cannot ha ve the be⸗ 
nefit thereof; therefc2e it was reſolved by the aſſent of Hide the Cyicf-Juftice, 
who firſt doubted thereof, That this money ſhould be delivered to the party who 
ret overed, he acknowledging ſatisfaction, 


- 


Shalmer 


— 
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A ſpake of the kezelaid Plaintiff, to Anne Rocheſtet the Plaintiffs other, 

theſe wozds, Where is chat lying Thief thy, Sonne? (innuendo the Plain» 
tiff) He hath murthered my Aunt (quandam Dorotheam Stcke, amitam Deten- 
dencis innuendo) and I will prove it: The Defenvant pleaded Not Guilty, 
and found fo2 the Plaintiff , and moved fn arreſt of Judgment, That thcſe 
woꝛds are incertain of whom they were ſpoken, no pꝛecedent Communication 
being alledged to be of the Plaintiff, no2 that he was the onely Sonne of the 
ſaid Anne Rocheſter, to whom the woꝛds were ſpoken ; and it may be that ſhe 
had divers Bons, and every of them might have an Action as well as the Plain- 
tif; And therefoze without ſuch averment o2 pzecedent Communication of 
him, that the ſtanders by might know without ambicaity who is meant by the 
woꝛde, the Aa on is not maintatnable; And Whitlock, and my (elf were of 
that opinion: Foꝛ non conſtat de pe rlona; andin p2of of that point A cited a 
p2eſivent, paſch.viceſimo Jacobi, bet wixt Harvey and Chamberlain, and another 
Caſe, Trin. decimo quinto Jacobi, bet wixt Benner and Codnam, where foz 
ſach woꝛds it was adj udged foꝛ the Defendant z: But Hide Chicf-A tice, and 
Juſtice Jones doubted thercof, becauſe it was alledged, That ſhe ſpake cf the 
Plaintiff, and is found guilty: Fut it wes theretoanſwered, That ſo are the 
wo2ds i i every declaration, and ſo it was in the pꝛeſidents cited: But becauſe 
the wozd 3 be not put in certain, nc2 ayded by averment, the dec lar ation fs not 
god, and cannot be ayded by the Utrdi> : Mhereupon the Ccurt wou'd avviſe. 
Ec adjurnatur. 


Shalmer vers Foſter and his Wife, Trip, 5 Car, Rot. 


Ction upon the Caſe for words: Foz that the Wifc of the Defendant 
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Deckrow, & alii, verſa Jenkins, 


Jectione firmæ, againſt feur, of an Pouſe and twenty Acres of Land; 
The of the Defendants were found guilty of the Houſe and ten Acres 
of Land, and Not Guilty fog the reſidue, The fourth Defenvant' is 
found Not guilty generally, and Judgment was entred, That bs 
ſhould recover his term in the Pouſe, and ten Acres of Land, and coſts againſt 
the three Defendants ; And that the ſaid ta Defendants capiancur, And that 
they be acquitted quoad reſiouum, whereof they be acquitted ; And that the 
Plaintiff quoad the thace Defenvants, pro falſo clamore, foz to much as they 
were acquitted; and pro falſo clamore againſt the fourth Defenvant, fc in 
mitericordia, And becauſe there were not two ſeveral Milericordia's, ſcilicet, 
oad the thzee Defenvants, pro talſo clamore, pro tanto, &c, whereof thep 
fore acquitted quod ht in milericordia, And pro falſo clamore, quoad the fourth 
Defendant , quo4 ht in miſericordia ; But joynt quoad all the Defendants, 
quod fit in muericordia. Jt was afſigned foz Erroz, end much inſiſted by Ger- 
min that ft was Erroz, Wecauſe there ought to have been ſeveral Amerte⸗ 
ments; And the joyning of both Amercements in one, is Erroꝛ: And in p2of 
thereof he relycd upon Coke Rep. 8. fol. 59, Beecher's Caſe, Fut Broome 
Secundarp e ffir med it to be the uſual conrſe of that Court, if the on:Defen- 
dant is found guilty foz part- and not found gailty foꝛ the reũ due, and the other 
Delendant is found not guilty fe2 all, Then the Entry is, That the Plain: ik 
be in wilericorc ia but once, which is ſpectally entred ; whereupon the Court 
would further adviſe, And being moved again afterwards, Judgment was 


_ affirmed, Vide quadrat eſimo ſeptimo Edvardi tert, folio decimo; nono Hen- 


rici ſexti, folio lecundo; Coke 5. Rep. folio quinquageſimo nono. Note, the 
PÞ2otonst rics ſeid, That it is their uſual courſe to make Entries in this man- 
ner, and ſometimes to make Entries, That quoad the thzce fo ſo much where. 
of they were acquitted, That he be in miſericordia: And foz the fourth, That 
he be in miſericordia. 


Griffith verſus Jenkins. 


Rror upon a Judgment in Wales, in a Quodei deforciat in nature of a 

zit of Right, The firſt Crroz aſſiened was, Becauſe the Wzit being 
general The Count is, That he dekozced him of a Peſſuage, and cf nine and 
twenty Acres of Land, thirty Acres of Peadow, fourty Acres of Paſture, and 
of twenty Acres de Jampna & Brueria, which ought to be ſhewn in certainty 
as in a Præcipe of twenty Acres of Pravow and Paſture, if he ſhe ws not in 
particular the quantity of cveip of them and their nature, it is ib. Fut here in 
this Quod ei defotciat ft is well enongh; foꝛ Jamprne ind Brueria ate not in- 
tended Lands of ſeveral ſozts but of one and the — Land, which is Peath 
ground, wherenpan Gozle and Furrs are growing, And in pat thereof _ 
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cited the Caſe of tye 1 dy Howard againſt Candiſh in power. The ſecond 
Erroz aſſigned was, That the Adue is not well joyned, Becauſe he pleaded be 
hath majus jus tenendi tenementa predicta, than the Plaintiff ; and he doth 
not ſay, fbi & Heredibus luis, actoꝛding te the uſual ccurſc: Foz it may be, 
Th it he was Tenant fo life, oz Tenant in tail ; and theretoꝛe becauſe he did 
not ſhcw in certainty q»e eſtate, ft was ill, ſed non allocatur; Foz the Court 
intended not he ſhould have a leſſer Eſtate than in fee; and if he were but Te⸗ 
nant foz life, it was at his own perill, to take upon him ſuch a courſe of pleading, 
toʒ it is a foʒtetture of his Eſtate: And it was hold to be no Crcoz; The third 
Erroꝛ aſſtgned was, Becauſe the Venice facias had not fifteen dayes bet wirt 
the Teltc and the return thereof, but was the next day after the Tetie, Sed non 
allocatur; Foz in Wales they have their Pꝛoteſs from vay te day in one and 
the kame @eſion 2 Wherefvze the Judgment was affirmed, 


Gilbert verſus Fletcher, Trin. 4 Car. rot; 1359; 


Ovenant agafnfit an Appzentice foz departingfrom his Wer vice without li⸗ 

cence, within the tims of his Appzentichip. The Defcnvant pleaved, 
That at the time of the making the Indeature, he was within age ; And there- 
upon it was demurred 3 And it was argued at the Barre, That this Jndenture 
Gould binde the Infazt, Becauſe it was tz his advantage to bt bound App;ens 
tice, to be fnſtructed in a Trade; he is allo compellable by the S.atate of quinto 
Elizabechz Reginz, to be bound out an Appzentics: Eut all the Court refol- 
ved, That altho igh an Anfant may voluntarily bind himſelf App:entico ; Am 
if he continue Appꝛentice fo2 ſeven years, he may have the benefit to ule his 
Trade: Yet neither at the Common-Law, noꝛ by any wozvs of the Statute cf 
quinto Elizaberhz, a Covenant o2 Obligation of an Infant fo2 his Appꝛenti⸗ 


chip ſhall bind him, But tf he miſ-behave himſelf, the Taſter mip correct hint 


in bt: Service, oꝛ complain to a Juſtice of Peace, to have him pantthev, accozv« 
ing to the Statate ; But no remedy lyeth againſt an Jafant upon ſach Cahe* 
nant : And thercfoze it was adjudged fog the Defendant; Vide viceſimo primo 
Hencictiexti, to io tticeſimo primo; vicetimo primo Edvardi quarti,telio fexto3 
nono Henrici ſexti, folio octa vo. 


Babington verſus Wood. 


Ebt. Upon an Obligation conditioned, whereas the P'atntiff intenves 

to pzeſcnt the Defendant to ſuch a B:nefice, That it the Defendant at 

any time after his admiTion inſtitutien, and indudion at the Plaintifstc queſt; 
teſigned the ſaid Benefics i. to the hands of the Biſhop et London, That then, 
dt. The Defendant upon Oyer of the Wzit demurres generally: And this 
was argued by Gtymtton f:3 the Plaintiff; and by Calthtop foy the Defeunant, 
who ſhe wed, That the cauſe of Demurter was, Foz that the condition of the 
Bond, being to reſign upon reque{ of the Patron, it is Symony anm again 
Law, ſo the Bond void. But all the Got tonteived. That if the Plaintiff 
bad averred, That the Obligation was made to bind to payſuch a ſumme, 
t ta make a Leaſe, 62 other Aa, which e ppears in it ſelf to be @ymony; then 
upon ſucha Pica, pcradventuret might have appoatedto the Court! te be Sy* 
tnony, any might have ben a question, Whether ſuch a Bond fox Symong 
Hoald be void / But as it is pleaved by wap of Demurret up n the yer of ths 
C:mtion it voth not appear that thers is any mom: os ſuch a Bend, to 
cauſc him to reſign, mp be god; and upon god teaſon and diſcretion reguited by 
the Patron (viz.) if he be non reſident, 03 takes a tetond Benefice by a Quai 
fication. 03 the like. apzoſinent was ſhe un in Octavo Jacobi, 'befwirh 
Jones and Lawrance, where, ſuch a Bond was made toreſtgte « Benefice upon 
tequeſt, when the Donne of Jones came to twenty four years of ags,co-the = 

* 
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tent / tyet he then might be p2eſented unto it; And it was avjudged god in the 
Nings-⸗ Bench, and affirmed in a Mzit otł Erro; in the Exchequer Chamber · 


And od this opinton was all the Court: Wherenpon Judgment was given fcz 
the Plaint ift. 5 | 


Keyley verſus Manning, Trin. Car. rot, 97 l. 


Ovenant fo2 not building of an Pouſe ; where the Defendant covenanted, 
'& That he would cre the Pzuſes upon ſuch Land demiled unto him, unleſſe 
he weite reſtrained by the Kings P2oclamation. ct. The Defendant pleaded, 
What ſuch a day and pear the Ring made a P2oclamation to reſtratn building; 
and thereupon the Plaintiſk demurred: Ans the canſe ſhe wn, was, Becauſe a 
Pꝛot lamation vas pleaded, and no place expꝛeſſed where the Pzoclemation 
was made, and ſo no /7/ze it ſue ſhould have been joyned thcreupon. A ſo be⸗ 
cauſe it is net pleaded, to have been made ſub magno Sigillo Angliæ, otherwiſe 
it is not cod. And of this opinion were all the Court, upon the firſt motion, 
becauſe a Pꝛot lamat ion binds not un leſſe it be under the great Seal; and if it 
be venped, there can be no Iſſue therevpon (but only Null tiel record) which 
cannot de, unleſſe he pleads it to be ſub magno Sigillo. But afterwards, being 
again moved, ones and Whitlock ſemed to doubt thereof, Becauſe when it is 
pleaded; That ſuch a P2oclametion was made, it ſhall be intended duly made: 
As in Re ſcons it is returned, quod fecit warrantum, although it be not pleaded 
to be in wziting, yet it hall be ſo intended. But it was thereto anſwered, 
Aras it is, when it is but by way of inducement ; But otherwiſe, when it is 
the ſubſtance of the Plea: Mhereupon tt was adjourned, 


The King verſus Sir John Elior, Denzel Hollis, and 
Benjamin Valemine. 


citing, That a Parltament was ſammoned to be held at Weltminſter 
dec imo ſeptimo Martii, tertio Cat̃oli Regis ibid, inchoat. And that Bir 
John Eliot was duly eleded, and returned Knight foz the County of 
Cornwall, And the other two, Burgeſſes of Parliament fo2 other places, And 
Sic John Finch choſen Speaker. That Sir John Eliot, machinans & inten- 
dens, omnibus viis & modis, {&minare & excitare diſco2d, evill will, murmur⸗ 
ings, and ſedittons, as well verſus Regem, Magnates, Prælatos, Proceres, & 
Juſticiarios ſuos, quam inter Magnates, Proceres, & Jufiiciarios, & reliquos 
Snbdiros Regis, & toraliter deptiyare & avercere regimen & gubernat ionem 
Regi Anglia, tam in Domino Rege quam in Conſiliariis & Miniſtris ſuis cu- 
juſcùnque generis; & introduecte tumultum & confuſionem in all eſtates aud 
pirts; Nad intenrionem, That all the Kings Þabjeqs ſhould withdzaw their 
alleutons from the King, The twenty third of Februaty anno quarro Caroli 
in the artiament, and heating of the Commons, falls, malicioſè, & ſeditioſè, 
uled the te wozds, The Kings privie Councel, his Judges, and his Councel learn- 
ec hade couſpired together to trample under their feet he Liberties of the Sub- 
jects of this Realm. and the Liberties of this Houſe. And afterwards, upon 
the teten ot Þ:rch,arins quarto afozeſaid, the King appeinted the Parliament 
10 be avjoarned-untill the tenth of March next following. and ſo ſignified his 
pleaſurttetihe Monte ot Commons: And that the tha Defenvants, the ſaiv 


| h N. Information was exhibited aainft them by the Atto2ny-Geterall.. re⸗ 


feconv daß ot March quxtto Caroli, malicio(e agterd, and amongſt themſelves - 


conſpired to diſturb and dfſfrac the Commons, That they ſhould not avjcarn 
theme lues, act oꝛding to the Kingspleaſare betoze ſignified: And that the ſziv 
Sir John Eliot, acco2vingto the agreement and conſpiracy afc2eſaid, had malt- 
tiouſiy in propoſitum & intent ionem prædict. in the Yonſe of Commons afo2e« 
laid, ſpoken theſe falle, malicious, pernitious, and ſeditious woꝛds pꝛecedent, 
cc. And chat the ſafy Denzell Hollis actegding to the agreement and conſpi⸗ 
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racy afo2cfaiv between him and the other Defendants, then and there falsd, ma- 
liciole & ſeditioſè, uttered hæc falſa, maliciola, & ſcandaloſa verba precedentia, 
c. And thit the laid Depzell Hollis, aud Benjamin Valentine, ſecundum 
Agreamentum & con pirationem pradift. & ad intentionem & propocum pre- 
dict. uttered the ſaid wozds upon thy laid ſer end day ot arch, my the ant 
fying the Kings pleaſuretoayjoury : An (ai F)okp Fyp Open 
ker endeaveurjng to get cut of the Chair accozding to the Kings Command, 
They vi & armis, manu forti & illicito aſſaulted evill intreated, and fozctbly de- 
tatned him in the Chair; and aftir werds, he ihr qu "the Chair, Au al- 
ſaulted him in the Peule, and evil intceated him; Et violemter manu forti & Ali- 
cito dze w him to the Chaixg, and Wasen it; whercupon there was great 
tumult and commotion in the Youſe, to the great kerrour of the Commons 


there aſſembled, againſt their allegiance, in maximum contemptum, and to the 
difheriſon of the King his Crown and dignity ; foz which, c. To this Infoze 
mation, the Defendants appearing} pleaded to the Jariſofafon of the Court, 
That the Court ought not to have conuſance thereof, becanie it is foz offences ' 
done in Parliament, and cught ts bs there cxamined and puniſhed, any not elſe- 
where: It was thereapon demurred, and after argument adjudged, That they 


pounds Fins, and upon bis exiar 

viour: Anvagainf Hollis, What Da 6 
bs immiſaned, and find Dureties, cc. int Valentine, 
pay fi be hummed peund Fins, be imp iſoned, and find Sureties. 
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Thomas Pew's Caſe. 


SHOMAS PEW was arreigned fez the Purdir of one Gardiner; 

and upon evidence it appeared, That the ſatd Gardiner was a Bapliff 

. Twozn and known; and. under Bit to the Dean and Chapter of 

> Weliminfier : And he having the Sheriffs Marrant te arreft the 

ſaid Thomas Pew, 'upon Cæpias out of the Commen⸗Nench, and ſee- 

ing him in Sheerlave within the Liberty of Wefimiviiec, the ſald Pew ſeting 

vim tome towards him, dew his word, and the ſaid Gardiner appꝛoaching to 

99 — upon him (not uſing any wozds of arreſt, as was poben) Thomas Pew 

ſaid (as tt was mobed upon examination ot t wo Witueſſes befeze the Co2oner) 

stand off, Come not near\me,- I know you well criough, Come at your peril; 

and the Bayliff taking hold of him, he thzuſt him with h's Swo2d, that he dyed 

immedtatelp. It was held by all the Court, That it was murder: Foz he 

toming as an Otticer to arreſt and not offering any other violence oꝛ p2ovoca- 

tion, although he uſed not the wozds, I arteſt you, 03 ſhewed him any Warrant, 

becauſe peradventurt he had not time, noz was demanded the cauſe, the Law 

pꝛeſumes it to be malite and murder in him, that ſo kills one being an Officcr, 
and coming to execute Pzoceſs. 
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5 Sit Stephen Bord verſis Cudmore. 


ER xor et a Judgment in Debt in the Common Bench. The Erroꝛ afſigncy 
was, becauſe D br was bꝛought in London by Cudmore as Aſſignee of J. S. 
of a Reverſion of Land, in the County of Somerſet, upon a Leaſe foz years 
made at London of the ſaid Lands, rend2ing the rent cf twenty pounds yearly 
PILE Bo Charch,London, ſappoſing the Leaſe to be mave at the Pariſh of 
t. Mary Bow in Warda de Cheap London, fo2 two pears rent behind after the 
aſſignment of the Reverſion and attoznment thereto; whereas the Action 
ought to have ben b:ought in the Ccuntp cf Somerſer, whcre the Land lies, 
becauſe the pꝛivity of Contrac failing by aſſ ign ment of the Reverſion, he is 
only to maintain the Action upon the pzivity in Law foz the intereſt of the Re- 
verſion ; and that ought to have been bꝛought in the County of Somerler, where 
es was agr. an the other ſive, unleſſe the rent had ben 
reſcrved papable at London; and in that caſe the Action may be laid fu London; 
foz p*pment micht have ben there pleaded, And, upon Nil debet, theſe in 
London might beſt take conuſance of the papment ; andthcrefcze the Judgment 
was well given, and not Erroꝛ. But all the Court conccived, fo2 as much as 
the pivity of the Contra is gone by the alignment of the Reverſion and the 
Attoznment, and the Rent followes the Land, the Plaintiff being onely entf 
ale 


| 
1 
} 
14 
117 
p 
. 
l 
} 
- 
1 
16 
1 
' 
14 
N 
na 
4 
it 
* 
U 
i 
: 
1 
2 
itt 
* 
L 
"A 
12 
5 4 
4 
D : 
f 1 
3 
1 
- 
1 1 
11 
ii 
| 4 209% 
.. 
it 
7 
241.17 
17 
i 
MITE 
14 [1 
4 
} 4 : 
+: 0 y 
4 { 
J 11 
. - 
4 n 
1. 
Lien 
„ 
1141 
1 
+ 
[1 fl 
* 7 
1 
8 
Sf 
. 
U 
14 
{; 
\ * 
1066 
1 { 


10 
1 


— — — 
EDI 
* . Z 
— — — 
— —- 


APD OP 


Carol Regis, in Banco Regis. 133 


—— 66ĩ— —— — 


tuled thereunto by reaſon of his having the Land; therekoze the Aaton ought 
to have ben bꝛeught onc iy n the County where the Lud lies and not cil-- 
wherc : Whereapan the Judgment was reverſed, Vide 16 Hen, 7. 1. Cote 7, 


Rep. fol. 2. 38 Hen. 6. 1 5. 


James verſus Hayward. 


Re'pals foꝛ byraking his Cloſe, and pulling up, and cutting, and cating 

down aGate: The Dekendant juſtifies. becauſe the Gate was placed. 

crofſe the Pich-way and ſo fixed, That the Kings Subjcas could not paſſe 
without interrupt ion. by reaſon cf the ſaid Gate, to the nuſante cf the Umes 
Subjects ; and thcrefc2e he pulled up cut and ca? down the ſeid Gate to ulrthe 
ſaid way, The Plaintiff ſhews thot he ſet up two Poſts of each {de of the wap, 
and hung the Gate upon one of the ſaiv Poſts, to: the pzeſervation of the 
Spꝛings of the Mad there from Cattle, ſo as the Subjecs might paſ the laid 
way without pꝛejudice oꝛ impediment at the ix p calare: And traverſeth Thet 
the Gate was lo fixed and tyed that the Kines Bubjcas could not paſſe without 
interruption by the Gate; and upon that Plea the Defendant demurred, The 
firſt Queſtion was, Whether the erecting of a Gate croſs on Hie h- wp; which 
map be cpened and ſhut at the pleaſure of Paſſengers,be a con mon Nuſance in 
it ſelt, in the Eye of Law, It bring an open Gate fixed upon hinges that Sub⸗ 
jeds may paſs the ſaid way at their pleaſure - And ſecondly, aomittiug it be 4 
Nuſance , Whether evi ty one may pull up and taſt de wn the ſatd Gate at their 
pleaſure e Fc2 the fir, Hide, jones, and Whitlock tontetved, That the creding 
of a Gate (although ft be not lot ked 02 tyed but that every Dubject may open it, 
aud have paſſage at his pleaſure is a Nuſance ; fo2 it is not ſofre and caſie a ꝓ 
lage, as it no ſuch Incloſure had been; kez women #nd old men are meze trou⸗ 
bled with epen ing of Gates, thin they ſhould be if there were none. Bat it ſee⸗ 
med to me That it is not ary Nuſance in it ſelt, being ſo ſmall a trouble, beit 
much foz the vublique god, that there ould be Incleſures fo2 the p2cſervation 
of Co2n and Grafſe,from Cattle trying. And the Law accounts not ſuch petty 
troubles to be Nulances: oz it appears, That there be manp Gates in divers 
Vigh⸗ ways which have ben al ways ale wed: And it it were a Nuſance in ſe, 
there ſhould not be any Gate: foꝛ chere cannot be any Preſcription for a Nu- 
ſance; and the mult tude of Gates in ſeveral woys p2ove, That it never ws 
accounted to be any Nuſance ; and Ed.4.2. the creaing of a Gate upon the wap 
is pleaded, and to be admitted lawful enough. Fez the ſecond, they held That 
admitting it to be a Nuſance aithouch the uſual courſe is to red2efs it by Envtc- 
ment, yet every yer ſon map remove the Nuſance: And Hide, Jones, and Whir- 
lock allowed, That the cutting of the G te was lawfnl ; whereupon Audement 
was koz the Defendant, And Jones ſ id, That fcz ancient Gates upon Vigh: 
wars, it ſhall be intended they were by Licence from the King, and upon Ad 
quod damnum ſued out of Chancery, gt J cojicctved, That cannot be fo2 a 
ſtopping.&:c. „„ Dr ES 
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Spalding verſiu Spalding. 


Rror of a Judgment given in Ely. Upon a ſpecial Uerdic the Caſe was, 
That I ohn Spalding had Jſſne thz& Sonnes, John, Thomas, and William: 
He deviled the Land in queſtion to John his eldeſt Bonne and the Heirs of his 
body in f&, after the death of Alice the Deviſozs Mike; And if John dyed, 
living Ali.e, That William ſhall be his heir. And ye deviſed other Lands to 
Thomas and the Heirs of his body; and if he dyed without Aſue, That then 
Per (ould be his Heir. And he deviſed other Lands to William and the 
eirs of his body, And if all his Dons ſhould dis without Peirs of their bo⸗ 
dies, That then his Lands ſhould be to the Childzen of his Bzother, John 
dies, having a Sonne, in the life of Alice, and Alice dies, and William enters 
upon the Sonne of John; And whether his Entry were Congeable, was the 
queſtion » And it was adjudged in the Court at Ely, That the Entry of Wil- 
iam the Donne of John, in the life of his Bzothcr John's Don, was lawfall ; 
And this point was aſſigned foz Erroz, And now Hedley Serjeant moved, 
That the Judgement was well given; Foꝛ he pꝛetended, this deviſe being to 
the Heirs of his body in Fer⸗ſimple, and if he dyed, living the ſaid Alice, That 
William would be his Heir, That it is a limitation to the Eſtate of John, if he 
dies in the life of Alice, That then William Mould be his Peir: foz that t 
amounts, That the Land ſhould remain te William pzeſently: And it is not 
mentioned, That if he die, living Alice, without Meir of his body; ſo it is a 
contingent Cate to William, and determines if he dies, living Alice, and re⸗ 
lved upon ſeptimo Edvardi ſexto, title Done, and the Cafe of Pell and Brown 
in th's Court, Hill. decimo ſeptimo Jacobi, ror, 44, But all the Court con- 
ceived upon the whole Context of the Mill, Thit it is to be conſtrued accozy- 
ing to the intent of the party, And that the conſtruction ſhall be, That it John 
Ned without Jae, living Alice, That then William his youngeft Son Meuld 
have it; and it hall not be conſtrued (where he limits it firft to J ohn and the 
Peirs of his body, that by this limitation he intended, if he dyed; living Alice, 
That William ſhould be his Heir) John having Aſue, and thereby to diſ-inhe- 
tit the Peirs of John's body: and what was his intent, appears by ihe other 
parts of the Mill, That the other Sons ſhall have other Lands to them 


and the Peirs of their body; and if they all die without Aue, That it an 


be to his 1B3others Childzen, not meaning to diſ⸗ inherit any of his Childzen : 
And it ſhall not be ſuch a contingent remainder oꝛ limitation to abzivge the fo2- 
mer exy2eſſe limitation; Wherefoze they all conceived, That during the time 
John Gould have Heirs gf his body, William Would net have the Land: Where- 
upon the Judgment was reverſed, | 


Cule ver ſas Executors of Thorn, 


\ Sſumpſir. Whereas Thorn the Teſfatoz,in conſideration that he would 
marry his Daughter Sarah» pꝛomiled to give him in marriage with her ag 
much as he gave in marriage with any other of his Daughters, and al- 

ledges in facto, That he married the ſaid Sarah, And that the Teſtatoz had 
there Daughters, Alice married to Elkin, and Anne, Md the ſaid Sarah; And 
that he gave in marriage to the ſaid Elkin, with the ſaid Alice, an hundzed 
pounds, and gave to him a bond of one hundzed pounds, to pay to the ſaid Elkin 
\ftppgunds moze at tha moneths end, after his deceaſe,ff the ſaid Alice, oꝛ any 
Jrue of her body, were then living; and aſſigns fcz bzeach of the pzomiſe, That 
be had paid unto him only fourty pounds in his life, And that he had required of 
the Defendant his Erecutoz, to whom Aſſets was left, the ſaid ſixty pounds re⸗ 
fidue, anda Bond foz the payment of fifty pounds moze, and averred, That 
the ſald Alice had ſuch Jſue alive; And fo2 not paying of the ſixty pounds re- 
fidue, and not delivering the Bond, he b2ings this Auion. The 1 — 

plcaded 
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pleaded Non Aſſumplic,and found fc2 the Platntick and dame ges agcſſed to le- 
venty pounds; And nov2d tn arreſt ol Judgment, That th s bꝛeach is not wen 
aſſigned: Firlt, Becaaſe he pzomiled to give as mucy as he gave with any c⸗ 
ther Daughter; and th it extends to as mich as h2 gabe iæ money , and noc to 
the Bond. Setondlp, it it extend to th Bond, pet it 01gy; to h1ve ben aver- 
red, That Satah, oz ſome of the Alus of her body was alive, end not thit Alice 
and the A Tue of her body w is altv:; And ſo the bzeach was ill aſſigned ; At1d 
the damages being intire, Judgment ought to be fo2 the Dꝛtend ant. And of this 
opinion was all the Court, but chiefly foz the ſecond point Bat as to the firſt 
ſom: of them conceived That it extends one!p to mane pzcſentiy given; but 
they agred not therein: Eut in the laſt they all agtæd: whercuzon it was ad- 
judged lo the Defendant. 


Morgan verſus Green; Admin ĩſtrator of John Green, 


bt. And demands one hundzed and twenty pounds, and declares that 
where the Inteſt ite was indebted to J. S. in divers ſum mes of money, ke 
ares ſold, and that J. S. became à Bankrupt, and by the Commiſſioners of 

mkrapts,was ſo adjudged: And this Debt, amongſt others. aſſigned to 
tye Plaintiff, being a Creaitoz, And that the Anteſtate died: Mhercupon he 
bzought this Action againſt the Aaminiſtratoꝛ &c. Upon demurtet it was ar- 
gued by Germin foz the Plaintiff, and by Scone fo the Detendant, ans aſter 
Argument adjudoed, That this Acton lies net: Foz Debt upon a imple Con- 
tract lies not againſt an Executor or Adminiſtrator; And although it was al⸗ 
ledged, it being aſiencd by the Commiſſioners, is quai a Debt uon Recoz3, 
and the Plaintiff inabled to this Suit by Ad of Parliament; and tycretoze 
Gager of Law lies not; And that foz Debt fozfetted to the King by the Com⸗ 
mon- Law, no Law-gaget lies, as is the common erpertence in the Ecchequer, 
where ſuch Debts are fo2feited-and ſued: Pet the Court held clearip, That 
the Alignment by the Commiſionersdothnot alter the Law, but th t 1gainls 
an Aſſignee ley gager lies: Do againſt ſuch an Ayminiftratoz, this Aion lies 
not; Wherefoze it was adjudged foz the Defendant, 


Weſt verſus Treude, Hill,5. Car.Ror,318; 


„ Ct ĩon ſur le Cale: Mhercas he was, and pet is poſſeſſed of a Leaſe foz 
di vers pears ad tunc & ad huc vencor.of an houſe, and ſo poſleſled, demi⸗ 
ſed it to the Delendant fo ſix monethz; and atter the ſix monet ys expi⸗ 

red, the Defendant being permitted by the Plaintiff to occupy the lad Y-uſe 

foz two moneths longer, That the Defendant during the ſaid time, pulled down 
the UWindows,and divers other parcels of the houſe, and made great waſt thcre- 
in ts the pꝛejudite of the Plaintiff ; whercupon he brought this Ation, The 

Defendant pleaded Not Guilry and found againſf him, and moved by Stone in 

arreſt ot Judgment, That this Acton ies not; Foz it wos the Plaintit's foly, 

to permit the Delendant to continue in poſſeCion. and to be Tegant at ſuffe- 
rance, and not to take tourſe tos bis ſecurity : And if he ſhoald ha ve an Acton, 
it chould be an Aaion of Treſpaſſe, as Lictieton. It Tenant at will hith ve- 
ſtroyed the Youſe demiſed oꝛ Shep demiſed an Action of Treſp i lies, end not 
an Acton upon the Caſe, Bat all the Court conceived, That an Action of Tr:f- 
paſs, oʒ an Jton upon the Cale, may be well bꝛo aht at the. Plaintiff; clecion; 
and p1operly in this Caſe it oucht-to be an Agion-upon the Caſe, to recover ag 
mach as he map be danmified, Becauſe he is ſubject to an Aaion of Waſte; and 
therefoze.tt is xeaſon that he ſhould haue his remedy by en A ton upon the ©1ſe; 
ten ule was given, That Ausgment choulo be entred oz the Plata⸗ 
« | 2227 731 
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Batchelour ver ſus Gage, Executor of Gage. 


Ovenanr. Whcreas by Indenture bearing date &c, bet wirt the Executoz 

and the Teftatoz of the Defenvdant,Tettarum exiſlit, A hat the Exet ute de⸗ 
miſled luch a Pefluage oz Tencment with a Garden in the Pariſh ol Saint Mar- 
tins in the Fieids,adjopning to the Plaintiffs houſe, to the Ti ſtatoꝛ, fey term of 
21. ycars. And the Teſtatoꝛ, by the ſame Indenture, tovenanted foz himſelf, 
his Exec utoꝛs aud Aſians, That he would net erec any tuilving in the ſaid Gar⸗ 
den to the pzejudice of the Plaintiffs light. The Plaintiff alledges in facto. 
That ſuch an Aſſtenee of the Teſtateʒs, acainft that Covenant, had ereded an 
houſe in the ſatd Garden, to the p2ejudice of the Plaintiffs liehts in his houſe zd- 
joyning koꝛ which c. The Defenvant pieads. That the ſaid Lefſ& aſſicned over 
bis term to one J. S. who entred and paid his Rent to the Plaintiff, and the 
Plaintiff accepted him fc2 his Tenent; And thcrefoze demanded Judgment 
11 actio, wherenpon it wes de murred. And now this Term 'twas arcued by Wild 
foz the Defendant,and by Crawley Herjeant, fc2 the Plafntiff. And fo2 the De- 
fendant, Firft, That this Covenant lies not againft the Cxecutc2 sf the Lef- 
ſe. Foz he having aſſigned over his Term, and the LiNcz having accepted the 
Rent of the Aigner, The ptivity of Contract is determined, eſpecially it being a 
Contract which ccncerns an Act to be-excented upon the Land, and therefcze 
runs with p Land, And he cannot have an Acien againſt thc Lefſe himſelf cz his 
Executozs, And as an Adfon of Debt lies not ac ainſt the firſt Au tente, ſo Co: 
venant lies not: Bat all the Court conceived, That inſeſmuc h as it is an ex⸗ 
meſſe Covenant, That he ſhall not build, it al bind him and his Executoꝛs, and 
no alignment noz acceptance of the Ront by the hands of the Allien, hal take 
from him the advantage of ſuing him 63 his Executoꝛs upon an expꝛeſs Cove- 
nent, No moze then if a Ai ſſ had obliged himſeif in an Obligatton to pay his 
Rent, his aſſignment over cf his Term, and the acceptance of the Rent by the 
Ae ſſoꝛ of the Aſſigne.thall not take from him the advantage of the Obligation. 
Se fc2 this, the Caſe cf Brett againft Cumberland; @rcondly, It was moved, 
That this Declaration was not cod. Becanſe it is by ſuch an Indenture, Teſta- 
tum exiflit; and he doth not ſap exp2eſly,Thc.t dimiſit & convenir, And compa- 
red it to the Caſe of Browning and Befion,Plowd. 141. Where it is Continetur 
in tali Indentura, &c. Et 2 Ed. 4. 2 1. Eut all the Court centeited, It is cod 
enough; and the uſual courſe in this Ccurt is to declare in this manner, That 
by ſuch an Indenture Ieſſatum exiſtit &c. Thiroly, Beceuſe it is det lared, 
that he demiſed mefluagium ſive tenementum, which is unttrtain, ſed non allo- 
catur : Foz true it is, that ſo it cught not to be in an Ejectione firmæ, oʒ an Cn: 
dictment upon the Statute ef 8 H. 6. whert in he is to have pefſeſion 2 E ut here 
it is onelp a recital cf the woꝛds of the Leaſe, and to have damages onelp ; 
Wahereapon it was adjudgcd foz the Plaintiff, | 


Bethyl verſur Party. 


RROR ofa Judgmunt in Carnarvan. The Errcz aſſigned was , betauſt 
that in 12 Jac, a Venice facias was returned in this manner, Per Thomam 
Kavenſcroft Vicecomitem. Iſtud Breve cum panello annexo mihi detiberar, fuit, 
r 7 howam Harmer Militem, nupet Vicecomit. in exitu ab officio ſuo. Et fic 
indorſatur,7 howas Hanmer Miles, nuper Vicecomes, Which is not gad ; Foz it 
appears that it was returned by one who had no anthovfty, fo; in ſaping ouper 
Vicecomes ext ludes him. That he was not Sheri when he made the return: 
And then it is withent Authozity,anv as no return, 02 as if it had been returnes 
with a blank; foz then it ould be ill by the tatute of York 12 Ed. 2. cap. 5. 
Wetoze the Statute of 21 Jac. which aids ſachretgens after Uerdic, Vide.Coke 
lib. 5. fol.4 7, The Caſe bet wixt Rowland and James, where, by reaſon of a 
blank returned, The Tryal was held ill; but Hide, ] ones, and my ſelf held that 
it was god enough; Foz it appears by the Recoꝛd, That he was mon my 
eto? 
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befoze Thomas Ravenſcroſt; Foz the Plaintiff, at the Allizes in J uly befoze, 
pat tn his chauenge Th it Thomas Hanmer, then Sjeriff,was Couſin to him, and 
we wed how; and therefoze pzayed a Venice facias to the Cozoners, and the De- 
fenvant denped the Coulinage : wherefoze the Venice tacias ws awarded to the 
Sheriff, And then when, in exicu officii ſui. he delivered that Wait, returned 
Taomas Hinmer Miles, It is ſufficient to ſatisfis the @tatute ; Foz he needed 
not alledge his name of Office ; Foz at the Common-Law, it was god without 
returning his name thereto, Now the Dtatute appoints, That he who returns, 
ſhall add his name to the return, which is ſufficient , if it be his CiziKian and 
Sirname > And his name of Dfice is not requiſite, as Plow. fol. 63, Dive and 
Manningham's Caſe, Then being returned by him, and his name to it, The 
addition of nuper Vicecomes ( foz it ſhall not be intended, That hs returned it 
when he was not Sjeriff. , but that be teturned it when he was Sheriff, 
and made that addition when he delivered it to the new Dhcriff ) 
ſhall not make thereturn void: And divers Pzeſivents were ſhewn , 
where thep were returned in the ſame manner. All which would be 
teverſed.if there ſhould be a reverſal hereof, And when by any wap o confiruci- 
on the Court may intend it to be god, They ſe ſhall intend it. And, as it was 
acred, Chat this wozd nuper Vicecomes doth nccefarily imply that he was not 
then Sycriff at the time of the delivery of the Wzit to the new @h:riff: Bo it 
is to beconſtracv , That by the wozd nuper Vicecomes he was ber it᷑ at the 
time of the Panel made. And it he has returned it without thoſe wozds, nuper 
Vicecomes,tt hid been cicaxly god, Then the advition thereof Wall not make it 
ill, But Juſtice Whiclock ſganed to doubt thereof, whirefoze $28 Court wiuld 
further ad vile. 


Shepheards Cafe, 


H Reſpaſs of his Cloſs breaking, The Defeunaut juſlibcs, becauſe it | 
the Frerhold ol J. S. and heentred bp his company, The Plaintiff intitle 
himle!f, becauſ- the place whetglscuſtamary Land, papcel of ſach a Þ# 

no2,wherecf J. S. is ſeiſed in Fee, &c. and demiſable by Copy at Will in F; 

And that J. N. wes thereof ſ:tzed in Fee by Copp.at the Mill of the Lo2d of the 

MPanoꝛ actoꝛding to the cuſtome, cc. and dyed ſeized; ſo as it deſcended to two 

Daughters, as P:irs of the ſaid j. N. And that at ſucha Court, Dominus con- 

ceſſit eis, extra manus ſuas, &c. Habendum & tenendum tenementa prædicta, to 

the ſaid Daughters and their Heirs, whereby they were ſeized in Fe, and demi⸗ 
fed to the Plaintiff foʒ pears, And Jſſne being joyned upon a collatetal matter, 
and the verdia given fc3 the Plaintiff, it was moved in arceſt of Judgment, 

That the Plaiatiff had not made a god Title; fog none may intitle himſel to 

any Copy-hold,bur he ought ro ſhew a grant thereof : -- 4 foe he how: 

ing ſuch a one was ſeized in Fe, without ſhewing the Gant thereof, 'twas not 
cod. And of that opinion was all the Court, That it was no god manner of 
pleading: But Hide. Jones, and Whit lock conceived, Jt was but a defanlt in 
the ez n; and the Jſſne being taken upon a collateral matter, and found foz the 

Plair tiff it is he ped by the Natute of Jeofayls; whereupon it was adindged foz 

the Plaintiff,..... 

OLIVE 4 
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Naſh verſus Preſton, 


f Bill in Chancery was teferred to Juſtice Jene nand my ſelf, tꝭ confider,whed 
As one ſhould be rel ie ced sgainit Dower, demanded, &c. where the Cate 
appeared to be, That J. S. ſeiſed in Fee by Indenture ibrolled, bargains and ſells 
to the husband for one hundred and twenty pounds, in conſiceration, That he 
ſhallre-dewile ic to him and his Wite for their lives, rendring a Pepper Corn; 
And with a condition, Ihat if he paid the hundred and twenty pounds at the end 
ot twenty years, the bargain and {ale ſhall be void; He te · demiſeth it according. 
ly, and dyes : His Wife brings Dower. Whether the Plaintiff ſhall be relieved 
againſt this Title of Dewer, was the queſtion? And, although we conceived it 
to be againſt equity, and the agreement ot the Husband, at the time of the pur - 
chaſe, Thar ſhe ſhould have ir againſt the Leſſees : For it was intended, they 
ſhould have it re-demiſed immediatly unto them, as ſoon as they parted with it; 
and ir is but in nature of a Mortgage. And upon a Mortgage, i Land be redeemed, 
The Wite of the Moręagee ſhall not have Dower. And it a Husband takes a Fine 
ſur cogniſance de droit come ceo, and renders arrear; Although it was once the Huſ- 
bands, yet his Wife ſhall not have Dower : For it is in him, and out of him qu 
uno ſiatu, and by one and che ſame Act. Let in this cauſe we conceived, That b 
the Law the is to have Dower : For, by the bargain and ſale, the Land is veſted il 
the Husband, and thereby his Wife intitled to have Dower. And when he rede- 
miſes ir upon the former agreement, yet the Leſſees are to receive it ſubjeR to 
this Title of Dower; And it was his folly, that he did not eonjoyn another with 
the Bargainee, as it is the ancient cour ſe in Mortgages. And when ſhe is Dowa- 
ble by Act or Rule in Law. a Court of Equity ſhall not bar ber to claim her Do- 
wer; For ĩt is againſt the Rule of Law, Where no Fraud or Covyn is, a Court of E- 
quity will not relieve,” And upon conference with other the Juſtices at Serjeants 
One this queſtion, who were of the ſame judgment, we certified our opi- 
ion to the Coutt of Chancery, That the Wife of the Bargainee was to have Do- 
wer, And that a Court of Equity ought yer to preclude her thereof. 
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Taylor verſ#s Starkey, Hill. 5 Car. rot. 385. 


2 Rror of a Judgment in the Common Bench, in an Action upon the 
Caſe foz wozvs. Whereas the Plaintiff was, and is an Attozny of 
? the Commen-Bench ; That the Defendant the firſt of June quarco 
Caroli, ſpake of the fozeſaid Plaintiff theſe words, He is a common 
Barreror, a Judas, a Promoter: And, primo julii quarto Caroli, ſpake theſe 
wo2ds of the Platntiff, He is a common Barretor, a Cheater, and 1 will make 
him to be barred of his Practiie. The Defcnvant pleaded Non culp, and found 
againft him fo2 the firſt woꝛds, and damages to fifty pounds: And Non culp 
foz the wog vs ſuppoſed to be ſpoken primo J ulii quarto Caroli : And Judgment 
being given foz the Plaintiff, as to the firſt wozds, and the fifty pounds dama⸗ 
ges; and teꝛ the Defenvant, te the ſecond wozds, it was aCigned foz Etroꝛ by 
Taylor of Lincolns- Inne, That an Adion lies not, Fo2 if it were ſpoken of a 
common perſon who was not an Dfficer, That he is a common Barretor, an 
Acton lies not, and ſo adjudged in this Court decimo nono Jacobi. And here, 
although he be an Attozny who bꝛings this Acton, pet not appearing there was 
any ſuch ſpech of him as Attozny, oz to ſcandalize him in hts place, the wo2v## 
are ſpoken of him as of a common perſon ; Foz the laſt wezds which concern 
his P2aciſe, the Defendant is found Non culp. But all the Ccurt contet ved 
the Action well lies; fo2 it is a great lanver to an Attozny to be called and ac- 
counted a common Barretoz, who is a maintainer of Bꝛabbles and Nuarrells, 
and x Nauarreller and Fighter; And wozds are fo be eenſiraep ſecundum con- 
ditionem perſonarum of whom thep arc ſpoken; Whereapon the Judgment 
was affirmed, f 


Johns and Robinſon verſus Dodſworth. 


E of a Judgment in an Appeal of Mbem in Durham : The Erroz al- 
gned, Becauſe tbe Plaintiff declaring there, in an Appeal againf them, 
That they, with a third, made the Maihem: They pleaded ſe vera Pleas, 
whereupon ſeveral Adues were joynsd, and Uerdic fo2 the Plaintiff, an» 
againſt Johns upon the Triall fifty pounds damages were found, and againſt 
Robinſon one hundzed pounds damages: And the Plaintiff pzayed Judgment 
againſt both, fe the one hundzed pounds damagee and coſts, and had it; And 
now Erro? is bzought and aſſigned, Becauſe the Plaintiff hath Judgment foz 
the oue hundzed pounds damages, and dothnot releaſe the damages foz the fifty 
pounds. But the Court conceived it to be no Erroz ; Foz the Judgment being 
foz the one hundzed pounds by the election of the Plaintiff, it is a Wayver of the 
other damages, and he cannot havs both: therefoze he needs not ro leale the da- 
mages of fifty pounds: Whereapon the Judgment was affirmed, 


Simonds verſus Mewdeſworth, Hill. 3 Car. rot. 378. 


Debt. Upon an Obligation quinto Od obtis decimo ſeptimo Jacobi, of thz& 
bundzed pounds conditioned, fo2 the payment of two hundzed and ninety 
pounds in April folowing: The Defendant pleaded, That in a__— 

ecimo 
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decimo ſeptimo Jacobi, by Indenture, it was agreed bet wint the Plainttck, and 
divers other Creditoꝛs of the Defendants (to whom the Detendent was indeb⸗ 
ted in divers and ſeveral ſummes ol money particularip mentioned) That the 
Wefendant by Indenturt of bargain and ſale, chould aſſure divers L nds in the 
County of Lincoln, to nine of the Creditoꝛs, to be ſold by them, and the monty 
to be paid amongſt the Credit oꝛs, and aigned to them a Leaſe foz y:irs of the 
cuſtoms of Wines, and certain other ſums of money which the ſaid Creditoꝛzs 
by the ſaid Indenture accepted, and allsdges in facto, That he by Indenture, 
bargained and ſold the ſaid Land to the ſatd nine perſons, and made a Letter of 
Atto:ny to receive the ſums of monep ; And thereupon the Pizt:tiff demurs, 
Becauſe that the Indenture ſcunds in nature of a Covenant; and if ſo, it ſhall 
not be in ſatisfaction, being in it ſelf no ſatisfaaion, no2 pleadable fn ſatisfaction 
of that Debt: Alſo admitting it had been a god ſatisfaction, if perfc2med, pet 
part thereof not being perfozmed, it is clearly no barre to this Anton; Where: 
upon it was adjudged oz the Plaintiff ; Foz agreement wichour ſatisfaction is 
to no purpole, | | " 
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* 
Sands verſus Trevilian, Mich. 4 Car. rot, 196. 


*Rror of a Judgment in C. B. where, Trevilian being Attoꝛny bought an 
Attachment of prĩiviledge againtt Sands, and dt manded agatiift him debt cf 
ten pounds, and declares, That he being an Attozny there, the Lato Sands re- 
tained him to pꝛoletute a u t in the Common Bench bet wirt one Symms and 
Worlich, and defired the Plaintiff to be Attezuy fe Worlich, and pꝛomiſed to 
pp him all his fees, and all that he ſhould lay out to Toanſet and Dfficers of 
the Court in that uit, and ſhows, That he ſaid oat ſuch ſlams, which amount 
to the money demanded ;, whereupon he bycught this Actton, The Detondant 
there pleaded Nil debet, and tound acainft him, and Judgment fc2 the Plaintiff; 
*And now Erroz aſſigned, That in this Caſe debt lies net ag inſt him who ſo 
intreated him to be Attozny ; fo thcre is no contract between them, riez h*thhe 
any quid pro quo; But he ought to have an Aſſumpſit (becauſe he did it at his 
requeſt) ifhe, fo2 whom he is retafned. dothnot day him his fes: And thetc⸗ 
to aared all the Court, but tf he ſhould have debt they doubten: Bat Rolls 
fo2 the Defemdant, in the W2ifof.Grro:, che wed, Thet he well micht have 
bzought Action of Debt; becauſe heretained him, which is a conſideratten in it 
felf ; And he relyed upon 37 Hen. 6. 10. It one intreat a Carpenter to make 
ſuch a thing koꝛ another, oꝛ to ſerve another fey ſuch a time, and pꝛomiſeth him 
ten pꝛunds, debt lies: 0 17 Ed. 4. 5. It one pꝛomile one a hundzed peunds 
if he will marry his Daughter, he me rries at his req acſt, c. And he ſhewed a 
pꝛeſident, 16 Jac, rot. 416. bet wixt Bradford and Woodhouſe, her in tt was 
adfudeed and affirmed in a Mit of Erroz, That Debt lies, and he \:id there 
was a differente where he retained generalſy foʒ anc ther to pay his tes, and as 
much as he ſheuld expend in the ut, there Debt lies: But it hs tetain him to 
be Atte2ny fo2 another, and pꝛomiſts it the other doth not py, Chat he will pay; 
there if the partyfo2 whom the Retainer is, voth not pap, an Aaton of the Caſe 
tes upon the pꝛomile, Enot an Aaton of Debt; but here an Action ef Debt lies. 
But all the Court conceived, That no Acton of Debt lies here but an Action up⸗ 
on the Caſe onelp: Foz the Retainer being fo2 another man, and he being At- 
to2my foꝛ another man who agrees to that Retainer;there is no tauſe ot Debt ke⸗ 
twirt him who retained and the Attoznp, and no contrad no conſiderat ion to 
ground this Action ; and he who is ſo retatned may well ha ve Debt feꝛ his fes 
agg inſt him koꝛ whom he was retained, he having agred thereto wherein there 
cannct be any Mager of Law, but againſt the Defendant who isn Stranger to 
the Suit, and at whoſe requeſt he tok upon him to be Atte2ny, Debt lies not, as 
27 Hen. 8. 24. and in the Cafe Hill, 38 Eliz. Rolls verſus Germyn t was reſol ved; 
Whcreupon it was adjudged, That the firſt Judgment chould be reverſed. 
And Richardſon, Ch st Juſtice of the Common-Bench, and Hutton and Harvie 
Jaftices of the Common⸗Bench. being moved herein, lc id, That this point 
| was 
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wis never moved befoze them ; And they wert of ths ſameopinion, Thet Debt 
ies not, bat onely an Action upon the Cale, 1 


Poynter verſus Poynter, 
A Sſumpſit. Whereas the Plaintiff and Defendant having communication, 
That the Plainti enld eſponſe the Daughter of the Defendant; The 
Defendant pꝛomiſe d, if the Plaintiff ad inſtantiam Deſendentis would marry 
the Defendants Daughter, he would pay unto him twenty pounds, and give un-- 
to him twenty French pieces towarvs their Mending Dinner; And alledges in 
tacto, That he marricd the Defendants Daughter, and had rcquired him to pap 
the ſaid t wenty pounds, and that he had not paid it, And that the twenty French 
pietes amounted to fix pounds Engliſh monep, and the Defendant had not paid 
them. Upon Non Aflumptir pleaden, and taurm foz the Plaintiff, it was mo- 
ved by Berkley @erjeant in arreft of Juvgment, That the Declaration is not 
god ; fo2 the pzomtle is kut conditional, if he ad inftantiam of the Defenvant, 
marricd his Daughter, ec. and he alleges, That he married the Defgndaiits 
Douchter, but he voth not ſay, ad ,inttantiam Defendentis : De it being a 
Condition p28cedent, if he hath not averred perfozmance therect, there is no 
cauſe of Action, But all the Court conceived, upon this agrement to marrp 
the Daughter ad inſtantiam Detendentis, and he marrping her, it wall be in- 
tended to be ad inſtantiam Defendentis, without averring, That he after, at the 
inftance of the Detendant marrievhcr, A ſecond Exception was, Becauſs 
the pzomilſe is, To give unto him twenty French Pieces, that is not twenty 
French Crowns; foz there may be other pieces, {cd non allocatur; foy-French 
Crowns are the common Coyn of France, and hers known, And it ſhall be in- 
—_ gran nſuatl ſpech: Whereupon it was avjudged foz the 
Pla . ; I "0; 8 


| . 
Harlow verſus Wright. 


Ebr, Upon an Obligation convitioned, That if the Obligi his Execy- 
toꝛs and Aﬀigns, from the time of the Dbiſg:+tton, may enjoy ſueh Land 
by virtue of ſuch a Leaſc made unto him by the Obiigo2, That then, 6c, The 
Defeavant pieavs, That pon Ob'iigationem, untill the dap of the Bill, the 
laintiff had enjoyed that Land. Upon this Plea the Plaintiff demurs. The 
iſt Exception was, Xecauſe the doth not ſay, à die conſoctionis 
ſcripti obligarorii, & ſemper polt conte nem ſcripti obligatorii ; Foz ft map 
be the Plaintiff enjoped it polt conſectionem ſcripti obligatorii, but non ſemper 
polt ; led non allocatur : Foz a Barre is good:toa common intent, and it Mal 
be taken, That h2 al wapes enjoyed it, anteile the contrary be ſhe mn, Which muſt 
come on the Pl1intiffs part, A ſecond Exception was, Becauſe the Defendant 
did not plead, That the Plaintiff and his Aſigns enjoyed it atco ding to the 
wozds of the Condition ; and it was ſaid, That the Plaintiff dad in truth made 
an Aſſignment, ſed non allocatur; to it all not be intended the Plafntif had 
made an Alignment, unleſſe he himſelf ſhews it, And it ought to be-fhewn on 
his part; Wherenpon Nule was given, That Judgment mould de-entrev- fox 
the Defendant, Bat it was moves to have the Þlatatiff.viſcontiner his Batt, 
fo2 ether wiſe he ſhonld be barre of his vebt,whercas he hav god canſe at Actions 
— — adjourned it untill the next Term, that in the interim de might 
ontinue. | — 


Salmon verſus Percivall. 


Reſpaſſe of Battery, wounding, and Impriſonment. The Detendant quoad 
wounding pleads Non culp: Quoad the battery and ĩmpriſonment, juftf- 
hes, Wecanſs, being a @erjeant of the Pace in London, by cuſtom there upon a 
Plaint of Debt entred in any of ths Counters againſt any, he may. arreſt bim 
agalnſt whom fuch Piaint is entred, = carry him toppiſon, until — 
1 
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Wapl - And juſtiſtes by reaſon of a Plaint entred, c. The Piatatiff repipes» 
That after the arreft, he tend2ed unto him ſaffictent Bay!, viz. J. S. and J. D. 
and nat withſtanding he det ned him in P2iſon, cc. Et hoc, &c. The Deken⸗ 
dant takes iCue, Chat he did not tender him Bapl, And it was found againſt 
him fo2 both Jae, and intire damages given, And moved in arreſt of Judg. 
ment, That ha ving juſtiſien the Arreſt and Jmpziſornent, the tender of Wapl 
is not material; foz he is not the party who ought to accept Bal, but the Judge 
in Court: therefo:e the ue as to this point is frivolous, And although Ger- 
min, to the Plaintiff, objeced, that becauſe he retuſed to take B. yl, he was a 
Treſpaſlor ab inicio, As he who enters ino a Tavern and takes a Cup away ; 
Oz where Lenant at will pulls down the houſe ; yet all the Court conceived, 
That when he juſliſles the Arreſt and Impziſonment, although he might have 
acceptey Bal (which they all agreed, he could not) and refuſed, that doth not 
make the Arreft and Amyꝛziſonment toztious,to have Treſpaſſe ; But he might 
upon the matter have had an Action upon the Caſe fox ditaining him in P2tſon, 
after Bapitcud2ev, Then when damages are given as well fo2 the Battery 
and Amp iſonment, as te the Mounding, the Plaintiff cught not to recover , 
Whereupon ft was adjudged foz the Defendant, 


Do and others verſus Golding, Hill. 5 Car. rot. 125, 


1 — ſor Demurrer. - The queſtion was, Whether the Loꝛd of a San. 
nos may aſſeſſe two prars and half valueof Land accozving. to rackegrent 
tos a fine, upon Gzant of a Copyhold, and foz non payment enter foz fo2feithre : 
And al ths Court conceived, That one year and a halt of rent impꝛoved, is high 
envugh ; (md the Defendant afſeſing two years and a half. it is anreaſonable , 
am therefoze the Plaintiff might well refuſe the payment thcreof, and conſe. 
qucntly the entry of the Defenvant foz a fozfciture not juſtifiable; Whereapon 
il, was adjudged foz the Plaintiff, 


Hughs Caſe, 


H hes being taken upon an Excommunicato Capiendo, Becauſs he wes 
condemned in the Court of the Wice-Chancellor of Oxford in. coſts, and 
bay net mia them; the Mlzit of Excommunicato Capiendo being awarded upon 
a Sianiſicaxi, Feturaed into — — ann deli hered hert into Court,acco2ving 
to the Statute of quint o Eli xabetchæ, cap. 23. he being arrcfted thcrenpon; ex- 
ception was taken becaaſe it is not expeſſed to be fo2 ſome et the cauſes men; 
tioned iu the Statute of quinto Elizabeth, and ſo void. And it was demurred 
thereupan; + Aun Littleton moved, That although the Significavic voth not men 
tion any ofthe cauſes in the @tatute; but is toꝛ other canſcs (viz. foz Colts) yet 
the Excprmumtication is gov, and ought to be deli vered to the Uice-Chancetioz 


in open Caurt. But it any Capias with Þ;zoclamationsand penalties therein 


be awarded, theſe es and fozfcitures be voto, unlcfls the Significavir ex- 
Meile it ta ky te ons. of the canſes mentioned in the ſaid Statute. But the 
@xcoumanication tt ſelf ts nd enough, And ſo, tertio Caroli, ft was reſols 
bed in this Court upon long veliberation and debate, in the Caſe of ene Brown, 
Aha lame while befoze, upon ſodain metion, and not well obſerving the 
womadlcheStatute, ſome had been diſcharged of ſach Excommunicaro Ca- 
piendo Aud Jones mm Hide ſatd, they well remembzed Browns Caſe to be ſo 
reſolved, But none being there of the part of Hugh, they gave further day ts 
be adviſed thereof, 


Lord Brook verſus Lord Gorins, 


— Lotd Keepers requeſt, All the Juſtices and Barons were aſſembſed 
lar their refoluciog in the Caſe berwixt the Lord Breoks and the Lord Goring, 
wineh was thats: Queen Ilia abeth, anno det imo none Regni, granted to Fall Gre- 
vell Zlquire, the Qfhee of the Clerk of the Councel of che Marches of #ales tor 
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his lite ; and by another Patent, anne vice/imo qu.nto Elizabethe , granted unto 
him the Office of Secretary there, ſor his life: And in primo Jacobs Rege without 
recital of theſe Patent:, the ſaid King grants the ſaid Offices to Sit Faulk, Grevii 
then Knie ht or his lite: And after, in vn Jacobi, the King, reciting the ſaid 
Patent ol primo Jacobs. grants thoſe Offices to Adam Newton tor his life, when, 
aſter the death, ſurtender, or forfeirure of the {aid Sir Fl Grevil, they ſhould be- 
come void. And after, in decimo quarts Jacobi,by another Patent, reciting the Pa- 
tents of prime & nono Jacobi, and omitting the Grants is decimo none & viseſims 
qu no Elizabeths, the ſaid King granted the ſaid Offices to John Yenor, and John 
Mallet, Habendum for their lives,cum poſt mortem of the ſaid Fall Grevil, or Adam 
Newton ſutrender, ſorſeiture, ot other determination, vel alis quacunque modo, t he 
ſaid Offices ſhould be void, or ſhould come to the Kings hand to diipole, with a 
Non ob ſtame à male nominando or à male rec itando prædicta officia ; Et non obſtante 
ale recitando, malt uoin i nando, vel non recitando, aliqusd donum vel conci ſſionem 
preantea factum de officiis prediftis, And whether the Patent of decima quarto 
—_ be good;or not, was the queliion ? And it was argued at feveral days,v:;z. 
y Hedley — againft the Patent decimo quarte Jacobi, and by Ney for the 
Patent. And at another day by Berks againſt rhe Patent, and by Finch der jeant 
for the Patent. And it was agreed by all th ¶uſtices and Barons, That the Patent 
of primo Jacobi was meerly void 5 For firſt it was agreed by the Counſel of each 
fide, Fhat the Patents of dec imo none & victfomo quinto Elizabethe were good and 
nothing objected againſt them. Then Sir Fa/k.Grewil, being the Patentee, and 
alive,and he accepting a new Patent i» primo Jacobi, withour reciting the former 
Patents, and not any Non obſtantes therein, It is clearly void; as it was agreed in 
Harris and Wings Caſe, That it Leſſee for years of the Queen take a new Leaſe 
for years of the lame thing, without recital of the former Leaſe, it is meerly 
1 void Leaſe, and no ſurrender of the former Leaſe: And it is ſtronger 
in this Caſe ; For the grant of an Office cannot be ſurtendred by the raking 
of a ſecond Grant; for there is not any revocation thereof, Secondly, It was 
agreed by all * uſtices and Barons, That the Patent of nono Jacobi reciting the 
Patent of prime Jacobi, as a good Grant. which is void, and no Nen ob ſtamè thete - 
in, This Grant is meerly void. Thirdly, The principal queſtion was, Whether 
the clauſes of Non obſcame in the Patent of decimo quarto Jacobs makes it good 
(For other wiſe, without a Nos ob ſtante, it was agreed by them all, Thar it was 
void) becauſe it recites the two Patents which are void, and omits the reciral ot 
the two Patents which ate good: And makes the Habendum after the death or 
determination ofthe ſaid Fatentees which are void ; So the King is deceived in 
his Grant, and miſ- informed? And whether the Nox obſtant# doth help it, was 
the principal queſtion > And as to that point, Hide Chief. Juſtice held clearly, 
That the Nes el ſtaute helps ĩt, and makes it a good Parent, becauſe the King te- 
lisquiſheth the advantage of non rcital br falſe recital, and intends to grant it by 
"whatſoever means the {ame ſhall become void: And Jones ſeemed to doubt 
thereof, and would ne deliver any opinion therein: But Richardſon, — . 
ſtice of the Common- Bench, Hutton, Harvey, and Damport, Jultices of the Com- 
mon- Bench; Denham, Trevor, and Vernon, Barons of the Exchequer Whitlock, and 
my ſelf, Juſtices of the Kings - Bench, conceĩxed, That this Patent of decime quarts 
Jacobi is meerly void, by reaſon of thoſe miſrecirals; which are not properly miſ- 
recitals or falſe recitals, but rather falſe informations or ſuggeſtions, whereby the 
King was deceived, For by intendment, The King conceived thoſe Grants were 
good, which are void, And granted thoſe Offices after the determination of the 
ſaid Grants,vel alis quocx#que modo &c,SOthe King is deceived, and the Non o. 
ſtante ſhall not aid ſuch falie intormations and falſe ſuggeſtions, Co. G. lib. 4. fol. 35. 
fur Chandoys Caſe, 3 Elix. Dyer 147, Blagues Caſe, But there was not any Certi- 
ficare made of theſe Judges opinions, becauſe the parties compounded, 
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The King and Codtington verſw Rodman, 


Xcommunicato Capiendo, upon a ſentence in the Delegates, for coſts in 

caltigatione Motum. The Bentente being befoze, vice:nio primo Jacobi, 

divers Capias, with Pzoclamations and peraltics, fſued, acco2ping to the 
Statute of quinto Elizabethæ. And the Defendant, being now taken, plcaded, 
quoad all the penalties and fozfeitures, That it is not fez enp of the cauſes with: 
in the Statute ; theretoꝛe quoad them he cught to be viſcharged: And ſoft wag 
hels by all the Court, Quoad the Excommunicato capie ndo he pleaded, That 
th: laid offence and contempt, foz which the Ext ommunication wes awarded, 
was befoze 21 Jac, and pleads the general Pardon ot vicehmo primo Jacobi in 
viſcharge thircaf ; And it was thereupon demurred. And now Cermin foz the 
Wlaintif moved, That this Cxcommunticztion, being foz coſts taxed fo2 ths 
party, the party having intereſt in the coſts, being taxed befcze the Pardon, the 
gencral Pardon ſhall not take avgy the coſts (which wes agreed by the Court; ) 
Foz a paivate perſen being intereCed in them, the Pardon ſhall not take them 
away. Then Germyn moved, That as the Coſts were not taken away, ſo ng 
mo2e is the Extemmumic ation, the means to enfozce them to be paid; 
and it is es an Execution at the Common-Law, and ſhall not be diſcharged, 
Wut Grimiione foz the Defendant moved, That this Excommunication bete ge 
the Pardon, is but foz a contempt to the Court, and all contempts are diſchas- 
ved as contempts in Chancery at- Chamber, nd other Courts are diſcharged, 
by the gent tal Pardon, not being excepted thcrein, Coke lib, 8, ſol. 69. Tiole 
lop's Cale. And all the Court (ablente Hide, Chicf-Jultice) conceived, That 
this Excommunttat ion is diſcharged by the Parden; and all contempts befeze 
the Pardon are diſcharęed and all the Dentences foz the crime; except only the 
Cofts, foz the payment of which, he eught to have new P2oceſs, Kut the 
Court would adviſe thereof aftcrwarys, viz. Paic.7 Car. being mobcd again, 
und peſivent ſhewn in Court, Mich. 2 Car. rot. 64. Where it was adjudged to 
be diſcharged: It was ſo adjudged here likewiſe, 


Smart ver ſus Doctor Eaſdale. 
Ction for words. Thou waſt per jured, and haſt much to anſwer jos it be- 


ſore God. Exteption after Aerdia in arteſt of Judgment, Foz that it is 
not, That he ſpake it in auditu complurimorum, ez of any ons Accozping to 
the uſual fo2zm. Secondly, That the wozds, Thou waſt perjured, is in the time 
paſt, and is extenuated by the ſubſequent weꝛds; quaſi dicerer, although not 
 anſwerable befoze men, pet befoze God; ſed non allocatur: ot it is not ma⸗ 
terial how long ſince it was ſpoken, toꝛ the fanlt remains, And it being fours 
by Uerdfc that he ſpake them, it is not material, althouch he doth not ſay in au- 
ditn plurimorum; Wherenpon it was adjudged foz the Plaintiff, 


Termino 


Termino Michaelis, anno ſexto Carol: 
Regis, in Banco Regis. 
Emorandum, That the three laſt Returns, viz, Ottabis, Quindena, and 
Tres Michael, of this Term were adjourned by a Writ of Adjourn- 
ment directed to the Juſtices of every Courr, And whereas it was 
ä my turn, being the puiſey · Judge, to keep the Eſſo ns, J uſtice Jones 
being at his houſe in Holbors tor other buſineſſe, went the firſt day of Oct. 
Michaelis to Weſtminſter, and before him the Writ was read of Ad joutnmenc 
of all che ſaid Returns, and he adjourned the Term, for the Kings Bench: And 
Juſtice Dam port, pxiſzy Judge of the Corfimon-Bench, adjourned the Term ir 
the Common-Bench: Arid Baron Vernon, in the Exchequer, And the day of 
Eſſoyns of Aſtnſe Michaelis, being 27. of Ofteber, I kept the Eſſoyns for the 
— — and Juſtice Dam port for the Commou- Bench; and Baron Sother- 
ten for the Exchequer, and did no more the ſame day : And none of the Ju- 
Gices of the Kings-Bench; or Common · Bench late, nor the Lord Keeper in the 
Chancery, untill querro die-poſt, which was die Sabbat. 30, Offob, And be- 
eavſe the Major of Landes was ro be {worn in the Exchequer by Ancient uſage 
Craſtine peſt ſeſtum ſarftorum Simi & Juda, the Lord Treaſurer and Barons of 
the Bxchequerſate in the Exchequer 29 Ofeb, and there the Major was ſworn ; 
bur no Fealt for the Major according to the aucient uſage , was. kept, the 
Plague being in London, and great ſcarcity of Corn that year; for which cauſts 
by Proclamation, the Feaſts of the Companies in Londen were prohibited. 


Hulm verſus Heylock, ante pag. 91, 
E! ectione firme, upon a Leate made by Henry Green of Land in Old- reet. 


Upon evidence at the Barre the Caſe was, ] ohn Metcalf ſeized of the Land 
in geſtion, deviſeth it to John Gailant, an Infant, of the age of 3 years in Fee, 
by the name of his Tenement called the White - Swan, and dyes. Henry Mercalf, 
the ſonns and Heir of John Metcalt, enters and levies a Fine thereof in decimo 
ſexto Jacobi with P3oclamations in the life of John Galiant, being within age, 
who after dies being within age, the wife of Heylock beinghts ſifter and heir. The 
queſtion was moved by Germin, That this Fine, although five years piſſed with⸗ 
out claim ſha nct hurt the ſaid Heylock's wife (efpectaily being ſhe was a eme 
covert) Beeanſe ſhe claimed by a deviſe; And befoze entry the fine is levied: 
to as her ettate uns not turned into a tight, as it hath been reſolvev, That it 
one enters after a Deviſe, beteze the Deviſee enters and dyes ſeiſed, that diſcent 
wall not take away the entry: o that Fine and Nonclaiq ſhall not bar where 
it is not turned into a right. Eut all the Court contetyed, although a deſcent 
in that caſe ſhall not bind; fo2 then they might not maintain any Action never 
having had any ſciſin, and ſo they ſhould be without remevp, where there is only 
a dt ſtent, and no binding matter et barre; yet a Fine and Non- claim, which is 
a binding Law, 511 barre the Baron Who ſufered the five years to paſſe) ans 
all claiming under him am the Feme her ſelf, during the Coverture: But the 
Fee hall habe new five years after the death ol the Baron. And ſo they velive- 
red the Law to be, to the Jury, 
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Ndictment of forcible Entry in Tythes: Where the party -»/z-d p2aycg 
Pf revitation: And whether this Endiament were matntainable, was the 
"queſtion # Foz it wasagred, That an Aſſiſe lpes of Tythes by the Sta. 
tate ot cricehmo ſecundo Henrici Otavi, amd they be recoverable as a Lap: 
Inheritance, And Calthrop moved, That the Endia ments ſhould be allowed, 
as well fo; Tythes as foz Rent: And koꝛ Rent it appears, that forcible entty 
Iycs, by Fitz. Herb, Nat. brev. 49. 20 H. 5. 11. & 12 H. 6. 23. And altert ward, 
ablente Hide, a Mzit of Reſtitution was granted, | 


' Levanne's Caſe, 


Amuel Levanne, Abminiftratoz of Mary Levanne his ſiſtet, was ſued in tne 

ſpiritual Court in London be foꝛe the Oꝛdinaty, to make diſtribution of the 
gods et the Inteſtate, pꝛetending all the debts ol the Int eſtate, and ali how 
ties were dilch irged, and a great ſarpluſage remaining, which was diſpoſable 
at the pleaſure of the D2dinary, and to be divided among the frienvs of the Jn- 
teſtate. And fcz thts cauſe Banks the Pꝛinces Atteʒuy mo ved foz a Prohibition: 
Foz by the Statutss of tticeſimo EdvA&di tertii, & viceſimo primo Hentici octa- 
vi, Adminill ration is appeinted to be committed tothe neareſt any fatthfulleſt 
friends: which being tommitted, the Oꝛdtuary hath na authoꝛity to mevdle with 
him to make diſtribution; Foz he is as an Exetutoꝛ to ſue and to be ſued,and to 
diſpoſe of the Gavs of the Inteſtate, as frely as an Executoꝛ might where there 
is a Teſtament, And it would be an inconvenience to compell him to make di 
ſtributien: F if afterwarvs other debts Hoald be diſcovered, ox if he be ſued 
foz bzeach of Covenants, the Adminiſlratoꝛ ſhould be compelled to anſwer et 
his own Gods; and therefoze it is r be ſhould keep the Autefates Gods, 
to ſave himſelf harmleſſe againſt ſuch Sifits, Germin foz the Plaintiff in the 
ſpiritual Court mo ved, That no Prohibition ſhould be granted; Foꝛ it is reaforr, 
thien there is ſu: pluſage., (it being averred, That all Lecacies and Debts are 
ſatisfied,) that the Adminiſtrateʒ ſheuſd not retain them to his own uſe, But 
that they ſhonld be dillributed amongſt the kriends of the Inteſtate: And the 
Oꝛdinary will take ſecarity, that if debts be dfſcovored afterwards, there ſhall 
be reſtitution of the Gods to the Adminiflratoz as much as will ſatisſie. But 
all the Court reſolved, That a Prohibition was well grantable, Becauſe the ab. 
ſolute intereſt in the Gos is in ths Admintſtratoꝰ;: And the Admint- 
Kration being committed; the Dzpinary hath nothing to do: And he cannot 
now, as he might at the Common Law. repeal the Adminiftration 'committsd 
at his pleaſure ; And it ſhall not be left to his diſcretion to pzodivereffitutiont 
fc2 debts diſcovered, foꝛ that might be inconvenient; 'Wherenpon' a Prohibi- 
tion was granted. Der befoze Fotherbeys Caſe, Hill. 2 Car. C. B;pag.62 4 7 


pilchard verſus Kingſton. 


Sſumpſit. Mhereas the Defenvant having communication with the 
Plaintiff fo2 the Marriage of one Margery, afftrmed, that het poꝛtion was 

oo l. The Pefendant in conſideration that he would marry the ſaid 
Margery,and eſſume that tuch Land ſheuld be aſlured anto her fcz her Joynture, 
$omiſed the Plaintiff that he would pay unto him 100 li. & firmam taceret fo 


him the ſaid poꝛtion of 600 1; That he at the requeſt cf the Defcnvant, eſpouſed 


tie taid Mirgery; Ans that the Defendant had not patd, nec frmam tacerec to 
him the ſatd poꝛt ion of 600 1, The Defendant pleaved non Aſſuupſit, which was 
formp fc: the Plaintiff, And moved by Gtimilon in arreſt of Judgment, What 
th: Declarxtion was not god, Becauſe the Plaintiſf hath not ſhewn, that he 
micht not have the ſafd peꝛtion, oꝛ that the ſaid Marpery had not ſuch a pᷣoꝛtion⸗ 
Foꝛ it may be the ſaid Margery had ſuch a poztion in her own hams, ez in god 
debio : and the Defendant did not pꝛomiſe to pay, but to make god the poꝛ tion: 
Wich is perſezmed, if ſhe hath ſuch a peztion: And therekeze the Plaintiff 


ough 
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ayes | oacht to ſhew what he wants thzreof, And ſuch alcgation. That he firmam fa- 
tie ce iet portionem, is not god. But all the Court held, That the Declaration 
Sta. LT was gad tnoagh ; Seo it purſues the woꝛds ot the Aſlumphr in the bzeach aliens 
Lay: ged: And thele w 258 74» amount that he would warrant, that he ſhould have 
ved, fuch a peztion with his Wife, And he pleads non Aſlumpit: And the Jury 
nrry dound damages; which intends, That they gave damages foꝛ ſo much as was 
ard, | wanting, acceꝛ ding to their evidence; TWhereupon it was adjudged kez ths 
| Plaintiff, 


Downs verſus Wistetflood. 


ITtaynt. One of the Jurczs was returned by the name of Alexander 

Preicott. In the Reſummons (which was in nature of a Diftringas) it 

was Alezzndrus Preſcott, and he was ſwezn by that name: And the 
Uerdict of the petit Jury was affirmed by them, And it was moved in arreft 
of Judgment That this was trycd by a mong perſon; and theretoʒe the Uervia 
il, and not ayvev-by any Statute: But the Sheriff and the ſaid Jarcz being 
examined in Court it appcars, That Alexinder Preicott was his true name, and 
that he was the Juroz intended ts be returned and truly ſwoxn, And that thete 
was not anp known by the name of Alexandrus Preſcott in the fame Town ; 
And if it (ould beamended as the Piſp2iſion of the Clerk, by the Statute of 
octavo Henrici fexti. 02 by the tatute of decimo octavo Elizabethæ, o2 of vice- 
ſimo primo Jacobi. was the qactfon e And it was clearly reſolved, That it is 
not to be ayded by the Statute of vicefimo primo Jacobi; fta that extends only 
to the ſirnames of the Jurozs,whers their avditions ate mi ſta ken, where by exa⸗ 
mination it may appear, that he is the ſame perſon intended to be returned: 
Lhe @tatnte ayds that, but not where a Ch iſtian name is, t. And it was re- 
lyen to ſtaping. the amendment upon he Caſe in Coke lib. 5. fol. 42. betwirt N 
Goldwell and Parker, that where Palus Cheak was returned in the Venire, and 
the Diltringas was Paulus Cheak, which was his true name, pet it cannot beg 
amended, end the Reco2d thereof which was Mich. 33 & 34 Eliz. rot. 419. was 
ſhe wn in Court, where it appears, That foz this cauſe the Aerdid was quaſhed, 
amd a Venice facias de novo awarded: But Note, the Þ.ſpzifion was in the 
return of the Venire facias, Which was the firſt pꝛoteſſe any return : but here in 
the ſecond, which oncht to be guided by the fozmer pzoceſle ; Mherefoze the 
Court doubted thereof, Ec Adjurnatur. | 


NMI -A That the ei lee nth of November 1630 in this Term, Jah 


Waker Knight, the Chief Baron dyed, at Serjeants-[nne, being a protound 

| and learned man, and of great integruy and courage, who being Lord 
Chicf-Baron'by Patent primes Carols, quam diu fe bene geſſerit, being in the Kings 
diffflcaſure: and cemmanded, That he ſhould torbear the exercifng of his Jadi- 
Gall place in Court, never exerciſed his place in Court, from the beginning of 
Michaeimas Term quimo Carol; untill this day; And becaule he had that Office 
guamdiu ſe bene geſſerit, he would not leave his place, nor ſurrender his Patent, 
without a Scire fac iat, to ſhew what cauſe there was to determine his Patent, or 
to forſeit it; ſo that he continued chief Baron uncill the day of his death. But 
it appears, That the Judges of both Benches are made only durante beueplacito 


Regis, ſo as they ate detetminable at the Kings pleaſure. 


Aquila Weeks Caſe, 


A Wila Weeks, Kiper of the Gate-houſe, was ſued in an Action upon the Caſe, 

fo2 ſuffering J. S. to eſcape, who was in execution upon a Judgment Trin. 
2 Car, Ye pieavcy Non cul piu London & it was found by Niti prius; And betauſe 
the Recozd of the Ni6 prius mentions the Judgment to be Trin. 3 Car. which was 
a miſpziſion of the Recoꝛd thePlaintiff was non: ſuited: An d now it was moved 
by Cermin fo the Plainti#, That by reaſon of th s miſpziſion,the Reco2d of the 


Ni6 prius is not warranted by the Rolli the Non-ſuit therenpen being Null, the 
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Poſtea hall not be recozded noz entred; Foꝛ there is no warrant foz this Re⸗ 
£ozd of Niſi prius; Wherefoze it was pzayed, That a Diſtringas de novo might 
be awardev, and upon ſhe wing of two pzeſidents in this Court, a Diflringas de 
novo wis awerded. . 

Crowle verſa Dawſon, 


TYEbc. Upon an Obligation conditiones, That whereas the Defendant 
ſhould marry ſuch a Widow, who was poſſeſt of divers gods which were 
her firſt Pusbands and the gods of his Childzen, That her Pusband ſhenld not 
meddle with them, but that ſhe and her Childzen might enjoy them without vi: 
ſturbance claim 02 fnterraption of the Defenvant, 63 2ny claiming by him: 
The Defendant pieads pzrfozmance of the Covenants and Agraments gene- 
rally, The Plaintiff aTigns fo2 bzeach, That the ſaid firſt B. band was pe: 
ſeſedof ſuch hæp and gods, And that the Wife had them befoze Marriage, 
And that ſach a day after tho Marriage the Defendant, her now Pusband, tok 
the ſaid govs into his hands, and them detained, and yet detains: And Iſſue 
thereapon andfound fo2 the Plaintiff ; And moved in arrcft of Audgment, Chat 
this ts no ſafficient b2each ; fo2 he doth not hem, That the Pasband made any 
ad oz ditturbauce: fo2 by the Inter ⸗marrtage: the gods are in ths Pusband; any 
it is not ſhewn, That he diſturbed the Mile to enjoy them; and ut thit opinion 
were tide and Jones, But Juſtice Whiclock and wy ſelf conceived other wiſe, 
And that the bzeach is well aſſigned ; koꝛ by the Allegation, That he tak the 
faid gods into his hands and detained them, is ſuppoſed, if not a fo2ceable. pet at 
leaſt a taking and detaining of them from the Wife; And Iſſae being joyned 
and found fo2 the Plaintiff, the Court intends not but that it was an unjuſt 
eaption & detention contrary to the Agrement ; and after ward Hide, mutata 
opinione upon the reading of the boks, @3s cf the ſame opinion; Whoredpon, 
ablente Jones, ft was avjuvged foz the Plaintiff, 293: 
G 


King verſus Lorde, Hill, 3 Car; rot. 793. 


Pre firmz of a Leaſe of the Lady Pagercs. Upon a ſpecfal Wervic the 
Cſs was + Lettice Knol Copybolder foz life; ſurrenders in conſideration 
of twenty pounds to the ofe of one Dorothy Whyſtler; the Load accepts the 
ſurrender, and grants it to Dorothy Whyſtler fog her life, who was admitted at⸗ 
£o2df:igly, and dies: Lettice Knowls being alfve, claiming it as h:r fo2mcr 
Eſtate, lets it to the Defendant, and the Lozd enters; and lets to the Plain: 
tiff : And upon this Merdic, Whililer fo the Defenvant argue, That * 
Copy⸗holdet foz lite ſurrenders to the uſe of another, who is admitted, the fi 
Copzho!der hath quaſi a poſſtbility oz Remainder of an Eſtate, That if be ſar- 
vive him, to whoſe uſe the ſurrender is mass, That he ſhall have it again, But 
be agred, That if a Copyholder fcz life ſurrendzed his Eſtate to the intent, 
Chat the Lozy ſhould grant it to whomſoever he pleaſed, then his Eitate was 
dzowned, but not here; And foz that he relyed upon the 3Bok, 9 Eliz.Dyer 264. 
But al! the Ccurt concctveo,the may not have it again But that her Eſtate is 
mierly determined by the ſurrender, And that there is no difference as to that 
purpoſe to ſarrender all her Eſtate to the uſe cf one, and to ſurrender generally; 
and the Bok of 9 Eliz. Dy. 2 64. doth not wartant ſuch a difference. Fo02 if a Te- 
nant fo? life ſurrender to the uſe of another, and the Lozy grants it, he is merly 
in by the Lozs, and not by the Coppholder who ſurrenvzed: But if a Copp⸗ 
holder in fee ſurrender to the uſe of another fo2 life who is admitted he is in quaſi 
by the Copyholder, and by his death the Copyholder hail have it again, but not 
here; Mhereupon it was adjudgsd fc2 the Plaintiff, 

Note. This Judgment was impeached by a W2ft of Erro2, and the matter 
in L alligned foz Erro2, And by all the Juſtices of the Common-Bench;and 
Barons of the Exchequer, the Judgment was affirmed, 


The 
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The Lord Savill's Caſe. 2 


Ir Thomas Savill, ,7, . ++ + » wis ſues in the Cemmon Bench in Treſpaſſe 
of Act iult, Battery, and Mounding, and found foz the Plain tiff, and dama⸗ 
ers aſſeſſed to th: thoulſand pounds; and Jadgtnent being there fo; the Plain- 
tiff -Crcoz was bzonzht and aſſigned : But upon ecaminatfon of the Recozd, 


there wis no material Erro2; wyzereapan Judgment was affirmed by the rule 


of the Court: But befoze entry of the Judgment Set Thomas Savill p2ocurcd 
a Wait out of the Chancery, directed to the Juſtices of the Rings Bench, & qui- 
bu:cunque intereſſer, wherein he ſhews to the Court, Thar Dir ] ohn Savill his 
Father was created Baron fox hislife, and after ths Barony was limited to the 
ſatd Sir Thomas Savill, being his youngeſt Don, and to the Yeirs Palos gf hi 

body; and th? Wat recites, That he ia a Pert of the Parliament, and there- 
fo28 the Mit commanvs, That no other Pz3oceſſe hal be awarded acainft him, 
but what wall be awarded againf a 2 of the Realm, How Bank*gnoved, 
Chat this Wit ſhould be reco2ded, andoffered a Plea tomꝑiſing ſach matter, 
Chat afterthe laſt continuance, and befqze this Term, @tr John Savill, the 
Father of Sir Thomas Savill, was created Baron foz his life, and that after his 
death the ſito Sir Thomas Savill, who was his pounger Mon ſhould be a Karen; 
And the Plea ſhews, That Sir John $avill LozySavill dyed in September lat, 
which was'befoze Octabis Michaelis; And that the ſaid Dir Thomas. Sac ill mens» 
tioned inthe Patont{)and the ſatd Sir Thomas Savill-menttoned tn the Recoꝛd, 
eſt una & eadem perſona, and conclurs his Plea, aud mayes, That no Pꝛoteſs 
of Executian might be awarded againſt him, but whit oncht to be agztnft- a 
Peer of the Realm; Andthe Mit was read in Coutt. being the ſane which 
is in the Regiger, fol. 287. and Nat. Brey, 247. which is here one is ſued in 
the Common: in a perfonal Aaton and Pzocefſe of Oatlawzy. A Wi? 
ts ſent out of the Chancery, reciting, Chat he is a Pæt ot the Realm; and 2p: 
points, That no other P2oceſs ſhall be awarded againſt him than luch es ſhall 
be againft a ter; and thcreapon the Court 2ppofntey the W2it to be recezded: 
but fo2 the lea, becauſe there never was ſach a p3cſivent; and that he. ia not 
Defendant in the Action, as tt is in the ſaid Cale in the Regiſter: oz he 18 
Plaintiff in the Mit of Erro. and hath no day to plean. The P'ex Wisre- 
—.— od the Judgment being affirmed, they would addiſe whit Exe aition 

ony be. + | . | 1 
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Drake ver/u« Munday, .. | 


Abbe by the Plaintiff as Executos ts ane Drake. Upon Pemurrer the 
Caſe was. Wy Articies (ndented het wirt the Leftatoz and Delen⸗ 
dant, It was coyenamed, granted, and agered, and the Teftates cove- 

* — — withghe Deſendam, That be (hall have and 

enjoy ſuch an Houſe and Lands for fx years; And chat the Teſtaror will ſuffi- 

ciently repair the Houſeʒ Es in conſiderations premiſſerum, it is covenanted, gran: 
red,and agreed bet ixt the faid patties; and che Defendant covenants, grants, 
and agrees for him, his Heirs, Execut ors, and Aſſgnes, to pay to the Teftator, his 


Heirs, Executors and Aſſigues an annual Rent ot ninety pounds, during the ſaid 


fx yeats, at the Feaſt of Aumunti anom, and Saint Micbaa; And upon this the De- 
femant ent red and the Toſtatoz-died; aud ion nmety pounds arear foz one pear 
after his death, the Exexuteꝝ mings the Agion,. and declares upon all this mat- 
ter; and thereupon the Defenaant;deumrs.Bad now Henden Serjeant, tog the 


Plaintiff, argued, That 3 nant, and ſhall not innure as a 
Rent by way of Retervatton dt it be a ut, it is due to the Executeꝛ; 
and it it be a Reſervatton,ibfollowsthe lion, and goes to the Heir, und 


not to the Exetutoꝛ⁊; And he moved, That ſo it appears to be the intent of the 
parttes, That it ould be onely as a Covenant, ans as a ſum in c30fſe, other wile 
the wo2ds of the Covenant were tat; And he telyed upon the 10. Eliz, Dyer. 
275 and Coke 4.Rawlings Caſe and Coke 5. Juftice Windams Caſe, And the 
rather it is a Covenant ſoꝝ that ratĩione præmiſſorum he covenants, which re- 
kers to moze than the Covenant, to enjep the Lands gt. ut all the Court con* 
ceived, That it is m@rly a Rent, and enſues the Reverſion, and ſhall go to the 
Peir: Fo2 as the woꝛds of the Covenant and Ozant, That he ſhall enjoy the 
Land foz ſix years,amounts to a Leaſe, and ſhall bind the Pcfr ; ſo the wo2ds of 
the Covenant and G:ant of the Lefſ&, That he ſhall pay ſuch a Rent annualy, 
amounts to a Reſervation; and the rather becauſe he covenants and grants to 
pay to h m and his Yeirs, Vide Plowd. Browning and Beeſtons Caſe, 2 1 Hen. 
7.36, 1 Ed. 6. Leaſes, Broo, Mbereupon Rule was given, That Judgment 
ſhould be entrev fo2 the Defenvant, Bt quod querens nihil capiat per Billam 
unlefle canſe were ſhewn to the contrary z and aftcrwards being moved again, 
it was adjudged accozdingly, - | 


Beamond verſw Long. 


Pon demurrer the Caſe was, Baron and Feme, the Feme being Admini⸗ 
ſtratrix to her foꝛ mer usband bꝛingg Debt upon a Bond of t wo hundzed 
pounds due to the Inteſtate, and had Judgment to recover the Debt, their 
Damages, and Cofts.afterwards the Feme dies, and a year and day being paſſed, 
the Karon bꝛinęs a Scire facias to habe erccution ; whereupon tit was demur⸗ 
red; and all the Court (befivcs Hide Chief - Juſtite who doubted thereof) con- 
cetved, That this Scire ſacias lies not foz the Baron, betauſe being a Debt ve: 
manded by the Feme, as Adminiſtratrix, it is in auter droit; and although they re⸗ 
tobet yet ſhe dying befoze Execution, the duty remains to him who takes new 
adminiſtration as in right of the Inteſtate; and although the Paron is + 
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the Judgment vet iHhath no pzoperty in the Debt; and he who ought to have the 
Scire facias, mult have p2tvity and pzoperty to hive the Debt, other ile it is a 
vain Suit: But if Baron and Feme bzingan Action of Debt, tod Debt due to 
the Femezand tecoders, the Feme dies, the Baton mayb?ifiga Scice facias to xx 
cute this Judgment ; fo2 the Debt being recovered, the Baron after the death cf 
of the Feme ſhall have it but not in the pzincipal Caſe, Reſiduum potica, pag. 


225, 


10 Stroud verſas Hoskins. 
Rohibiti on. Wpon the Statute of ſecundo Edvardi ſexti, Bet auſe he ſucs fs2 
tythes ol Pꝛath, and barren ground, within ſeven years after the impzove - 

ment: The Defendant pleats the ®tatute of quinquageſimo Edvarci cerri!, 

capice quarco,and that at another time a Prohibicion was granted, and conſal- 
tation thereupsn, therefoze de ſhall not have another Prohibition. At was 
ſhewn, That the conſultation was not upon the ſabſtance of the Prohibition, 
but becauſe he did not pꝛobe by two Witneſſes the ſuggeſtion within the fix 
moneths;And it was thereupon demurred. The fltſt quoſtion was, 'Whether 
by the Statute the ſangeftton ought to be p3dved by Witnefſes e Ann it was 
reſolved, Chet it ought, ;becaaſs it isame&r matter in fac, and the laggeſtion 
ought to be p2ovep by the intention of the @tatute, as well as a pzeſcription de 
modo decimandi,oz a viſcharge of tythes/03 any other fach fuggetion. Secondly, 
it was reſolved; That the conſuitation foz not pzoving the ſaggc- 
ſtion by two Witneſſes acco2ving to the Statute of ſecundo dvardi ſexti, and 
not upon the ſubſtance of the ſuggeſt ton fo2 want of its verity:oz foz the infafft- 
ciency therect, it is not within the Statute of quinquageſimo Edvardi tettii, 
capite quarto : Foz that is intended where conſultation is granted upon the ſub⸗ 
ance of the ſuggeſtion betagy30vtd to be tnſufficient in vertic, o2 nowſait at- 
ter Evidence, and not where it is granted fo2 the inſufficiency of the fozm of the 
ſuggeſtion, m in the p2oceding thereupon ; Wherefo:eft'was adjudged foꝛ ths 

Plaintiff ; Eſp2ciallp as this Caſe is, fe2 that it is a collateral tauſe cat of the 

ſaggeſtian;amd uo cauſe of tonſultat ion at the time of the Statute made. 


Sir William Courtney verſus Sit Richard Greenville Knight. | 


Recor to reverſe a Judgement in the Common - Bench in debt, Where the 

Plaintiff declared, That the Defendant decimo octavo Maii, quarto Caroliz 
conceſſit ſo tenere, to the ſatd it Richatd Greenville in 28 o li. ſol end. upon te⸗ 
quest, Ex | 7 ves hic in Curia icriptum prædictum quod debitum ptæditium in 
forma ptædicta teſtatur, cujus dar;ett eĩidem die & anno: De Defenvant de⸗ 
mands . Oyer conditionis ſeripti obligarorii ptædicti; which being read. he pleads 
payment; And Aſae thereupon, and Judgment gtven foz the Plaintiff; And 
the Erro aſſignen, becauſe he voth not declare attcoꝛding to the uſual courſe, 
quod per ſcriptum obligatorium conceſſit noʒ any Waitine mentioned in the 
fo2mer part of the Declaration : o it deth not appear to the Ccurt, Chat there 
was any.Waitingoblfgatozy, and that being faulty in ſubctance, no Plea c 
Uerdiq may make it god. But all the Court were of opinion, becauſe he ſhewed 
the Wziting; whereby he demands the Debt, and the Defendant by his Plea 
Gews That it is an Obligation with a Condition, and Iſſue is taken thereupon, 
and found foz the Plaintif,That the Declaration is god eneugh, at leaſt it ap» 
pears to the Court, That the Plaintiff hath a juſt Debt, any god canle toreco- 
vor; wherefoze the Judgment is gad, ann was afftrmed, Coke 5. Rep. 45.7. Rep. 
25. 9. Rep. If 3.8 Hen. 7.7 t. 18 Ed.. tb. | | 
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\ Gray verſus Fielder. 


Ebt. . Upon an Obligation aſſigned by the Commiſſicnersof Bankrapts, 

and doth net ſhew the Obifcation ; wherefoq.s it wagdemurred. ' And be: 
cauſe he comes in by Aa in Law, and hath no means ta tin the Oblication, 
it was adjuvced to he god enough. without ſhewing it fn Court ; as Tenant by 
Statute Perchant, oz Tenant in Dower, han yxve zpvantage of a Rent- 
charge without ſhowing the Died. 


Sic Miles Hoberr,and William Stroud Eiq.rheir Caſe. 


2 Attoꝛnp⸗General exhibited two ſeveral Infozmatfons, the one againſt ' 
William Stroud Eſq; the other againſt Sir Miles Hoberr Knight : The 
charge agaiuſt both of them therein was lo feveral cſcapes out of the P3ziſon of 
the Gatechoule, p both pleaded Not Guilty, and thtir Caſes appeared to be 
as followeth: The William Stroud and it Miles Hoberr were by the 
Kings command committed to Pꝛiſen, foz miſdemeatto2 alledgrvagaint them 
in their carriage, in the Þ2uſs of Commons at the laſt Pariſament : After- 
wards, in Trinity Term anno ſexto Caroli, both ot them being by Ozver of this 
Court. and by a Warrant from the Attozny-Gencrall to be removed unto the 
Gate-houſe: The Marten of the Parſhalſe» (where they were betet immi⸗ 
ſoned) ſent the ſaid Stroud tothe Keeper of the Gate-houſe, who recoived him fn: 
to his hoaſe, lately built, am adjopning to the Pꝛilon of the Grtchouſe, but 
being no p:rt thercof, After which receipt the ſame night he licenced the ſaid 
Stroud to go with his Keper unto his Chamber in Greys-Inve, and there to re» 
five, Stir Mi'cs Hoberc was alſs by the ſai» Warden of the Paxrthalley velf- 
verev to the Keeper of the Gatehouſe; but beingfick and abiding at his Cham- 
ber in Fleetitreet, he tculd nat be remeved to the Pꝛiſon ef the Gate houſe, but 
there continued with yis Kieper alſo, * Afterwards the Sickneſſe increaſing in 
London, they ( wth the licence of the Kep:r of the Gatehouſe, ⁊s it was pꝛobed) 
retired with their under⸗kerpers to their ſeveral houſes in the Country, fcz the 
ſpace of ſix weeks, untill Michaelmas Term then next following,” when, by di⸗ 
redion of the ſaiv Keper th:prctarned to h's houſe, Kut in all that ſpace it 
tould not be pzoved, That they tver were in an part of the eld Pziſon of the 
Gatehouſs, bat in the new baiiving thereto avjoyning, rmlefſe when they once 
withdiew themſelves toacloſe.fo! which was placed near to the Parlour, any 
was p:rt of the old uon of the Gatehouſe, This evidence was given to both 
the lald Aarfcs, and bcth of thom returned their Uervids ſcverally, That they 
were not enilty accoyding to the Aafo2mations exhibited againſt them: And 
in this caſe it was debatev at the arte and Bench, 'vh:ther by this their res 
teipt and continuance in the new houſe only, it may be ſaid, That they ever has 
been impꝛiſoned © And the Judges held, That their voluntary retirement to the 
cloſc-fol-mave them to be pziſoners: They reſolted alſo, That in this and all 
other Caſes, although a Pziſoner depirtsfrom P2iſon with his Aiepets lit ente; 
ret it is an offence as well puniſhable in the Pꝛiſonet as in the Keeper : Aud 
Calchrop made this afference detwlxt byeach of Þ3iſon, and Escape; the firſt 
is agai nſt the Ozolezs will, the other is with his conſent, but in both the Pzf- 
ſonet is puniſhable ; wherennto the whole Ccurt agriov, It was alto reſolven, 
That the P3iſon of the Kings-Tench is not any locall P>iſon confinsd onely to 
one place. any that evey place where anp perſon is refiraMmed of his liberty, is a 
zifon: As it one take Sanctuary and dep: rt-thence, bs ſhall be ſaid to bzcak 
ziſon. 
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 Emprandam, That in this Term Sir George Vernon, one of the Barons 
ofthe Exchequer, was made pa. ſuy ] ullice of the Common- Bench, in 


place of Sir Humphrey Davenport, who was made Chiet Baron of the 
E Exchequer in Hitlery Term laſt paſt ; and James Weſton of the Inner- 

Temple was,by Writ returnable Menſotaſcha, made a Ser jeant; He appearing 
in Chancery quarto die poſt of the return, being Thurſday ; And the Monday fol- 
lowing, before all che Juſtices of che Kings-Bench, and Common-Bench, and 
Barons of the Exchequer (none being ablent) aſſembled ar Serjeants-Inne in 
Fleer-ſtreet, performed the foletmnity, reciting his Count, And his robes wete 
there put on; and he made his Feaſt in Serjeancs-Tnne for the ] oſtices and Ser- 
jeants, and the Kings Learned Councel; and gate Rings, according to the uſual 
manner, aſterward, with this inſcripion, Seruas Regi, ſerviens Legi; And within 
two dayes, was made one of the Barons of the Exctiequer, 


Flowers Cafe, 


A Crionupon the Caſe, Whereagſhe wasaPivwife and had nfed that art 
. foz divers ycars, and by that means gained muth maintenance toꝛ her ſelt 
et and Family, That the Delendantꝭ having communication of her and her 
5 pꝛoteſſton, ſpake theſe wozes ct the plaintiff; Many have periſhed for her want 

of skill: Ans atter UMerdta, being moved in arreft of Judgment, That thcſe 
wozds were not actionable, it was avjuvger foz the Plaintiff ; Foz the hath u 
p2ofitable gain by that Fanctton, and thereteze thoſe wo:vs may be pxejuvictal, 


Helter verſus Hundred de Beuhurſt. Paſe. 6 Car. 


A Crion upon the statute of Winton, Foz that he was robbed of ſeventy pounds, 

any made Þae and Cry, and amends was not made, noꝛ any of the Rob: 
bers taken: And Counts upon the Statate of Wincon: And that he tek his 
oath bofoze John Saunders Juffice of the Peace withintheſato County ef Berks, 
and inhabiting within the Pundzed, within twenty dayes befc2e his UW? it 
bzoucht, that he was robbed, and did not know any of the parties, act ding to 
the @tatate of iceſimo ſeptimo Elizabethæ. And upon Not Guilrypleaven, a 
ſpecial Merdia was fornd 28 fo the Plaintiff actozding to the Decixt anton. 
But whether he tok his oath befoze the ſatd ] ohn Saunders Juftfce ot tis Pate 
of the ſald County, and inhabtting in the ſaid Yunyzed ſecun ùm formam Statuti, 
the ſald examination and oath being taken betoꝛe the ſald John Saunders nt His 
Chamber in the middle Temple London, And if upon all the matter the Court 
Wall adjudgefo2 the Plaintiff, they find foz the Plainttff; And if, &e. fo the 
no Defendant, And this matter deing argued at the Barre it was alledęes by the 
Defendants Coanſel, That a Juſtice of Pratt hath onely dis Juriſdidſon with: 
in 
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in the County wh: rein he is a Juſtice cf Peace, and may not elſewhere exerciſe 
h's Juriſdiction: And this examination is as Juſtice cf the Peace of the 
Couaty where the kia was dene; And the Statute of viceiimo ſeptimo Eliza- 
veche ? pp ints the oath and examination to be taken by Auſtices of the County, 
in5ab'ttag in oz near the Yandzed ; And what he doth out of the County is co- 
tam non Judice; àn ten that purpoſe were cited 13 Ed. 4. 9. & Plowd, Com- 
ment. Platts Cales fol. 33. That a Juftice of Peace cannot exertiſę his Jntif, 
d iction cut ot᷑ his County, to tommit any Fellon. But Lit tleton and Grimiion 
fo: the Platntick moved, That this Ucroia finding, That he tok the examina: 
tion actoꝛding to the toꝛm of tze Statuts, and ſoa _genvral Uerdic at the ft; 
The finding after this ſpecial matter is not to purpoſe, 22 Eliz. Dyer. As the 
C iſe of Sir Rowland Heyward. Aſſumpfit. The Jury find a cencral Aerdia 
at coꝛding to the Jae, and a ſpectall matter acainſt ft, the laſt is void. But the 
Court tok not any regard to thisreafon ; Foz the mattcr in Law being found, 
the Court thall adjudge actoꝛding to it. Secondlp, they mover foz the matter, 
That the examination is well taken in London: Foz the Statute doth not ap. 
paint, that it ſhall be taken in the County; but by a Juſtice of the Peace of the 
County, inhabiting in 02 near the Yandzed; 4c, and that within twenty dapes 
bel oꝛe the Wiz it bought, ISceanſe he will by intendment be moꝛe careful in the 
cramining, he being pactaker in the burthen, il it would be recovered againſt the 
Paundzed: And he ts to txamine as well concerning the Robberp, as whether 
he knowcs any of the perſong who robbed him: And they ſaid, That of theſe 
matters, fn whatſoever place he be, he may take cogniſance and examination; 
And that they had ſ@n a Repoꝛt octavo Jacobi; That a Juſtice of Peace taking 
a recogniſance out of the County, it was god enough: Foz which, c. And tt 
being moved again, all the Juſtices agreed, That he is ſaid to bea Juſtice of 
Peace inhabiting in the Yundzed,where h's wife,family,and himleif are uſuallyé 
commorant, altheugh in the Term time he be at London. But Hide Chief Ju- 
Bice, and Whiclock, conceived at firſt, That the examinations cannot be taken 
out of the County. Becauſe it is out of his Juriſdiction where he is Juſtice of 
Peece, fo2 their Juriſoiaion is p2ivate: But Juſtices of the Kings-Bench 
map take fuch examinations, oꝛ exerciſe Juriſdiaton in any place; fo2 their au⸗ 
thezity is general; And compared it to the-Caſe wherst wo Juſtices of Peace 
(upon the Statute of decimo oQaro. Elizabethz) ſet down an ozder fo; the 
keping of a Baſtard, it cannot be dont by them out of the County; alſo by the 
S:atate of quinco Elizabethæ of Labourcrs, Ozders of Juſtices of Peace 
ought to be by them which are Jnhabitants in the Countp, and when they be in 
the Ceunty, and not to be made by them out of the fame: And theretoze be- 
cauſe it wis taken out of the County, they held it was ill. But Jones and my 
ſelf concetved, That this examination and cath taken, although found to be 
done at London, vst were god enough, hs being a Juſtice cf Peace of the ſaid 
County. and inhabiting in the Pand2sd, is a perſon whom the Statute appoints 
and authoziſeth to take examinations; And that being taken by him who by 
intendment will have ffrict-care to the examination (becauſe himſelf may bc 
liable to part of the charge) ft is not material where it be taken. Am it is not 
any Att of exerciſing Juriſoition, Bat rather a direction. That ſuch oath and 
examination-ihallbetakenbefoze ſuch a perſon, As if it were appointed, That 
ſach an-oath ſhall be taken befozeſome Kufght oz Judge inhabiting within the 
indes, That is not any point of Juriſdia ion, but a vefcription of-the perſon 
befo28 whom the examination ſhall be taken, and which may be as well taken 
any other plate as in the County: Am thereteꝛe it was ſafe, That there is dil! 
ference here a Juſtit e of Pꝛate doth an Ax to compel another to perſoꝛm, as 
to impꝛiſon anp toꝛ von · petſormince; oꝛ to tommand one, foꝛ anp otfence, to 
be impꝛitoned: ſuch Aas cannot be done in any place but ehe re his Juriſdiction 
extends: Fut it is an uſual tourſe fo2 Juſtites of Peace to take info mations 
againft offendoꝛs in am place out at the County to pꝛove cfencts in the 
County where they ave committed: And lome mes they take Retoentſante 
to pꝛoſecute, and fach Recogniſance taken out of the County by gy 
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aſſent of the parties vino well enongi and are uſual: ut they cannot compel 
any out of the County to enter a Recogaiſange ; Fox theꝝ cannot ule coercive 
power cut of the County ; Whereupon the Court would ad vile, And after- 
wards this Cafe boing p2opoanded at the Table in S:rjeauts-Anne to the chief 
Baron, and ts Baron Denham, Baron Trevor, Baron Weſton, and to Juſtice 
Harvey ; And 1 pzopounding it to.Jaſics Hutton, they all, after advile, agreæd, 
That this examination takenat London, by a Juftice of Peace of the County, 
inhabiting in the Yanvzed, was god enough ; Aud Juſtice Whirlock afterward 
agreed thereto, Becauſe it was not an Ac ot Juriſdigton, but onely matter of 
examination, to enable the Platutitk to his Aion ; Mperenpon afterwards, 
by the aſſent of Hide Chief Auſtice, Jadgment was given tos the Plaintif, 
47 Aſſ. 11. Juſtices of Aliſe take Merdias in other Counties, 1 Hen, 6. 3. 
Diltreſe-may be daiben into another County ac. And 27 Eliz. in Com. Bench, 
bet wen Chacren aud Barnes, A iche ol Ireland. being in — tommit⸗ 
ted Administration of the gods ct ane who dyed Anteſtate n his Dioceſs 
in Iceland, and adjudged god. 7 


_— Flower verſau Elgar. 
Lidia Querels,Upon demurrer the Cale was, One recovers in Debt, and 
A * 


takes Extcution by Elegit; whereupon the Defendauts land, were cxten- 
ded and after aſſigned over, and fd conveyed from one to another into 
ſeveral hands And afterwards the Plaintiff in the Action releaſed all 
ſach Judgment and Executions; Andnow the Defendant bzings an Audica 
Querela, and all this matter was ſhewn in the Mit, and thereupon it was de- 
marred, Bccauſe the Mit is bzought againf the firſt Plaintiff, who did reco- 
ver where he had diſmti himſelf of all the tntercf of the Extent, and it ought to : 
have been bzoucht againſt che Aſſignee of the Extent, But not withſtanding, 
the Court adjudged, That the Audica Querela was well bzonght ; Foz he beg 
ing parcy to the Judgment, his releaſe hath diſcharged the Judgment, 


Fawkener verſus Bellingham 


— to reverſe a Judgment in the Common ⸗ Bench ( quod vide ance pag. 57.) 
was argued divecs times at the Barre; And now this Term at the Bench, 
the C:roz aſſigned in point of Law. All the Juſtices, viz. Hide, Jones, Whic- 
lock. and my ſeli, argued in one day, and delivered our opinions in oꝛder, That 
this Judgment is crronious, and ought to be reverſed ; Foz we all conceived, 
It was the ſame rent as befo2e; and not a new rent begun by the Statute but 
changed by operation of Law from a Rent Service to a Rent Seck: Noz is 
it a ne w Rent given by the Statute, becauſe it doth not appoint any tertainty 
of Rent, but reters, That ſach a Rent as the Lo2vs thereof had-befoze they yet 
ſhall have, ſuch in quantity ſuch in eftate, And Jones ſaid, That if he hw re« 
covered this rent befc2e the Statute in an aſſiſe, and aftcr the Statute had been 
dilleiled again, he Would have a revifſeiſin, which ſhews, that it is the ſame 
Rent, And Jone and Hide conceived, It Rent be given by Statute, and no 
limitation of a diſtreſſe therein, it is a Rent eck, and there cannot be a di⸗ 
ftreſſe fo2 that Rent, Put here it is agreed on every part, That to this Rent 
there belongs a diffrefſe, and the reaſon is, Becauſe a diſtteſſe belonged to this 
Rent befo2e ; ſo being changed the diftrefſe belongs to it: And it is expreſly 
within the letter and intent of the Statute, That no Avowry ſhall be made 
foz Rent unleſe there hath ben ſciſin there ot within fourty pears : Any it 
doth net apye:r but that this Rent might be loft foy want of ſeiſfn, befoze the 
Statute of primo Edvardi (exti ; and as the Statute of triceſimo ſecundo Hen- 
rict octavi barrs to claim it, unleſe he hath had ſeiſin within fourty pers: ſs the 


he Statate of primo Edvardi ſexti doth not alter it, noꝛ give maze liberty thereto 
te than it had beloꝛe, And therefo2e if it ſhall be ſaid to be Rent created by the @ta- 
lp tuts, 
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tate it onght to appear by the Dtatute what the Rent is fn ſpecial which is crea: 
ted by the Statute; but that voth not appear, and thersfoze it is the ſ me Rent 
which was before, of Which the beginning is not known; whercof_feifin onght 
Acer tag win gd hop: ; and thereupon Jones put this Cafe: It Lozy 
and Teftafit by Rents and Services; N the Tenant by licente at this dap 
makes Feoffment by In denture to hold ot him by the ſame @srvices*s he holds 
ober, In Avowꝛy foz this Rent, there oucht to be ſeiün within foarty pears: 
Fo! it ts not a Rent ot certainty newly created, but refcrs to the ahcient Te⸗ 
nure, which ought to be he wn, and ſefſin pꝛoved; but ff he create a Rent cer: 
tain. it is otherwiſe, And there is difference, as ail the Jafttces held, where the 
ſaving is of all Rents; fo2 that nihil certi implicat, and where it is a ſaving of 
a particuler Rent to certain perſons; and it would be a greet miſchief if there 
would be ſach an expoſition. That Rents generally ſaved by the ®tatates,Chenid 
be ont of the Statute of Limitatien , wherefoze they all concluded upon the 
point in Law, That this Plea, That he was not ſeiſed within fourty pears at. 
was gwd, and the Judgment given fo2 the Defendant erronious. But Whit- 
Jock and Hide conceived, That the Avowzy is ill, betauſe it was ſatd, That ul- 
timus Presbyter was ſeiſed of the Land holden jure Presbyreratus, Wherces none 
can be ſciſed in jure de! Mieſlhod, which is his Office, but in jure Cantariz 
only, And to that point the other Juſtices ſpake not; but upon the point in 
Law, they all agreed, That the Judgment ſhould be reverſed, 
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Ward verſus Uncorn. 


Ebt for ſeventy two pounds, Whereas the Plaintiff and Defendant 
19 Decemb, 6, Caroli, ſubmitted to an Award of all Acttons, Suits 
and Demands bet wirt them, to be Arbitrated by J. S. and J. D. So 
that they made their Award ty Indenture befoze the ſixth of January 
next following. And ewes, That they, upon the fifth of January, 
by Indenture, made their Award upon the P2emiſcs, and thereby Awarde? ſe- 
venty t wo pounds to be payed by the Defenvant to the Plaintiſf, and that either 
of them bekoꝛe the tweifth of January following ſhould make a Relcaſe, from 
ene to another, cf all Actions, Daits and Demands befc2e the twenty cighthvay 
of December laſt paſt, That tog net paying this ſeventy two pounds the 
Plaintiff bzings this Action, The Defendant plcads nil Debec, and found fcz 
the Plaintiff, And Germin moved in arreſt. of Judgment, That this Arbi⸗ 
triment is void, becauſe they did not determine all Controverſies from the time 
o: the Submiſſion: Foz they *ppoint a Releaſe to bz made of all Actfons and 
Daemands untill thc twenty eighth ol December: So the twenty eighth of? 
December ts ene day befoze, and there might 5tvers cauſcs of Action ariſe the 
twenty eighth of December. And the Arvitriment made the twenty ninth of 
December recites. That Actions and Controverſics were then depending, 
wh rekoze this Arbit:iment was vold, and the Plaintiff ought not to have 
Judgement. Bat Whicefield, è contra. Foz they recite in their Award, that 
they made their Arbitriment de & {uper Premiſh;, Do it ſhall not te intended, 
That anp new cauſe of Acton «roſe upon the ſaid twenty cighth of December, 
unle}e it be ſpecially ſhe wn. And when they ſay they made an Award de & ſu- 
per Præmiſſis, it hall be intended that they would make an end of all thines 
ſubmitted unto them (and which were notilled unto them) unleſſe the contr iro 
be ſpectally ſhe wn. And this Releaſe chli viſcharge all matter alth:ngh th: x 
were depending in D itt the twenty ninth > December, being the dap of S.1b- 
miſſtor, they ariſir g fc2 cauſcsbcfoze; And foz thu he re ped upon Baipole's 
Caſe, Coke 8. fol. 97. and cited a Calc Trio. 43 Eliz. rot. 947. bit wirt Barns 
and Greenwey, wh:rea ſubmiſtion made tze fourthof Detember, of all mat⸗ 
ters end controverics betwirt them, and the Aw: rd was of firty pounds to be 
paid fn ſatisfaction of al cauſes and matters untill the thicd cf December, and 
ſy exc!udes one d2p beteꝛe the ſubmiCCion, and foz this cruſe exception taken 
and pet adjudged ; Foz it ſhall be intended a finall determination of eli 
cauſcs, And there hall not be ſuppeſed that any cauſe did newly ariſe the third 
day of Detember, unicſle it be ſpecially ſhe wn; ſo here, &c. ke which,%c. And 
cf this gpinten was all the C-urt : ke wher he Laith, Th:y me an Award de 
& ſuper ptæmiſſis; and it dcth not appear to the Court by any ſpet ai ſhe wing, 
That there is any cauſe newly ariſen upon the ſaid twente eighth ol December 
the Court will not conceive any ; therefoze the Award is well mans. cſpzciafp 
when he takes A7u2, Thit nullam tale fecerunt atbittium, 62 Nil debet, Which 
is all cn? as this caſe is ; Wihereupan a Rule was give*,Thit Judgment ſ<crn!2 
he entre fo2 the Plaintiff, unleſs cauſe ſhevn; & c. 
E Floner 
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n an 0 1 63 Hader m E e Be Lhe, | Ah of Dr 
t in the Com g Bench; 1 
— of Oober the Indenture is . Chmeccry : Jus was joyfco, 
Tube ther pr Exrpaing? ne time ot this. Jud dgment , And 
all this matter being kound 9 ecial Aerdia, Lictleton fo2 the Plaiattif acute, 
That the Jadenture behind b have relation to the time of the fealing 
and delivery thereof and makes the Bargain leifed ab We en the Ber 
galncz was vot ſeilcd at the t me of the Judgment; and for that he relyed upon 
8 Ed. 6. Bro. Inrollment de fayts g. Where t wo Jopnt-tcnaiits, the ont birgains 
&-, the other dyes bekoze Jurcument, and the J rolment is within the ſix 
mene ths, the ,moity oneip {yall palle ; fc2 the Derd intended to pace but the 
wes Þ 1 note, That the E late tonttnues in the Bargainoꝛ untill the Au⸗ 
t. of er W'te he couid net be lied ot the Gate, , Aud Coke Lice. 147. 
lte Wu birgzit and tue, the Bargain oꝛ ald Woreaing jopya in a Opent df a 
Kin ige. the Dey is inrolled Within ur moncths, it is the Gant. of "the 
0 958 )confirntition of the Bargainoz. And it bargain any ſale be of 
an Avvowſen app: andant, and the Church becomes void h2fo2: 
he ent che Anrolimint being within the ſix moncths, the Eargai: 
V1 y3ve the be 17 5 of tuts etentation and ot all atreats oł᷑ Rents incuyr 
botoze the Aurollment, it b. ug within tye x meneths. Os if a Bargen 
th a . atdut(s, ukttr ward the Derd is tnrolicd, The Wife ſhall hab: 
erz As it weis rid ved ke the Mile et Baron Frevill ;; And that, Trip. 14 Ja- 
cobi bet wi;t Gawen and decy it wis apjudged, That if tho Bargain grants 
Rent out of the Land beft ze Inroſſment, um oktrrwards it is Inrelled, the 
4 f nt is end. wperekeze; ar. But Charles Jones argued foz the Dekenvant, 
Thit until! 'Inrollment the poſſefſion and freehoid continues in the L argaino?, 
ad nothire;deveſ's ollt o An; fer the Statute ts cipꝛeſle Th t nothing Wall 
paſtt until Inxoliment; ſa that tom the tune et the palling until p Inrollment, 
z remind ſe led; They the 'Inroltment not being untill the cighteath of 
O oher, nd ide Jude ment being the ninth of Ogober, and te JAue being, 


- WWhizth:r he were ſelted in to the ninth of O ober? Upon this ſpec al Ac rdia 


the JLuc is ound foz the Dekendent which is the reaſon, in Coke 4. Hind's 
Caſe, Thꝛtit a Barg inc: mabes d Feolment 02. Fine betcze the Anrallment 
ta the Bargaivee Himſelf © end afterwaras the Dee is inrolled, the Bargainee 
is iu by the Fine oz Feoſtment; but the Jarcliment thall take awoy all incum⸗ 
bances maar by the Wargaino? Hirfiſeif, to © Stranger that they ſhail net 
P22jadico the Bargainee ; fe2 the Inrollment hath rele tien to take a wap all in 

cumbzances:, Foz Which m. And all th: Ccurt agried, That the inrsliment 

of the Dꝛed within the kr moneths relates to the ſcaiing of the Deed and makes 


the Wargainee in, to avoid all intumbzances made unto Str uigirs after the 


intealing. But Jones Juſtixe conceived, That in rei vericare the Varcainc? 
hall be ſaid to be ſeiſed al waycs until the Jnrcliment, and nothing paſſcth to 
the Bargainee untill the Inroument; ko; tt is fo expꝛeſiy appointed by the St 
tute: and it is quaũ conditio precedens, and untitl it be pertezmed nothing 
veſts in the Eargaince, / And he citeda-Caſe betwnt Bellingham bargalnoz. 
and Aliap -bargitnee ſecundo Jacobi, That if a Bargaines befcze Jnroilment 
brreains the Lind'to any other. and after the firſt Deer is inrolled, and after: 
wards the ſecond butgain and ſale, and both of them within the fix moneths: 
The ſecend bargain and ſale is dofd; betauſe there was nothing in htm at the 
time ot the barcain and fale : and thereloꝛe be and Hide. Chick Juſtice inc lined 
; þ this C;:fe was and the Jae jeyned and found) foz the Defendant. Bat! 
- w's of opinion, Th when the Jnroitmcnt is within the fix moneths, ye 
is in ab "initio ; and the Fer Azus in the Bargain ab ipirio ; 
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poſſeſſion to the uſe ; but that is ſtopped. untill the Ded be inrollen within the 
ſix moneths, and when the Derd is inrollev, it ves in him ab inicio, and tb? 
poſſeſſion is exp;cant tothe uſe at the time of the ſealing of the Deed; and us 
till the Ped into led, the Sergaine hath eleuton, whether he will take it bythe 
Dat 02 not e which is the reaſon, Ch t ik he himteit in the interim tines an 
Cate by Feoffment oz Finc, he himſelt via TP afe, and takes.bp con- 
veyance at the Common Law and not by the ale: But when he himſelf doth 
noact of diſturbance. and the Arollmcnt is within the fix moneths, ft wall re- 
late to the pate of the Died; and that is the reaſon he ſhall have all Rents in- 
curred iu the mean time and the bene$t of pzofenting-to ©hurcyes when they 
fall, and ali be ſav ſeited ab init io; and then the Bargaince i: ſeiſed the card 
ninth day ol O 10b:r, being the day of the Judgment and net the Bargainsz: gcc. 


% 


Wh:reuponthz Court won!d further adviſe, 
ſha Athey verſus Heard, | 


Ction ſur TYover & Converſion of Govs et the Auteſtates. The time of the 
Converſlon being ſupp;ſed after the Adminiſtratien committed, Aria 
being found ageinſt the Plaintitk the qut ſtion was Whether the Plein 
{iff would pay tolls? and reſolved,” Chat this Aion being grounded upon the 
Converſion in his own time and not in the time of the Jnteſtate, was as his 
own pꝛeper Anion; Whexefeze he ſhould pep colls, 


Taylor verſus Willes, Trin. 5 Car. rot. 1204. 


- 


Rror ſur Judgment in Exceſſer. In an Adion of the Cate upon an A ſſump- 
be, Th t inconſizecatf:n the Plain kiff Willes euld deliber two hundzer 
and a quarter of Mond, the Defendant Taylor aſſames to pay es much 2s it 
fhould be reaſonably wozth; and upon another c ion aſſumed to do an⸗ 
ether Act ; Taylor pleaded Nan aſlumpſit; the Jarp find quod Affumphc;” ci 
aſſeſſe fo2 damagcs thirty thze pounds ſix ſhilings eight pence (to be pꝛid in 
Dying, if by Law it may bs) and afſeſſe toꝛ Fests ſix wWillines eight pence; And 
Judgment was given That he e the thirty tier pounds ſix ir ing⸗ 
eight pence foz damages aſſeſt by the Jury, and the coſts; and Errtz deing 
bꝛongbt, Germin fez the Plaintiff in the W2it cf Erroz aſſigned fo 'Crrc2 , 
Firſt, That the Uerdic is l Bec duſe they find generally quod aſſumpſit , and 
do not div de them being ſeveral; ied non allocatur 3 fog-if they were upon [eve - 
ral pꝛomiſes. yct Non afſumpſir Taka is god ; And the AM erdic lo gent ral is 
od, The ſecond Errcz was. Teciaſe it wis found, Thit the damages et 
tty the pounds ſix ſhillings eight pence to be natd in Dying, ti by Law it 
mp be, ts void, c. ſed non allocatiir g ko the finding the A ſumphs 48- god 
enough and lo wes the aſſeſſixg damagts to thirty tzʒ vounds ũx nil iacs eight 
pence, but that which was fouud alter iz voti and the Judgment (omitting that 
which was void) is god enouch : Mhperelcze the Juvament was affirmed. 


Matiot verſus Kinſman, Mich. 5 Car; rot. 38. 


Ebr, Upon an O ligation, The Defendant demands Oyer et the Condi. 
tion, which was, Mhetees he had taken A. S. a Midow to wife, be ing pol 
ſeſſed of divers Gods, Jf he ſhould permit his ſaid wite to make a Mi, and to 
dilpole in Lecacies as much as ſhe would, not exceving-fifty poumd . Aad p. 
and perfozm what ſhe appointed, ſo that it dis not excted fibty pounds, That 
then, Kc. The Defendant pleads, That the div not make any Wil... The 
Plaintiff takes iNaz thereup.n, and t was found, That ſhe-macs Will, and 
thereby diſpoſed of divers Legactes, not cxcceding the fumme of Afty. peund; - 
But thit ſhe was Cover: at the time cf the Will making, Kc. And therer pon 
tt was adjudged koꝛ the Plaintiff :- Fo2 although ſhe being a ZemeCovers, cou!d 
not in Law ho permitted to make a Will to diſpoſe of any Gods without the 

op D 2 * Hausbands 
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Þ:9binds Kent pet tis a Will withinthe intent of the Canvitton; Foz it 
wn OR INE Go Wha ny Oe 46 pop, 
rot are x er appointment, whith 'the 
— by dla \bligat/on ty honup ta pertmm: Foz whith the findingthit the 
was a Femme Copers is hot material: Whcreapona Rate was giden mans 
eee unleſle othet matter was fhewn ec. 


-- Drake's Cafe, 


\Robibiciog. Totes fait tu the Spiritual Coutt before the Commitilos 

ners Eccleſiaſtical fes Alimony : Mhetr the libel tuppolethj divers pattitu⸗ 
lar craelties ufed upm the wife foz which ſhe was enfo2cev to de part; And that 
the husband would not allow her any maintenanct, and tic ti foʒe he ſued befeze 
the Eccleſiaſtical Commiſſioners {oz maintenance. And becauſe it is a Dait 
p;operily ſuable befoze the O2pinary, wherein, if th:re be any wzong, the party 
grie ved may have an Appeal: And although this is one of the Articles,where- 
by autho2ity is given them by the Commiſſion to hear and determine; pet be- 
cauſc it is not any of the canſes which are within the Statute of primo Eliza» 
berhz, foz which cauſes the Cummiſſton is qzvaincd, the Court awarded a Pro- 
h Ibicione ex motione Lavrenti Hide Militis, 


Rockey fte Huggens. Trin. 4 Car, rot. 764. 


Ei Jectione firmz, - Up:naſpectal Uervict the Caſe was, A Copyholder foz 
life pzetendinga cuſtome in a Panoz, That he map cut down and ſell Cims 
growing upon his Copphold: And the L .d pzeteriding, That there was no ſach 
cuſtome; 6 if there were, That it was voivandagainſt Law; enters foz a fo2« 
feiture,2nd makts the Leafy tothe — The Copyholdcr te enters: and 
up: Not Guilry pleaded, the Jury found, Thit the Lind was Coppbeld foz 
lite, And th? 1 down Elm. being Timber træs and ſold them, And found 
the tuſtome ol — 1 And whether it were a 
god 875055 N . And it wis eftentimes argued at the 
Barre: ko n mn 5 fo? the Platntff, and by Rolls and 
Charles 2 the Defenqant,'- And nom this all the Court refotved 
fc2 NS Fond Foz this cuſtome found, is a voto and unrraſonable Caftom, 
and not allowable by Aw. Shat a C:pꝛ holder fc; life may cat down and ſell 
timber and diſ poſe of them at BRA; Foz it is in veftracicn of tie 
Inheritance eee oppholder toꝛ life, But peradventure 
there my be fuch Custom fta a Cop! vt Inhcritance, that being onelp - 
to the p2ejudiec of him and Ns heirs: ' And when be hath quaſi an Aaheritance 
in the Co he hath lo likewiſe in the Tres gro wing thereupon. Tut a 
Coppholdet f 02 life hath bnt n 2 the Land ans ſo he hath in the 
trees: And ft is unreatonab he ſdould tut down, felt, and del roy the 
Inheritance and it would be to the ercat pzcjurfce cf thoſe who ſaccervey; fox 
they ſhould not have to maintain the Bouſe and the Plough. And although it 
was urged at the Karre, That it being found to be the tuſtome, the Court ſhan 
not adj udgę it il and unrcaſonakie, when it may have reaſonable beginning: 
ez as Lettæ to lite mæy be without tmpeachment of Matte; ſo tt may de here, 
That — 4c granted A7 — beginning with this liberty, and the Lozd by 


that mears m \-Þ comme Fine upon the granting of the C6pyhald; 
200 f we by intendment al wapes in the hands of particulat Te⸗ 
nants, tt maß be fappoſtd that they planted and neuricht them, and therefoze 
ſhoul2 hade the greater liberty to cut down and dilpele of them, But the Coutt 
held, That thete reaſon wi not maititain this Tuſtome; os Leaſe fo: 
lite 02 rt of Wafte-ourht to be begun dy Died, uud 


without Derd ts not gad. And it is againſt the nature of the'Efate of a'Topy- 
holder, that he ſhould do Ad in yeftracion of his Tffate; thereteze tuſtomes 
which maintain them ſhall be allowable; but not e converſo, And a"pzeſivent' 

was 


— 
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wis ſhewn to the Court, Hill. 45 Eliz. rot. 15 6. idthe Com. Bench betwirt 
Powell and Peacock, where ſuch a tuſtome was pleaued in Treſpaſſe and av 
judged It was not cod. And I my lelt have ſen the repozt cf a Caſe, Hill. 
6 }ac; tot. 264 3; bet wirt Rowles and Maltecs, upot u fpeti il Acttia inan Ejc- 
Aione firmz, which wis avjudged Trin. 10 Jac; where the guſtome of Beaygnrn- 
ter was, That a Copyholder foz life might nomin#tt his Duccefſo? and fo in 
perpetuum, dc. That ſach a Copyholder might cut down and ſell timber tres; 
Au the Juſtices argaed, That where ſuch a Coppholder hath the Anhcritance, 
and where his Sucteſſoꝛ comes in by his nomination (whom by intendment he 
wauld not pzcjuvice) there ſuch a cuſtome might be cod, Put they alt agreed, 
ſuchg cyome fo; # Copyholder fey lie to tut down any fell Tres, wg not 
god; And they there cited the Cale of Powell and beicock to be fo adjayeed, 
and to be gov Law, And ſo au the Court here held; That thts caſfome fdund is 
vold and unrtafonable; Mhertupon tt was avjuvged fos the Plaintiff, Vide 
14 Ed. 3. Barr, 77. 21 Hen. 7. 40. 11 Hen. 7. 14. 9 Hen, 4. Waſt 59. 


- Covgham verſas King, Hill, 6 Car. rot, 114, . 
Orenent. Againſt the Defcavant as Aﬀignee of an Aﬀigrtie;for not ripitr: 
ing ek an hoaſe let inter alis. The Defcnvant takes Jlne upen a mean 
aſſſonment of the Leaſe laid fn the Declaration, After Acrdia fe; the Plain- 
tif, Wright tak vivers exteptions to the Declaratfon in arreck of Judgment. 
That the Plaintiff ſhews the Leaſe to be to j. S. and by him deviſed to J. D. and 
made J. N. his Executoꝛ, and that he virtute Lepationis entred and aſſigned to 
W. S. an he entred and alligned ene houſe, parcel of the pzemiſſes, to the Defen- 


dant, who entred and made ſpoll in an Hat and Chamber porcell ef the demiſed 


pꝛemiſſes, &c. Due Exception was, Becauſe ye ſhe ws that the De viſæ entrev 
and was poſſeffed virtute Legat ions, an vctij not ſay, That the E etutoʒ aſſert» 
ed. fed non allocatur: t being alledgey, That yz-thereof was poſſcſey victure a, 
Legationie, and Afae being taken upon a cc llaterai matter, it ſhail łe intended, 


. that he entred with the afſent ofthe Eretutoꝛ. Another exteptlon tras,Becauſs 


the bzeach was aCiqned in ſuth an houſe parcel! præmiſſorum, and doth not lp, 
ptæmiſſorum præqimiſſorum, and to him aſtignev fez in the Te iſe are divers 
things excepted; and tt may be that this is pircel ofthe things excepted, cz not 
parcel of the pztynifſes alligned, fed non allocatur? Foz premiſla all be intend⸗ 
ed pradimifla & aſſig nata, and fhatl not be cxtrm2evto any Lands not dimilla, 
The net erception alledged was, That the Dekerdant is but Agipntee of parte! 
ol the things demiſed; And ther he in not ty rgeable with th'i® Cövenôht, ro 
mode then the Aſſignee of p*rcet<111 be charged ia det toꝛ the Rent; But th 
Aaion lies againft the firſt Leffee, as it a held Co. Id. 3. Walker C. te; ed 
non allecatur: - Foz this Covenant is vivivableany foflo ts the X ind, with 
whtch the Defenvant, as Aſſignee; is chirgeabte by the Commdn L iw, cz by the 
S'atate of triceſmo tecundo Henritroftavi * Ah:ttupon it was adjudged fo3 


the Plaintiff. | 


Feme Covert ſues in the ſpiritual Court ( wichout her hu band as the m y 
te defamation, and ſentenct foꝛ der, and tons agency,” In Appeil cf 

, this D:ntence tothe Arches: The Delennant pleas there th: reſcaſe ot 
the Baren as well toꝛ the Wenterice as fc2 the Coſts wii h was there dit Howed; 
whcreupon he pꝛayed a Prohibition: Ft if ws aedged That aga Feme may 
ſuc. fo the Baron map releaſe, and that being releaſed fs to be guided actoꝛding 
to the Common Law. But the Court contei ved, Thit the relcaſe of the Baron 
cannot be a barre to this Daft quoad reformatianen morum : Foz the Feme 
bring ſcamvalized. may ſue in the ſpfcitual Court to be repiired therein; and the 
Ccurt may ſentence the Defendant to a ſabmfion 02 co:poz l ſatigfacion, 
wh'ch the Baron cannot releaſe. But foz the re'eaſe of the cots, The Baron 
may well do it; Whereup n Rale was given, Af tauſe were not ſhewn at a 
dap &c, That a Prohibition heuly be aworded to ſtay the Dait quoad the C.ſt-, 
Sic 


* 
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Sic William Maſham verſus Bridges, 


- 0 iian of che Caſe for words. Whereas he w:9.a Aultice gf Nate of the. 


of Edex; appointed by Patent of the King, by the ſpice ct ten 


„ 


1 Tears, That the Defendant che ficit of January,lexro Cat oli ſpake ot him, 


being then Juſtice of Peace of the ſame N Sir William Maſtam is 
but an halt-eared j ullice, he will hear but on one de. After Uerdict upon 
Not Guilty pleavcd, and found toꝛ the Plaintiff, it was moyed hy J ones in arreſt 
of Jadgment, That he hath allevged he was Aaſtice of Peace h ent from 
the Kfng toꝛ ten years laſt paſt, which cannot be; foz the King] ath not reigned 
ſo many years ; ſo it is impoſſible and contrary in it telt? Any without Few 
ing Thet the woꝛda were ſpoken of him as of a Auſtice of Peace, the Adiog lies 
not. And of this opinion was ell the Court,. That if it be not ſufficiently 
chewn he was a Juſtice of Peace at the time of ſpeaking the woꝛds, and ſo no 
ſcandal to hm as Jaffice of Peace, the Acton les not, But the whole Ccart 
conceived, Altheugh the firſt wo2ds, ſewing he is a Juſtice of Peace by the 
Kings Patent, cc. were void and apparently viticus (foz it is impoſſible;) Any 
if he hip reſted thcre, and thore had deen no other ſhewing cf his authozity, . the 


Fd 


Adtunc Juſtice of the Peace ( is at the time of the ſpeaking of the wozds 
that tatkiceth; And what was alledged befo2e is but ſarp:uſage and vitious. 
And kez tbe weꝛds they held, That thep were ſcandalous, (being ſpoken of a 


' Artion would not have lyen: pet when he ſhews that he ſpake of him ſach we2vs 
il 


Juſtice of Peace ; ) Mhereup. n it was adjudged fez the Plaintiff, 


Sankill +erſ#s Stocker, 


Action for words. Alter Ucraic foz the Pl aintitt, it was wioved in Arteſt of 
Judgment, That here is a Miſ-triall, not ayded by any Statute; Foz upon 


the Venice facias there were but twenty thꝛee Juroꝛs returned, where there 


eught to have been twenty four: And the Trial! was made by ten of the pꝛinti⸗ 
pall Panell, and two of the Tales de circumſtantibus. But Jones, Whitlock, 
and Hide Chtef-Jaftice conceived. That, the Triall being made, the non retur- 
ner of the twenty fourth is but a miſ-return'of the Shcriff, which is apded by the 
Statute of decimo octave Elizabethæ. And foz this was the Cgſe in Coke lib. 5. 
fol. 37, betirirt Tyrrill and Gardiner cited, where upon the Ve fire twenty thꝛee 
were returned and the Triall by twelve cf them ; What was god, and ayded by 
the Statute, But againft that t was urged by Maynard (and 1 my ſelf wes of 
that opinion) That where the Trpal is by twelve it the pzincipal, It is gad. 
But if there were not twelve of the p;incipal ſwozri, It ſhall not be god, Am 
fc this purpoſe was cfted the Caſe in anno vicelimo- Jacobi, betwixt Calthorp 
and News; where in like manner, a Tryal wes by ten of the pzincipal,and two 
of the Tales, and it was adjudged a mii-tryal 2 whereupon t was adjourned, 
Bat- afterwards upon conference with the Juſtites of both ®:rjeants-Inncs, 
the greater part of them conceived, Jt was but a mif-retarn, and ayded by the 
Statutes of decimo octavo Eljzaberhz, & viceſimo primo Jacobi: And al- 
though the Trial was by two of the Tales. ft is not material to the parties, noꝛ 


pejudicial to any cf them, but only to the Jurozs, who loſe their ANues: And 


it bring but a Miſretourn by the Sheriff, was ayded by the D:atutes ; Whcreup* 
on it was adj udged for the Plaintiff, 


Termino 
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Regis, in Banco Regis. 


Nchis Vacation, viz. 25 Angul] Anno 16 3 1. Sir Nicholas H ide, Chief] ultice 
of rhe Kings. Bench, being a grave, nec diſcreet man, and of great 
Learning ad Piety, died at his houle ws e.Coupty of Sourhhamzpron ; And 
ee Sic Thomas Richardſon Chief Jullice of the Common-Bench , was made 
Chief Julilice,ot che Kings- Bench, and ſwotn che 24 of October. He came to, the 
ſaid Bench attended with divers of the Serjeants: And being in the Court (af- 
ter a ſpeech by the Lord Keeper, ſigniſying the Kings pleaſute, and his anſwering 
ſhoxtly theteto) he was ſworn, and his Patent ted; which was a. Writ under 
the great Seal, ditected vnto hita by the name gf 7 homas Richardſon, Chief Ju- 
ſtice.of the Common · Benc in That the King had appointed him to be. Chjef Juſtice 
of the Pleas, betore bimlelf to be held, and commanded him to attend the aid 
Office; hich heing read, he took his place in the Court. And the ſame, day 
Sir Robert Heath was (worn Ser jeant in Chancery. And upon the 25. of Ober, 
being Tueſday, came in his party- coloured Robes to the Common- Bench, and 
performed his Ceremonies as Setjeant; and the ſame day kept his Feaſt at Set- 
jeants Inne in Chancery - lane, and gave Rings to evety of the] udges quorum In- 
ſcriptio fuit, Lex Regis, vis Regit. And aſtetwards upon the 27.0t Oteber,being 
Thurſday, he was worn Chief. Juſtice of the Common Bench. And the next day 
after William Ney, one of the Readers of Lincolnt. Inne, was mace the Kings M 
turney General. 


. 
* 
* 


Smith verſus Notfolk. 


Ebr. As Adominiſtratr.x to Smith her husband, foʒ two and twenty pound 
due upon a Leaſe fo2 ycarg,made by the Jnteftste,foz a Quaricrs rent due 
in the time of the Inteſtate and two Qnarters rent after his death; The Leaſe . 
being made fo2 one and twenty pears by the J. teſtate, cut of a Leaſe foʒ years, 
whereof he was poſicCepboth,st them having continuance koꝛ divers pee cs yet 
to come. And the. Action wig 20;ght in the Deriner onc y: And artet verdia 
foz the Plaintiff,Noy and Zermin, moben in rat of Judgmer t: That the Dc- 
claration was not. god, Becauſe ſoꝛ the two laſt, ui xters et Rent due cftcr the 
death of tis Ju teſtate, the Aajon ought to ha ve been in the Deber & Detivet: 
Aid fo2 tyit,they r{lyed upon Hargraves Ca 1 5. fol. 3 l. But Jones, Whit- 
lock and my (ei: held, That the Acien, wis we b20apht, in the Det inet. and ſo 
it oaght to have been; ſhe having the intereſt cnely as Apwinifizatrix -And that 
Hargraves Ciſe tepozted is nos L: And ] ones ſaid; hc kngw it to be rever⸗ 
fd in point of Judgment ſoꝛ this cauſe ; Mbercupon Nute was given, that 
Judgment ſhould be entred fog the Platatiff  anieſſe oth:r cauſe was thewn, 
&< 


Tavernor verſus Skingle. 


bt. Non an Od igation of ene hund2ed pounds cond'tioned topcrfoyn 
Dis Award of J. o. and J. D. ſo as they made their A war befoꝛe the tent et 
October follewing under their hands and ſeals: and it tqey did net acre, then to 
and to the umpirage of . N. ſacs he made it in W2iting under his hend and 
feal befo c the 2 9,06f October following. The Dekendant pleaded, Th:t the 
ſaid J. S. and j. O. did not make any Award beſoze the tent sf October, noz }. 
N. the U-npixe befoꝛe ths 20,0f October, &c. 
Lis 
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The Plaintiff replies, True it is Chat J. S. and I. D. did not acre, noꝛ make 

any arbitriment befoze the tenth ef Octobec,but that j. N. the Umpire did make 

an Award befc2ec the 2 0.ofORober.under his hand and ſcal and ſhe ws it; where, 


imet alia the Defendant was to pay to the Plaintiff thirty pounds upon ſuch a 


dap, at the houſe of William Sutton in Chelmsford, kein g the ſign et the Tock, 
and foz the non · payment ok the ſaty thirty pounds, aledgeth the bꝛeach; And 
thereupon the Defendant demars: And Wright kcz the Dekendant moved, 
That this ſubmiũ ton is void ano incertain; foz it is 1i ihc y do not agree, ànd it 
dot not app:ar to whit they ſheuld agree, and an int ertain fubmiſton is void, 
ten non allocatur: oz the werds, li chey do not agree. ha ve the int endment It 
th. y do not agre and make their arbitriment under their hands and ſeals befoze 
ſuch a day ; foʒ other wile it is quaſi no agræment within that cond tion. We⸗ 
tondly he moved. That this arbitriment by the Umpire was void; koꝛ he ap 
points money to be paid at the houſe of a Stranger, wherein by intendment the 
Defendant bath no intereſt, nc2 tan compel him thut is owner of the houſe to 
ſuffer money to be paid there; And an erbiir ment ought not to apyotrt a thing 
to bt dene to a Strancer, oꝛ by a Stranger, over whom the Dekendant hath net 
power, noꝛ in a Strangers hoaſe, by which Act the D:fendant might be a Lrcſ- 
paſſer. See Coke lib. 5. fol. 77. 22 Hen. 6. 46. Fut all the Court agreed, Thot 
the erbitriment was god; Fe the appointment ot the payment of the money at 
Der mecrz houſe (eſpetiaily being by int endment # common Inne) cannct be 
unre ſonable, oꝛ ſhall make an uniawful Ad; but by intendment the Plaintiff 
will ↄꝛot ure ſach kindnels, That the moncp may be p2id there; and ff the Dtren- 
get ſhall deny the vayment to be there, it peradventure map be a gad extulc fc2 
the Dekendant: But the arbitriment by it ſeif,prima facie, is god enough, wherc⸗ 
upon if wis adjudged for the Plaintif, 


2 Beamond verſus Long, quod vide ante,ſol.1 58, 
as row m..ved and orgucd by Maynard feʒ the Defendant. and by Rolls 

fo; the Plaintiſt, And fog the Platatift he ſirſt argues, That althengh 

the Hu band Wall net have a debt due to th; ute after her death with» 

out recovery. pat if they bring debt and recover, and after the Wets die, the Hal⸗ 
vand hall heve thet debt quia tranſit in tem judicatam ; and although the Bauen 
here ſheuld ha ve eꝛrecut on in the richt of his Mike as Admin ſtratrix, he could 


not have it tohis own uſc Fat to ſat sue the vebts of the Inteſtate: And when 


they are ſatisfie> he is chargable over in Accomp: to the net Asminiſtrat 2, o2 


petadventure ſhe Il be chargable toz that debt as an Executer de . on tert deme ſx, 


And they having been at the charge to recover that Debt and Ceſts, and Dam⸗ 
mages, awarded unto them; It is no reaſon the Þ.istand ſhou d loſe them: 
And he cited ons Preſts Caſe in nono Jacobi in the Common Bench, where an 
Adminiſt. durant. minor. ætate . recovered in debt, That the Exccutoꝛ et his full 
age might ha ve Exet ution of that Debt: But all the Court ( Hide Chief In 

ſtice being dead and none in his place) conceived That this Scite facias lies not; 
Foz the firſt Action was by t by the Baron end Feme Admin'ſtratryr, 
which is in anethers right; And the recovery being thereupen, is in right ot 


- the Inteſtate; And the Feme being dead, the Baron cannot claim that Debt; 


Fo2 he not being Adminittratoꝛ hath not any Intereſt therein: Fez the Ad 
mint{ratrix being dead, the Suit is met iy determined and cannot be revived by 
any, but by him who comes in, in that right. and ſo doth not the husband; And 
it differs not from the Caſe of viceſimo octavo Henrici octav i cited in Cok. lib. 5. 
Brucnels Cale, where an Exetutoz recovers Debt and dies in teſtate; The Ar⸗ 
miniſtratoꝛ cannot have a Scire tacias, bet auſe he is not pꝛiby to that Judgment, 
and he clatms peramount the J ad6ment, And they donbted of the Caſe cited no- 
no lacobi, if it micht be Law unleſs it ſhall be ſaid, That Adminiſtrator duran- 
te minaote ætate affirms the Wiil,and that there is an Cxecutoꝛ, and he claimes 
oz the C, ecntrix. 


Bat 


2 2 _ 
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Lut it is cigar if Adminiftraticn be committed, beteuſe no Mill is cxtan! 
and the Avminiftratoz recovers in Debt; and aftcr the Wefl is pꝛoved where t 
there is an Executoʒ, ſuch an T:ecuter hall never ha ve a Scire tacias upen that 
Judgment; Aud although tt was objected, That the Judgment is foz Cofts and 
Damages, whtch belong to the Baron, although the ſat» Debt did net belong un⸗ 
to him; And thereteꝛe the Scite facias ſgould be maintained fo2 the Damaces: 
Set the Court held That the Scice facias, To have execution of the Judgment, 
foz the D: bt and *Iſo fc2 the Damages is not maintainable, And whether he 
might maint in ac ire facias fo2 the Damages and Coſte, They would not dc» 
itver any opinton. Pet it zppears decimo nono Hd di quarti. It one tecovets 
in a real Acton Land and Damages, and dyes bef. 2c T:rcation, Tie H ir ſha 
have a Scire faci)s to have Exccution f 2th Land, and the Executoz koz the 
Damages, But foz the pꝛiucipal caſe, they all held, Chat the Scire facias lyts 
not as it is bꝛought, And gave Judgment foz the Detendent. And this Caſe 
being mo ved at the Table at Serjcants lune, to the chief Baron, and cther Ba⸗ 
tons and to Juſtice Har ie Chey all agreed in the ſame cpinton, 


Reynel verſus Champernoon. 


Reſpaſs. F« taking and cutting of his Mets and Dars. The Dekendant 
14 — ; Foz that he was ſetſed in Fer ot a ſeveral Piſcary : And that the 
Defendant , with divers others, indea voursd with their Oars to row upon his 
Mater and with the Ncts to tateh his Fiſh ; And foz the ſafeguard of his Fi⸗ 
ſuing, he tok and cut the Nets and O ts & c. Thireupon the Plaiiitiff dem uss. 
It wis moved by Bu ſred Whiclock, That this Plea is not god: Foz he cannot 
by ſach colour tut the Nets and D:rs. And of this opinion wos all the Ccurt, 
foz the re:ſon ura: But he might have taken the Nets and ©.rs, and vetai- 
ned them, as damage feſame, to ſtop their further filhing, Whereupon it was a2- 


judged foz the Plaintiff, = 
Tyler verſus Wall, 


Reſpaſs of Aſſault,Battery,and Impriſonment. Ultimo die Octobi is, ſexto 
Caroli.apud Withering, and tartpingh m to Tyverron,and detaining him 
in Pꝛiſon foꝛ t wo dayes. The Defentant jullifies, Weceuſe decimo 
tertio Augulti,'exto Caroli A Wit of Supp'icavit, de bono gettu, iſſued out of 
Chancery; And by a Warrant from the Sheriff to the Defenvant, being his 


Bayliff, he arreſted the Plaintiff the 21. of September, and vetained him two 


dayes, and carried him to Ty verton and delivered him to the Serif, which is the 
ſame Arreſt, Detention and Jmpziſonment.8:c. The Plaintiff rep'pes, and 
confcfſeth the W2it Warrant, and Arreſt, the twenty firſt of Sevrember, and 
Imp2iſoantent fo2 t wo days as the Detendant hath alledged. But che los, That 
he akter ward found Sureties befo2s the Sheriff, act ozding to th: Wit, and was 
diſcharged. And th t the Defendant Poltea, videlicet, ptædicto primo O o- 
b:1s,lexto Cato i, Aſau ted and Impꝛiſoned him, de ſon tort demeſn, Et hoc. &c, 
And upon this the Defendant demurs. And now gutchings fe the Plaintiff, 
moved, That the Plea in Bar was not god, Tecaule he doth not anſ wer the 
time in the Declaration, videlicet ultimo Ofobris, neither by Anſwer, noz by 
Travers. But'Grimiton fo2 the Dekendant argued, That the Juſtt cation 
being of an Act in the ſame County, and juſtitying all the time in the Declaras 
tion,although tt doth rot agree with it in the day but concludes, Quæ eſt eadem. 
Tran ꝑteſſio &c.is god enough the dap not being material. And all the Toutt 
was of the ſame op nion, and alſo conceived That the Replication was not god, 
varying from the dap in his Declaration, and is a departure there from; Whers- 


koze, &c, 
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— Er, 


Huehs, Adminiſtrator of J. D. ver ſus Harris, 


Ccompt. Againſt the Dekendant: Fo? that he occupied, as Gar dian of 

J. D. toꝛ nine years ſuch L inds which were granted to W. D. Father of 

J. D. and his Meirs, by Copy of Court Roll, renendum ſecundum con- 
ſuetudinem Manerii of O. who entted, and dyed ſeiſed thercof which eeſcended to 
the ſaid J. D. and the Defendant received the pzofits as Garojan ; and akter⸗ 
wards ]. D. dyed, and the Pleint tf, as Avminiſtratoz unto him, bings the Aat⸗ 
on. The D:fenvant pleads, That he did not reteive the pzofits as Ga. dtan ; and 
Ilſue thereupon, and keund foꝛ the Plaintiff And now Grimſton mo ved in ar- 
rift of Judenent: Firit, That the Declaration is not gad, Becauſe he d: th 
not recite the Statute of Marlbridge, attoꝛding to the uſual conrſe in ſth De⸗ 
clarations , ſed non allocatur : Fo2 being a gencral Law, it needs not to be r. 
cited: Aiſo that Statnte doth not give the Action, but is onely in affirmonice of 
the Commen Law, as Coke Litt. 89. is. Secondly, Jt doth not appear that they 
were Frœhold Lands but may be Copyhold : Then againſt ſuch a perlen which 
occupies a Copyhold, Accompt lies not; ſed non allocatur: Foz although tt be 
mentioned, That the Land ia granted by a Copy it is not ſaiv, Tenendum ad 
voluntatem Domini : ſo it map be well intended a Frie-holy : Ang in Wales 
there be many Freholds granted by Copy, and by Ve irg. And foꝛ the Plea which 
w:s;That he did not recetve es Gardian. And being kound acaintit him it ſhall 
be intended awful OGardian; Wherenporift was adjudged foz the J2laintiff, 


Crion for theſe words, ot an Atturney: Thou art a Knave, and ſtirreſt up Suits 
+ Zherwixt parties; and ſtirted'it up a Suit betwixt ſuch parties to their undo- 
ing; and it is a great pitty ſuch perſons ſhould go unhanged. Adjud ed fo2 the 
Plaint iff, What the Action lies. 
A 
Hollingſhead's Caſe, 


Olling ſhead p2ap3 a Prohibition to ſtaya Suit in the Spiritual Court fo 
| Defamation fo2 ſpeaking theſe wozds: Thou att a Bawd, and I will prove 
thee a Brvd, And becauſe theſe are woꝛds pꝛoperly determinable in the Spirt- 
tual Court, and foꝛ which no Action lies at the Common Law, a Prohibition 
was denyed. Eut fog ſaying. Thou keepeſſ ay houte of Bawdry, This being mat- 
fer dr ter minable at the Common Law by Endiament, ſaft Call not be in the 
Spiritaal Court. Vide 27 H. $. & Coke lib.4, tol. 2 o. 


Sanders verſus Corniſh. Trin. 5. Car. rot. 8 40. 


= Okt his Cloſſe bzeakirig at Weſtbrook, Upon Not Guilty pleaded, 
1 a ſpecfal verdict was ſound, That Simon Sanders was poſſeſſed of a Leal? 
foz one hundꝛed and thzeſcoze ycars of the Land in queſtion; And by his Will 
in witing reciting that he had ſuch a Leaſe, deviſeth, That his Bother Chri- 


ſtophet Sanders ſhould have the uſe and occupation thereof, and horrid take the 


pꝛofits of it during his lite; And after his death The ale and occupation ſhould 
remain to the Wife of Chriſtopher, during her Wfdowhod ; And after ber We- 
dow-hod,the uſe, occupation, and p2efits of the Pꝛemiſſes to be and remain un 
to the eldeſt Don of the ſaid Chrittopher, which he ſhall hoppen to have during 
his life ; And after, ſach Son dying without Mett Pale to any other Son whic) 
the ſaid Chriſtopher ſhall happen to have, one after another in fozm afo2cſaid. 
And if the ſafd Chriſtopher happen to dye without Yeir-Pale of his body. And 
tor that I have a purpoſe to have the fame Leaſe kept in my name, My Will and 
meaning is, Ihat the uſe, and profits, and occupation, ſhall remain and be unto 


Simon Sanders &c, in the ſame manner as befoze,vc, And lo to divers others in 
the lame wozds, 


Ind 


2 — n (92.3 
; SALE A 


Caroli Regis, in Banco Regis. 167 
And makes the ſaid Chr iſtopher and Simon Sanders his Exetutozs, and dies 
polleſſed: And that the laid Txccutozs pꝛoved the Mill, and zCented to the ſais 
Legacy : That Chrittopher tntted, and died without tſſue, and made the ſaid di · 
mon his Executoz ; which $imon entred and had iſſue j ohn and the Plaintiff of 
his eldeſt Son, and after made ] ohn dis Son Cxecutoz and dyed ; arid ] ohn p20e 
ved the Mil, end entred and made the Defendant gis Exetutoz, and ved: And 
that the Plaintiff entre d and the Defenvant o«ſ7-4 him: And if, & c. The que: 
fif:n was, Whethcr this de vile of a term in this manner be gon to go in remains 
der « And ik lauch Remainders, the one aftcr the other, and limitatton of the 
Deviſe of a Leaſe, may be god ? And all the Court inclined, in opinton, That 
the De vile of a term in this manner to make a perpꝛtut.p, cannot be cd: Foz 
to limit a poſſibility alter a polſtbflity;and to limtt rhe remainder of a term, attet 
a dying without Aſue,ſtanvs not with Law. But the Court would av viſe. 


Jenkins verſus Loung. Paſch. 6. Car. rot. 53. 


EKror of a judgment, in the County of Flints. The Exroʒ was aſſigned in the 

matter in Liw, The Caſe beir g adjudged upon a ſpet ial Aerdia in an Eje- 
Aone firmæ, was, That triceſmtettio Eizabethæ, one Meredith gave that 
Land tv Edward Randal, and his TUife,Habendum to the ſa d Baron and Feme, 
to tit uſe cf them, and the Þeirs of their two bedies ; And fo2 defanit ot ſuch 
tũue, To the uſe of Edward Morgan ans his Heirs. And whether the Baron and 
Feme habe an Cſt;te Tayl,oz but foz their lives, was the Queſticn e And it 
was there adjudged fo2 the then Plaintif, That it wes an Eſtate Tayl : And 
now argued by Lictleron, That it was Erro; Foz he alledge d, That the Eftats, 
out of which the aſe ſhould riſe, was but tos their lives; and the uſe cannot make 
the Titate larger than the Limitations: As 3 Eliz. Dyer 186, where Land 


was given to t wo foꝛ their lives To the uſe of another £o2 his life: It the Lel⸗ 


ſees dye, the uſe to him whom it is limited, is determined. Bit jones, Whiclock 
und my ſelt, udon the firſt motion, conceived, That there is difference where en 
Cate is limited to one, and the uſe to a Itranęer, there the uſe ſhall not be moʒc 
than the Eſtate out ot which it is derived ; Put not when the limit tien is ta 
{wo,Habendum to them tothe aſe of the heirs of their bodies, This is no !imf- 
tation of the uſe, noꝛ is the uſs to be executed by the @tatute ; But it is a limi⸗ 
ta ion of the @tate to them and the hefrs of their bodies; and they are in ty 
courſe of Common Law, And ſoit ſhall be taken as a limitaticn to them and 
the heirs of their bodies,rcmainder to the other and the heirs of the other, That 
the Deed may be conſtrued, accc3ding tothe intent of him that made it. And 
Jones ſaid, That he hd known this to be ſo adjudged in Wales tefoze this timt: 
Whereupon the Court would further adviſe, Ec adjurnatur, 


The King ver /xs Maynard. 


Ntormation. Fe ingroſſing one hundred Buſhels of Salr, to ſell again, centrarp 
to the fozm of thc Statute of quioco Edvardi ſexti. cap. decimo quarto. Upon 
the Declaration it was demurred: And argaed by Noy and Maſon, That this 
Jafozmation is not maintatnable: Ficit [Becauſe lng roſſing is no offence in it 
ſe!f.noz Foreſtalling and Regrating were not in themſelves offincespunthable 


befozc th: Statute ; No2 is ingroſſing in it ſcif uniawfal, but by confequince,; 


oꝛ by reaſon of the things bought and made de ater which'onght to be ſhe wn in the 
Cadiament oꝛ Jnfo2mstion, Decondiy, Bet auff it is not any viaual within 
the woz ds oz intent of the tatute; a it is not Uintaal, bet onelp Condi- 
mentum, and to pꝛeſervatton of Uitaalt And he tited a Reteze paſc. 13 
Eliz. adjudged That buying of Barley, and converting it ints Palt, and ſeving 
tt. wis no offence pumithable in a Pajoz, who ſolv it; nop made dim to be a Aiau⸗ 
aller (the Pajo2 bciag vꝛohibited to ſen Atauals:) And viceſimo j acobi avs 
jadged ite wile, That Hops were not Uicuals within the Sts tut⸗. 


2 2 And 
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And bac. i 5 Jacob, rot. 36, adjudętd, That buying ot Apples to [cul again, 
was not within the Statute of quinto Edvardi iti: And where if ts mentio⸗ 
acd 13 Eliz,cap.2 . That the Statute of quinto Edvardi ſexti. doth net c3timy 
to buying of Oy es, Wine, and other Mcrihandiſe, cxecpt Fiſh and Salt; it is 
to be intended that. waz not ta the point of Ingroſſing. but toy Fezctalling end 
Reegr xing, which is p2ohibiteo, And it would be a great int onventente. if Salt 
would be within the Law to be Aiduals, to be pꝛehibited to be ingꝛoſſed, for then 
it Mou d ix tend to them which carry Dait in Mains to be lold, And weuld en⸗ 
fore eviry one to b Sit by the E uſhel oꝛ Peck at Ships oz D:1t-pits which 
tie Law never intended, Bat pLaw intents tholc thin gs which are lold in great 
g iantity, aſuaily at et P-rkct in every County, as Coxn, Cattle, Batter, 
Cyeſe,8c. Put if any ine rolle ali the Solt, with an intent to ſell it at is own 
pꝛite, and at unreaſonable pꝛiſes, hc may ba thereof endiaed as foꝛ an olfinte at 
the Common-Law; and if it be found, he is finable.; as oppe:rs by a Recozo, 
Paſc. 43 Ed. 3. tot. i 9. ſue un in Ceurt: Whereupon it was adjourncd. 


Reipa's. Wya Plaintiff being a Feme ſole. The perties bei g at Je, 

and tryed hy Nin p;1us, and Uerdin for the Piaintiſk, and damages and 
tdoſtr. The D-:fenvant al jour in Banco pleads, Th it after the Aerdie, and 
betoꝛe the day the Platntiff tok to husband one J. S.; And ſhe being marc icd, 
dem imded Jude ment, cc. And therrupon it was moved by Rolls, That this be⸗ 
ing a P. ea arting after the Aerdict and betoꝛe the d y in Banco cannot be plca- 
dd. hut pꝛayed to have it dil uowed, md that he theu'd have Jadgment, Foz the 
Delen dant h th nod y to plead it. And of this opir ion was the Chet Juſtice, 
and my ſelt, cæteris ab entibus; Mbertupon Rule was giren. Th:t this Plea 
chould be oſted, And the Plaintiff ſuculd have Judgment, un els other matters 
mould be ſhewn cc. Vice 4 11.4.3. 21 H. 6. 10. 21 H. 7.33. 5 H. 7. 40. 


4 The King and Barnes verſus Hill and Wind ore. 
4 . | 


Nſormatiov. Apen the Ot tute triceſimo lecundo genrici octa i: Fit buy: 
Ling of Titles of out who had not ben in polſeſſten foꝛ one pcar, no2 hid any 
R:viriono! Rimainder, Aftcr Ue:dict upon Not Guilty picadcd, aud founs 
f. 2 the P.aic tiff, t wos moved t 4 arreft et Juꝛgment: F. it Betauſe he recites 
the Statute of tcricenmo ec ur do, andmil:ccites it in the date, and in the conti⸗ 
nuante; Fo2 he recit:sit to be at a Parliament Inchoat. uode: imo Aprilis, and 
continued u'que icenmo quinto Marti following. which is a miſpr ion in both: 


Foz although the ſ:cond Seſtion ofthe ſaid Parliament began the 12. cf Apri , 


vet the Parliament began the 28. ol April cricetimo Henrici octa i, and the fc: 
cord S. ſſion began the 1. ot April, tricelimo primo Henrici oftavi ; And the 
continuance by prorogation, was not until the 25.0t March, but until vicetn< 
quinto Mail, & ab inde uſque ] uiii, and then diſſolved , Ah. refoꝛe for this mit- 


_pricen,although it be a general Aa, and recited wherc it neds not tobe recited. 


yet that mif-recical makes it il, Vide Plow. 7 8. But Ro le, foꝛ th: PI: tntiff.ſaid. 
That although the Statute is miſrecited vet it is not m:tcria! ; Foz he doth not 
alledge, That it is an offence againſt the Statute cfozcſaid. feʒ then he had tycd 
it to the Statute recited: But it is alledged That he bought pꝛetended Rights, 
contra formam Statuti in hujuſmodi caſu editi prout. But the Recezd being 
vie wed, t was, That the Delendant Statutum prædictum minime cucans, and 
relyed upon the Dtatute recited, And there is no ſuch Statute, cc. The le. 
tom Exteption was, becauſe it is alledged, hat the Defendant Hill, not being 
ſeiſed of ſuch Tenements noꝛ having a Remainder 02 Re verſion therein, con 
veyed and granted triceſimo primo Ottobris, quarro Caroli, thoſe Tenements 
by way of maimenance and Champarty to the ſaid Windſore, and fe2 confir- 
mat to of the ſatd con vepance the ſaid Hill and Suſan his Mite. by Fine Hillarv 
guarto Caroti granted the ſaid Tenemerts to Windlore, and dothnot avcrre in 
facto. That it is a pzetended Right sec. as he ought to do; Foz that is the point 
of the Attic N. 
12 The 
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The third Efteption, Bccaufe the value of the Land at the time of the Fine 


wis 8001, And he doth not ſhew what was the value of the Land at the time 
of the bargain of thoſe Tene ments: And it may be they were ct better vaiue at 


the time of the fine thin at the time ol the grant, And the grant of them is the 


offente. The fourth Exception, Becanfe the Uervict finds Hi awd his Mite 
gullty and the Wife was not party ts the futt; wherefaze.8c, And the whole 
C. urt conte tved That theſe dekeults in the Inkoꝛmatton made it til, end that 
the Uerdict was i. But they would avviſe thcrcupon; 


Mathews ver [us Wherton, Hill. 4. Car. rot. 496. 


reſpaſs, Upon a ſpecial Ucrdid, the Caſe was, A Feme Coppholder fc 

lite, takes Baron. The Baron makes a Leaſe to one viceſ mo quinto Mar- 

ti. tertio Carol, by Fndenture foz ayeer. And by another Jadenfure da: 
ted the lame diy and pear m:kes a ſecond Leaſe to the ſame party foꝛ à year.to 
commence viceumo ſeptimo Martii, after the end cf the ſaid firſt TLeaſe, Ans by a 
3. Inde ture bear ing date the le me dey e ycar,m1kes aL eoſe to him fo2 a pear, to 
be: in the 29. tf March, next enſuing the end of the let end Le5fe; ar d lo betwxt 
cach Le: ſe two days, bet wixt the beginning ol the new Leaſe, and the end ef the 
Cozmer, And after the Baron ſurrenders his Coypholo to the Lead, who enters 
and lets to ancthcr foz fourty years, And after, during the ſecond Leaſe, the firit 
Lese enters, and the Le3ds Lefſe o/?s him; And if the Entry er the Logos 
Leſſe be lawłul, c. They pꝛay the dilctetion of the Court cc. And now Rolls 
argned koz the Plaintiff : The firft queſtion he maze, was, Mhether the firſt 
Leaſe be a foꝛfeiture » And he argued Thet ft ſhonly not be a Fozfeitare ; Foz 
by the Law of the Land, every Cepyholder may make a Leaſe f. a year with · 
out fo:fefture ; and here is but a Leaſe fo2 ene pear: And although it may be 
objected, It is a deviſe to avoid a foꝛfeiture, and covine & fraud, which the Law 
will not favour : Yet he ſatd Fraud and p2actiſe ſhall net be intended, unlefs > 
be found. The ſecond quiſtion Admitting it be a fozfeiture, vet the Lozd takin 
a ſurrendcr and not entring fo2 the fezteitute but making a Leaſe fo2 pcars his 
Leſſce ſhall not enter fo2 the fo:feitufe : Foz the Leſſee cannot, when the Loꝛd 
allows thereof. But Grimiton foʒ the Defenvant argacd, That it is a fozfeiture ; 
F. z the tha Lcaſes being all made at one time, ſhall be intended one inttre 
Contrada and net w' rranted by the Caffonre Bat ts kraud and pꝛao tſe app rant 
to di p. ive the Loꝛd of his foꝛ te titure, And this Cov/re nteds not to be found; As 
a Lea ſe fc2 thaw hundꝛed years fs Mortwain, and a Jopy freſs within the Sta⸗ 
tute of undec imo Henrici ſeptimi. makes a Leaſe by fine fo five hundꝛed years ; 
this is a f. 3feiture ss well as an Alicration of the Friehold cf the Land; Foz 
it ts an cqu*1 miſchief. and denyed That a Coppholdcr may wake a Leaſe toꝛ a 
year by the Law of the Land and the general Cuſtome of the Realm; Foz he 
aught to have a ſpecial Cuſtome otherwiſe it is net god, unleſs it be f62 the tr: 
al of a Title which hath been allowed.Becauſe it is kei reducing a Rite, «nd koz 
the Loꝛos benefit. To the ſecond he ſaid, Admitting ft fs a fozfeftue yet the 
Loꝛds acceptance of the ſur:endec not knowing of-the fozfeitare; is no diſpenſa⸗ 
tion therewith, and conſcquently that the Lows Leſſe hath a god Eſtate and 
Rite in him,fo2 wh ch bis Entry ts lawful, Ad Jones, Whitlock and my ſelt, 
were of that opinion ; Whereupcna Nule was given upon the firſt Argument. 
That judgment: ſhould beentred for the Defendant , unleſſe other cauſe was 
ſhewn. And another day being moved again\Richardſon Chſcf:Auftice being then 
pꝛiſent, although he doudtes at the firſt: Foz the ſecond p. iat Jt wes adjudgea 
by his tenſent foz the Defendant, 


Holliday 


— 
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Hollyday vrſas Oꝛenbticge. 


Reſpaſs of Aſſault/ Battery, Wounging, and Evil intreuing, at London, &e, 
2825 Defendant pleaged quoad the wounding Not guilty, quoad refiduwn cf 
the Treſpaſzhe pleaded Chat diu ante tempus quo cc. The Piaintiff, apud B:- 
dington im Comitatu @arrep , cemmuniter ius fuit, an il Trade called chear- 
ing at play of divers the Kings Subjeds ich ſalſe Dice, and defrauding them cf 


1 
” 


their money ; And foz the nang of his ſaid ill Trade, wandzing up and down the 


Countrop, to {;nd.out perſons Een at luch Games to deceive 
them of their money. And in his ſuch windzing the Country, to ſuch tatents, 
remporeqno:&c. came to the houſe i Nicholas Carew at Bediogton ateꝛe⸗ 
laid to find any wyomhe migh: by playing with ſaile-D:ce de ſpoyl of his, mony : 
Where Gading the Defenpant, and one William Arnold, in ſuch play unexpert, 
deſired them do plaz with him in the ſaid houſe: UWahcreupon the Defendant, 
and the taid William Arnold not ſulpeuing any huct 82 deccit, prædicto cempo- 
re quo &. play d with the Plaintiff in the ſaid bouſe of Sir Nicholas Cate at 
Dice fo money,(the ſaid © r Nicholas being in the houſe, aid a Jullice of Peace 
of the ſgid C:untp) And T ſaid Piaintiff paying with the Delendant, and the 
ſaid William Arnold with talſe Dice ſuht iy conveyed by the Plaintiff (divers 
ſums of the Dꝛtendants monty, tals & tradulencer dep edatis) would pat ſentiy 
have departed ſrom the hauſe, and ſought to tſcape: But the Defendant know- 
ing tertainy, That he was deceived by the ſaid falſe Art of cheating with fa ſe 
Dice prædieto tempnre quo &c, Mollitet manus impoſuit upon the Plaintiff te 
hʒiag him befoze the ſaid ir Nicholas, to be examined concerning the ſaid of- 
kence: And he examining,and finding him upon his Examiaatton various and 
uncertain in his anſ wer, bt und him by recognilance to appear at the next Stſſi⸗ 
ons fe the Peite of the Cauntp of Surrey; at which Heſſions he apzearing, was 

diced and convided of the ſato offezice ; which ke id, tmpoſing of his hands and 
dz inging him bifoze © x Nicholas Carew, ex cauſa piædicta tuic reſiduum trani- 
gteſſionis ptæd ict: And Travers the Treſpaſſe in London ea elſe where, except 
at the ſaid houſs of Sir Nicholas Carew. Upon this Plca the Piaintiff demur⸗ 
re. And now Gecmin foꝛ the Plaintiff moved, L hat the Piea was not god; 
Foz one tannot, with ut an Dficer,fc3 any cauſe, and that upon his own ſuſpi- 
tion onelp. arteſt cap any perſon, unleſſe in Felony, eſpecially in bis own 
caſe: Wherefozc,&c.1But all the Court (the Chief-Jaſtice being abſcnt) held 
the Plea ts be god: F. z it is he wn, That he was a common Cycater and th:t 
he cozened with falſe Dice, and therefcze the Defemant led him to a Juffice of 
eat e, being in the ſame houſe : And it appears by the Plea, That there was 
gov cauſe of ſtaying him, Fe be is after ward endided and conviccd of that 
offence ; And it is pro bono pub!ico,..to ſtay ſuch cfenders : Ind thecauſe of 
fhe ſaid ing taping, and b2inging him befoze a Juice of Peace being by 
demurrer confeſſed to be true, They held it to be a god Plea; And th et the Pain⸗ 
tiff had no tauſe of zomarrer : -Whereupon Rule was gi ven to have Judoment 
entred fo2 the Defenvant. 8c. | 


Lakins verſus Sir John Lamb and Holt. 


Uare Impedic. Df the Church of Segrave,in the County of Northampton. 

The Plaintiff intit lea hiniſelf by grant ofthe nert avoidance, Sir John 
Lanib p'eavs to the Aſſue Non conceſſit, as the Plaintiff counts ; and Jae be- 
ing jepned , it was tryed by Nic prias. Holt the other Defendant pleads a 
Piea; whereupon it was demurred: And the UAerdia being found foz the 
Plaintiff in Summer Allie, and the Poſtea being returned at Ocfabis Michae- 
lis the Entry was, Curia advilare vult, of the Judgment upon the Merdia and 
©2murrer; 


N : 2 = Any 
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And day was gt den unto the Plaintiff and Hol, uſque Octabis Hillarii ; and 
then Juvoment was given fo2 the Plaintiff, as ten upon the Aerdtd, as upon 
the D:marrer. And becauſe no day was given to Dir John Lamb, ag inſt whom 
the Aerdia is found, it was by Pr.,Grimiion àſtigned foꝛ Trroz : Foz that the 
Judgment not being given the ſame Term in which the Poiea wzs returned, 
bat at another Term day ought to have been given to all the parties and chere 
foꝛe it is a Diſcont inuance; and Diſcontinuances after Verdict te not ai gd. 
But aft the Court held, It was not anp dilfcontinuance: Foz the U:rvic being 
found againſt Str ] ohn Lamb, he is cut of the Ceurt, And no day ſhall be given 
to a Detendant againſt whom a Uerdic is found : Foꝛ he hath no day in Court 
to pleay any thing. Bat in this caſe day is onely to be given to the party, who 
is to plead to the Demurrer. And divers pꝛeũdents were ſhewn here in the old 
and new Bok of Entries where the Entry is onely in ſuch manner; where- 
toze it was held no Crroz. Afterwards Audgment was affirmed, 


Met and Alice his Wife verſus Butler. Trin. 7. Car. rot. 5. 


A Ction for words. Whereas there was communication bet wirt the Deken⸗ 
See J. S. ot᷑ one Sibil Goodwin, and of Alice the Plaintiſtf, That the 

efendant ſpake theſe woꝛds of the ſaid Sibil, and the ſat Alice: Sibil Good- 
win (innuendo the ſaid Sibil Goodwin) hath ſtoln away ſuch goods (mentioning 
what they wete;) And ſhe (innuendo the Plaintiff) was privy and conſen- 
ting thereunto. After Uerdic,upon Not Guilry, and found foz the Plaintiff, it 
was moved in arreſt ol Judgment, That the communication being of two, and 
not ſpecially of Alice: But ſhe, innuendo the laintiff there cannot be any refe- 
rence to the Plaintiff : Do the woꝛds vo not appear to be ſpoken cf her; and the 


innuendo will net help: And cfted fo2 that Co.4.tol, Robert's Caſe. But the a 


Court held, It was certainly and ſafficiently aledged: Fo2 the weꝛds are to be 
referred ſingula ſingulis. And when ft is ſatd Sibil Goodwin ſtole ſuch goods, and 
ſhe (innuendo the Plitntiff) was privie and conſenting, &c. this woꝛd (ſhe) 
cannot be referred to Sibi!,but to the Platntiff. And foz the wozds That the was 
privie and con'enting to the ſtealing ot che Goods, thete is god cauſe of Action $ 
Foz ſhe accuſeth her to be Acceſſozy; whereapon it was adjudged foz the Plains 
tiff, 


Jaxon verſus Tanner, 


Ction for words. Foz that ye ſaid of the Plaintiff, being a Perchants 

Thou art a Rogue and beggarly fellvw, and I ſhall prove thee a Bankrupt 

before the next Term: and fo2 that he ſaid afterwarvds,npon the ſame day, 
to one ſohn Harris of the Plafntiff, Trutt him nor, for he will be thy undoing; 
The Defendant p/eaded Not guilty; and it was found fo2 the Plaintiff, and ti» 
tire damages given by the Jary. Whcrenpon it was mo ved in arreſtgf Audg⸗ 
ment by Hoiborn, That theſe words are alledged to be at ſeretal times: And 
for the words ſpoken the firſt time, the Action may lye; bur for the words ſpo- 
ken afterwards, the ARtion lies not; and damages being intire; there can be no 
Judgement: For the Court (hall intend, that damages were given as well for the 
jecond,as for the firſt ſpeakinę when both Iſſues are tound tor the Plaintiff, Buc * 
for words ſpoken at one time, it damages be found, the Court ſhall intend they 
were given tot the words onely which are actionable, and not for the other. Fut 
the Court tont ei ved in this Caſe, That the words ſpoken at the ſecond rime. are 


as we | actiodable as the words at the fitſt, and aggtavates the firſt words: Foz 


when he tit called him a Bankrupt, and Iwill prove him a Bankrupr, &c. it its 
foz theſe woꝛds (but not foꝛ the woꝛds Rogue, eꝛ Beggetly fellow; ) And when 
arte rw rds he ſafth ta another, Truſt him not, ſor he will undo thee, thep tend to 
the ſa ne ſenſe: Mhereupon Judgment was given kez the Plafntif, unleſſe 
other mat er were ſhe lun to the Court, 


And 
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Ans being anothcr dap moved again, Richardſon, Chief-Juſtice, concei ved, 
there was not any difference bet wirt theſe wozds1 will prove chee a Bankripr, 
and I ſhall prove thee a Bankrupt by ſuch a time: And he held, That the Adion 
well lies koʒ any of the ſaid wozds, 


Facy verſus Long, 


TY Rohibition, Aqueſtion was moved. Whether Tpthes ſhall be paid fo? the 

depataring ol Heep fed fog ones Family onely, and not to beſold + Foz 
the Pꝛeſcristton was, that h. paid the tenth pound of Mol of au Shep ſold 
there and 2epaſtured, And Maynard moved, That notwityſtanding the pay⸗ 
ment of the terith flece, he ſhould pap foz the Paſturage of his Sheep eaten in his 
houſe, But all the Court held, That Tyches-thall not be paid for any Catiel ea- 
ten in the Family, no more than for Catt el reared for Pale or Plongh: And a 
meſident was cited, Hillary nono Jacobi, that ſoit waztcſolved, 


Margaret Hinde verſus Epiſcopum Celiriz, 


Rohibition, Becauſe the Detendant ſucd in the Tonſiftc2y Court ct Che- 
ter, betoze the Commiſlary there, foꝛ a Mortuary,aftcr the death of William 
Hinde, a P2'eft of the ſaid Dioceſs, ſurmiſing, That by Cuſtome there he ought 
to habt foʒ a Morcuary, alter the death of every P2teft dying within the laid 
Arch⸗Deaconrp ef Chelter, the beſt Yozſe 03 Pare, his Dwdle, Bride, Spurs, 
his bi ſt Gown oz Cloak, his beſt Vat, his beſt upp:r Garment under his Gown, 
bis Typpet his beſt Signet o2 Ring, as to the Biſhop de debito conluer. tore 
ſupponicur, and recites the Statute ef vicehimo primo Henrici oftavi, concer⸗ 
ning Mortuaries. And ſhe avers that there is no ſuch Cuſtome there; and that ſhe 
h paid a Morcuary to the Parſon of Bumberry : And that after a Prohibition, 
the Defendant had pzoſccated his Suit there, Noy, Atturney Gꝛneral moved 
foz the Defendant, That cen ſultation ſhould be granted. The firſt queſtion 
was This Suit being fo2 a Mortuary in the Arch-Deaconry of Cheſter, and the 
doubt, Whether theze were a Cuſtome in that place to have ſuch things fo a 
Mortuary, whcthcr this be juſt cauſe of Prohibition? Oz that this Suit being 
foz a Morcuary, is merly tryable in the Spirituil Ccurt - Andit was alledged 
on the Defendants part, That this is merly triable in the Spiritual Court up 
on the Statute of Art ic. Cleri, which ſaith Thit where a Suit is fo2 a Mortuary, 
Prohibition ſhall not be grentcd: And in Firzh.Nar.Brev.53, and 51.10 H,4, 
2, Where cuſtome is alledged fog the payment of a Mortuary,tt is ſaid this cuſtom 
is tryable in Court Ch:iſtian: And 13. R. 2. uriſdi ion 20, Kellaway fol. 1 10. 
where ſuit is foz a Mottuary tonſultation al be awarded. V ut Caſthrop fog 
the Plaintif moved againſt it, and ſaid, True it is,befo2e the Statute of viceſi- 
mo primo Henrici octa vi; it there were a ſuit in Court Ch2iſtian toꝛ a Morcuary, 
tonſaltation ſhould be granted; Vide Doct. & Student, tol. 176, and the Book 
of Entries; but the courſe is otherwiſe ſince that Statute. But the ſecond que⸗ 
ſion Whether conſultation ſhall be granted upon a motion without anſwering 
fo the Probibition? And that was moved by Noy, That it ſhall ; Becauſe the 
ſuit being foz a Mortuary, there is no cauſe of Prohibition; thcreto:e conſaita- 
tion ſhoald be granted, And ok that was Jones and Whiclock, That a 
Prohibition ought not to have ben granted, it being a ſuit toꝛ a Mortuary ; and 
although it was alledged Jt is now grantable upsn the Statate of 2 1 4.8, they 
conceived,” That by the Pꝛoviſo therein, Mortuaries ſhall be paid in the Arch- 
Deaconry of Cheſter, es befcze they have been accuſtomed; fo is it out of the 
Statute: And the cuſtome foz papment of Mortuaries being in queſtion, is 
tryable in Court Chꝛiſtian: And although Prohibition hath been undulp gran: 
ted, yet it is no diſcretion in the Court to grant a conſultation upon motion, 
without anſwering, 


Bat 
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But Richardſon and my (el! held, Chat no conſultation ought to be granted; 
Fez the ſarmiſe in the P2ohibition is god, That there is no ſuch cuſtome, to 
have ſach Gods foꝛ Poztuaries, as is ſurmiſed, and that may well be tryed by 
the tourſe of the Common Law: Foz now the Statuts pas what Gall te 
paid toꝛ Pozinirics: And that in the ſaid places, in Wales and Art hdeacenryot 
Cheſter, ſuch Po2tuaries ſhatl be paid as have been accuſtomed, which is ifluable 
and triable at the Common Law, eſpecially as this Caſe is, wherein4#It ls. 
tiff pꝛetends and ſurmiſeth, that the p:to the Poztnaries to the Patſon a B um- 
berry, in which Parich the ſaid Pꝛieſt inhabited: And that there ta no ſuch 
cuſtoms, ſhe ſhould pip it tothe Archdeacon, Secondly, Me held as this Caſs 
ts, no conſultation ought to be granted upon metian. , without ani werius to the 
ohtbition ; Bccanſe the Plaintiff in her Declar:tion-upon the Pzohivition 
dews, That the Defendant hath ſued after the Pꝛohihit ion, which is a cov- 
tempt and ought to be anſwered, But peradventure.in ſome Caſes; when: the ' 
Pꝛobibiion appears in it ſelf to be unvuly granted, the Pefenpant beſo y- 
pearance, h1vtng committed no contempt in-pzoſocating thereof, may move to 
have a conſultation ; Wherenpon it was appointed, Thit the Detendent 
ſhould plead cz demur, And tzen the Court would give Judgment upon the 
Reevd2d befoze them; &c, | 7 1˙ 2 


Mills terſan Mills, | | nr | 


TE” C480] C5ti 

Ction ſur le Caſe in nature del canſpirecy. Whereas the Defendant with J. 5. 
faſſò & malitioſè conſpired to pꝛtute him to be indiaed of fach-a Fellonp, 
That the Defendant ta lò & malitiotoſurha pay potum h him te be @nyicteo, 
whereby he was much vered, c. After Aerdic, in arreſt of Judgment, Lit- , 
tleton mobes That this Action lies not; Becauſe he did not ſue the other as 
well as the Defenvanit ; Foz conſpiracy onght to be againſt two, ed non allo- 
catur: Feꝛ Action upon the Cafe may well be againſt one, ef them; Whgi®, 
upon it was adjudged fog the Plaintiff, 7 - 43% no Sd 


ti 


_ * 


Walſh verſ3#, Biſhop, Hill, 6 Car. rot. 99419. 44 
Rror, Of a Judgment in the Conimon Bench, in Treſpaſe of Battery 
gainſt two. They plead ſeverall.Pieas,- The one ot Guilsy -Zhe oth-r 
Juſtification ,, wherenpon e verail Alues ce jopned and the Fury kound both 
Idues foz the Plaintiff, and aſſeſſe ſgpepal damages, but joynt Coſts. And al⸗ 
tet wards the Plaintiffcauſeda Nolſe prolequi to be nutri d againſt the ane, 
which was entred accowingly ; and ta adgment aęainſt the other ſoꝝ the 
damages found againff him, and the cots, And the Erroz alligned by Liccle- 
ton was, Becauſe a Nolle pro equi àgainſt the one befoz2e Judgment entred is 
quaſi areleaſe unto him, which (hall tnure to the other, and abate the Mzit fcz 
both. Eut ifhe had pap: Judgment againſt the one, and hav it, then he might 
enter a Nolle proſequi ag:inf the other. And that entry of a Nolle proſequi 
acainft the one aftcr Judgment, Call not abate the TW2it, noꝛ be a releaſe to 
the other: and fo2 that was cited 14 Ed. 4. 6. Fut it was anſwcrzd by Mt. 
Srimiion, Thit this Nolle proſequi is not a relcaſe in it ſelf, but an ac know- 
ledgment, That he will not proceed as againſt the one; which the Plaintiff 
may well do in Treſpaſſe, where the Defendants ſever themſelves by plec ding, 
and there be ſeveral Werdics againſt them; and ſo there be divers p2elivents 
where Nolle proſequi's are entred as weil befoze Judgment as after; and ſo is 
the old Bok of E:tries : Mhereupon the Court weuld adviſe, 


Aa Robinſop 
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Robinſon ver ſus Cleyton. Trin. 6 Car, rot. 1343. 


Cie facias. To habe Execution upon a Judgment in Debt. The Defendant 

| Chat at another time the Plaintitt᷑ yad ſued execution by a Capias ad 
{atisfaciendum, and ths Detendant was taken in Execution. The Plaintiff 
replies, That true it is, he ſued a Capias ad jarisfaciendum, and the Detendant 
was takew thereapan, But he pzeſently reſcued himſelf and eſcaped. The 
Defendant demurs „And an the Court conceived, That the Re- 
plication was gad: Fo? the Plaintiff, not having the fruit of his Execution, 
map habe a new Execution; and it is not reaſon the Defendant ſhould take av- 
vantage de ſen tors demeſn : And as there is no cauſe fey the Defendant to have 
an Audita Querela whon he is eſcaped and taken again, unleſſe it be foz a vo- 
luntarp permiſſion bp the Sheriff; ſo there is not any barre fo; him to have 
new Execution: And although it is no god return upon a Capias ad ſatis fa- 
ciendum, That the Defenvant reſcued himſelf (foz the Sheriff at his own peril 
ought to have kept him) noz any Plea in Debt upon an eſcape ; yet the party 
hiniſelf ſhall never take advantage of his own toztions ad. And as it was ſaiy, 
That it appears thePlaintiff might have his removy as well againſt the Sheriff, 
as againſt the Defenvant;ſo it was anſwered Thit doth not take away his reme⸗ 
dy againf the party who eſcaped, unlefſe the Defendant ſyews, That the Plain- 
tiff had ſued the Sherff, and recovered againſt him; And it may be the Sheriff 
here is dead, and then no power to fue his Exetutoꝛs: Wherotſoze, it appearing 
that the remedy remains againſt the party himſelf, Rule was atven, That Judg⸗ 
ment ſhouly be entredfoz the Plajytif, unlede &c. 29. Aff. 41. Co.3.44.% 52, 


Wells, Adminiftrator durante minore ætate of J. S. verſ#s Some, 


Cecount. Againft the Defenvant as Baylif and Receiver, and ſhows 
only, That he was Bapliff of ſuch a Panoz, cc. The Defenvant pleavs 
to the Aue, and four againft him, And in arreſt of Judgment the firſt 
exception taken, was, Becauſe he doth not fhew that J. S. is within the 

age of ſeventeen pears; and it may be he is under age, and yet above the age of 
ſeventeen years; ſed non allocatur: Foz it ſhall not be intended, unlefſe it 
be theton, that he was above the age of ſeventten years, when the other hath av- 
mittey ow to bing the Action, anypleaded to the Aut. The ſecond excep⸗ 
tion, That the Declaration is not gad, was, Becanſe he charges him by the 
name of Baylif and Rocetver,and aftetwards doth not ſhew any charge againit 
him as Recefveer, ſed non allocatur: Foz it is the moze foz the Detendants 
benefit: Whereupon it was avjudged' foz the Plaintiff, 
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Milles verſu. Milles, 


Sſumpßt. Foz that the Detendant, in confiverition of Purriare, 

pꝛomiſed tothe Plaintiff twenty pounds, to be patd in manner and 

team following, viz, ten pounds at Michaclinas 163 1. and ten pounds 

reſidue at Michaelmas 1632. And foz the non-payment of the firſt 
ten pounds, he bzings the Action. The Defendant pleavs non Afſumpliir, and 
found againſt him, to his damages twenty pounds, and coſts two pounds thir» 
teen ſhillings four pence, And it was moved by Mr. Orimſtone in arreſt of 
Judgment, firft, That the Action lies not untill after Michaelmas 1632, and 
compared it to an Action of Debt grounded upon a contract 02 Bill obligato2y to 
be paf2 at ſeveral vayes: Debt lies not anttll the laſt day. Decondlp, here be 
damages given foz the laſt day, which is not pct tome. But] ones, Whit lock. 
and wy ſelf (Richardſon Chief Juſtice being abſent) agree d, That the Aciog, 
weil lies befo2e the laft day, being en Acton upon pꝛomiſe 02 Covenant: Foz * 
the bzcach is immediately fo2 the firſt 10 l. not being paid at the day and foz 
this b:each the Action well lies. But we held it to be otherwiſe in Debt, the 
contract 02 Eill being intire. Det ondip, we agreed That the damages of twen⸗ 
ty pounds being gi ven, ſhall be intended gt ven fo2 the firft ten peunds, And that 
he ſhould h1ve ſo much dameges foz non-payment thereof; And no damages 
was given fc2 the ten pound which is not pet due: Tahcreupon it was adjudged 
foz the Plaintiff, Vide 2 & 3 Ph. & Mar. Dy. 113. 


Cooks verſus Douze, 


2 of a Judgment in Wirton. Where the Plaintiff det lattd, That he 
lent to one Wheeler twenty pounds at the Dekendants requeſt, And that 
the Defendant, in cenftbcraticn the Plaintiff would teſt content and fozbeat 
the ſat menep per paululum tempus, pʒomiſed upon trqaeſt he would pay; 
And alledges in fa o. That he fo be c per paululum tempus, and required pay 
ment; And the Dekendant had not ret pitd, although he required pap» 
—— at ſuch a day. After non Aſſumpſu p'taden, an Uervto and Judgment 

toe:1 fe2 the Pleintiſt, it was aCigned fo Trroz, That to fo: bear per paululum 
remous, is not any confiverstian, becaufe there is not certainty therein: 
And Folter ſetd There be divers p:efivents, That it hath been avjuvged to be 
fl. Vut all the Juſtites (»b'ence Richardion) held, That it was well enough; 
Fo: when the monty was lent to Wheeler, and long fozbozn, and the Platntitk 
upon the Defenintsrcqueſt agred fo2 a lenget time and to accept of the pap- 
ment frem him when he thculd be required ; and alledges in iacto, That he foz- 
boꝛe till the day of his Action and tht he reque ſted &c. It is ſufficient ; Ah. re- 
upon Rule was given, that Judgment ſhould be affirmev, 


Sa 2 Berry 
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-etrry ver (us Heard, Hill. 19 Jac. ror. 1444, 


Gion ſur Trover & Converſion, Ok a-lowd of Bark oz rinde ef Ok, 

A _-Upsn Not guilty pleaded a ſpictsl Ucrdic was found, That this Bark 
= "waz the bark ek an Oak being timber, growing in ſuth Land, whereof 
the Maintiff was ſeiſed in Fee, end hid ict the Land whercupon the tree grew 
to 1. S. fo2 years; And th it the Dekendant, during the laid term, (which pet 
continues) entres and tut down the td tre, being a timber tre, and carried 
away the ſaid toed of bark thereok, and tonverted the lame to his own uſe, 
And if, xc. The ſole queflion herein was, Af a Stranger cute down timber 
tree in the time of Lellte foꝛ yearz, and carry that ez the b:rk thereof away, 
Whether the Lelloꝛ, during the ſ1id term, mey have an Acticn of 7 rover fox it, 
oz bt put td tate hits teme again ſt the Lede by an Action ok Malle; And 
the Leſſee to have his remedy by Action of Trelpaſſe oꝛ Troder àgainſt him who 
cut it down £ Oz whether the LeCſoz, at his election map paniſh the one oꝛ the 
other⸗ Anz this Caſe being long depending, and divers arguments therein 
befeze: I tam to the Bench, and the Judges diflertug in epiniens, it was ar⸗ 
qued after I tame to the Eencb, and j ones and Whiclock ſaid That they alwaics 
were ot opinion, That the Agion well lies fo: the Lelloz, end that he Hath 
eleai on to ſue the Leſg oz the Meſte, cz him who tut down the trer: Foꝛ 
the tree hitng timber, the general pꝛeperty is clwapes in the Leſſoz not with- 
ſtanding his Leaſe, And the Leſſee fc 2 years hith but a ſpetial pꝛeperty therc⸗ 
{> to habe the ſwade w and fruits th:reof as leng as it is growing, aad not other 
wiſe: And when it is levered from the Kand, the pzoperty which the Lefſcz 
hath therein, is loft, And then the property thereof is only to the Leffc2 ; ſo es 
he may have an Acton fo2 the carrying it away, oz Adton /r 7 r76ver & Con- 
ver jon: And th it ſuth pꝛoperty which be hath by the Common Law, al wapes 
r;mainstn him, not withſtanding the Statute of Gloceiier, which give him the 
E, dion of TWiſte to puniſh ſuch cutting colon: And they ſo td That Lee Chicf 
Inifce was cf their opinie n. But Dodderidge was al waves of the contrary 2 
and they ſaid, A Rule wes once given, That Judgment culo be fcz the Plain- 
tiff; and they mar vailed it was net entred. And now Richardion Chtef Ju- 
Rice ſaid he weg ct their opinion That the pꝛoperty cf the timber tree, when it 
is tut down, is no longer in the Leſſee; fo? his intereſt is in it only during the 
time it is growing upen the Land, and thet after wards it re mains only in the 
Ae ſſoꝛ, ſo as he alone hall have an Action cf 7 rover foz the carrying it away, 
But 1 wos al wapes cf the contrary opinion, That the Leſſee ſoly, during the 
term, ought to have en cgion ſoꝛ the carrping away cf it. and not the Lifſo? * 
Fo? the poſſeſſion and p2cp:rty is vefled in him dur ng the term, and is not lot 
by his cutting down, niz by the cutting down of a Stranger; And that he fs 
chargeable in an action of TWaſte to anſwer treble damages to the Lefſo2 ; and ſo 


the Lefſop having ſutfictent remedy it is reaſon the Leſſe ſhould have the ad ion 


again him who cuts it down and carries it away, tohzve recempente; And 
the recoverp bp the Lefo2 in an action of 77ever, is no barre fo2 the Leſſee fo 
plead in anacton of 'Wafte : No? is it rcaſen a retoberp of ſingle damages 
again htm who cut vvwn the ſaid timber, ſhould be a barre in Waſte , where 
he is to recover treble damages, theretoze the Leſſo3, during the term, ought to 
have his remedy only againſt the Leſſee, And he over agatuſt him who cat 
dolun the ſaid tree. But notwithſtanding, upon their ther opinions it was 
adjudged foz the Platntiff. See Cok. 4.62, Cok. 5. 76. Cok. 1 1. 48. & 8 1. Dy 9 
44 Ed. 3. 5. 10 H. 7. 2. Cok. Litt. 220, 


| Walſh verf#s Biſhop, (quod vide ants, pag, 173.) 
V As now arcued again by Littleton, Recozver of London, foz the Pla 11: 
tick in the Wit of Errez. and tp Henden Ser jeant fo the Dekendant. 


Tha Ercoꝛs inſi ted upan were, Fir, That the Jury eught not to hi ve g vin 
e 


— 


— 
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ſeverall, but jc ynt damages. Srtondly, That the entry of a Noile projequi 


| bzfoze Judgment is quau a confeſſion of his Aaion to be taiſe againſt one, c2 a 


releaſe unto him, which being befc22 Judgment is, as it were a relcaſe to both, 
But the Court (ablente J one) conceived, That there was not errcur in either 
of them: Fer, firff, when the Plaintiff hath reffequiſhed his ſait agataſt the 
one, altheugh in truth there o ight to have ben enquiſition but once of the da⸗ 
mages, and not ſeveralip, yet it is not material when no advantace is taken 
thereof, And as to the lec ond, It is not a confeſſion that his W3z#t is falſe, noz 
an abſolutereleaſe to the one But tt is as it were. an Agreement, Tyꝛt he will 
not pꝛot id againſt the one; And his acknowledgment is an abſolute barte as 
to him, and pꝛoceding may be agatuſt the other. As it᷑ one pleads a Plea, and 
there is a demurrer ther eupon, and the other p.eads to the Iſſue, and ſt is trycd, - 
It is an ulual courſe to enter à Nolle proſequi againſt him who pleaded the Plea 
whereupon the demurrer- was, and to pꝛay Judgment ageinſt the other. So 
where they ſever themſelves by ſcvcrall Pleas, he may enter a Nolle pro'equt 
acaint the one, and hve his Judgment againſt the other: And divers pꝛeſt⸗ 
dents being ſhe wed on both ſides, that ſach Judgments hire been lo entred, the 
Javdgment was affirmed, Vide 18 Ed. 4. 26. 5 H. 5. 1. The Book of Entries 
585, a 589. 5 H. 7. 24. 11 Hl. 7. 35. 


Copland verſus Pyatt, Trin. 6 Car. rot. 687. 


Jectione firmz, Upon a ſpectal Werdic th? Caſe ws, That William Ber- 
Elan ſeiſed in Fe, having the daughters, by Indenture bet wixt him and 
Robert Bagley, in confideratton of 200 l. pata by the ſaid Robert Bagley, any 
in conſideration of a marriage had bet wixt Robert Bagley ſonne and heir of the 
ſaid Robert Bagley, and Margaret eldeſt daughter of the ſaid William Bertram, 
and fo? the ſettling and eſtabli hing of all his Lands hereafter mentioned in his 

d and to ha ve continuance foz cver, Ys cevenant to aſſure a moity of ſac's, 
F:rms to the aſe of himſelf fo2 lite, and after his deceaſe, to the uſe of the ſaid 
Robert Bagley an? Margarer his Wite, and the heirs of her body by the ſaid 
Robert Bagley to be begotten; and fo2 defauit of ſuch iTae, to the heirs of tie 
body of the ſaid Margaret, and aftet to the uſe of h's other daughters and the 
heirs of their bodies, Remainder to ther ght helrs of William Bagley. And 
of the other moity to th2 nſe of the ſaiz Robert Bagley and Margaret, and the 
heirs of her body bythe ſaid Robert to be begotten, the Remainder ur ſupta; 
And of all the teũdue to the ſaid William Bertram fo? life, Remainder ut ſupra, 
with a Pꝛoviſo foz William Bertram te make Leaſes fo2 ene and twenty pears, 
rendz2inetheancient rent, Afterwards the conveyances were made by reco- 
v:rp accozvinoly ; Aid after Robert and Margaret had iſſuꝛ William Bagley fa: 
ther to the Plaintiff, Robert dyed and Margaret toka ſecond husband; th:p 
by fire conveyed it to the Defendant, upon whom the tTve enters, as npen a 
fozfciture by the S:atute of undec imo Henrici ſeptimi, And whether it were a 
fozfeitare o not, was the queſtten e Am it wis adju>ees, That ſhe wis rot 
any Jopatreſſe within tha: Statute ; F c2 it is an ad vintement by the anteſtoꝛs 
of the Feme and is not of the purchiſt of the Baren £2 hiSancelſte2s; nc2 is ft 
aſſured by the anteſtoꝛs of the Baron : Ardalthouch money is fornd to be paid, 
yet the ſum is not kound to be of the value of the Land, noz of what value the 
ſatd Land was; Ad it 's 'mmcdfate'y- fo? life to the Zaror, which may be an 
eſtate ſuffictent koʒ the money; And therefoze it was adjudned f 22 the Deken⸗ 
dant, Vide Mich. 19 Jac, Kinalton verſas Lloyd, Et Paſc; 16 Jac, B. R. Kirk- 
man verſ#s Thomſon, | 


Merecich 
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"Meredith vera, Joans, Paſch. 6 Car. tot. 35. 


T7 Rror of Judgment in Flintfbite. The Ecroz was aſſigned iu point t 
Lim, viz. Win Junger't was given thire upon a ſpeciat Aerdic oz the, 
ptaintiff, werd if rucht to have ben fo2 the Defendant. The Cale wes, 

Land gien ro Key and Fore, Habepdum to Baren and Feme to the uſe of 
them and the heirs of their bodies. The queſtion there was, Mhether it were 
an Eiate fo: Ute orely o: an Cftate Tay! - And it was adjupced to be en 
Eſtzte Tapi; And now ergued ky Littleton ReEep2dir of. ndun fox the lain- 
tiff in the Mzit of Erro: And bp et 16 A the Dekeudant. Andau the 


Court (abſente Richardion) held, Thet the Ausgment ought. to be affirmed;; 
Fo they cenceived, That th's limitatien in the Hsbendum, to the uſe of the. 
G:antes, and the Beits of their Bodies, isa 4 limitation of the Land it. [cif, 
being all toonepcrion ; And is as eſe had hen aid, Habendum to them am 
to the Petrs of their Bodies; And not like to kde Cale 2 & 3 Eliz. Dyer. 186. 
Fo? true it is, when the Eſtate is limited ta ent oꝛ two, ta the uſc of others and 
their Meirs, the firit E ate is not inlarged by this Amalitat ion, and the uſe can⸗ 
not paſſe a greatet Eſtate. Fut here when the Gzant and Habendum gonvy 
the © tate, and the limitation of the uſc is to the ſame perſon. that ſhews the 
intent of the parties, and is a god limitation cf the Eſtate; Foz it is not en 
aſe divided from the Eſtate, as where it is limited to a ſtranger, but the Ale 
and E tate co together, Wherefc2e it is all one, a9 if the limitation had been, to 
them and the Ye:rs of their Fodtes. And Joves laid, That he knew many 
Converantes hw ben made in this manner, and twice bzonght in gueffion, and 
adjudged to be an Eſtate Tapl; Wherenpon Judgment was affirmed, 


Swayn and others ver/is Stephens. Hill. 6 Car, rot, 1243, 


* 


„ Ction ſur Trover & Conderſion. Df a Hip and nine peces of and 


declares Chit primo Marti, viceſimo primo Jacobi, he w's poſſeſſed, and 

the ſame day loſt them, which came to the Defendar;ts hand, who certio Octo- 
bris tettia Caroli, ton veited them to his pꝛoper uſe, The Dekendant plcads 
the Statute of viceſimo primo j acobi, ot limitation of Adions; And that the 
t wentieth et Parth, decimo pono Jacobi, cauſa Actionis acctevit; Do as net 
only thꝛee years and moꝛe are incurred ſince the Parliament But alſo fix years, 
aftcr the converſion befoze any Action commenced. Et hoc, & c. The Plaintiffs 
reply, That they were poſſefſed of the ſaid hip as of their pꝛoper gods, and ſo 
being poſſeſſed befoꝛe the twentieth pf March, dectmo nono j acobi, viz, primo 
Marti, decimo nono Jacohi, Thep agreed at London ateztſaid, in Parochia & 
Warda przdiQa, That the ſaid Detendant, es their ſervant ſhould tranſpoꝛt the 
ſaid Ship and Gods to I. in Spain, being parts bepond Hees, and ſhould after- 
wards teſtoꝛe them unto the Plzintiffs upon requeſt, Mhereupon the Defen- 
dant taking the ſaid Ship, the ſaid primo die Marci. decimo nono Jacobi, tran: 
ſpozted her to the parts beyond Seas, viz. to T. Aud viceſimo Marti, decimo 
nono Jacobi, thcre ſold the ſaid Shipand Gods to perſons unknown, and cen- 
verted them to his pꝛaper uſe, And that the Defendant alter the ſaid c:nver- 
ſton, remained in partibus tranſmarinis uſque primum Maii, primo Caroli, Ey 
reaſon of which tay, they could not ſue him per Legem Terrz : And that primo 
Mau, primo Caroli, he tetourned; Mhereupon the firſt of Odober. certio Ca- 
roli, apud London, thep required him to redeliver the ſaid Ship and Gods which 
to do he refuſe), But th: ſatd Vhip and Gods, Adtunc & ibidem, tonverted 
and dilpoſed prout ſuperius continetur: Et hoc, &c. And upon this Rep ica⸗ 
tion, the Dekendant Demurs. And now Henden Herjeant moved, That this 
Action of Trover is not within the Statute, but is omitted; Foz although at 
the firſt the woꝛds be, Actions of Debt, Detinue, AcSions upon Trover, Ac- 
adunt, &c. ſhall be bꝛought within the time after limited, yet in the verclele. 
Actions ſur Trover are not mentioned. But all the Court conceſved, —_— 
ffor's 
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Aalons of 7rover are not mentioned in the percloſe; pet the woꝛds being, That 
Actions upon the Caſe ſhall be brought within ſix years, And Actions for words 
within two years, in thoſe general woꝛds of Aaions upon the Caſe, tho Action 


ol Trover is implyes; Wherefoze it was not allowed, Decondly, Admitting 


the Defendant was beyond Seas foz ſix years after the converficn, and did not 
return fnto England, The queſtion was, Whether had the Plaintiff not liberty 
to bzing the Acton at any time within ſix years after his return 2 Fo: the Pꝛo⸗ 
viſo is on the part of the Plaintiff, if he be over the Sea at the time of the tauſe 
of Action, Chat he ſhall have time aftcr his return: And by the ſame cquity, it 
ſhall be ſe where the Defenvant is over the Deas and cannot be ſued, Eut 
that point the Court vid not reſoive, Thfrdly Jf this requeſt and non · delt very 
after his return, be not a newconverſion and cauſe of Anion. fo tht althcrug9 
he wes barred befoze by the Statute of limitation Whither he hall not be here- 
by reſtozed to that Actions And Jones and Whirlock cencetved, That he 
Would, and that it map be well intended, the Grds teme to his hands again af- 
ter his Sale; And the demanding them of him, and his deniell and convirſion, 
is god fs r Au tu Fr I doubted thereof, Fourthly, it was urged, 
Cpt here the Replication was a depurtiare from the Declsr tien; Foz by the 
Declaration he ſuppoſeth a caſual lofſe anda Mer by the Defe! dar t and th:£ 
to be viceſimo primo Jacobi. But in the Rep'fcdatp he ſupp:ſcth a delivery 
to reff03e, and then a Sale ot them ths twent eth of Parth gecimo nono Jacobi; 
De it varies in the time and manner how the Detendant han them. Alſo, ly 
— own confeſſion , the converſion. was made above fir arg befoze the 

ion bzonght : But althoagh 1 doubted therein, yct Jones Ind Whirlock 
— And gave Judgment foz the Plaintiff, ablente Rich don Chisf 

nſtice, . W 


| ; 3 
Sourley verſus Price, Hill. 5 Car, rot. 1276. "at 


Ppeal'vf Murder, Bzought by Wit awarded to the Ohetiff of Salop, 
being the next County adjoyning to that of Montgomery in Wales, fot 
the murder of her husband at Montgomery, in the County ct Montgome- 


ry. After Uervi fo2 the Plaintiff, upon Not guilty pleaved, being tryed by a 


Jury of the County of Salopat the Barre; the murder being toul, and the De⸗ 
Fenvant found guilty : It was moved in Arreſt of Judgment, That this Wit 
of Appeal onght to have ben bzought in the County ol Montgomery, where the 
Fac was committed. and not in any other County avjoyning: And it was 
ſoveral times argued at the Barre, by Henden and Berkley Derjeants, and Lit 
tleton fo; the Plaintiff; And by Charles Jones, Hetjeant Lloyd and others fc3 
the Defendant, And aftor Argument, all the Court rcfolved, That the Ut 
Would abate: Foz ft is againſt a fundamental Rule of Law, That a Tcyall 
for Murder by Appeal or otherwiſe ſhould be out of the County where it is 
committed, as 18 Edw. 3.32. 11 Hen. 4. 98. & Stamford fol. 9. And fo 
this cauſe, it was doubted at the Common Law. whcrea ſtroak were given in 
one County, and death enſued in another Comty, ob it ſhould be tryed e And 
to avoid this doubt, the Dtatate of ſecundo Edvardi ſexti was made. But it 
al wafos was clear, That a fact in one Conntp ought not to be tryed in another: 
And althongh it hath been objected, there would be ether wife favlec of ]ultice, 
Fecanſe in Wales Breve Domini Regis non curtit; And this Appeal is qu1{ 
foz the King, And where the King is party, he may alwayes ſue in any County 
adioynivg: Is in Quare impedic foy an Advowſon in Wales, betauſe there they 
cannot white to the Biſhop, as undecimo Henrici ſexti fol, tettio & ſexageſimo 
imo. Pet it was anſwered, That Wales was a Realm by it let and diſttna 
the Government of England. But afterwards untted, and by the Statute 

of Rutland, appointed by what Laws it ſhall be governed: And by the Statur. 
27 Hen. 8. cap. 26. & 34 Hen. 8. cap. 6. bivfvcy into Comtics, add exp2eſly 
therein is let down, how Appeals ſha!? be ſued tutre out of Chancery and oncht 
not to be trped bers 'by Watts of Appeal, But if he were here in cuſtodia 
Mareſchall, 


ah 
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Mar- ſchall, Whycther he mould he ſuep here kV Vi of Appeal, ther would not. 
now relolve⸗ And although. it was obje&co, Thz:t Waits of Agpeel have 
ben bzought here k. 2 Harder committed in Sangwich; which is within the 
Cinque-Ports ubs, Brave Dowini, Regis .nop curhe Ar Witt: ſuppoſing. the: 
Purdcr to by tommitten at Sandwich ,im the County ot Kent: And the Defen- 


dant 22975 9 Wy:4Sandwich-was one ct the Cingne- Potts, upon de murrer, 
the Wzit hath keen azjladged dee, (Pe, this Cale ns Paich. 42 Eliz. rot. 
256, betwht Crüp. and. Virrall,) And that ſo it ſhonid be here. The Court 
anſwerey, Therc was a maniteſt ditterente betwizt the Ciſes; Fez there the 
Appeal was bi ou: ht within the Ceunty et Kent, and it was truly luppoſed done 
at dandwich. And 7 Cinque Ports, thouch they be a liberty. made y fa of 
Parliament, pet al wales remein parcel ot tho Cum: and ſo the Appeal well 
bzought : LE ut here by the Pl2intiffs own he wing, the Act was done in ano⸗ 
ther County out of the County of Sal op, Whcrefoze-the Appeal lies not, and 
the Court alſo much telyed on this, That ne pꝛefident can be ſhewn, where 
Appeals have ben allowed in Counties adioyning, feꝛ Marder comniſttes in 
Waies : Tis true. that in vice mo quanto & ie nt Elgaberrs, in 
this C:urt, A Wzit of Appeal was againſt one Thomas in the County 
of Salop, koꝛ Parder in the C tap e ontgomery, ied nibil inde venit. Bat 
divers p2eſideiits were ſhovr-.< o the contrary. viz. one in Trin. 5 Ed. 3. rot. 9. 
where an Appeal ws? ought hcre foz a fac in Wales, Che Judgment was; 
That fo2 that cauſ? at inde, {ine die, And Trin, 18 H. 6, rot. ultimo, an Ap⸗ 
peal of Rep: we: brought her e foꝛ à fad in Wales, and adjudged, That he ball 
not be put to a ilwer, becauſe it was committed in Wales. And t wo other Net 
ſidents were oduerd The one Pafch. 10 Ed, 3. rot 10. The other Paich., 


5 Ed. 4. cn. er nnen All the Court here refolticd, That this Wait, ot 


Appeal it; > and thercfoze avjnveed fo; the Detendgnt, Note, the Statute 
of 26 Hap. 6. ailowes, That Envitments may be in\Counties next ad⸗ 


cpning; but there ts not any mention therein ot Appeals: Ind koꝛ this rea⸗ 
ſon Certioraries haue ben granted, to remove Endiaments cut v e grand 
S3ſſfons - but never Wzits cf Appeal. F - 
0 N | 408 -. -\ 
; \ 


Lancelot verſus Allen, Trir, 3 Car. rot. 1037. 


T Reſpaſſe. Foz entring into an houſe in Saint Olives Harſttceet, Upon 
Not Guiity pleaded, a ſp:ciall Wcrdic was found, That one Cromec be⸗ 
ing ſeiled in fee of an houſe in Saint Swethins, and of divers hauſes in 

Saint Oſives in London (where the cuſtome being alfo found, That every Ci⸗ 

tiz:n 63 ꝛœ man may deviſc his Lands in Moremayny) deviſed the Tenement 

fn Saint Swerhins to the Parſon ok Sa int Martins Orgars ànd his Aut teſſoꝛs, to 
find annually one to ſing Palle in the Church ol Saint Orgars every day, and 
that there ſheuld be paid unto him ten moͤrks by the year: And he deviſed his 
h3aſes in Saint Olives, whereof the Land in qut ſtion is parcel; to his wife fo 
like, to find an anniverſary, and expend thercupon, divers ſumms ameunting to 

31. 6g. 8 d. and atter her death, to the ſaid Parſon and his Suc teſſozs, find- 

ing the ſaid Anniverſary: and further appointed to the Church-Wardens 

6s, 8 d. fo? their pains to ſe it obſcrved, Ec quod ſuperfuetit, over and above 
the ſaid ch:recs, he wills, ſhall remain in the hands of the Church; warden of 

S. Martins Orgars, ad manutenendum Capellanum pradictum, & ad emendan- 

dum. & reparandum, dictam Eccleſiam de S. Martim Orgars; & MOrnamenta 

ejuſdem Eccleſiæ ſecundum eorum diſctet ĩonem: Proviſo temper Qudd ſi con- 
tigerit prædict. Terras & Tenementa in S. Swerhins in aliquo caſu tore minoris 
valoris quam decem marcis, per quod Capella nus prædictus ut prædictum eſt; 
inveniĩti non poterit: Tunc volo quod totum qugd de præqicta gi ſumma 
de decem marcis haberi & levari non poreric, habetetut & levaterur,de proficnis 

Tenementorum prædictorum in S. Olives by the ſaid, Parſon and his Suct eſſ og. 

ad opus & ſuſtentationem dicti Capellani in pergeruum. And they And, Tint 

g ge 
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the Tencments in aint Swerhins.at the time of the Mill making, and bete c“ 
were bat of the pearly value cf ſix pound five ſhillings, And the Tenements in 
Saint O\ise-at the time of the Will, and always after, untti the time of the 
St tute of primo Edv ardi ſexti wert cf the value cf 24 l. 10 f. pet annum and 
that the Pꝛieſt, and the ſaid other uſes were tmployed and meintetned, untit the 
making of the ſaid Dtatute of primo Edvardi fexti Ans that th2Pinintiffclatms 
as Leſſz ot the Parſon, and the Defendant cla ms under the Patente et the 
Aing, And whether the Parſon of 5. Martins Orgats heth title to thoſe Tenc- 
ments of $.Olives, was the queſſ ion And aftcr argument at the Bar, it was 
held; Firff,by all the Court, That it this Pꝛoviſo had not been addco,thoSanys 
had been clearly given to the King , by the Dtatatc of primo Edvardi ſexti, as 
Lands given fo2 the maintenance ot a Pꝛieſt: Foz the claale, foz thoſe Lands 
of $.Oltves, was limited, Qv6d ſuperfuerit, after the Anniverſary maintained, 
ſhall be ad manutenendum Capellanum prædictum & reparandum Eccleham & 
ornamenta ejuſdem Ecclebx, The ſuperſtitious uſe being ccrtain, and the gov 
uſe, viz. ad Reparandum Eccletiam & ornamenta ejuidem Ecclehz uncertain. 
The ſuperftiticus nie certain hall ccuſe that all ſhall be given to the King; Eut 
Richardion,Chief-Juſftfce,] ones, ànd W hirlock conceived That by the Pꝛeviſo 
it appears it was his intent the Pꝛieſt ſhould have but ten Parks and what wes 
wanting in the value therect ſheuld be ſupplyed out of the Tenements in Saint 
O ives; ſo that nothing is given to the Pꝛieſt, but the ten marks: Therefeze 
the Lend of St. Olic es was not given to the King, But J doubted thereof con⸗ 
teiving all to be given to the King,foz the Pꝛoviſo deth not alter it: Foz iu ths 
firſt clauſe all the p2ofits of thoſe Lands, atter the Anntverle ry found, is given 
fo: the maintenance of a Pꝛieſt invefinitely, and to the reparation of the 
Church, cc. And the Pꝛoviſo doth not abzivge it; fo2 that appoints, what is 
wanting in Saint Swethins, ſhall be made up ont of Saint Olives, and ſo to pap 
the ten marks firſt appointed; ſo as he ſhall have the ſaid ten marks de certo 
cat of both the ſais Tenements in Saint Swethins, and Saint Olives, Tut th 
doth not take away the clauſe; That the reſidue of the p2ofits of the Teuementa 
in S. Olives, Mall be to the Parſon,ad ſlullentationem dicti Capellani. And of th's 
opinton, was Hide,Chief-Infttce,when he lived: But it being moved again in 
Sr Thomas Richardtons time, he aęrœing with Jones and Whitlock, in their 
Op — was ad)udged fo; the Plaintiff, Chat this Land was not given to 
the Bing. 
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3 . 


Termino Paſchæ, anno octavo Caroli 
Regis, in Banco Regis. 


— — — 
—— AO EI 
— — 


The King verſus Sir James Wingfield, and others. 


Nfotmation. By the Kings Attutrney, againſt Sir James Wingfield, Sit 

Etancis Bodenham, James Bedel, Thomas Brady, John Hambden, and John 

Neal. oꝛ that they had made an Ad ault upon the Sheriff of Middleſex, in 

 ferving an Execution up in the ſatd Hit James Wingfield, by which means 

he efccped,and reſcucd himſctf. They all pleaded Not Guilty: and now upon 

the £ryal.all, bcfives Bedel, made default, and he app:ared: And Noy the At. 

tuturp G:neral argev ſtrongly, That it was nottaſon but that the Default of 

- the others Wbuld bind him; fo2 it is one intire (aſt, and they all have joyned in 

a Plea, and tyerzfoze may not now be ſevered, But all the Court held, Becaule 

ade ſuit was tor a ttiminal cffente , although they all pleaded Not Guilty, pet 

ft is to ebery one of them quaſi ſevetal, and the delault of one ſhall not be the de⸗ 

taalt vf che others; nc; the confeſton of any of them all pzejudice the others; 

Ahereupon the Enqueſt was taken by default onely again& thc four, which ap- 

p2ared not: And they all were found guilty beſides Bedel , whom the Jury ac. 

quftted, And the Kings Atturney now praying Judgment, the Court ſeveraliy 

at ifvered their Opintons, and gade Judgment That Sir James Wingfield, being 

the pꝛincipal Offender,ſhould pay five hundꝛed pounds and Brady five hundzed 

Marks becauſe it appeared upon the Evidente, he dzewhisſwozd and wounded 

the Sheriff qzievouſip,and by that means Sir James Wingfie ld eſcaped into the 

ſaid Neal's houſe; And againſt the ſaid Neal, becauſc he kept out the Sheriff, 

fhatting the voze againſt him, and not ſuffering him to ſearchfc2 the pꝛiloner, 

whereby he eſcaped, 180 l. And againft Dfr Francis Bodenham, becauſs he was 

the means of conveying away the ſaid pziſoner to Lincolns Inne. oo Parks; 

and againſt the ſaid ] ohn Hambden, . becanſe he was aiding with the ſaid © r 

Francis Bodenham, 2001, And it was reſolved, That tuch Fines aſſeſſed in 
Coutt by Judgment upon an Informat ĩon, cannot be aſterwards qualified, 


The King verſus the Major and Commonalty of London. 


— was bꝛeught acainſt the Pajoꝛ and Commonaltp of London; 
whereas they were incc2pozated by that name, and it was a walled Citie, and 
recites the Statute of ſec undo Edvardi quarti, That the Major foz the time, and 
all who have been P1jozs ſhould be Juſtices of the Peace within the City, and 
that the Sheriffs are made amongſt themſelves, and Cqoners appointed be 
themſeldes; and that by Law they onght to ſuppzeſe Ryots, and unlawful 
Afemblies : Not withſtanding in June, quarto Caroli, in the dap time, That 
one John Lamb, alias di cus, Doctor Lamb, was Cain in a Tumult, and none 
of the oflendozs taken, noz any pirſon known oz endiaed foz that Felony. p 
ny 


— 
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1 And upon th 's Jnfo2mat ion, the Pajo2 and Commonalty appeared, and ton⸗ 


feſſcy the offence, & poluerunc ſe in gratiam Cutiæ, &c. Foz which th 


yp were 


amerced to 150. ks; fo2 it was c oncc i ved to be an offence at the Common 


La to ſuffer ſuch a Crime to be committed in a walled town, tempore 


diurno, 


and nont of the offe:t50:s to be known 63 endided. Vid. Ed,z.Cor,299. 22 Ed, 
2.Coroh,238, 8 Ed. 2. Coton. 42 5.Stam.'.32.Cok.hb.7;tol.7. 3 H. 7. 15. Dy. 210. 
And Noy, A .tac1ey:G meral, thewtrva N:£025, Mich, 18. Ed. 3. rot. 1 32, in 


C.nitment of a Towi ia Devonſhire fo2 ſaff:ring an Aiſembly, as it 


were to 


hold Aſſiſe3 in mocker if Juſtice: And 21 Hen. 6, a Pꝛeſentment befoze 
horteſcue dgainſt the Town ot Norwich, Chat there wis 2 great Riot in Nor- 
wich; and one Gladinzn tk upon him to be Ring and went with a Crown of 


p per ia a rfotous manner to the Pꝛioꝛy of Norwich, &c. and although it 


appears 


rot upon the Roll Quid i nde venit · yet per.tot. patent 27. H. 6. memb.i 3. their 


Liber es fcz that cauſe were ſeiſed and regranted, 
Tyndal's Cale; 
Cerciorari was awarded to th: Pajoz of Hithe, and the Jurats there 


» being 


0:ic of the Cinque · Ports. to remove an Endiament of Fellonp (viz.Eugges 
ry) ug ainſt one Tyndal, fuppoſed to be committed there: The Mit was not 
teturned becauſe the liberty is pꝛetendes to be in the Cinque-Poirs, where the 


Kings W?it ont of any his Courts ſhall not be awarded unto them; Eut ought 


to be dirraed To che Lord Warden of the Cinque: Potts, Who ought to make the 
Warrant unto them to exttute it: And becaaſe the Mit was byought unto 
them and no Warrant ttom the Arden, they would not return tt: Mhere⸗ 
upon art Alias Cerciorati, keing awarded, and delivered to the Pajoꝛ and Jutats 


in Court upon Oath made that they latd, that they would not return it ; 


and fcz 


that they impꝛiſoncv the Peſſenger who b2ought it in their C:mmon-Gaol; and 
thit one Knight a Jarate ſpake contemptuouſip ef the VU2it being under cren® 


War (the Seal of the Court) faping,This is no time for green Plums. 
thcſc contempts pꝛo ved by ſeveral Oaths an Attachment was pꝛayed 


Upon 
againſt 


them and awarded: And now Noy the Rings Atturney being in Ccurt ſatd, 
That foz this contempt he weuld erhibite an Ankozmation Foz ſuch contempts 
againlt theK.meſengcr,who bzought the Kings Wit, are contempts againſt v 
Kings perſon, and ſuch contempts ought ta be ſeverelp puniſhed ; Foz it is ter- 
med, Dimicare contra Regem & non dliſcepta te: and he ſhe wed a Recozd in 
Court, 33 Ed. t. rot. 10 1. where the Biſhop of Dutham pꝛetending he h ſuch 
pipe ges, that the Kings UAzit ought not to run thete; becauſe one bzought 


thc Lings zit thither, imp2iſcned him: and kez this cauſe an Anfoz 


mation 


being exhibited achinſt him, and the offence pzobed, It w's adjudged he ould 


pay i fine to the Aing, Et quod Capiatut, and ſheuld loſe his !ibert es fe h 
And the entry ta the Roll is That he Dall leſe his liberties. Becauſe ſu 


is time: 
Hum eit 


quðd ãn es quod peccar, in eo puniatat; And he ſheweth another pzeſivent, 
Trin. 21 Ed. 2, ror 46,00 Fo. whete in the Common · Bench a Pzohibition was 


awaratd to the Ef 


op of Nocwich , and he erconimmnuifcated the party who 


bꝛ ought the Mit; and hercupon the party bzought his Aaton upon the Caſe , 
and declares all this matter ; and he being found guilty,it was adjudged, That 
his Tempozalities ould be ſeied until he abfolved the party, and ſatisfied the 
K'ng foz that contempt ; and that the party ſhovld recover againſt him foz Da- 


mages ten thouſand pounds; and üpon that Judgment, the Eichep bz 
ACC BIR, ot 
euporithe Atturny⸗General moves: 
Watt might be warden and they ton 
xdviſty. Aud it was ſafd;attheugh Ne 
their cute ee eee 
yet it caanot extend te What Smut 8 apo Of whic 


time at meme: ana that the Statute of Magna Chiirtacap.g, And Acc 
per Char, «ap,7, Axt vnely That they _ * conſuet udiges ſuas, &c. a 
2 


cught a 


udgment was affirmed. And 
ing." That in this Cate a new 
ken teturn — 1 n - 
e ſuch Juriſdiaton (fog 
Aby Att eee 

begun wit hin 


cul, ſu- 
nd that 
frannob 


— 
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cannot be extended to matters of the Crown, with which they meddle es Com 
miſſioners ct the Peace. oz Oyer and Terminer, which are all ſubjea ta the Ju: 
rilidion of this yur, | 


In Mich.$ Car, a Cerciorari was p2arcd to be awarded to the Pajoz 
end Juſtices ol Dover, being within th: Cinque-Ports, to remove an 
Endtament cf Fclony againit are Ringden of Dover, who wes endi⸗ 
&£d there of Buggery. Henden Dcrjeaut, move r, That this ſhe uld be 
a warded.anvti.eacd To the Lord Warden of the Cinque -porrs,As other 
Pꝛoceſſe is aſaillp di;eaed. But upon debate all the Court agræd That 
it ſhould be immediat iy direaed to the Juſtices befoze whom the En⸗ 
diament was: Foz they held Plea et it as Jufficcs cf the P2ace by 
vir due of their Comm ions and not by their ancient Charte rs oz ppe- 
ſetiption, which was awarded accozvingly, 


Rhemes verſus Humphrys and his Wife, Hill. 7 Car. rot. 
a 1202. 


| Crion ſur Trover & Converſion of Gnds by Baron and Feme, ad uſum ipſo- 
A They pleaded Nor Guiity And both were found guilty, and damages 
aſſeſſcd and now mo ved in arreſt cf Judgment, That the Aaion lies not againſt 
the Baron and Feme joyntly foꝛ ton verſicn to their uſes during the Coverture: 
Fox when they joyn, it is the ad of the Bπάᷣ. onelp, and the Feme cannot ton vert 
to her own aſe; tut an Aaion of 770ver well lies fog converſion by the Feme 
befoze the Coverture oz by the Feme enely during the Coverture ; Foz ſhe may 
g do a Tor: ſoltly, and the Baron ſhall be ſued with her but not where ſhe j vng 
with the Baron; wherefoze the Ccurt would adviſe thereof. and ewe 
Trin. 8 Car. it was adjudged foz the Defendant, 38 Ed. 3. 1, 13Ric, 2, brey, 
644. | | 


Boulton verſ»s Banks. Hill. 7. Car. rot.276. 


Crion upon the Caſe. Whereas the Defendant kept a Paſtiff, ſciens | 
that he was aſſuecus ad mordencum Forcos, and that the Pleintiff was 
p:Ceſſed of a Sowercat with Pigs, That the ſaiv Paſtiff bit the leid 

Sow. ſo as ſhe died of the biting, After Ucrpic upon Not Guilry pleaded it was 

mo ves in arreſt of Jidgment ; Firſt, That thc recital of the Bil is in placi- 

co Tranſgreſſionis, and the Declaration is in placico Tranigreſſionis ſupet caſum, 
ſed non allocatur. The ſecond Txiiptiien, Th it to declare of a Dog, ad mor- 
dendum Porcos aſſuetus. is not god; .fo2 it is pꝛoper foz a Dog to hunt Yogs 
out of the ground; and his biting of IP is neceſſarp and not like te the 
keping of a Dog which aſualy bitcs p 02 other Cattle. But the Court (ab- 
ſence Richardſon) tontcived the Action well lies; fe it is not lawłul to kep 
Dogs to bite and kill wine; Whercfoze it was adjudged foz the Plaintttk. 


Jefſon verſus Laxon. Trin. 7 Car. rot. 2 58, 


LRror. Ot a Judgment in Coventry. The Erroꝛ aſſigned was, Becanfe the | 
Judgment being by a Nihil dicit in debt was diſcontinued; Foz the tonti- 

nuance was taken until the next Court, which is uncertain; foz it ought to bs to 

a day certain as 9 Eliz. Dyer. 26 2. But it was anſwered, That in Coventry there 

ts no day certain toꝛ the keping of their Courts; fo fometimes it is held with: 

in a foztnigyt, ſometimes within ther werks; And Jones ſaid, all their moti- 

vin gs in Wales are adjourned until the next great Seffions, and none knows 

when the great Beſſions ſhall be held. And this Erro: was aſſigned and 

over · ruled in the caſe bet wirt Bychel and Party: And to Richardſon , Jones, 
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and Whirtock, concctve ft ſhould bs here: But J doudted thercof, The Judg* 
ment was affirmed, 


Mounſon verſus Cleyton. 


Cire facias, Tʒ have Exetutton upon a Judgment in Debt: The Wzfen- 

dant pleads, That at ancther time beſoze, the Plaintiff had ſued a Capias ad 
ja.1sta. iendum, ànd that the Defendant arreſted, and in Execution there- 
uon, and demands Judgment & c. The b laintiff replies, true it is ſuch a Mit 
ol Ca pias ſatisfaciendum tfycd; and that the Dekendant was arreſted thereup⸗ 
on, and made telcous and eſcaped: Therefoze he ſued this Scice facias to have 
Execution, being at᷑ter th pear and day. Upon this ths Defendant demurred, 
pꝛetending beeanſe the Plaintiff had confefed the Defendant was once in Exe⸗ 
cutton,he could not afterward take a new Execution. But the Court reſolved, 
Scire facias was well maintainable; Foz when he hav not the benefit of his 
Crecation,ft was as none, and the Detendant (hall never take advantage of his 
own wong by his eſcape, And peradventure the Sheriff is dead; ſo the 7p 
tiff hit not any remcvy againſt zim; Wherenpcn it was adjudged fcz the Plat- 
ntiff, That he ſhould have Execution. | Ex? 
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4132 4% Zutlet ve rhe Preſident of the Colledge of Phyſitiant, 
x 10 0 ; Paſc. 7. Caf, tot. 519. 


{I Rror of a Judgment upon a Demurrer in the Common -· Bench. The 
fett Erro alligned was Becuaſe the Recoꝛd was , Ad reſpondendum 

Domino Regi & Preſidenti Collegu &c, Qui tam pro Domino Rege, 
quam pto ſeipio ſequitur quod reddat eis ſexaginta libras; unde iden 
Preſidens qui tam &c. dicit, &c. Whereas the Action ought to have ben bꝛeught 
by the Pꝛeſident onely,qui tam, &c. and not ty the Bing and Pꝛeũdent, cc. ied 
non allocatur : Foz being an Oziginal Mzit, the Mzit is moſt often ſo, and 
ſometimes the other way: And they conceived ft god both ways. But Infoz⸗ 
mattons are al ways that the party qui tam fo the King, quam pro ſeipſo tequi- 
tur, cc. Vide Plowd. 77. new Book of Entries, 160. old Book of Entries, 142. 
373. The lecond Erroz was, that the Replication was a departure from the 
Count - Foꝛ the Count ſets fozth, That King Henry the cighth, anno decimo 

egni ſui incorporavit (& per le Statut of decimo quarto Henrici octavi confir- 
mavit) the Colledge of Phyficians, by the nme ofthe Prefident, &c. that no man 
ſhould practiſe Phyſick in London, or within ſeven miles, without Licence under 
the Seal of the Colledge, upon penalty of 5 1. for every moneth that he ſo pra- 
&iſed, the one moiery unto the King, and the other unto the Preſident ot the 
Colledge, to the ule of the ſaid Colledge, And fo2 that the Defendant not being 
allowed,&c. had pꝛadiſed Phyſick foꝛ twelve moneths in London, The ſaid 
Action was bzought, c. The Defendant pleads the Statute of triceſim.o quar- 
ro Hentici octavi cap. 8. That every one who hath Science and experience, of 
the nature of Hearbs, Roots, and Waters, or ofthe operation ot the lame by (pe- 
culation or practiſe, may miniſter or apply in and to any outward Sore, Uncome, 
Wound, Apoſthumations, outward Swelling,or Diſea e; any Hearb, Oyntments, 
Bathis;Patres:or Implaitters, according to their cunning experience and know- 
ledge &c. or Drink tor the Stone and Strangury, in any part of the Realm, wich- 
out ſuit . vexat ion, &c. any Act or Statute to the contraty notwichſtanding. And 
that he having skill in the nature of Pearbs, Rots and Watcrs, by ſpeculation 
and p:aciſe,applyed to perſons ri quiring his skill, Pcarbs, Ointments, Baths, 
Dꝛinks &c. to their Boes, Uncomes, Wounds, and fcz the Stone and Stran⸗ 
gurp>62 Acues,and to al other Diſeaſcs in thc ſaid Þtatute menticned, prout ei 
bene licuir, Er quoad aliquam aſiam prac̃tiſationem ſeu facultatem medicine ali- 
ter vel alio modo quod non eſt culpabilis, Et de hoc ponir, &c. And makes h's 
aver ment, Er hoc patatus eſt verificare, The Plaintiff rcpiyrs, and ſhews the 
Statute of primo Mariæ capite nono , which confirms the Charter of decimo 
Henrici octavi, and the Dtatnte of decimo quarro Henrici octavi, and appoints 
that it ſhall be in fozce, net withſt inding any Statute cz Oz dinance to the con- 
trary, And upon thfs it was demutred, becauſe it is a departure ; fox ft intitles 
him by another Ac, viz, the Statate of primo Matiæ, which 's not mentioned 
in the Count: and thersfoze'twas aſſigned fcy Erroz, But all the Ccurt here 
conceived, That it is no departure, Fecaule it fo2tifies the Count, and is as to 
revive the Statute of decimo quarro Hentici octavi, if it were repealed in this 
Par- 
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particalar by the Statute of tricetimo quarto Henrici octavi: And foz thi the 
Caſe of Woodhead was ſhewn to the Court, Mich. 42. & 43. Eliz. ror. 397. 
where the Pꝛeſident of the Tollcage of Ail-Souis, bzinging an Acton uzo!: the 
Caſe foz taking Toll in „and ſhewsa Charter et vice mo texto Hevrici 
lexti to be diſcharged of Toll. The Def: nvant pleaded the An of Reſumption ct 
Liberties granted by Henry the ſixth, made „and ſo the Libcrty gone. 
Che Plaint itt pleaded a Reviver of them by the Statute et quarto Eentici ſep- 
timi: And it was held to be no departute, but as it were a conteſtion and avets 
ding. The third and principal Ercoz aſſigned was if the Dcatute of tticeimo 

uarto Henrici octavi, be not r:pcaled by the D:ztatc of primo Mariz, and if 
hot, Whether the Defendant hath made a ſufficient Juſtification 2 And quoad 
that, Whether the ſaid Statute be repealed, the Court was not reſolved. But 
Richardion,Chtfef-Juſtice,concetved it was re pealed by pcimo Mariz, by the ge⸗ 
ncral wozds, any Act or Statute to che contrary, ot che Act of decimo quatto 
Henrici octavi, notwithſtanding, Wat J conceived, that the Ad of iriceiimo 
quarro Henrici octayi, not mentioning the Statute of decimo quatto Henrici 
oRavi,was fo2 Phyſiiians ; but the part of the Att of triceſ. quar. Henrici octavi, 
octari, was concerning Chirurgions, and their applying ou:ward Pedic ines to 
out ward Sozes and Dileales: And Dziaks onelyfoz the Stone, Strancullion 
and Ague; That Statute wes never intended to be taken away by the Aa of 
primo Marix, But to this point Jones and Whitlock, would not deliber their 
Op nions Bat, aomitting the Sta tute of cricehmo quatto Hentici octati, be in 
toꝛt e, yet they all reſol ved, the Detendants Plea was naught, and not warran- 
ted by the Statate ; Fo2 ge pleads , That he applyed and miniſt red edicines, 
Plaiſters, Dꝛin ks, Ulceribus, Morbis & Maladiis, Calculo, Strangurio, Febribus, 
& aliis in Statuto mentionat is; ſo he leaves out the pʒincipal wozd in the Sta⸗ 
tute (Exrernis.) Aid doth not refer and ſhew, That he miniil red pottons foz the 
Stone, ©:rangullion oz Ague, as the Statute appoints to theſe thze Diſeaſes 
onely. and to no other, And by his Plea his potions may be miniflred to any othe® 
ſickneſs ; wherefcze they all held his Plea was neucht fo2 this cauſe, and that 
Judgment wes well given againſt hin; Whereupon Judgment was atlir⸗ 
med. 


Walker verſus Sir John Lamb. Trin. 7 Car. rot. 374. 


Action upon the Caſe, Foz diſturbance of the Plaintiff in exctciũng his 
Offices of the Otcialty of the Arch-Deaconry of Leiceiter, granted by the 
Archdeacon of Leicetiec and of the Office of Commiſlary of the Bilhop of Lin- 
coln. Wpon Not Guilty pleaded a ſpecfal Uervid was frund, That thiſe were 
aictent Offices ; the one granted by the Archaeacon of Leicelle: ; the ther, by 
the Biſhop of Lincoin, and were Difices of Judicature always grantcd to one 
perſon foz lite until 1609. and in anno triceſimo Elizaberhz, wite ſo granted to 
Doctoz Chippendale, and aftet, in 1609. th. ſe Offices were granted to Doctoz 
Chippend de, and ta one Edward Clerk fo2 their t wo lives, no ſurrender being 
actually mave by Dod 2 Chippendale ; afterward, 1614, both Dffices were 
cranted; the ene by the Archdeacon; the other by the 1-iſhop to Sr ] oh Lamb, 
and to the ſatd Edward Clerk; and theſe Gyants confirmed by the Dian and 
Chzopter, That in anno 1622. Dogoz Chippendale ped, and aiter wars the 
Archdtac on who granted that Ofice, and the Eichep who cranted the Ofice of 
Commiſſary yyed; and the Btlhop of Lirvoln who now is, and the new Arch- 
Dexcon by ſeveral Patents granted thoſe Offices tothe Plaintiff.who was at 
the time of the Grant of the Patent. a Lap-perfon, and Batchcloz of the Civil⸗ 
L1wonely: And they find the Statute of triceſimo ſeptimo Hentici octaxi, 
capite decimo ſeptimo, That Lay-perſons mirtied oz unmarricy. being Doctozs 
of the Civil Law may be Commiſſaries Officials St ribes c Regiſters, and 
that the ple int itt cxcreiſed thoſe Offices,and the Defendant diſturbed him, Ec 
h fuper, &c. Upon this, the matter being argued at the Var, ws reduced cnely 

ts two queitions ; 
Firſt, 


7 * 3 * 
a . 
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Firſt, Whether the Patent to the Platntiff, being a Lap, perſon, and not a 
Doctoz of the Law, were wd, oꝛ reſtrained bp the Statute of tcriceſimo ſeptimo 
Hentici octai1 2 And as to thit point, al the Court corcciven,, Th. Ozant was 
god; foꝛ the Statute doth not tell rain any ſuth Gꝛant: And it is but an affir- 
mance of the Common Law, whire it was deubted, if a 1ay oz marricd perſon 
might h:ve ſach Dffices; and to avoid ſuch voubts, this Statate was made, 
whiche1 plains, what ſuth Ozants were gob.engugh ; and it is but an affirma- 
tiv: S:atute,-ud there is uo reltridton therein ; And althcagh Dacozs ef the 
L aw,(though Lay-perſons 92 married) ſhall have ſuch Difices ; pet that is not 
any reſtiicion, That none £t3irs Hall have them but Doco2s cf the Law, and 
th: Stitate mentions , as well Regiſters and D@cribes as Commiſſaries, and 
th:t a D3co: of the Law hail have them; pes. in common experience ſuch pers 
ſons as are merly Lap. and not Dodo2s,havc imployed ſuch Dfices: And foz 
this very point was a C ſe in this Court, till,z5 Elia. rot. 18 1. between Pratt 
and Stock, where,upon demurret, this Statute was pieaded againſt the Plaintiff, 
to whom a Commiſſcryſhip was granted, being but a Fatcheloꝛ of Law; and he 
having granted adminiſtration, the Gꝛant was adjudged god, and the Book of 
Entties, 484. and 489. was allowed god; whcrefo2e they reſolved the Gʒant was 
well enough. And it was a fo reſolved, That where an Officer foz lite accepts 
of another Gꝛant of the ſame Od ice to him and to another, it ts not any ſurren- 
der of the firſt Gꝛzant. The ſecond point was, Mhe ther the Office ot the Offi⸗ 
cfalty cf the Archdcacor ty, and the Office et the Commiſſarp et the Biſhop, be 
grant ible by the Statutes of primo Elizabethæ: & dec imo tertio Elizabethæ, be⸗ 
caufe it was pꝛetended they were not parcel of the poſleſſions of the Biſhopꝛick 
£2 Arch-d2:conry, ſo es they cculd have any pꝛofits by them, and then the Sta- 
tate deth not reſtrain the Gꝛants of them But ali the Court reſolved, they 
were wi hin tze works and intent of the Statates ; foꝛ thep bs Hereditaments, 

nd are pertatning unto tem: And that a Gant ct thoſe Otkices to t wo, 
here they were onely gꝛant: ble to one fo2 life, and being gꝛanted in reverſion, 
is a void Gꝛant by the Statutes againſt the Succeſſezs; foꝛ the Statatesre- 
firain all G:ants cf any thing to be avoidable againſt thz Duccefſoz, beũdes 
Oꝛants of neceſſity and Leaſes fo2 th2e lives.c2 one ard twenty pears, where 
the anc ent Rent is reſer ved: Amd all other Gzants, as well of Dffices,as of 
other thines,not wiraanted by the Statutes, are md? void as againſt the Duc: 
ceſſoꝛg. Vid.Cok.10,tol.6o. the E iſhop of Salisburyes Caſe, Cak.5,to!,14.and a 
Caſe betwhit Vanghan and Crompton, 14. Iac. ⁊t the Aſiſes befoze the Juſtices 
of Aſſiſe fo2 the Office of the Regiſterchip in Suff. and bet wen Johns end Powel 
fo? the Rec iſters plete of eretord, where it wos adjudged, That luch Dffices 
£2:nted in Reverſi on were vid: Whereapon Rule ws given, That Judg⸗ 
ment ſhould be entred fo2 the Plaintiff unieſſe other cauſe were ſhewn. And at. 
terward being moved again. Judgment was given foz the Plaintiff, 


. Tredymock verſus Perryman. Mich. 7. Car. rot. 76. 


Esa of a Judgment in Corn wal, in Debt upon an Obligation. The Erroz 
alligned was becauſe the Tryal of the Jſue joynecd there, was by ſix Jurates 
onely. Rolls foꝛ the Defenvant moved, That it is not Errez: Fo2 it is returncd, 
That he tryed it there by ſig, ſecundum conſuetudinem ibidem a rempore, &c. 
be koꝛe uſed: Azd the Court being by pzeſcription,the Tryal then by the cuſtom 
may be by ſix; and there be maltftude of Recoꝛds in twenty ſoveral Ceurts in 
Cotnwal, where Tryals map be by ſix. by cuſtoma there uſed : wherefo2c, if it 
ould be reverſed, many ethers ſhould be reverſed But all the Court held, That 
ſach a cuſtome is void, and againft the Common-Law , and there cannot be an 
exemption of perſons from-being Juroꝛs, unlefe there be ſufficient Jarozs, be- 
fides the perſons exempted to make Tryais: And Jones laid although in ſome 
parts 
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parts cf Wales there be ſuch Tryals by by fix only, it is by reaſon of an Ad of Par- 
tiament of rcicefimo quarto Henrici octati, which app:ints Thit ſach Trpals 
may be by ſix onely, where the tuſtome hath been ſo, which pzoves, Th:t when 
they w2rs united to England. and to be governe?2 by the Lawes here.ſuch Try? 
als cculd r ot. vt unleſſe they had been lo POR? by on ament ; Where: pon 
th? ne was * reverſed, 


. Pe 


„ -Maior verſus 1 Hill. 5 Car. cot. 64. 


> Ep eyin. fa, : an Dre taken, xc. The Dilengant makes cenuſance os 
Mick et ] ohr Brandwood, ſoꝛ th it he was ſeilep in te of the Panoz of DO. 

an) that onch nuch e tet ot luch aTenementholdca of the Lad Panc3 
by Rent and Hariac lervice, papable alter the death of the Tenant ; and thit 
Smich dyed poſſeſſed de Animalibus & Cattallis; And bccaufe thi Hacior Wes 
not p:id, he by the comm ndok the ſaid John Brandwood diſtratned, end ſo 
made Conulance; and the Jfue was upon the Tenure ans found foꝛ the Defen- 
dant: Andnow©:ception wis taken in arreſt of Judgment, Bec auſe he dot) 
not ſuew whet was the belt beaſt, which he demanded, ngz the kind thereof, noz 
the mice g it: Fa this ewuſc Hide moved, That the Avowzy was il. fr2 it 
is incert un whit thing the Defendant babe. ez how hz th: n +49 ſa tis co 
if — 4 Retour. And he pens 


8 —— on what is the bat: beak. 
ad tex an Harioc ſervice, it is at the Loads clecion either tovitraty, oz to ſciʒ⸗ 
it, if he can ſind it vt lr ho-canmotlg e the pzoper beaſt of-the-Tenant 


only hut hz m diſtrain any man s bop ich arg uon the Land and tetaig 
them untill the Hariot be Cattsficd. d he lal z, There, wers divers Neüdents 
in the Cemmon⸗Bench, where he avowes without ſhewing what wis the beit 
beaſt. cz any pꝛice thereof : , Au it ſijculd AN- to bew, foz perad- 
venture he doth not know ol ever faw it, Vid. 24 Ed, 3-7 44 Ed.3.12, And 
oitorinarns it wos adfudged koꝛ the Avowant. 
4 ; Arier rin 
E This de was movedagain, bc. by Germin Tut the Arowty 
- Un tell made Petauſe it dthatot appear whit beat he hoald hate 
m the ti mot nos ot what valus theRaourp pangdrecpleviſable::. No 
Ante Fiete know;whattoofer; tohave again b's ©ittc.1, But al! 
- the fear I aſkices petent agred, That the Ayowry-iggad enough ; fo; pers 
- adventurs the A vowauraoth nat nο hat was the belt beaſt, and the 
r wy Ih his perſil-ought to 
tender ſafficientre, (be: Avayyry- was go there 
- wexofhcewn t wo pꝛelldents, the o rd Elir. rot. 306. r Dicker 
> 2804 issen the other;Fcto, 13; on rok 
ne 382 3+ 5 D enen an 
152/512 Hine alete 7.Gat tot. 476 1. 


N 7 


29 


. Bench, in an Adlon upon the Caſe for 


nor Acfonable; F. to call one Bawd no Alton lies at the Common Law: 

But te fay,: Abat che lier us an hoy e of Bawdry is Atjouable at the Common⸗ 
Lad, Anvtthat the neee ee in the Ce Bench. But 
it held, by. And: „Tin lies £93-the laſt words 
Ad hath bewicched i m H at los 8 wang cnbten;)\Whert- 
fo2cy'cxmnts ae e was that Aummst end be affirs 
med. 8 7.7 Mees ner 2 07305 ant Ta- nee 


$ Ce Mead 
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; Mead verſus Perkins. 


Rror of a judgment i in the Common- Bench, in an Attion! fo; words: 

UWhcre the Plaintiff Perkin: declared. That he was an Attozny of the 

Common-Bench and of the Sheriffs Court in London: Any that the 
Defendant ſpake theſe ſcandalous wozds of the — He (prefatum /e 
Plainfiff innuendo) is a couſener, and couſens his in the 1 Court 
ot Londen, and was for that cauſe N of that Coma, 
vicaded Nor onilty, and found againſt him, adgment : 
aſſigned, That the woꝛds be not 
dalous, and touched him in bio potion; 
it was adjudged fey the Plaintiff, and the 


Ellis verſus Johnſon. Tris. 7 Cart tor; 1039, 


Ester of a Judgment in D. an ĩnſeniouꝛ Court. The ee alſigned, Becaufs 
. eauſa, e po Court. and belltc- 
red to joy and pꝛiutipa Dicer 0 t Court, and ©: 
lowance therest, they natwithſtanving p3cc@veb te Tryal and Javgkinit, 

Defendant pleaded in nullo eſt erratum. And now Germin moved, That this 
ts not ertoꝛ, becauſe he dothnot cdeger the H-beas Corpus to be upon Record ; 
fo as the erroꝛ now afſipned is not trxabte. But it was held: Chet that pꝛot ird⸗ 
ing after the Habeas Corpus delivered, is an Err, aud coram non Judice, 
fs confeſſed by the pleading in pullo eſt erratum: And tt it were not trae 
it wasdelivcred to the Pajoz and ale wet, it onght to have ben benyev, and 10 
Fyoble- per pais « butbecaaſe it isnot . it { a * enen; h 
upon the Juvgment w wagroverles. 


Wilſon verſus hands, 5 


ERror of a Judgment in the Common- Bench. Amer Trover & — of 
Seeed n 5 tuch a day dey, which 

came t 3 a © Des 

—— 4 uſe ( but 


no day, ycat o7 place; of 6b Cont Defemvant pleaded 
Not Guilty and found agatnithine, , — 4 — hg 
Erroꝛ aſſigned by Fu roms won Becta o date of t is men- 
tioned, ſed non allocatur ; fe * 


os a date and mil 


not know the certaſti date of the 

recite it, ad. ben 3 Aer meren, ee did 
not alledge 3 ace ven a * de; 

nying to — Jan requeſt ä— A are 


thereby alledged, which is ſafficfent: And the 
(which hath no day nos place) is ndt materia, 
Converſion ; Whereupon W was affirmed, 


tion of the Converſton 
there was a 8 


) 


Kiffin veſt vun: wu nei, 6 I Car. tot. 57% 


| -of a judgment at the pratid'Seffions in — ty of eee 4 
Quodei deforceit; in natare a — — . e Detendant (ith, 
—— Mur thereupon ; ans at the day 


porn Cp — —rare — Cape — and at tbe day of the 


moped to be receiver; -becauſs the 
was made to the uſe eh fn bebe his Wife, tes the life — 


1 
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the wilt. The remainder to the laid Ewa d ap Thomas and his Meirs. The De- 

mandant counterpleads that receipt, Trarerung the froffment, and Id ue joync d 
thereupon, and at the dap ot return of the J:ry, tc w.rd ap Thomas did not i p- 

but one I ohn ap Euwards as his Dow and Heir, maytd to bo received by hi 

Gyarpian de being within age. and ſatd That h s Father trus dead, and he as 

— and Heir appeared; end p tadtd the fame Pra as his father pier ded, and 
q le paroll dæmurrer pur ſon nonace The Plintiff counterpleads his receipr, 

gen feoffment'a amea, n upor that, tx y were at Jae and at 

by receipt made deiault, md a peirtcape awarded; atid at the 

25 dene fave W vefauſt © Tre kes Jr mert wos ape ing the Tenanc 

1 wat epged; wytre ge oncht to have fat) ct the 

Re verũ on, and he em the trol ment: But qr oer que modo tie 
Reverſon, And although he hath it net by fecffment. p*t if he hath it by anx 
other way, that ſufffceth. The ſecond Erroꝛ was, Bie zuſe the reteipt is ad⸗ 
mitted, after receipt, which out it ndt to be; unletfe ia caſe wo re the Te ant 
by receipt die, And his Heir comes in loco ſuo. The third Erroz was Be: 
the Jubgmznt was given npon-the vxf-alt of the *©.enut by receipt, 


the Tenant byreccipt, wherethe precipt 
* 


he fett Otroꝛ atyned wis, Eeteufe the 


ſed, 


4 


| * Abrabes TERS 's pflait 155 Uhle. and dif, 
D upon an Atbitriment to deliver 5. An detlarts; Chat the Plain⸗ 


tiff and Defenvents \.1bmlt!ed tdemſetves to the Arbftrtment of four 

Merchants, concerning tertain Accounts ot s;: ſo as the Arbitrimerit 
be made and delivered in wt in, brfoze the twenttetd ot IJ following: And 
ik they conld not agree, then to the Arbitiiment vt-Tach am Unipt:cas the Arbi⸗ 
tratozs ſhould name; fo as he made his Ump'irage in mittag beteze the five 
and twentieth of July following, Andfiewe; That the four Arbitrtozs did 
not make any Arbitriment, ad vel ante the twentieth o July fullowing ; but 
that befcze the twentieth of A , viz. the efchtenthof July, thag of th: m, 


and the fourth arbitrato} agreæ ing tc xc unto the one and twentieth el Ju⸗ 
ly, by their Miting dated t | ,ndmtifnated Abraham Cham- 
berlain ta Umpire, who tk rt und befo2e-the twenty fifth 
of July wave . ihr Defrvarrts would pw 


an a werd ſuper Fre 
ene wee Kc. 


S deber; Ne (93 the V in, and after, 


1 | 

ret ef Judg — 9 nomination cf the Umpire 
are 7 — 85 7 to make their award) 
was not god. N their award and no time 
then appointed — to . er — eth of Jaiy, 


ſed non allocatur; Foz there is no t om tion untill the; agræment 
of the fourth Arbitrat oʒ with the other thi, viz. the ene end twentieth oſ July, 
and the waiting is not to have effec untill that time. And it is no/waiting by 
intendment antill ſealed, although it be dated bet. And it they hd nom 
nated the Umpire befo2e the time expired ot making their arbitrimont pet it is 
god enough, when no arbittimeut 's mane by Toon r the time: OP 
nnn. led te re . 5363 


— — 
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— 


— 
— 


Witts verſus Baker. 


F Refpaſſe quare clauſum fregir. The Defendant pleads act oꝛding to the 
Statute of Viceſimo primo ] acobi, that he tendzed' amends befoze the 
Action bzought, viz. the ſetend ot D:ober ſeptimo Caroli. The Plain. 

tiff replyes, That befcze ſuch tender he ſued a Latitat, Tefte the laſt day of Tri- 

nitie Term beteʒe, and upon that pꝛocuted the Detendant to be arreſted, intend⸗ 
in to declare in Treſpaſſe; It was-thercupon demurred, and reſolved, That. 
th's Tender came ta late: Foz as well as a Tender atter an qzigtnal Wz it, 

comes ta latte; ſo after an Arreſt upon a Latitat: m the Tenver by the S:a« 

tate is intended to be immedtately after the Creſp ſie ana beteʒe any Suit com⸗ 

m.nc£d;; Mheretoze it was avjuvged foz the Plaintiff, 


Prohibition was p2aycy tp Caltborp. To ftay a Duft upon an —— 
here to the Delegates from a Sentence in Ireland; F: 2 Tythes of Fiſk 
taken in the Sex. Becauſe Fiſh in the Bra oz great Rivers aro ferz 

.vaturz, and not Tythable, Seconviy, Becauſe the Dea is not within 
any Pariſh : S0 as no ſpirifyall Perſon can foy it is within his Partſh, whers 
the Fichts taken. But the P3ohibition was denyed; Foz Tythes'of Fiſhes 
are uſu ally pid in Ireland, as Jones affirmed, And it was ſaiv, In Corny aul, 
they pay Tythes foz fiſhing in the Seca, to the Parſon of the Parith where they 
— ned: And it is a cuſtome in Yarmonch, that Tythes ſhall be. payed foz 

errings. | 


Hopeſtill Tylden's Caſe, Ante, pag. 183. 


— Cerciorari bring awarvey, to the Pyjoz and Jurats of Hithe, to remove 
an Envicment taken there againſt riopeſtill Tilden, who was Enviced 
befoze them loꝛ Buggery: Wey returned upon the W2ft, That it ia 

oneof the Cinque - Ports: And that they have a p2ivilevge there, end of time 
wyereot, c. That no Mit ont of the Kings Courts runs there; But ft muit 
be dite ard to the Warden of the five Ports who mould fer them · and then they 
were returned. and not otherwſſe, Aw it war moved, Thet this is an ii re-' 
turn, and that they had not any ſuch ltherty: Foz they may not mevole with 
matters of the Crown, be it is ſaved in Magna Chana ; Wherenvon it 
was pzayed, What it might be ditauo wed, and that a Pl uries Cerciorari micht bs 
awarded againſt them. commanving them to tertiſte the "Envicment at ſuch a 
dy, any then to be in perſon to ſhew their Charters and td dente foz their pee* 
tended claims, and to ariſwer their contempt; in not returning the Recc2d upon 
the firff zit: And Noy the Kings Attarny ſhewer a Reco3d, Paich. 43 Ed. 3. 
rot. 19. out of the Treaſury of the Exchequer, A Mit being awatded out 
of the Chaneory, To the Pale) and Commonalty of London. to certifie an 

Endiament there taken againſt one Lumbard to ingrofſing of Silk upon the 

Alias they made ſuch return, That by ancient Chatters confirmed by Pearlia ; 

ment and ancient uſage, they hav ſatha pid edge, That alt Cotaments an 

pyoctedin gs toꝛ any cauſe-anleſſe fox Felony, theuld be tryed amm determined 
there, and not elſewheret And heteupon # Pluries Ws #warded 'toxetare this 

Exnvicment into Chancery, ann that they ould be there at the ſamo vay to 

ſhew their evidence and Charters to maintata their claim, and fo atſwer their 

contempt 3 And at the ſame dap thep returned all their evidence and pꝛot ted⸗ 
ings there, And ſoit was pzaped, That ſuch ccarſe ould be obſerved here: 

And A * awarded acco2dingly a Pluries Cerciorati dfreced to the Paioz 

and Jurats. 


= 
- 


Goodyear 
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| Goodyear verſus Biſhop, 


Ciion ſos words. Whereas the Plaintiff is, and foq divers years bath 
ben a Pexehant, and uſed the Trade of a Parchant. That tze Deten- 
pant having communt:atton with one Harris cf the Plaintiff, to ſcanda- 

lize him, and di pꝛive him of his means of living, ſaid of the Pjaintiff 
theſe ſcandalous wo22s, He (innnendo the PF ini iſt) is not worth a groat, he 
is 100 J. worſe than naught. Alter Uertid tod the Plaintiff in London, and 
one hundzed marks damages given, It was moved in arreſt of H1dgment, That 
theſe wozds be not agionable ; Foz he did not ſhew, that hc.ſpake ct hum of 
his Pꝛoteſſien na called him Banukcupt. Bat all the Curt heln, That theils 
wozds of a Perchant who lives upon bis credit, which ta the p. inc tpall means 
of his gains, bs very ſcandaleus, and tant «meer as if by had called him 
Barkrupt ; Mherckene it wag adjudged foz fhe Maintif. 


Johnſon verſus Sir Henry Rope. 


Mobibition. Foz that the Prior ef rhe Salucation cf the gꝛder of the Car- 
thuſians was leiſed in fee of an Y.nſc ang Gange, called Bleomsbury in 

the Pariſh ol Sainc Giles, and cf lucy ends ta the Tenure of the Plaintitf: 
And that he and all his pzeveccſſo2s, unt ii the day of the diſſolution held them 
diſcharged of Tythes, And ſoſ:ifed, vice:mo 20no Henrici octavi, ſurrendꝛed 
them to the King, and pleads the @:atate of triceſimo primo Henrici octaviʒ; and 
conveys the intereſt from the K ng to the Plaintiſk. & . The Defendant pleads, 
Chat primo Maii 1422. it was agrd bet wixt the Paſtcr of the Hoſpital of Bur- : 
ton Lazars, amd the ſ*fd P2io2, That when the Lands ot the Þ noꝛ of Blooms- 
bury were in the hands of the Te. ants oz Farmers of the Pꝛioꝛ, that Tytheg, 
ſhould be paid: And when the L-'nts i: uld be f:: the hands of the P2ioz him. 
ſelf, that they would pay Tythes; but the they ſhould have ſix Kinegate, in 
ſacha Paſture of, &c. without pi;t.ig of Tythis, and convepz the poſſeſſion 
of the Polpital to the King by ſyrrend{r,0nd trem the King to the Defcnvant, 
and Traverſetb, That the Plaintiff now helds the L.inds diſcharged of A ytheg, 
&c. whereupon the Plaintiff demurs, and it was adju2ged f. 3 him, That the 
Plea is ill, and no god indutement to the Travers ; fo2 he makcs no Title to the 
Malter of the Yoſpital to Ty thes, but only pꝛetends an arremen:t. but doth not 
intitle him tothe Zpthes, noꝛ ſhe ws that he w:s ſeiſed of them in fe, noz doth 
ſhew any thing foz which they micht make ſach an.agrement ; alſo he doth not 
ew the agreement to be by w.iting, and the inducement of a Travers ought to 
be alwayes ſufficient; Whereupan it wis adjudged ke the Plaintiff, 


F944 35 © The King verſus Warde and Lyme, 


Ntormation, TUhercas there was from the time whercof, cc. a common 
and high ⸗ way in Co!d- Aſhby. in a Lane called Crick-lane, leading ts divers 
Parket-Towns, as well foz Þ:2ſemen as foz Fotment, and fez Carrtages, 
That the Defendant, the firſt of June, ſeptimo Caroli, with hedocs and ditches 
ereced croſſe the Lane, incloſed and ſtopped the ſaid way, and held it tncloſcd 
and ſtopped, whereby, 8c. em ſtien confeſſe, that there wos ſuch a 
tommon high-wap prouc in the Infomation, and that they cloſed and ſtopp d 
it, Bat th:pFaid, that theſaia wip wis ſo foul, and ſurrou n ded with water 
and dirt, Thit Paſſengers could not paſſe ther? witheat great danger. And 
that beteze the topping cf the Kine, v2. the thirticth cf Pay, ſeptimo Carali , 
fo; the pꝛoſit and eaſe of the Paſſengers, ene Carew Sands, being ſeiſed in fe 
of a Cloſe adjoy ing to the ſaſd Lane. lefd out another way meze tommodio as 
f:2 the Kings people there to paſſe, am betene th laying ont of that w p, vir. 
decimo otayo Maii ſeptimo Carli, & Witt of ad quod damaum Mund to en- 
ars 
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quite Whether tt were to the damage, &c. if the King ſhould grant ſuch licence 


moan 190 11 reapan an Cnqut:. tion, was 

h _ DE, 2 tit wes nit ta thc dam ge. c. 
ik the Aing 5 + Ta licence,8c, Foꝛ that another way is lad « ut as be- 
nefictall foz the people, abſque hoc, That they intloſed ang ff: pped ſt w th hed⸗ 
ges Ne. ue commune num, cc. > Won this the, Kings Attozny, de⸗ 
murred, And now it was moved, That this Plea was ill in motter and fozm, 
bet uſe he alleg tion that Cie Sands [nid ont anether hb moze beneficial 
fo2 tie Kings people, ndt appecring by whit — did it, is not god; oz 
it is but at his pleaſure, and he may ſtep it when. be wi 2, and by lay | 
ont; the Saubjeos have ror th teren ſo ert 217 ja! 
going there; noꝛ is it any ſati w [Roti + oF bitents att bound ty 
there, 03 to miks amends it any Robbery e committee ; no; is i Nhe 
ten lxable to reyeir and maixkatm it: a. fa the pleading tbr rung cf the 28 0 
Damnum, and the Enquifitton thetenpon, in to tis e, tohen he h not 
plead, that he —— 1 fo; that isonlp on eee tnable hint fo-obs 
tain licence, and therett ze the Met is tl. Vid. Regnter 157. & 255, Ant 
exception wos taken. Becaaſe the Tr vers is il, That om did nat incloſe ad 
nocumentum c. 'Wherefozs and foz theſe reaſons the Court held the Plea 
| a gave T0 Cm 
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Termino Michaelis, anno octavo Carbli 
Regis, in Banco Regis. 


Emorandum, In the Vacation Sit James Whitlock, one of che Juſiices 
of the Kings-Bench, dyed in his houſe at Fauly in the County of 
Bucks; and Sir Francis Harvey, one of che Juſtices of the Common- 
Bench, died at his liouſe in Nerthhampten, and Sir Robert Berkley, 
che Kings Serieant of the Middle-Temple, was made and {worn Jultice of che 

t the cighteenth of October, and Frame is Crawley, the Queens Set- 
jeunt, wos made and Sworn Juſtice of the Common · Bench the ſame day. 


Hally verſa Stanton. Trin. 8 Car. rot. 140 5. 


Ction for words. Whereas he had bern alwipes et god cofrverſation, 
and never touched with any ſuſpition of any matter of fellony, and aſc» 
the Trade of buying and ſelling of Cattell, and thereby gained his living; 
That the Defenvant malicionfly ſpake theſe wo2ds of the Plaintiff, He, 
(iuende the Plaintiff) was arraigned at Warnick for Healing of twelve Hogs, 
and if he had not made good friends, ir had gone hard with him; ubi rerera ye 
never was arraigned noꝭ yaeftfoned foz any fetlony, After Uervic upon Nor 
Guilty pie nes, it was found te the Plaintiff, and damages twenty pounds ; 
And now Serjeant Crew moves in arrest of Juvgnrent, That theſe wo2vs be 
not actionable 2 Foz to ſay, He was arraigned for fellony, is not any cauſe of 
Action, no moze than m_—_ That one was "_ for Fellony » Foz god 
and men may be ſuſpected 7 fellonyt and in triceſimo primo 
- Eliz it was reſoſvevin the Cate of Noell an Atto3ny, You were —— 
up for forging of Writs; adjudged the Action lies not; fo here, cc. wherefoze, 
c. But all the Court (eriarim delſvervd their opinions, That the Acton lies, 
eſpecially as in this Caſe is aflevged, That he falfly and malitiouſly ſpakg theſe 
wende, anding, If he had not made good friends, it had gone hard him: 
which ſhews, That he conceived he was gui ty of ſuch an offence; ald when 
tt is mi kalle, as it appears by averment, That he never was arraigned foz 
| any teilen, no2 ever committed any, it is the moze malicteus; and being ſpo⸗ 
' knw that none thvald truft him, it therefoze ditfers from the Caſe 
 _ titey, abſtenithe Cafe Patch. 34 Eliz, berwixr Bayly and Charringron, in the 
Common where an Action was bzought fo2 ſaying theſe wozws,, Thou 
werrerraiened for two Bullocks : After Wervic, upon Not guilty found f. 
the PURE, it was adj ndged, That the Acfon !fcs not, Becanſe he doth not 
fap, For ſtealing of Bullocks, no2 thit anp Fellony wescommitted, no2 avers, 
that he neuer was arraſgned fo: felony,as here, Alſo a ade was cited, Trio. 8] ac. 
op . — —— = 2 fo2 —— wert in Norwich 
for a Robbery commirred upon f. S. with an Abe t, That he neyer 
alle it bar k Aoi 


Southold ver 1x Daunſton, Trin. 8 Cat; rot. 853. — 
Crioti upbꝝ the Caſe for words. Wheters he wis of g6v nam af; m3. 3 
lte 


*onimiinitatlon to be married to ſuch a wgman, 
Southold 


of. 
0 


thou h+ve h ſach a Poztion ; That the Detendant ta Ci 
binder and dep;tbe 90 6 his Parriace, ſpake theſe wo) 


- * — 


Fon tele tharh heen in bea with Dorcheiter his Wite, wherebyhe loſt his Par Par- 
2 Aftcr Ucrvict upon Not guilty — and found + - the Plaintiff, 

ng @cricant moved „That thefe. woms bv not 7 it. map be. he 
— 1 ved with r che bein his Purſe, o it may be 
th it her Husband was in bed —— them: And woꝛds ſhall be taken witiori 
e nu When any cenſtri ion can be made to hcipat. N d nes and my {elf 
couceivett, That . dicgrate himalid db of his Parriage, 
and he ſhewing that he was pepzfvcd of;h's P. rriage, he hath god cauſe of 
Action, and ſuch kata endmeats; as hath , hallnot be ta- 
ken. but it ſhall be adjudged ex affe ctu dicendi, which ts here to hinder him of 


his Parri3ge : as it is now found by the Ucrdia ; er ad 
thercok. Rel iduu m poſtea, adjuagcyf02 the Plaintiff... 
| Favely ver {24s Eaſton. Hill, 6 Car. rot. 1075, 


Elk Aione firms, Ot a Peſſuage and two hundꝛed Acres of n 
of Peadow, and twenty acres of Mod in Biſhops Morchard. Vpon Not 
guiity pleaded, and a ſpet iall Wervid, it appeared, That John Eaſton Tenant in 
ail to hi m and the Ye!rs Pales of his bot, of thts Mefluage and Land called 
Eaſtons, lying in Biſhops Morchard, levied a Fine thercof by the name of a 
MP. duace and t wo handed acres i Land, fiftp-acres, &c. in Eſſingtom Eaſtęn, 
ind þilfo:d.tp the ule cf him and his Þcirs ; And thep-find, Chat thers is net 
any Ulll, oz Yamlet- 02 p act knen hy ths name al the Pefiuage oz Lex mm 
called.Ealtovs, out of the Uills oz Yamlcts, and that nent of the ſad Tene⸗ 
ments etther be oꝛ wert in Eſſington 62 inch ford; And whether upon this mat⸗ 
ter found a Fine levied of Lands in placcs known ina Uill,- not mentioning 
the Uill o2 Pamlct were the Log is, be god, was the ſcle queſtion And ft 
was argued by Grimltor, That it is not gon; fo: a I ine eught to be. of Lands 
ina Uto: Þumlct, naming the Ul oz Hamlct wzerein they lie, oz the pla⸗ 
tes known out of every Will oꝛ Yamlet, but not cf Land in places known with 
tu a Vill as hexe, a place known without. mentioning the Aill. Calthrop 


foz the Plain tiff argued, That the „. git 1292 5 Adton; 
and although the Covenant be reall in A nd, pet the Action 
is perſonal; and as perſonal Adions 1 be bought of 4 in Places known : 


by the ſame realon Flues may be id. 1 Hen. 5. 9. per isles 31 Ed. 3. 
14. 38 Ed. 3. 20. 29 Ed. 3. 10. 7 16. Fines Brook. 9. 44. #02, a: focond 
400 A Fine is but an aCarance. 8 agreement bet ht the 


3 
h; been adjy 
9 „ tommon aſſurant Te in other Actions, as 
Cole. ib. 5. ol. 40. Dormgr's Cale is tetelded: So this Fine re 
retoꝛded. dd: Kerbe willapſopotcs Paye- 200% fn 


19 l I, 


W Cincty verſa⸗ rain, alias Tythay. W 
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v \ ie for words.. - Whereas the Plaintiff Tae 8 
his 


erettes in the piaalct of Phpſlick. as well een 
of Lincoln and other places 17 reaſon 0 ada the laid 


Art, was, about twenty pears ſince, made Docoꝛ of Phyſi ck in-Cambridge at⸗ 
coding to the courle ef Aniverlity, and p2aciſed. and — Phyſick to 


\ others. foz 21. ears laſt paſt: Tha Daetendagt 
and Wette m. with 00 
. &, aid tha 


21 125 of ling 
2 £ and i hearing: „Thau arr a 1 22 


by 
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an Afle; Tuou wert never dcholar, and art not worthy to peak to a Schola rzand 
that Iwill prove and juſt ie. After Not Guilty pleaded and found fc2 the Plein⸗ 
tiff, At wes moved by Huccon,that the Acton lies not; fo2 he doth not ſuc w 
there was communication with any concerning his skill in Phyſick, oz his pꝛa⸗ 
airethercin : And the firſt woꝛds, Thou act a Ft and Ale, be bat woꝛds of 
fco2n ; And the other woꝛds touch him enely in Stholarſhip, and not in h's 
Art : And a Phyſitian mp be no pd Scholar and pet a cd Phyſitian : Ad 
it was compared unto Buckiey's Cafe t̃oꝛ ſaying of an Attd2yy, Thar he is a cor- 
rupt man unli ſs thtre be confercnee of his p2ofefffont, the Action lies net. Ri- 
chardion ſaid, he was of that opinion; but we would adviſe : Aktet ward. Trin. 
9:Car, 'twas adjudged foz the Plaintiſt. 


Manning and his Wife verſ#s Fit z-Herbert. 


A Ction upon the Caſe, Fei iht the Dekendant, ex malicia , upon the 
Plaintiffs Wife,-crimen ſelbniæ inpoſuir , ànd had canſed her to be 
bzought - befo2e Pr. Gregory, a Juſtite ot Peace of the County of 

Oxon,& talsd & maliriose ſa id befo2e him ad runc & ibidem; Thar he charged her 
with Felony . lor ſtealing of an Hog from one Hundby his Coſen, and te quired, 
That ſhe might be beund over tothe-Alliſes : Whereupon ſhe was infozced to 
find Sureties fo2 her appearance at the Aſiſes. After Uerdid, upon Not Guilty 
pleaded, and found foꝛ the Plaintiff, and feurty ſhillfngs damagts aſſet. Littleton 
Rccomer ct London, moved iu arreſt of Judgment, That the Acicn lies not: 
Firlt, Eetauſe they do not ſay, That the Defenvant talsò impoſes upon her the 
ttime of Felony. Secondly , toꝝ that they do not ſhe wo the day and the place, 
when and whither he cauſed hor to be bzought, Whirvly , becaule they joyn 
Aa tons kor words and in nature ofa conſpiracy together ; (ed non allocantur. 
For when they ſay that the Defendant, ex ma'iria, tmpoſed crimen feloniæ, thx 
implies falsd ;and when ft is ſaid, he tauſed her to be brought before a Jufice of 
the Peace, that is coup'ed with the other, and ſhall bo intended the ſame-time 
add place, cſpecfally when it is aftcrwards, That he ad cunc & ibidem charged 
her with Felony: Aadfo? the other matter, it is not in nature of a conſptracy, 
but an aggrav:tion of the faiſe and maltttaus accuſation ; Wherenp.n ft was 
adjudced toꝛ the P'aintiffs, ' | 


Chapman verſa Allen, Hill, 7 Car, ror, 419; 


Crion ſur Trover of five Kine. Upon Nor guilty pleaded a ſpeciaft Uerdict 
A w:s found, That one Relora\e was poſſeſſed cf thoſe five Kine, and put 
them to paſturage with the Defendant , and agreed to pap usto him twelve 
pence foꝛ every Cow weel ly, as long as they remained with him at piſture, and 
that aftcrwards Belgrave ſold them to the Plafntiff and he rcqufred them of the 
Defenvan;, who rekulcd to deliver them to the Plaintiff, unleſſe he would pay 
for the piſturage of them, foz the time that they had been with him, which 
amounted to ten ponnds: Af:erwards one Folter paping him the ſais tin pounds 
by the app. intment cf Belgrave, he delivered the five Brafts unto him; and if 
{uper totam matetiam he be gui ty, they find fo2 the Plainciffe , and damages 
twenty five pounds and if &c,' then fo2 the D2fervant. Jones and my ſelt 
(abſent ibus cætetia Jufticiacrorum)confecived. That this denyall upon demand, 
and deltvety of them to Foſter. was a converſion and that he may not detein the 
Cattcll againſt him who'bought thint, untill the ten Pounds be paid, but is in⸗ 
koꝛted ta huve hi Action againſt him who put them to p:\ſturace : And it is not 
like to the Caſes of an Jnnc-keeper oꝛ Taylt 2: They may retain the Y:2fe oꝛ 
Garment delivered them antifithey be ſatisfied - but not, when one receives 
Y22\cs 02. Kine 02 other Catt:li to paſturage , paying for them a weekly ſumme, 
unicfſe there be ſuchan agreement bet wirt them: Mherenpon Rule was 
given, That Ju>genfent thould be entred fo2 the Plainti#, 


Dd Johts3 


O 
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| Johns werſus Stayner. Hill, 8 Car, ror, 243, 


Rror of Judement in Ejectione firmz. The Crroz aſſigned , Becaule the 

oziginal TUrit doth not warrant the Declaration; fc2 the o2iginall bears 
date vicenmo quarto] anuarii ſextoCaroli,and theTzeament is ſappoſed tricemmo 
primo Januarii, And attet Werdict , upon Not gui ty pleaded and found fog 
the Platntiffe , and Judgment cntred, this Erroz was aſagned; and upon 
Diminution alledged, the Writ was tertiſien; and the Defenvant p!cadid ln 
nullo eſt Erratum... And nom Rolls moved, That it iz god not withſtanding; 
fo2 the Writ was retournable craft ino Purtficationts, andthe Tzyall was upon 
the iſſue joyned Trin. ſeptimo Caroli;and there doth not appear any continuance 
upon this. Whcrefoze ſhall be intended, That another oziginall Wzit was 
bzoucht, which is wanting, and not certified; And compared it to the Caſe of 
the Biſhop of Worceiter , where the Declaration was of a Leaſe by himſelfe 
in an Eje&ione firmz and the Writt certified was of a Leaſe by his Pꝛede⸗ 
cef02, and holden, That it ſhould not be intended the Oziginall; whereupon 
the Action was bzoueht. Ae whcre an Agjon-is b2ought and tricd in Midc. 
and the ozicinall certified in London, it hall be intended not to be the ſame O.i⸗ 
ginall, but rather, That it was a Uerdig witheut an Oꝛipinall, which ts atded 
by the Statute, where there is no Dzigtnall, Vid. poitea, 


Harris verſus Richards. Trin. 7 Car. 


A umpſit. Mhereas ane Bond was bound to the Plaintiff in an Obligati⸗ 

on of kourty pounds, fog the payment of twenty pounds; and whereas the 
Dekendant was bound to ons Hodges in an Obligation of one hundzed pounds, 
dated quinto Februatii decimo nono j acobi, o the payment ol fifty five pounds 
the cifth of February following, and the ſaid twenty pounds, and fifty five 
pounds being due and not paid, Thet the Defenvant, the firſt of February 
1624, which was, in anno viceſimo ſecundo Jacobi, in tonſideration the Plain- 
tiffc weuld foꝛbear the payment of tho twenty pounds untill 1627. and in con- 
ſiderat ion the Plaintiſte waulo compound wich the ſaid Hodges foz the ſaid fifty 
pounds, and the intereſt then duc, aud deliver the laid Bonds into his hands, 
allumed to pip unto him the ſatd twenty pounds and the ſaid fitty pounds, and 
all the intereſt, which he ſhould pay oz compound for ; and alledges in facto, 
That he did fozbear the (iid twenty pounds; And upon the firſt of arch 
1624. paid the ſatd fit ty pounds, and fifteen pounds fo2 inteceſt, and obtained 
the ſaid Bond into his haads; And that upon ſuch a day year, and place, he gave 
notice thereof to the Defendant, and required of him pꝛyment thereof acco2ding 
to his pꝛomile, who had not paid it, and therefozc he bzoaght this Action, Attet 
Verdict foz the Plaintiff Germin and Calthorp moved in arrett of Judgment, 
That this action lies not; to it is no [awſull conſideration to pay inteiiſt; 
ſed non allocatur: Fo it is to compound a fo2feited Band, which is a gos con- 
ſideration: Alſo it is no nnlawiull conſideratten to pay intereſt, not being 
moe than is permitted. Th ſecond Exception was, That thers was not any 
conſideration why the Detendant ſhould pay the t wenty pounds; loꝛ he had not 
any benefit thereby, ſed non allocatur: Foy it is a ſaffictent cenſiderat ton, 
Chat the Plaintift at his requeſt would fozbear it, The thicd Except on, That 
it is not alledged he cave notice what he paid fo the composition, noz the place 
no time, {ed non allocatur: Fo upon the view of the Receꝛd it appeared, 
That the ſaid day and place of the notice were ſet down: And Jones conceived, 
At there had not ben ſuch p2eciſe notice of the quantity he paid and when; pet 
being expreſip alledged that he paid ſo much, and reqaired it; and thet it was 
not paid upon requeit. it had ben ſufficient; Mherelfoze it was adindged fo2 
- Plaintiff; and Etroz being afterward bzought the Judgement was 

rmed, | 


Burgoyne 
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Burgoyn terſ«s Spucling, Trin. 7 Car. rot.; 73. 


Jectione fim. Upon a ſoet iu Uerdia the cee was, Themis Jack on 
Coppholder. viceſimo Apiilis 6 Car, Reg, ſutrendꝛed a Cepihold . uacc, 
and twenty Acres ct Land, parcel of the Pancz of Huttt, ir to the hands cf t wo 
Tenonts of the Panoz, to the aſe of Hutchinion and his Peire, upon conditicn, 
That if he paid the ſaid Hutchinion 1060 l. upen the firſt of July following, 
Chat the ſurrender ſhould be void. And (hey finde the cuſtome of the Pencz, 
That a Copyholder may farrendcr his C app hold into the hands of t wo Tenants 
of the Manoꝛ and that the twenty fifth'of M p, eto Caro 1, beſoʒe the pay mei t 
of the ſaid moncy,he ſutrendzed an acre parcel of the twenty acres into the hands 
of t wo Tenants of the Panoz.to the aſe of William Jackion and his rita, and 
aftcrwards the Durcemcroz paid the ſaid 1060 l. arco2ming to the condition, 
and then ſurrendzen the ſaid Menemcnts into the hands cf th: Ste ward et the 
Mio, to the uſe of Richard. Price ard his Heirs, aad :fterwaros tie eighth of 
Ode ber ſexto Catoli, being thc fixſt Court after theſe ſuttenders made, the two 
laſt ſurrenders were pzcſented, and the ſaid William Jacki/on wes edmti:ted to 
the ſaid one at re ſutrendꝛed to theuſs of him; and the ſaid Richard Price was 
admitted at the ſame Court to the ſaid P:Auazge , and twenty Acres Whereof 
the ſaid ore Acre was parcel accozding to the ſurrender made to the ule of him; 
And that the ſid ſurrender, to the uſe of Hutchin!op, was never pꝛeſented 4 that 
there is a Cuſtome within the Panoꝛ „ Th t if anp ſurrender be made out of 
Cour: to the uſe ot another, and be not pzzſentco {t thc next Court, it is merip 
void ; and th et the ſaid Richard Price entred into the ſaid one Acre, and made a 
Leaſe to the Piaintiff, and the Defendant , by command of the ſatd William 
Jackſon, oſtedhim : And it, xc. The ſole que ſtion wes TWhcther this ſurren» 
der of the Acre befo:e the Coudifon peticʒ med be god oꝛ uct * Germin arcuep 
fcz tze Plaintiff, That the ſarrenver bete ze he hathpcriozmed the Condition, 
is merip void; fc2 all the inteteſt is cut of him. and then he hath not any powcr 
to make a furrendcr ; but he agreed, That alter the Condition is p:rfe2med the 
E dete is rebeſted in him and hc map make a ſurrender. Calchrop, fe2 the Drs 
fendent argued, That this ſurrender. upon conditica, the Condition be ut per⸗ 
koꝛmes beloꝛe the nixt Court and the ſarrender not pꝛeſented. the ſurrender is 
as it᷑ it never has ken made; and after ſuch ſurrender, and befoze the condition 
perkozmed, the Ceppyold:r remains ſtill intercſſed, Co. lib. 4. 28. and the Cate 
was never out of him: ſo his ſarrender t: another, he being admitted is god: 
And cf this op nion Jones, end my ſelt wers, kut cætetis ab en: ibus, adjurnatur. 
Reſiduum po tea. | 


Waller and Petty verſus Sands. Trin. 7 Car.rot.374. 


A Ctiew ſur Trover & Converſion of 200, Loads of TLimbet, and 2co Lows ct 
Stockwxrd. U en Not Guilty p'eaded, and a ſpettal Uervic, the C. ſe was. 
Tenant fo2 lite without impeachment of Wifte, cx:ieptirig vclun;ar» Waſ'e, 
he in the Revert fon bargains and ſells the Timber-tres, c2vwiag upon th; ſaid 
Land to the Pletntiſf; the Tenant fo? life cuts down the trees, and ſcÞs t em 
to the Dokendaat, and he lells them to ene Green; ard whether the bers aine 
ok the tres hall have an Action of JV der againſt the Ae ndæ of the Tei an! 
£c2 life, the T:nant foꝛ lite (tutting them and ſel ing them) bete pet actve (8 
tt wog tu m ty the Aerdia) was the quel ion 2 Hide, fo2 the Det endant, ar- 
guod. That he hall rot: Foz during the life of the Tenant fc2 lite, although 
the LeToz c2 he in Reverſion, ha h a general pꝛopetty yet he ha h no aatho ity 
to ſell them. The Tenant fc2 liſe howing a particular intereſt and authezite in 
them and bt; ſale being votd, his Bargaince hith no intereſt to maint in the 
Adidn, Vid. 21 Hen. 6. 46. Dy. 90. Coke Lyfords Cate; ſol. 57. Cok. it. 220.4 
owls Caſe, ſol. 8 2. Et adjurnatur. 
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Le Marchant verſus Rawſon. Trin. 7 Car. tot. 73 2. 


Ebt upon the Statite df ſecundo Edvardi ſexti. Fo not ſctting feith of 
« # @ythes : - The Defendant pleaded Nil oebet, and it was found agatnit 
him. Cermin moved in arroſt ct Judgment. That it was a Piſ-tria!,and without 
ſuficicut Matrant: oꝛ the J urata upon the Niſi prius ts, That ] utat. ponitur 
in te pactumũntet /e Marchant Pjaintit.& &a ſen Detengent, in pacite Trant- 
greſſionis uſque poſt octab. Mich. Niſi prĩus, xc. ſo by this j ucara, which is the 
Marrant ot the Juſtites of Niſi prius, there is not any gu. hoꝛity to trp the I. 
cue and t was held a p ain Mi prison. ut te queſtien was wic ther after Tryal 
tixs be not umendable: foxall the Noll was well ⸗The Jdue was in debc, and 
it was a mer Miſprion ef the Clerk to make it ia placito Tranigteſſionie, 
where it oaght to ha ve bien in placico Debict; and the J urata is not the ſole 
Marrant to the Judtices of Nin prius to ot ed: Foz the Mꝛit of Diſtringas is 
to try the Jſſu? in placito Dcbiti, Niſi prius & o, that ia a artant to ocetd, 
although the Recoꝛd of Niſi ptius voth not wart ant it. And it hath bin tuled thrt 
where upon ſuch Mit of Diſtringas, the Sheriff returns Nomina Jurator.incer 
A Querent. & BNetendenr, in plactorFramigrethonis,. whire the Mit ( to 
which the Pancl is annexed) is in plaeko Deb i ( beiaq but d Mi priſon of the 
Syeriffs Clerk in miſcet iting the Mit) it hau be amended; Wiheretfozc the 
Co:rt would adviſe thereef, - q er 520715 1111 | 


Griffich ver Biddle, 


Reſpaſs,fe2 taking a Bullock and ſelling it: The Defendant jaſttfics, be⸗ 
tauſe 7t the Sheriffs Turn, held wira menſem Paſch. viz. decimo octa o 
Aprilis ſexto Ciroli , tbe Phintiſt was pꝛeſentet toꝛ nat appeating at the ſaid 
urn, being diebito modo ſummonitus end umerted by the Jury, which was af- 
feercd by four of the Jury at 40 8. and atter, at the next D2Cions of the Peace; 
viz, vicehmo ſecundo Apriſis, it wastertifico and tatiſied, by ſach Juttices of 
Weace; whereupon the Steward made a d :rrant uato him to lc vy it and ſo 
fold &. Upon this Ploa it was demurrid. and Trotman ttz the Plaintiff tak 
th2& Exceptions; Firit B: tauſe the Detendant doth not allcage, That the 
Turn was kep:, intra menſem poſt ſeſtum Paſchæ, bat inſra men:em Palch:e, 
which may be as well bcfo2e Eater ag after, and by the D:atute of iceſimo pri- 
mo Edrardi tettii capite decimo quinto, the Turu ought to be kep: intra men- 
ſem poſt ſeſtum Paſchæ, & polt feſtum Sanꝗgi Michaelis. Vid 7 Hen. 6. 1 z. 28 Hen, 
6.7. 8 Her. 7. Dy. 137. where the ®cſſions of the Place is appc inted to be kept 
at ene place & non alibi nit propter peſſilentiam. Eeing kept in onothcr plate, 
ft was held void. The ſecond Erteption Beceuſe the Amertement is alledgid ta 
be made by the Jury, and affe red by four ot the Juro2s, where it oncht al wers to 
be aſſeſſed by the Coutt; foꝛ it is a judicial ac, and ſhall be affeer d by the Acre - 
rers appointed. See old Book of Entries 5 07. new Book of Entries 119. The third 
Erception That the Amercement was le vyed by the Dekendant, es Bayliff, by 
Marrant from the Steward ol the Court where, by the Ptatute of primo Ec- 
vardi quarti, capite It is expꝛelly appeinted, Th it no Finc oꝛ Amerte 
ment in the Turn, Gail be le vyed, unleſs it be certified at the next @efſiens et 
the Peace by Indenture, and inrolled there, and by Pꝛotels made from the Ju⸗ 
ſticcs of the Pcace of the ©:\ions to the Sheriff ; and none of theſe circumſtan⸗ 
tes were hers obſer ved; wherefeꝛe the le vring by Martant from tho Steward 
was ill and theretoꝛe, c. And of this opinion was all the Court; and theteupen 
it was adjudgsd foz the Plaintiff, 
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Favely zerſ#s Eaſton, quod vice ante pag. 196. 


As now moved acain, and argued by Hedly D:rjcant, for the Delepn- 
WW cant=hat this Fine is not god: Me ard, . Lya: of piaces knawn 

out of any Uill oz Bimlet, a Fine may be levyed fot neccifity; as u 
Precipe map be lzought of a Ferry in p.aces known out 0: any Util! oz amet, 
as 34 H.6,1, 8 Ed. 4.6. is: Bat a Fuiecannct be of L inds in a Uill oz Bam 
ict by the 1amnc of a place kniown ; toy the Will being the pzincipat, cught.to be 
named and the place known, map be known, by one name ene dap. and at ano- 
ther day by another name, accozding to.the name c> the p ties who are owners 
thercot; and a Fine oui h: ta be levycd by a name certain, bete uſc it is to bind 
a ſtranęer by 21 Ed 4.37. & 3 Ed. 4. 27. Addition, in a zit of Debt c2 other 
Aion where P2occls of Oatlauzy ies, cucht not to de but ck the Aich c2 
Þ imict and not of the place. known; wher:toze,this Fine being of Lands in a 
p. ate known within a N ll, is nut god. Noy Atto2ucy Oencral e cantra, the 
Fine is god; foz the Fine is dz1wn accozding to the Wait, of Covenant, and 
the Mit of Covenant ts ęutded by the Indenture and agreement ct the parties, 
v1z, what they agree to paſs by ſuth names, and it ought not to vary; And if it 
vary from the Dce3,the other is not bound to levp the Fine, And he relyed up: 
on th: Boks 21 Ed. 2. 14. 1 Hen. J. 9. 29 Ed. 3. 11. And all thc Juſtices, ſetia - 
tim dc livered th:ir opinions That ic was ag Fine; Whereapon it was ad⸗ 
jadged fez the Plaintiff. 


Smith verſus Hodges kint. Paſch. 8 Car. rot. 104. 


Ction for words, Foz that the Dekendant walitiosè & falsd ctimen Fe- 

loniz ei impoſuit, and tauſed him to be ar reſted foʒ Felony, The Defens 

dant pleads, Th't the Plaint itt aſſaulted hm upon the. High ⸗ way nean 
Bi. hgate, and beat him; Mhercupen he complained to the Conſlable ot thfs 
matter and deſired the Conſtable to attach him and he refuſcd.unicſs the Defen- 
dant wouid ſay, That he charged him with Felony ; which ſpeaking, occaſte ned 
as sfozeſ id, ts the ſocaktng. Upon which Plea,the Plaintiff demurs. And 
now it was moved by G:i;nſton , That this is no colour of Plea: Foz 
the Dekendant deth net chew any cauſe , to charge him with F:leny ; 
Therefore this is no excule or caule of Iuflification ot theſe wards: And of this 
opinion was all the Court, and gave rule tor Judgment for the Plaintiff, uniels, 
&. Atterward, at the day given, the Deteudant by Ward moved. That the Ac- 
Lion lies not for theſe words, For it 15, That crimen Felenie ei impoſuit; which is 
not in it ſelf cauſe of Action: And for that he cited a Caſe to be adjndged in this 
Court, Mic, 2 Car, betwixt King and Mellor; where Action upon the Cale was 
brought, becaule erimen Felozie ei impoſuit, and (aid to the Conſtable preſent, I 
charge yon to arrelt him for Felony, And after Verdict for the Plaintiff, it was 
moved in arreſt of Judgment, That theſe words were not actionable, and adjudy- 
ed by che Court: ſot the Detendant; and ſhewed a Copy of the Record:But Iones 
{aid he was Judg at that time in this Court, and doth not remember any ſuch 
Cale : But it it were adjudged, it was, Becauſg the words be not laid to be ſpo- 
ken ofthe Plaintiff. And as this Cale is, he cancelred cleerly, That the Action 
lies; For it is a malicious ſcandall, when he charverh him with Felony; And in 
his on ſhewing, doth not ſay what Fe'ony was committed; And of this api⸗ 
nion were Juſtice Berkley, aud my (elf (Richardſon, Chief Jaſtice, bein g ab- 
ſcent.) Whcorcuon Rule was given, That Indgment ſhoald be entred fo thz 
Plaint k, unleſs &c. 
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| Lawrance verſ#s Woodward, 

Wo 
Aon for words, Becanſe he ſaid, falsò & malitiosè ot the Pleintiſt, Thou 

didi violently, upon the High- way, take my Purſe t om me, and tour thil- 
lings two pence in it, and didit threaten me to cut me off in the midſt; but 1 was 
forced to run away to ſave my lite; And that he accuſed him befoze Þ2, Che- 
ter, Juſtite of the Peace, After Uerdic>, upen Not Guilty, it was moved by 
Pryn in arrett of Judgment, That an Action lies not fc2 theſe wozds; fo2 he 
deth net ſay thit he robbed him,no2 that he felonioufly tok away his Purſe: And 
it maybe taken in mit iori ſenſu, That he tok it in jcaſt oz in other manner, 
which was not kelonious; alſo it is moꝛe intoꝛted becauſe it was but an ac tulc⸗ 
tion det ze a Juſtice ot Peate, and foꝛ an accuſation in fozm of Juſtice, an Acti- 
on lies not: And Adoubted thereof, becaulſe it is not a direa charge of a fclo- 
nous takiac oꝛ robbery, by reaſon of the caſe adjudged, Mich. io ] ac. bet wirt Ho!: 
land and Stonner, where the Defendant lud, Thou arc a lewd tel'oiw, Thou diet 
ſet upon me by the Highway, and dielt rake ſrom me my Pute, and twenty 
marks in it, and I will be (worn to it. Beine adjudged in the Kings Binch (oz 
the Plaintiff, it was reverſed in the Eichequet Chamber: Foz he doth not 
chargchim with Felony, oz robbing of him, But Ric hardion,jones,fnd Berk- 
ley held, Thit the Aaton ly; Foz violently raking trom hius his Purte, and 
threatning to kill him, and that he was in fear of his life is A diſttiptien. That he 
t vk it from him leloniouſ and by robbcry; Whercupan Rule was given That 
Judgment ſhould be entred fo; the Plaintiff, | 


Le Marchant verſz4 Raw ſon, ante pag. 2 coy 


V — now mo ved again, and all the Court, ſeriarim. delivered their opi⸗ 

ion, That it is tu: a Detauſt in the Clerk, and is amendabie: Fox 
the Recoꝛd being gad, and the Clerk h wing it bef.2e him, it was mer'p a Mi- 
vr inon cf him; And the Juſtices of Niu prius having a gad Rec 2d and a gad 
I ſ ue: and thit tried, it is wen eneugh; fo2 they have ſufficicnt by the Rccozd it 
ſelf by which it apptars unto them what is the Jſſne : And thc TU2it of Dittcin- 
gas with the Nin prius is a ſaffictent Warrant fe2 them to pꝛetetd: And all 
te Court contcived, It is dircaly within the Statute of octavi Herrici ſexti, 
capite duodecimo.and amendable; and in the pꝛincipal Caſe the Clerk, befo2e 
and without direction of the Co art had amended it, which amendment was or 
dered to land and thit the P.a'ntiff ſhould have his Judgment: But becauſe it 
was the Detaulr of the Clerk of the Treaſury, o commit ſuch a gzeſle offence he 
wes fined four ty pounds. and the Clerk who made the amendment, without the 
Courts diredion was te mmitted to Pꝛiſen. Vid. Dy. 260. 2 Hen. 4. 6. 7 Ed. 4. 
15. 2 Ric. 3.11. 11 Hen. 6. 11. 


Fines verſus Norton. Trin. 8 Car, tot. 136, 


Rror of a Judgment in the Common- Bench in Aſſumpſit. The Defendant 

pleaded Non Aſſumpũt, which was found agair ſt him, to his damages of 40: 
1, and atter Jadgment, the Erroꝛ aſligned, was, Leceuſe up.n the Venite taci:s 
thꝛee and twer ty Juroꝛs were returned, and in the Habeas corpora there were 
four and twentp, viz. the tee and twenty, who were returned upon the Venire 
tactas,and ene Walter Lambert who was not therein returned, and being retur 


ned by Dittringa<,twelve of them were ſwozn,wwherecf thr lid Waller Lambert 


was one; and the Ine tryed by them: Whetcupon Jud ment being given tis 
wes aſſigned foꝛ Erroz,and to be a Miſ-trial; fc2 ft is trycd by one Who was ne⸗ 
ver returned by the Sheriff upon the Venice facias , Which was held by all the 
Court,(who,\eri:rim delivered their opinions) to be a mmikeſt Crro2, 5nd not 
ffoed by any of the @t 1tutes of 32 Hen, 8. 18 Eliz, ez 21, Jac, Foz a Juto: 
miſnamed 
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miſramed is not a Jurcz, who wes never returned by the Sheritf, fo as he ap 

pcaring, is lu zn without Warrant and is ons advedto? the pleaſure, and per- 
adventure by the nomination cf the Plaintiffx And this is calus omillus, cut 
ot all the Statutes aud not remedied by any of them, nc3 can it be eided by the 
cramination of tye Sheriff. But if twelve of the twenty thee returned had 
bin {wo2n,and not the ſaid Lambert, it had bin aided by the Statute of decimo 
octavo E izabethæ, as appears in Tyrrel and Gardiners Caſe; Whcretoze fo3 
this cauſe the Judgment in the Common Bench was reverſcd. Vid, Co. 5. fol. 


42. 


Young verſus Stoel. 


Ction upon the Caſe, q diſturbing the Plaintiff to exerciſe the Office 
Ac Regiſter in Rocheſter, and ſne ws, That the DXice was anancient ©:- 
fice arid crantable ag well in reverſton as in poſſe ſlien; and that in anno 1622, 
this Office was granted anto him by the Biſhop of Rocheſter, habendum pot 
mortem vel ſurlum redditionem of j. S. who held it f̃oꝛ lite, Exercendum per ſe vel 
ſufficientem Deputatum ſuum cum Vadiis &c, Upon Nor Guilty pleaded,and 
Tryal at the Bar, the Plaintiſk, upon the Evidence, to pꝛove it was en ancient 
Office, and gzantable in Reverſion, Me wed a G. ant of quarto Edvardi ſexti, to 
one Robinion in Reberſion,polt mortem Buſhfield & Buſhfield, and confirmed 
by the Dean and Choptcr, which was in Eſſe, in primo Elizaberhz, and that in 
ſeptimo Elizabethæ, he ſurread2ed and tok a new Gant to him and J. S. And 
it was held by all the Court, That this was a god inducement, that it was an⸗ 
cicntiy ſo grantable in Reverſion, but being matter of Fac, was to be left to 
the Jury: Bat they conceived, if it had not ben uſuall and anciently cranted in 
te verſion; pet being granted befo:e the Statute of ptimo Elizabethæ, and being 
in Eſſe at the time and the Eſtate confirmed by the Dean and Chapter, That it 
was a god Gꝛant. Secondly, where it was moved, That the Reverſion of an 
Office cannot be granted by a common pcrſon, it was agreed by the Court, That 
it cannot be granted as a reverſion, and by the name of a re verũen: Foz thete is 
no reverſion of an Office, unleſſe ic be an Office of Inheritance, yet 
it may well be grented in reverſion „ Halendum, efter the death 
of the Gzante foꝛ life. Thirdly, It was moved, That this Gzant in reverſi⸗ 
on to Youog is void, becauſe he was a perſon unable at the time of the Gzant 
toercrciſe it, fcy hz was an Jafant ot᷑ the age of eleven pears and no moze ; and 
although it be granted to him, habendum & exercendum per ſe vel tufficientem 
Depuratum ſuum, pct it is not god: fo an Infant cannot make a Deputy: 
And although at the time when the Tenant foz lite of the Dffice died, he was of 
the age of thirty years, yet being voto at the time ot the Gzant, it cannot be made 
god by any ſabſi:quent At; but Jones, Berkley, and 1 my ſelſe (Richardſon bes 
ing atſent) held, That the G:ant was good, not withſtanding that Exception - 
Foz the Gyzant is not void, becauſe at that time he wis an Anfant, oz becauſe 
an Jnfant tannot make a Depaty: Ia an J fant who can wzite and nader- 
{ſtand the Latine tongue, may be a Regiſtcr > and may have ſufficient knows 

edge to wite and Regiſter Acts, which ts ſufficiont fcz his place; at leaſt wiſe 
he may have ſutſi tient knowledge to make an able De puty; and if he put ix one 
who is inlutſic ent, it is cauſe of foꝛtciture of the Oifice ; but as this caſe is, it 
was granted unto him inreverion, after the neaty of the then Re giſtet and he 
being able to exertiſe it at ſuch time as the Dff te fell, it is ſufficient, Fonrths 
iy, It was objected That the Office was uſnaltyeranted uith a fcc of a Rebe 
oꝛ thirteen ſhillines four perice, and here the Office is granted with the kee of a 
Robe. and not in the d june, oz thirten mh illings four pence . {ed von al- 
jocatur: for it being atter the G unt in the Habendum ſhall not mite the Gꝛart 
to be vetd: and ft is onely void quoad the : And the Court laid to the Amy 
and Counſel, That if they wil, they moy find the matter ſpecially : X ut n ſpc- 
ttal U:rvic wis given, but a general U:rofa fo2 the Plaintiff, 


Pa chæ 
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Paſchæ 8 Car, rot. 4 

Dꝛit iſſued ont ot the Chancery, bearing date decimo rertio Martii, ſep- 

timo Caroli, to the Sheriff of Gloceſtet, commanding him per Sacrament. 
proborum & ſegalium hominum de comitat- prædict. to enquite, Qui 
Malefactores & pacis Regis Pertubatores apud foreſtam de Dean;lepes & foſſa- 
ta ohanis Gibbons ibid. per iptum nuper levat. noctancer, aut tali tempore, quo 
tactum eorum ſciri non credebant, ptoſtetsaverunt, to the damages of the .d 
John, & contra pacem; Et ti predictus Johan. ſecerit te ſecutum de clamore ig 
vroſequendo, tunc pone per Vadios & lalvos Plegios, omnes illos quos culpa- 
biles ibidem inveneris, quod ſint coram nobis in quindeni Paſchæ, ubicunque 
&c. ad reſpondendum nobis de pace fracta quam ptædi to Johann de ttanſgreſſi- 
one, c. The Sheriff at quidena Paſchæ returned the Enquiſitton, quod vic- 
tute brevis ptædict. ad inquitendum (reciting the Writ ) per Sacramentum 12. 
&c. qui dicunt ſuper Sactamentum ſuum; quòd quidam Malefactores & pacis 
Regis perturbatores v1 & armis ſe pes, iz. 769. particarum ſepium & foſſarum ip- 
ſius Joh. Gibbons apud Foreſtam de'Deane, nuper ante per ipſum levat. pro- 
tternaverunt ; {ed qui aliquam partem inde proftracerunc, Juratores prædi &i ig- 
norant : Et ſimi liter dicunt quod viarmara, & cum multitudine gentinm, 
Ma'efactores & pacis Pertu;barores prædicti ſuerunt; Ita quod -nullus ad ipios 
appropinquare ad iplos cognoicgnd. auſus fuit; & tali tempote quo ſactum eo- 
tum {ciri non credebant , ſepes & foſſita prædicta ptoſtraterunt & redietunt. 
And hereupon a Mut of Dutringas iſtued reciting the firſt Mit, and the C 
g ui tion thereupen rc turned e temmanding the Sycriff of Gloceſler, quod di- 
neingat propinquꝛSvillatas ſepibus & ſoſf is prediats eircumad jacent. predictas 
tepes & tofſaraiproliram ſevate ad cuttus ſuos proprius. And bythe ſame Mit 
it was cominanded toenguire quæ damna prædictus Joh. Gibbons occaſione pto- 
ttrationis prædictæ 769. particatum ſepium & teflarum ſuſtinuit, & damna 
illa eid. Johanni Gibbons teltituere, amd to return the Mzit and Cnquiſition in 
octab. Trin. Yercupan the Serif: certified quod Villa de Bꝛetils, & viginta 
taliæ Villæ (naming thent in the County of (3;vcetter ſunt propinqua Villata ſe- 
pibus & toſſatis inira mentionatis citcumadja:entes, and further ccrtificd quod 
camnum in quadam inquiſi ĩone brevi annex at. eid. . fehanm Gibbons, proper 
b eritatem temporis reſtituere non poteſt; and returned Iſues upon every of 
the ſaid Willaces and that t je reũdue of the execution of the Wi:it appeared 
in quadain Inquiſiione eidem hreri annexat. and returned the Enqutũ tion, 
whereby was kou d, That the ſaid ohn Gibbons ſuſtinuit damnum occanone 
ptæmiſſorum ad 200. 1, And upon this retarn Bramplton Derjcant tak divers 
exceptions; Firſt , Foz the Foꝛeſt of D:an; There ts not any Pcriſh na- 
med wherein it lies {ed non allocatut ;fo2 & Foreſt is certain enough by it ſclf, 
Secondly, Becaulc this Writ is founded upon the Sat ate of Weltminitter 2. 
cap. 46. That if the Loꝛd hat) right to impꝛove any his Waſte & c. and his he>ecs 
bs deſtroyed noctanter, and it cannot be known by the Verdict of the Aſſiſe or 
Jury, who thoſe Malefactors wete, the Towns neer adjoynirg ſhall he cilirained 
to levy the hedge or dike at their own coſis and to yeeld damages: And he doth 
not ſhew here, that hets 1Lo3d of the laid Waſtc, end hath right to improve 
it » But Noy the Kings Attorney, who deviſed this W2it, ſatd, That it 
fafficeth in a Mut to ſhew the cricf brevicer , Aad if there be not any ſuch 
perſon as may Ancloſe, it ought to be ſhewn on the other ſive, Third⸗ 
ly, It was objected, That this incloſure is not ſhe wu to be with the Kings 
licence, and then it is without warrant : But thercto was ant wercd, That it 
bought to come in by plea, after appearance, and nct by w2y of exteption; It 
2s al ſo moved by Noy, That thep had no day in Court betauſe the zit and 
the Enqui i tion were returned the laſt Term, and they then not appearing, and 
vleeding. They ſhall not be received to ceme in by way of Exceptions in this 
manner. And he hewed a Record Trin. 15 Ed. t. tot. 3. where ſuch a Wit wos 
awarded fo2 one Nicholas de Stapleton, whoſe hedges were caſt down noctan- 
tet, and not being known by whom he had a Mit to diſtrain provinquas villas, 
to repair; and he ſaid, that was the pꝛeſident fez this Taſe; And h: pꝛaxed a 
ncw Ditiringas might be awarded, Et habuit. Johns 
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Jobns verſus Staynar, quod vide antè, pag. 198. 


As now moves again by Rolls foz the Defendant in the Erroz; 
V and he vouched the Caſe in Hill. 20 J ac. Calthorp and Culpeper, 
where Treſpaſs of aflault and battery was bzought and tryed in 
Middleſex, and the Bill upon the File was in London, Jt was refolved, That 
it was a Declaration and Tryall without Bill, which is ayded by the Statute; 
whercfoze it was there adjudged koz the Plaintiff, And another p2eſident 
Hill, 22 Jac, rot. 593, betwixt Kelley and Reynell, where debt was bzought 
in Excelter , and the Wit ſuppoſed to be within the County of Devon, After 
Uerdic it was held, That the zit in one County cannot be fo2 an Action in 
another County, and thercfoze it was a Try2ll without an Oziginal: But all 
the Court here held, That this Judgment was errontous, becauſe this Oziginal 
is certified as an Oziginall in this Ac ion. wich is bet wirt the ſame Narties of 
the ſame and and et the ſame Term, and being taken out befoze the cauſe of 
Action, it is « vitious and an ill Oziginall, not ayded by any Statute; and 
comp red it to Biſhop's Caſe, Co. 5. 37. Mhereupon they all agreed, That 
the Judgment was crronicas ; and therefozc it was reverſed, 


John George and his Wife verſus Harvy; 


Ction upon the Caſe, Fo? that the PRE having communication at 
A vor, with the Defenvant, of his, the ſais Plaintiffs Wife,' The Deten⸗ 

bant ſafd, She (7»»«endo the Plaintiffs Wiſe) is a Witch and a ſtrong 

Witch. After Uerdida, &c. Whitfiehd moved in arreſt of Judgment, 
That theſe woꝛds are not actionable, unleſſe he had ſaid, She committed Witch- 
craft in bewitching ſome perſon or his goods, Io as the ſhould be puniſhable by 
the Statute of prime Jacobi; fo2 the woʒd Witch generally is but a woꝛd of 
ſcoiding, and moſt commonly uſed of bewitching one with his wozds 82 coun- 
tenancc; and he ſaid, it was ſo adjudged in decimo ſexto Jacobi, betwixt 
Hawkes and Auge: But it was alledged on the other ſide by Grimſton, That 
Mich, 4 Car. berwixt Hughs and Farrer, (02 calling one Witch, and that ſhe had 
bewirched his drink, it Was adjudged that the Action well lies: But becanſe 
it was ſafd there were p2eſidents both wayes, the Court would adbiſe, After- 
ward it was adjudged fo2 the Dekendant. 


Collis verſus Malin. Trin. 8 Car. 


Ction for words, Mhereas the Plaintiff had nſed per m2gnum tem- 
pus the Trade of buying and ſelling of Catteil; and dibers times bought 
upon his credit: That the Detendant laid ot him Thou arc 

a Bankrupt ; the Defendant pleaded Not guilcy, and found againſt him , Aus 
becauſe he did not ſay, That he uſed the Trade at the time of the woꝛds ſpeak⸗ 
ing, but per magnum tempus uſus foir, which may be divers years belege: And 
the Action lies not, unleſſe at the time of ſpeaking; Therefo2e it was avjudged 
koz the Delendant. | 
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Parker verſus Grigſon. Trin. 8 Car. rot. 13 o, ot 1306, 


E ectione firmx, After Uerdic jt was moved by Grimſton fn ſtay of Judg⸗ 
ment, What there was not any Bil upon the File: And it was pꝛaped, 
That the Court would ozder that none might be filed: Put the Court held it 
to be apded by the equity of the Statntc of decno octavo Ellzabetbæ. in Wood- 
houle and Willis Cate, Trin. dec imo ſexto Jacobi, rot. 945. ſo reſolved in a 
Wit of T:r62 ; Wherefozo Judgment was given foz the Plainttf, not with: 
ſtauding this exception, 


Stirley verſns Hill, 


Action for words. Fo? that he ſaid ts the bother of the Plaintiff, Thy bro. - 

cher was whipped about Taunton Croſſe for ſtealing of Sheep, or burned in 
the hand or the ſhoulder, After Uervic, upon Not guilty p eaded, and found 
fo2 th: Plaintiff, it was moved in arreſt of Judgment, That theſe woꝛds do not 
impoꝛt any certain flanver: And of that opinton was all the Cart ; Where: 
foze it was adjudged fo2 the Defendant, 


Gryfill verſas Whitchcott. Trin. 8 Car. rot. 420. 


Emurrer in Eje&ione firmz, « The queſtion was, It one upon a Fond 

mozgage Land foz 1 00 l. and takes Bond foz the intereſt of 8 1, per annum, 
ppable hilt yearly, whether that makes the Bargain uſarfous againſt the Sta- 
tate, Becauſe as it was pꝛeſented, the uſe ought not to be paid untill the env 
of the pear, and contracting to have half of it yearly, is not warrantable by the 
Statute - But the Court, upon the firft argument at the Barre, over-:;ulev tt, 
That it is not any uſurivus Contrad, contrary to the Statates, becauſe the 
ro l. is let foz a year ; and the reſervation is not of moꝛe but of what is per 
mitted by the Statutes; Am although the Antereft is reſerved payable half 
yearly, it is allowable ; Foz he doth not receide any intereſt foz moze oz lefe 
time than his money is fozbozn ; Wherefoze, without vifficalty,it was avjadced 
tos the Plaintiff: And Erro2 beingbzought in the Excheguer Chamber, and 


the Erro aſſigned in point of Law. the Judgment was affirmed. 


Burgaine verſus Spurling. Vide ante, pag. 199. 


Caſs was now argued again, And it was ſkrongly urged fcz the Plain 

tiff, That by the firff ſurrender, all the Eſtate of the Copyhold until the 
Condition perfo2med, is out of the Surremderoz, ſo as he hath not any intereſt 
teft in him to make another ſurrender, although he alter werds ſhould perfo2m 
the Convition ; foz he cannot make the fecond lurrender, which was v. id, to 
be god: But when the Condition is p:rfozmed, the Eſtate is reveſted in him: 
and then he might well make the third ſurrender. But it was thereto anfwer- 
ed, and reſolved by the Court, That the tec ond ſurrender is not hind2ed by the 
Art; fo nothing paſſed thereby, untill ft was pzcſented in Conrt. and ad⸗ 
mittance thereapon ; but the intereſt and right of the Cop hold, and the poſſeſ- 
ſion remained with him who made the ſurrender, ſo as he may traneferft to any 
other, and it ſhall be god, if the firſt ſurrender doth not take effen: Foz the 


ſurrender into the hands of the Tenants, was but an inchoat ion of his C{tate, 
to whoſe uſe the ſurrender was made, and ſach an fnchcation as had no perfect- 
on, but became merlp vold, and the ſecond ſurrender god. Az a basgain and 
ſale to one, and after a bargain and ſale to anotycr ; the firſt is not inrolled, but 
onlp the ſecond ; the ſecond is god, Soa grant of a reverſion to one. and bc- 
foze Attozument, a Sant thereof to another; and to the ſecond Ozente, 
Attoznment is made, the ſecond grant is god & nihil operaruc by the _ 

2 
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Ho where a fine is ac kno wlevged to one, upon a Dedimus poteſtatem, and at- 
terward a ſecond is acknowledged, and the firſt fine not recozded, the ſecond 
fine is god: But if the firſt fine had bien recezded in Cout in time conve⸗ 
nient (viz.) the next Term. it had ben god, and the ſecond had bern merrly 
void. So this firlt ſurrenvcr, when it was not pꝛeſented at the next Ceurt 18 
as if none had been made, and meriy void ab initio, and thereteze the I:cono 
ſarrender god. Secondiy, All the Court agreed, Thit whereas in the pztaci- 
pail Caſe, the Condition was foꝛ the peyment of 1060 l. upon the firft of Au- 
ip, and the payment was ma de bet. ze the firft of July, viz. upon decimo ſextco 
Junii, and an acccptance thereof, it is a god perkozmance of the Conditien. 
Note, that the firſt ſurrender is merly vctd, and as if it never had ben made, 
and that aftcr the ſurrendcr, he who ſurrendꝛed remained ai wapes Covyholder, 
ſo as it Gould deſcend to his Heir, and he might diſpoſe thereof. But if the rt 
ſarrendcr had Ren pycſented at the next Court, that would have ſo beund the 
Land, as all mean Ads done oꝛ made aftcr wards, would have benwojo, Judg⸗ 


ment foz the Plaintif, 


Delves verſus Clerk. 


J : * 2 
Sſumpſit. Mhereas Delves was ſeized of ſuch Lands in Cheſelhurſi in 
the County ot Kent, viceſimo primo Maii 1631, in fee, and was in tom 
munication with the Plaintitt to ſell the fame fo ſach a ſummae, that the 
Defemvant, Ad tunc & ibidem, viz. prædicto viceſima primo Maii, anno 1631, 
apud London, prædict. in Parochia beatar Marie, &c. in conſiacration of ſach a 
ſumme, pzomiled toaſſure, tec. Upay Nov ailumptic, the Tryall was in Lon- 
don, and exteption taken in arreſt of Judgment, That it was a Piſ-tryall,any 
not ayded by any of the Statutes :. Foz it ought ta have been tryed in Rent 
where the Land lies, and where. by the Ad tunc & ibidem, the pꝛomiſe is, and 
the Venue cannot be altered: Am ok this opinion was all the Court, That the 
Videlicet is fdle; and map not altet it; Mpeteupan à Vevice tacias de nora 
was awarded. 


\ 4 $+þ £ 7 
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Cucko verſus tate 


Pr. was pzoyed to the ſpiritu il cut to jau a Suſt the re fe2 defa- 
mation, keʒ theſe woꝛds, Thou art a Druykard or drunken fellow. And by 
the opinion of Jones, Berkley, and my ſelf, a Pꝛohibit gn wes granted: Foz 
theſe woꝛds do not concern any ſpirituall matter, but mecrly tempezal, and 
they be but convitium temporale, and a common. phaaſe of bzawling, tor which 
there ought not to be Suit in the ſpirituaibEaqurt; and ſs it was heid in Martyn 
Calchorp's Cale, in the Common:Bencþ: But Richardion doubtcd-thexeot, 
becauſe the ſpiritual Court as well as the tempoꝛal may meddle with the puntſh- 
ment of Dꝛunkenneſſe; ſo ft is not meerlytempoꝛal: But he afented to the 
grant of a Pꝛohibition, and the party may, after declaration (if he will) demur 
thereto; Mhereupon a Pꝛohibitton was granten. re at 5: \0 


Major verſus Talbot, paſch. 8 Car. rot. 419. 


Ovenant. Whereas one Selbie and Elizabech his Wife, were ſciled of ſach 

an hcuſe and Land, to them and the Yeirs cf the Nuaband; and ſo ſeized, by 
Inden ture, let that henſe and Land to the Defendant wherein he Covenants 
with them, and either of them, and with the Heirs and Aſſtgag of the Y.1sband, 
fo2 doing all reparations: The Yusbandand Wife convey'd that reverſion to 
the Picintif-in fre, who bꝛings Covenant foz not repairing. of the ſaig-houſe; 
declaring upon all this matter and concluding. quod, Actio ai ge ines; Al 
ligne to the Hasband, and avers not the Wife te be dead. Per<vpors the 
Defendant demurs, which wes argued b Rolls fo2 the Plaintiff, aud by Mere- 
field fey the Delendant and by bim much jniſtc9, That the Pio tif having 
his ©ttate as well from the Mile (who had an * tos lite) as rom him who 
had tze Fir, ought to have bꝛought C as Aliens to both, and net as 

Ee : 


Miene 


—X— —— — — — 
— —— — 4 


PRE 
— 


208 Termino Michaelis, anno octavo 


Aigner to him who had the Inhcritance, unleſſe the Wifcs death had ben al- 
ledged; And fcz that parpoſs, he cited Freports Cafe, Co. 6. ſol. 14. & Dy.2 34, 
But all the Court held; That the Action © well bought, being b2ought by the 
Aficne of him who hath the Inherttante, and ſono pzejuvtce fo any, and the 
E tate fo: lite, being transferre3 wich the Fe. is thereby d20wned und con» 
kounded; ſo as he being Aſſignee of the whole @t:te, and ſhe wing all the mat⸗ 
ter, it is god encugh; Mhereloꝛe it wis avjudged foz the Plaintiff, 


Kerchevall verſus Smith ge 


J Crion upon the Caſe aginft them, Becenſe they being Church: warden 
A Bf, oo +0 + pꝛeſented the Plaintiff talsd & malitiosè upon A metenvey 
fame of incontinency, Mpon Nor guilty, it was found fo2 the Defem- 
dants, and moved, That they might have double toſts, becaufe were trou⸗ 
bled and vered fo2 matter which did concern their Offfce: But it was reſot- 
ved It was not within the Statute ; foz it is merly Eecleſiafitcall ; and the 
Statute was never intended, bat where thep ſhall be vered concerning tempozal 
matters, which they ſhall vo by virtue of their Office, and not fcz pzeſentments 


concerning matters of fame, 


— 


Nevill ver ſus Sourh and Delabarre, in the Exchequer Chamber. 


E22 dzought in the Exchequer Chamber of a Judgment tn a Scite facias by 
an Executo2, to hade execution of a Debt recovered by the Teſtatoꝛ. And 
it was now mode d, What the Reco: was not well removed; foz no Wzit of 
E. roꝛ ifos there, upon a Judgment in a Scice facias; (o the Statute gives it 
only in ſevon ſeveral Caſes, viz. in Suits or Actions of Debt, Detinue; Cove- 
vant, Accompt, Actions upon the Caſe, Ejectione firmæ, 83 Treſpaſſe; Do a 
Leire facias is not mentioned; and it hath-ben adjuveed, That Erroz lies not 
there of a Juvgment in a Scice facias againſt bayl, neꝛ in ſcandalum maęnatum. 
But the Court doubted whether this Scire facias, being ercenived upon a Judg⸗ 
ment in an Aaton of Debt, be not within the equity of the Statute; There⸗ 
fs:e they would further ad vile. | 


Hicchman verſws Porter, Trin. 8 Car, rot. 482, 


ERror of a judgment in the Coinmon-Bench, The Erroz aſſigned wu. 
hertas an Acton upon the Cale 1oas b:ought in nature of a Conſpiracy, 
That the Defendant falsò & malitiosè impoſed upon htm crimen talis feloniæ, 
and cauſed him to be arreſted thereupon, and bound over to the Alſizes, and ex- 
hibited a Bill of Cndidment againſt him of that Felonp, and cauled him to he 
endided and detained in Pziſon, untfll he was Legicimo modo acquietatus; 
And he doth not ſay (Inde) which was a n intipal wowd, and the p2incipal cruſe 
of damages: And it was ſaid, That bet wixt Stiles and Pricker, fo2 this point, 
Judgment was reverſed; And that in this Term, fox this default in the like 
Atti on, bet wirt the ſame parties, Judgment was given, Quod querens nihil 
taperet per breve ; And this Judgment here fn queſtion paſfed ſubtilencio. And 
the Court was of the ſame opinion here: Sed adjour natur. 


| Lyſter verſus Bromley. Trin. 8 Car, ror. 235, 


Rror of a Judgment in the Common-Bench. - Debt, bp the Under Wyeritk 
to his lies, where hevemarved 121, 20s, fc3 erecuttng of a Capias ad 1a» 
eisfaciendum of 400 l. The @T:102 aigned was, becauſe he demand: reze 
£2 his fs than the Statute cf vicenmo oRavo Elizabethz allo wer, viz. where: 
as hs ought to have but fix pence te tbery pour where the Execation is above 
roof. and twelve pence foz every pound where th Erecntion ts but 100 l. £4 
under; hs taking 51; tes the firſt 2001, and 508, les edery of the other hun 
died 


( (aroli Regis, in Banco Regis. 209 


med pounds, had taken moze than fix ponce in the poum fo2 the ſaid Exerntion 
of 400 l. Anv oz this cauſe the Ercoz was alligned, and a pzefivent ſhewn, 
Hill, primo Caroli rot. 721. bet wht Jeilon ond Weltley in this Court, were 
it is adjudged what he ought to have fo2 dis ts ( viz.) 5 l. fcz the firft roo l. and 
508. fo2 every other 100 l. over the firft hundzed p:unds : Stherwile if tbe 
Execution ſhould be foz 120 l. 03 160 l. he ſheuld ha ve lefſe, then fo2 the Exc⸗ 
tution of 100 l. which ne ver was the intent of the Law ; foz the Law ctves 
allowance to the Sheriff foz eretuting Pꝛoceſſe, which by tonſtruaion ſhall be 
molt favourably taken, and acco2ding to the intent of the Liw-makcrs, and 
not that he ſhall have lefſe fo2 the Executton of 140 l. then to2 the Crecution 
of. 1001, And another pzeſivent was ſwe wn, Paich, 14 Jac, rot. 537. where 
was the like Judgment: And of th's opinion was all the Court (abiente Ri- 
chardion) but ws would adviſe, And the next day afcer, Rienardlon Chief 
Jaftice being in Court, it was moves #gain, and the Retoꝛd of this Court :-11}, 
primo Caroli, bet wixt I eſſon Sheriff of Coventry and Wettley was picnutes, 
ein he vec/ares in debt ter his fs (foo taking ©:cention of a Judgment of 
400 l.) 131, 10g, And upon this Declaration it wes demarrzd, and two 
queſtions then made: Firſf, Whether the Sheriff may demand twelve pence in 
the pound fop the fir 100 l. and fix pence aiter, fo2 every 100 l. oꝛ that he ought 
to have but ſir pence in the pound, where the ſumme exceevsabeve 100 J. And 
it was avjuvced, That he ſhall have twelve pente foz every pound cf the fr# 
160, am ſix ponte fo every other pound over the 100}, - Secondly, Although 
t be pzodfvovd in the Statute of viceſimo nono Elizabethæ, That this ſhall not 
extend to Sheriffs of Cities oz C:2pozations, it was held, That it wos onely to 
be intended lo the erecuting Judgments in the Courts of the ſaid Ce: pozati⸗ 
ons, and not to the Sheriffs of Cities 03 Co2pozations. kcʒ the exetuting Audg- 
ments out cf ſaperio2 Courts. Ancther pzefivent was ſhewn Pa ch. 14 Jac. 
rot. 551, Proby »erſ»s Michel!, in an Aion of Debt foz fees, and avjudced at · 
cozvingly, And whereas Germin ttted a C ſe in the Common-Bench, Mich⸗ 
17 J ac. betwixt Symſon and Bathurſt, where the opinton was, Tyzt the She- 
riff onght to ha de but fix pence in the pound where it is above 1001, And th:t 
the Judgment was there entre» f:2 the Defendant, Jones ſaid, The reaſon ef 
that Judgment was not foz the canſe now alledged, but foz tht the Dhcrif 958 
taken a Bend foz his Fes, and had brought an Actfon of Debt upon that Eond, 
and the Defendant had pleaved the Statute of viceſimo tettio Hencici ſexti, in 
avoidance thereof, The Cont there concetved altheugh he might have ſuch 
Feegas were allowed bythe Matute, yet he might not tate Loud for them; tcꝛ 
under colonr thereof he might fo have double fs, Kc. Wherefoze here, aftcr 
argument, the Audgment was afftrmev; 


Drake berſus Corderoy; Mich, 7 Cat. rot: 286. or 28, 


Ede of a Judgment in the Commot· Bench, fn Action fox wezes. Whereas 
the Plaintiff was Conſt able ot D. and won befc2e the Juſtites of Peace 
in the County of Wilts, at their Quarter Seſſions, concctning an Aﬀray made 
by the Defenvant upon one Fiſher : That the Defenvanf. adcunc & ibide in 
the tatd Court, in the pꝛeſente of the Aiftices, ſaid, He (innuenco the Plein⸗ 
titk) is ſorſ worn. Without any mentic ning of tte ſaid 6ath c2 tonterning the 
ſaid oath, the Defenvant juſtifies, ſhewing the oath which he move in the open 
Seſions, ans that it was faiſe. Mpon which juſtification the Plaintfff takes 
tus. which was forind ; and Judgment fo the Plaintiff, and Tcroz afigned, 
That the wo2ds be not adorable, beceuſe he doth not ſap fn the Detls tatton, 
That he was fo2fwozn, by his oath taken fn any Court, and to ſay yenctally, 
That the Þl:intiff isfozeſwozn. Acton lics not; but fo ſzp, he is petjur:y, 
Action lies. And here it is not ſhewn That he was fozeſwo2n by n of h's 
oath taken at the Seſſions ; wherefo2e the Declaratfon is nt cd non is ft ap- 
ded by the Plea. But all the Court held, That if thete were any 2 
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Was upon the 1 whtch is intertain and not Agionable, Eecauſe be 
Bath not ſhew That the wozds- intended a falſe cath. in a Court of Recozd: 
Yrt when the Difendant by his Dea confeCcth he ſp3ks thoſe wozds by reaſon. 
of h's oath taken at the Selltons; that ſhe ws his intent, and-elers:the quc⸗ 
tion, whereof he intended to ſpeak: Whereio2e the Judgment was: affirm- 
iD, , IT OP #6... 4 
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| Bland verſus Inman, Hill, 7 Car. rot. 550. * 


12 Upon a ſpettal Uerdia the C ſe was, Thomas Spence pt ſſeſſed 
of a Leaſe foꝛ 100 cars by Andenture, bet wixt him and Joan his Mite of 
the one part, and Tiſdale on the other part, which is found to be ſealed and de⸗ 
livcred only by Spence, and not by his Mike, afl igus all their Eſtate in the 
Leaſe to Tildale, reddendo & ſoſvendo to him and qoan his Wife, durante ter- 
mino pt xdicto, to them and the Sur vivoꝛ ot them, it they ſhell live ſo long, 7 l. 
at Michaelmas and the Annuntiation, with a Proviſo, That it the ſeis tent be 
behind at any of the ſaid Feaſts, and oz fcurty vayes after, and not pad to him 
e2 biz Wife, oꝛ the @urvyve? of them; That then it hal be lawfull to the faid. 
Spence and his Mile, and to the Dur vi voz of them, and to thiir ATigns, and to 
the Aſſigns cf the Sarvivoz of them, to re-entcr and have again, as fn their oz · 
mer Eſtate. Tildale. enters, and Spence dies, and joan ſurvives him, and it 
the Annuntiation after, aud to fourtp, dapes the rent was behind and not paid, 
and the Mile the [aff day demands it; and one Walzer the Adminiſtrat o cf. 
Spen-e demands alſo the rent which is not paid. Iiſdale aſſigns his Cſtate to 
the Plaintik, and Walter, 'as Asminiſt . ol Spence, enters fog non · 
payment, and lets it to the Dekendant; Ind if, cc. This Caſe was often 
times argued at the Earxe, and after at the Bench: The firſt queſtion was, 
Whethcr this reſervation be gov to the Wife, becauſe ſhe hath not any intereſt 
paſſe, and becauſe ſhe never ſealed the Deed And if it be not gos to the 
iſe, becauſe ſhe is a. Stranger to the Jatereſt and to the Dead, whether it be 
not god to the Pasband, and to his Trecutozs and Avminiftratozs as Alſiens 
in Law, during the time of the Miles life ⸗ And whether the Admintſtratoz, 
fo2 the beneſit of the Mile, ſhall not enter into the Land e And it was urged 
on the part of the Dekendant, That the woꝛds being reddendo & ſolvendo to 
the Mus band and Wife, durante toto termino, and to the Survivoz of them, 
it being by Jndentare, is god, by way of reter vation to the Þasband ; and the 
woꝛd 'olvendo fhall be conftraedas by way of grant to the Wife : And al: 
though ſhe did not ſeal, pot ſhe being named in the Deed, and the party Grantee 
ſe:lingand delivering it to tbe Bagsband and Mike, It fall be confiraed by 
wap of grant to her; and ſhe may take by the Deed, being named therein, el⸗ 
though ſhe never ſealed any part thereof : And ok that opinton was Barkley 
Juſtice, and cited one Conſtables Ciſe, Thit where Lefſe fc2 years aſſiqney 
bis term, rend2ing rent durante termino annually unto him. that includes 
his Erecuto2s and Adminiſtratoꝛs, although they be not named, as in the Caſe 
of Lice. Condit'onto pay a ſumme to a Feoffee ſuch a day, and he dyes befo2e 
the day, it ſhall be paid to his Executoꝛs, fc2 thcp repzeſent the Teffatoz, To 
the ſccond, Barkley conceived, It it ba not god to the UWife, neither by way of 
a Reſervation, as he agrid that it cannot be, beceuſe the is a Stranger to the 
Eſtate and to the Ded ; noz by way of. grant, by the we zds regdendo & ſol- 
vendo, 88 he conceived, it may be that the Died ſhall take effec ; yet he held, 


— 


© That the Adminiſtratoz is Aſſignee, who may enter feʒ the Condition bzoken, 


fo2 the Mikes benefit, Wat Richardion Chiet Juſtice, ] ones, and my (e'f 
agreed, That although the reddendo & tolvendo durante termino, if there had 
been no moze ſaid, had been a reſervation during the term: Pet when he doth 
not reſt upon the expoſition of the Law, but it is, Rendring to him and his 
Wife, and the Survivour of them, it they live ſo long; that is an txpꝛeſſe refcrs 
vation that it ſhall not be during all the term, but to him and his Wife, and the 
Dur vivoz df them | ll 
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And the reſervation to his Wife is void, becauſe ſhe is no party in Intereſt 62 
tothe Deed ; and to the Survivor of them is alſo void, to give the Wife any 
p2zivt ledge thereof ; And therefoze this rent indures no longer than during the 
life of the Pusband. Vid. 10 Ed. 4. 18. 21 Hen. 7. 25. Cok. lib. 8. tol; 

in Whaclock's Caſe, Co. Litt. 47. & 143. and Hillary 33 Eliz. betwirt Rich- 
mond and Butcher, Where one lets reſerving rent te him his Crecatozs and 
Aſſigns, he having an Inheritance in the Land, it was adjudged a void re⸗ 
ſervation to the Executoꝛ, and the re verũ on being in the P:ir ; yet the rent ſhall 
not be paid unto him, becauſe he is not namcd ; and althoneh it were there, du- 
rante rermino, it was net materiall, And Jones ſata, That ſo it was adjudged 
betwixt Brown and S. ſecundo Caroli. Alſo they all held, That here this 
woꝛd Solvendo cannot inure by way cf grant tothe Wife, when it is by way of 
reſervation to the Þazbany: Fox it ſhall not be conſtrued to inarc in ſever l 
manners, no moe than if one bargains, ſells, vemiſeth, andgrants, it ſhall not 
mute by bargain and ſale and demiſe, but by the one of them, at the clecior of 
the Bargain, And in the Reſcrvatton, Aſſignee is not mentioned: o that 
it cannot give any interef to the Adminiſttatoꝛ as Aſſignee in Liw, And in 
the Condition, Aulignee is mentioned, but that is to the Aignees, and to the 
Allignees of the Þarvivoz of them: So thet the Allignee in Law cf the Bus. 
band may not claim it; tcʒ he did not ſarvive, but the TWife, And the Con- 
dition ma not goto the Wife, becauſe the is a Stranger to the Eſtate and to 
the Deed, ſeeing the did not enſeal the Derd: And ik the Condition ſhould go 
to the Mile, yet ſhe voth not enter foz the Condition, but only the Adminiſtra⸗ 
to} of the Yugband, who h3th not any title of entry: And the Dekendant 
claims by him: Wherefoze it was adjudged fo2 the Plaintiff And upon this 
Judgment, a Wit of Erro2 was fo2thwith bzeught, retournable in the Gxche- 
quer Chamber, and the Jidgment was there affirmed, Mich. decimo Caroli, 
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Carlion verſus Mill. Hill. 7 Car. rot. 1147, 


Crion upon the Caſe, Foz that the Defendant.being an Appiratoz 
under the Biſhep of Exceſter, malitiou0p, and without colour 03cauſg 
of ſuſpition of incontinency, of bis own pzoper malice, pzocured the 
Plaintiff ex officio, upon pzetcnee of fame of Jncontinency with one 
Edith; (whereas there was ns ſuch Fame ne juſt caule of ſuſpition) to be ct- 
ted to the Conſiſiozp Court of Exceſter, and there to be at great charges and 
vexation, until he was clered by ſentence, which was to h s great diſeredit, and 
cauſe of great expences and loſſes, coꝛ which cc. Upon Not guilty pleaded, and 
found foz the Plaintiff, Jt was moved by Aſhley Sitjeant, in arreſt of Judg- 
ment, That in this caſe,an Adton lies not; Foz he did nothing, but as an Jn: 
fo2mer, and by vertue of his Office. But all the Court (abſente Richardſon) 
held, That the Action well lies; - Fo2 it is alledged, That he ſalsò &c malitiosè 
cauſed him to be cited, upon pzetence of Fame where there was no offence com- 
mitted: And avers, That there was not any ſuch Fame; ſo as he vid it mali⸗ 
„ tiouſip, and of his own head, arid cauſed him to be unjuffly vered which was to 
raiſe gain to himſelf; Mhereupon they concetved he being found guilty fo it, the 
Action well ifes, and thtrekoze Rule was given to enter Jadoment foz the 
Plzintiff, unleſſe other caufe was ſhe un: And upon a ſecond metton, Richard. 
{on Chief Juſtite being pꝛelent, Judgment was given foz the Platatiff, 


Hopeſtill Tilden's Caſe, Ante, pag, 192. 


Ote. That the fitſt day of this Term, Hopeſtill Tilden was avraigned at 
the Barre koꝛ Buggery, ſuppoſed to be committed at Hide, being one of 
the Cinque-Ports, he being Enviced therc, and the Recozd removed hither by 
Cerciorati, directed to the P1joz and Jurats cf the ſaid Uill, and not to the 
Lord Warden of the Cinque-Ports, And the P2iſoner challenged one of the 
Jurats, being the fozeman; who was ſwozn, and marked, ſwozn by the Clerk, 
befo2e the challenge was heard by the Court: And therefo2e without the al⸗ 
ſent of the Atturny Generall then pꝛelent, they would not alter the Reco2d, 
and beeaufe he would not afſent to alter the Recoꝛd, the challenge was viſaliow- 
1d. And aftcrwards upon ebivenceat the Barre, divers witneſſes were p20- 
duced by the D2fenvent, which were heard wfthout Oath: But ſome of them 
witneſſing matter, which the Atturney conceived would make fo2 the King, 
were upon the deſire of the laid Atturny won, and after ozwered upon their 
ſatd Dath to deliver their knowledge, And afterward, the P2ifoner was. ac- 
quttted. But becaaſe the evidence (it it had been believed by the Jury) was 
very ſtrong againſt the Pzifoner, Richardſon Chief Juſtite and ] ones appoint* 
ed, that the P2iſoner would be bound to his god behaviour; Whereupon,againf 
the opinion of my ſelf and Jaffice Berkley, he was ſo bound, 
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Roe verſa Bartlett. Trin. 7 Car. rot. 497. 


Jectione firms, D: the Demiſe of Jobn Roſe and Elizabeth his Wile of 
fourty acres of Lind, and t wo acres of P:azow, in Burnha m, fo the 
years, Upon Not guilty, a ſpectal Uervia was found, That Phiup Scuva- 
more was ſciſed in fe of the ſatd Land in ths Declaration,anno 44 Elia. and by 
Indenture demiſed it by the name of four Clcſes of Pallute in Bucaham, fez a 
hundzed pears, to Richaid Batyne: And that Richard Baryne entted, and was 
polſcfſcd ; and being ſo poll, and ſeize in t of other Lands and Tensments 
in Burnham. After ward,»iz.duodecimo Aptilis, tertio Caroli, made his Mill in 
UUziting, which is found in bac verba, I will, That my Wife E/izberb ſhall have 
Burnham and the Lands chereunto belonging, being three halt acres in Lent + 
feld: And my will is, if ſhe do marry,My ſon Nicholas ſhall have Burnbams, and 
three half acres lying iv Lent field. Irem, I will my ſon Barcholmew (hall have tor 
his maintenance out of the Land 5 l. yearly, as loug as ſhe keepeth her lelt un- 
married. Item, Iwill and bequeath to my ſajd Wife Elizabeth, all the reſt of my 
Lands lying in the Pariſhes of Burnham and Hiteham, during the time of her 
lite, and afterwards to my ſon Barcholmew, -Alio I make my Wite my ſull and 
whole Executrix of allmy Cattle, Corn, and moyeable Goods, except ſuch as [ 
have appointed to be told for payment / oi Legacies,prour per le volunt. &c. They 
find that Richard Baty ne dyed, and the ſaid Elizabeth peved the Mill in the 
Pz3crogative Court,Quodque Adminiltratio omnium bonorum jurium ac Cre- 
dicorum dictum KRichardum Batyne & ejus Teſtament um qualitercunque concet- 
nent. by the Judge of the Pꝛerogative Court, was committed to the ſafd Eliza- 
beth, that the aftcxward tok to Pughand-the Defendant, whereby they were 
poſſeſſed of the lad Leaſe: Aad that the ſaid Bartlett aigned that Leoaſe ti 
Richard Hammond, upon condttion, to the payment cf 3 o l.at a dap certain. And 
katling of the pipment thereof, re-aſſfgnevafterwards thit Leaſe to the Defen- 
dint that the ſaid Elizabeth dycd,and after wards the ſaid Baccholmew dyca,and 
that Elizabeth, the Mile of Barcholmew, obtained Letters of Admintſtration 
de bonis Richardi Batyne non Adminiſtrat. by Elizabeth the Wife of Richard 
Batyne, who tk John Roſe to Hausband and thep let to the Plaintiff, and the 
Defendint euſted him; and it, xc. This Caſs was eręued by Calchrop for the 
Plaintiff and by Germ in foz the Defendant, The firftqueſtion was, Whe: 
ther this Leaſe foꝛ ycars,be deviſed to Elizabeth fo2 lite, Remainder to Barthol- 
mew? And all the Juſtices (ablence Richacd(on) teſolbed, That if a man hith 
Lands in fee, and Lands fo2 pears, and veviſcth all his Lands and Tenements, 
the Fe-ſimple Lands paſſe enely, and not the Leaſe foz years: And it a man 
bath a Leaſe foz pers, and no Fee-limple, and de viſeth all his Lands and Tenc: 
ments, the Leaſe foz years p eth Fo? other wiſe the Will ſhould be merly 
void, D2:convly. they all agreed, That if one deviſeth his Land, which he hath 
by Leaſe, to his Executoz fos lite, the Remainder over, that there cught to be a 
ſpectal aſſent thereto by the Gxecuto? as to a Legacy. otherwiſe it is not exccu- 
ted: And there was not here any ſpecial aCent, Thirdly, Jones, and my ſeli, 
were of opinion Th t it appears here þ he had other lan as in F which he devt: 
fed to his M te ducance viduitate: and othcr Lands which he deviſed unto her 
fo life the Remainder over and then that Deviſe mey not extend to that Lcate. 
Kut Berkley to the ecntrary, becauſe it mp be th it the Land deviſe as long as 
ſhe is unmarried is the ſole Land which he had in Fe: And the other Land de · 
viſe> abſolute p. ia th: Lrafe fcy years But it was thereto anſwered, That the 
De viſe is unto her f52 itfe,of the Lands in Burnham and Hircham. and clearly 
no part of the Leaſe-l:nd extends into tiitcham; ſo as ft ts clear, t extends net 
to Leaſes, but to Fre hole⸗lands. 
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Fourth p, Richard Batyne making his Wife his lole and wh. le Exccutrix, of 
al yis Cattle, Com, and moveable Gods, and not mentioning what hau be 
done concerning the reſidue of his Eſtate; Whether the Wife be ablolute Exe⸗ 
cutrix quoad ail his Tfate,oz onely particular Exetutrix quoad his Cattle, Coʒn 
and mgycable Oods. and not quoad his Lcalcs,and his Debts, 02 Perſonal E- 
Kate? And as tcuching that point we all agreed, That one ma y make ſeveral 
Exec dtozs; the one qaoad things reall, the other quoad things perlonal, and 
may divide theit authoziky pet quoad Creditoꝛs they are au Exccutoꝛs and as 
one Excttitoz, and may bt lues as one Executoz, 19 Hl. 8. S. D/. 0. 3. 32 H. 8. 
Br. Exet. 15 5. But J one Jufttce, and my telt, tonceibed, as this Caſe is, That 
ſht is told and abſolute Etetuttix fo2 the whole Eſtate, as well Leaſes, - as 
Debts and dther things: Foꝛ when he latth, thet che ſhall be his ſole and whole 
Erttutrix of his Cattle, Cozn, and moveable Gods it is but an enumeration 
ofthe paͤrtitul ars, and no exc lu on oł any elpectalip when he doth not make any 
other Exttutoꝛ fo the reſidue: And Catalla in Latine extends to all things. 
And it my be intended, that ſo was his int ent, when he made not any other Ex. 
etutdz. But Berkley, A rKice, conceived; that ſhe isaſpecial Exetutrix qubad 
ty things cnumerates, and no general Executrix. The fifth queſtion was, 
Admitting that che is no ahlelute Erecatrix quoad all the Eſtate, but 4uoad 
the pittttulars ſpecially named; and ſhe pꝛoving the Mill, and it being found, 
that Aominiſtration was committed unte her omnium bonorum, &c. prout an- 
re2, Whether thit be a general Adminiſtration commttted, oꝛ onety an Admi⸗ 
nitration of the Gods whereef ſhe was made Crecutrixr : And Berkley held, 
That it is but a ſpetial Adminiſtration, becauſe it is Bonorum jurium & credi- 
torium prædict. Rich, Batym & predict. Teltament.concernent, and that ccuplid 
to the Teſtamen t: ſo that it extends no further than the Will, But jones, 
and my ſelt were of op nion That it was a general Aommiſtration committed; 
For! urium & Creditotium are general woꝛds; and the wozd (&) ſhould be 

1p u wedss (aut) and it cannot be tyed enely to the Teſtament; Foz there be 
not any woꝛds of Debts, as Credirorum impozts: And they be as general 
woꝛds as are ufnal in gcnerel Letters of Adminiſtration: Wherefo2e upon all 
the matter Juice jones and my ſelt were of opinicn againſt the Plaintiff, that 
he ſhould be barred, But Juſtter- Berkley è contra per quod Adjournatur, 


Sir Thomas Finch verſus Lambe. Mich. 5. Car. tot. 295. 


Rror of a judgment in the common- Bench in an Aſſumpſit. Suppoſing 
thit the Defendant, decimo ſexto Jacobi apud Bury in Suff. pꝛomiſed to 
pay c. After Werdict and Judgment upon non Afſumpfſit pleaded, and 


: f-and fo2 the Paint iſf, the Defenvant bꝛings Crroz and upon diminution alled- 


ged the Oziginal was certificd Hillar. quarto Caroli, upon which the Plaintiff 
in the Wzit ol Erreꝛ pleads the Stetate of viceſimo primo Jacobi, of limitatf- 
ons: And that this Action being upon a Pꝛomiſe in decimo ſexto Jacobi, and 
not bꝛeught within fx y:ars aftcr the Pzomiſe , noꝛ within thꝛe years after the 
Statute,that this Action is not majntainablc, The Dctendant pleads, That 
hc, ſecundo Caroli which was within thꝛer pears of the Statute, bꝛoucht a wait 
oꝛiginal of Aſſampfir, ſuppoſed to be mave in Kent againſt the Defendant, now 
Platntifin the Mit of Crroz, wherein he was outlawed, But in certio Ca- 
roli, the Datlawy in the Common-Bench, was declared voio, and he diſchor⸗ 
ged. And that within a year after he bzonght this Acton. and ſuppoſeth the Pꝛo⸗ 
miſe to be made at Bury, to his damage of 6061, And in the fozmcr Action the 
Aſſumpſit was alledged to be made in Kent to his damage of 500 l. and avers, 
That it was one and the ſame ÞP2omiſe, and cauſe of Adion: And upon this 

Plen the Plaintiff in the Mzit of Erro demurred. and Twiſcen ſhe wed the 
cauſe to be, Fo2 that this new Aaion varies in the County tom the Aſſumpfit. 
and in the damages alledged, and ſo cannot be intended one and the ſame cauſe 

of Action noꝛ to be a new Suit begun foz the ſame m'itter. Alſo J conceived, 

that foꝛ as much as this Outlawꝛy was not reverſed by Trro2 ; but sveided by 

Plea, (he firſt Oziginal is not determined. Xnt 
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But he might hive pꝛocæ ded thereupon ; and then to begin a new Oziginal, and 
in another County, is not accozding tothe Statute of viceamo primo Jacobi, 
noz within the intent of the Statute. Eut Richardion, Jones, and Berkicy held, 
Chat this variance of the County and damages is not matertal te the Aion; 
being tranuſtozp, and averrced to be foz one and the ſame canſe; And al houch 
the Outlawzy is not reverſed by a W2it of Crroz, but avoided by lea, it is all 
one within th: intent of the Statute; Foz the Statute is not where the Out. 
law2y is by Ecroꝛ, but where the Dutlawzy is reverſco, ſo it s by a 
means. TWherefoze upon their ther Opinions a Rule was given, T. at Judc- 
ment ſhouly be affirmed &c. | 
* Eytes verſas Taunton, Trin. 7. Car. rot, 590, 
Cite facias in Chancery. Upon a Recogniſance of 2 00 l. by one Cawley, 
Defendant was returned dead : Wherenpon a ſecond Scice facias ſſſuen 
againft the Heir of Cawley, and againft the Tenants of the Lands and Tenes 
ments of Cawley, whith he had tempore Recognicionis vel poliea : Whereupon © * 
the Sherfff returned the Defendant Tannton terr-tenant of ſach Lands, and 
omitted to return any thing concerning the Heir; And upon ths the Defen- 
dant pleays, That the fafy Caw.cy had nothing in the ſaid Lands at the time of 
the ſald Recogniſance 62 ever after : And upon this they were at Iſſue in Chan- 
cery,, any was ſcnt hither to be tryed ; and it was tryed, and tcund foz the 
Pla That Cawley was ſeſzed,&c. And alter Werdia fo2 the Plaintiff, 
Mallet foz the Defendant moved in arreſt of [Judgment ; B:cauſe nothing 
was returned concerning the Peir, vir. That there was not any Pair, 
oz that the Beir had nothing: Therefoze no Judgment ſhall be given; 
Fe it isa non- Return of the Sheriff ; and not a miſ-Recurn ; And it is not 
aided by any of the Statutes of 32 H. 8. 0 18 Eliz. oz 21 Jac, cf Jeofayles : 
The reaſon he allevged that no Judgment ought to be given, was, Becauſe 
the Terr- Tenast, without the Meir, was not to be charged, and therefoze 
the Peir ought to be ſummoned; And until the Yeir be ſummened oz tha? 
it be returncd, Chat there is not any Heir to be ſummoned, oꝛ that the Hrit 
hath net any Lands to be charged the 7 e7-7 ex4zr ought not to be charged; Foz 
the Heir might have a Releaſe to plead, 02 other matter to bet th: Crecutton ; 
and his Land is rather to be charged than the Land of the Trrr- I cnant; Foz 
the Heir ſhall not have contrfbution againſt the Terr-Tenaxt, as the 7 err-Tenant 
ſhall ha [ſo ff the Þ: tr be within age the Paco! ſhall demur, and the 7err-7 + 
ant hall have advantage thereof ; And therefoze, there being nothing returned 
concerning him he moved, That no Judgment ought to be given. Richardion, 
Jones, and Barkley hels, That the Return was not god, Becauſe the Plaintitf 


names am ſets fozth, that there is an Heir, and there is no return quoad the 


Peit: ſo as to him it is qui Breve album, and no Return, and ts not atded by 


any Statutes, Bat J was of a contraty opinion, Becauſe the Defendant hath 
omitted to take advantage thereof ; 'Foz-having picaved, and the Iſſue being 
found againft him, he (ball not now take advantage foz not returaino the Bs.r 
to be ſummoned : Foz it may be that there is not any Heir, oꝛ that the Heir hath 
no Land, os may not be found. Vid. 17 Ed. 2. Execut. 139. 18 Ed. a. ibid. 142. 
That the Ter- Tenant th a Scire facias (hall not be warncd , until it be returned, 
that there be not any Bett oꝛ that the Heir is warned, and comes not in, Vid. 
tertio Hentici quarti. fol. decimo tertio,A Scite facias hzredi & Tetrenenti, The 
Sh:riff returns ſach a Terr- Tenunt warned, and ſpeaks nothing of the Peir, pet 
the Terr-tenant was infoꝛ ted to ant wer. And alter. ad informandam Curiam, 
whether there was an V:ir, ft was oꝛdertd, That a new scire tacias ſhonly be 


awarded. 
Hillary, ptimo Caroli, The Caſe inter Bower & Ri ett was citcd by 
Auftice Jones. That in a Scire ſacias againft the Heir and 7 err- tenant, he 
ts ch:rced onely as 7 err. renant : And by pleading Xen per deſceut, aud 
found ageinſt him, The Execution was of the moity of his Land, and 
not of al, as the Pfr ould have been charged upon a falſe Plea, Reſid. 


polt. 
Ff 2 Hill.. 
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H111.8 Car. Reſolution upon the Caſes of Admiral Juriſdiction. 


Irſt, It Suit ſhould be commenced in the Court of Admiralty.npowecentracs 
made,o? other things perſonal,vone beyond the @eas, 02 upon the 53 ; No- 
P2ohtbition is to be awarded; * * -o ; 1 0:025,Þ 
Secondly It Satt be befoze the Admiral fo2 Fraight es P3rxiners Wages, 
02 foz bzeath cf Charterpartics , faz voyages to be made beyond the Þeas:; 
Tyhoagh the-Charter-party happen ta be made within the Realm; [9 as the pe- 
nalty be not demanded ; A Pꝛohibition is not to be granted. But il the Suit be 
feꝛ the penalty; oz ił. the iaeſtion de mide, whether the Charterparty be made 
o not og whether the Paintiff dis releaſe, oz otherwiſe diſcharge the ſame 
Y — n the Realm : This is to be tryed in the Ninas Courts, and not in ibe Ad⸗ 
raity, , : 3 TELE. 4 
" Thirdly, It Suit be in the Court of Admiralty, foz building, amendiug, ſa- 
ving, oꝛ neceflary victaalling of a Ship againft the Ship it ſelf , and not .agiinſt 
any party by name but fuch as fcz hs inteteſt makes himſelf a party; No P30- 
hibition is to be gr inted though this be done within the Realm. 
Fourthly A though of ſome caules ariſing upon the Thames beneath (he fir(f 
Bzidge, and divers other Rivers beneath the firit Ezisge, the K nes Courts 
have conuſance ; pct the Admiralty hath alſẽ Juciſoicion there in the pint ſpe- 
cialſy mentioned in —— Statute of decimo quinto Richatdi ſeeundi, any allo by 
expoſition and tquity thertot, he map inquire cf and tedzeſs all annoyanccs, and 
vbſfructfons in tyeſe Rivers, that are any imzestment to Pavigat ion oz paſ- 
ſacc to oꝛ from the Sa: And alſo to trp perſonal centracs and injuries done 
there which concern Navieaticn upon the Dea, - And no Pꝛohibitlon is to be 
erentedin ſuth Caſes. 162 3 
Ffiktyly It any be impꝛiſoned and, upon Habeas Corpus b2ought, At be certi- 
lied, That any of the le be the tauſe ef his imp: ilenment, the party hall be te- 


manded. ; . 2 | 
Snblcribed 4.Feb.1 63 2, by all the Judges of bach Beaches. 


Crion npon the Caſe. 0 an Exccntoz ggainſt the dert, koz 
A that the Teſtatoꝛ upon retoverp had a Fieri facias te lebying Exccution: 
and the Defendant m ide Exec ut ion and levicd the Debt, perl the rc- 

dien: 


turn ot the W2it dio rot return it; And after the Teſtato: wherc: 
upon the Plaintiff fo2thit core in vita Teltacocis, and for the loſſe which came 
anto him,bzought this 'Ation : And upon Nor guilcy pleaded. it was found fo 
tic Pleintiff : And thercupon Clyn moved in arreſt af Judgment, That th's 
Acion is not maintainable by an Executoꝛ:; WBecam(: it is a perſonai wrong 
done unto the Teſtatoꝛ foy wh ch the Exscutoꝛ hath no remedy, Foz he hath 
not any remedy by the courſe cf the Common Ai kz ſath perſonal wones : 
And it is net maintainable by the £quity of the tat ute of quart o Edyatgirertii, 
de bonis Teſtatoris a/porratis ; and foʒ thit parpoſche cited a Caſe, ttt io Caro- 
li, in this Court betwirt Levaſton, and Diskins ( which Jones, Juſfice. ſaid, he 
well rememb3ed) where an Action upon the C:fe was bzought by an Exccuto; 
egainſt a Djeriff, fo2 ſuffering an cſcape upen man pzeceſs in the time of the 
cftatoz,and at the Suit of the Teftatc2; And becauſt it was a perſonal wrong 
to the Tefatoz the Action lay not io2 the Gcecuto, But note, no Judgment 
was given there foꝛ rhe Court was diviocd therein: a here, &c. UMhercupon 
the Court would adv.ſe until the next Term. — 


OY 


Lutcerel 
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Lutterel verſus Lea. 


Ebt, in the Common- Bench, upon a Judgment in this Ceurt. The Deken⸗ 

dant pleaded, Nul tiel Record. And upon that, the Plaintiff there cbtained 
a Cerciorari out of the Chancery, to ſend the Recozd thither, u hich by Mictimus 
might be ſent into the Common · Bench. And it was much donbted whether ſuch 
Cerciorari were allowable; E etauſe that Recozrs in the Kings Bench. ſt al nct 
ke removed cut of that Ceurt. into any other Court: Fez that the Pleas here 
are coram Rege. And dfvers pꝛeſidents wereſhewn that ſuch Recozvs were by 
Mirtimus out of the Chancery, ſent into the Common-Bench,viz. Hill, viceſimo 
Eliz abethæ ror, 1374. In debt upon a Judgment in this Court, upon Vs! tie 
Record pleaded by Mittimus out of the Chancety, it was ſent into the Common - 
Bench ànd Judgment foz the Plaintiff, And Mich. viceſimo certio & viceſuno 
quarto Elizabethæ rot, 2012, betwixt Leex and Scaryil ras ſach a pzcſiven 
And Hill. t r. Ic. rot. 3455. betwixt Palmer and Steward, Debt upon a Bond 
to the Sheriff fo apparante He plcads, comparuit ad diem. The Plaintiff ves 
nics it and by Mittimus ent ot the Chancery, it was bꝛouggt into the Common- 
Be ncb, and Judgment there was given. And Hill. undecimo Jacobi tot. 1715. 
Fylipps e Mannings, ſuch Plea and Judgment, and divers other pefbrnts 
were ſhe wn: Whcerefoze it ſemcth, that ſach courſe is wel allowable, ſed ad- 


journatur. 
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Syms verſus the Lady Smith. Hill. 6. Car. rot. 106 6. 


Ovenant. Foz that the Defendant dw covenanted, That ſhe would make 

A lawful Surrender cf ſuch Copphold 1d, upon reaſonable reguet, and 
that ſve would permit the Plaintiff to injop the ſaiv Lands, and torecefve the 
Rents quictiy,withcut intercuptien. And the Plafntiff we ws, That ſhe was a 
Coppholder of ſuch Lands, and alledges the cuſtome, th it ſhe m'ght ſurrender 
by Letter of Atturney into the hands ot two Tenants out of Court: And 
ſhews,That he cauſed a Letter of Attarny to be made fo: the laid Dame Smith 
to ſeal.to gi ve anihc2ity to two ſuch perfons named therein, to ſurrender at the 
ncxt C:urt, and tendꝛed it unto her to Heal; And ſhe would not ſeal it, noz 
ſurrender at the next Court, holden ſach a day, and that ſhe received the Rents 
of the laid L1nds fo2 ſuch a time, and ſo bzake her Covenant, by not ſarrcn- 
d2ing upon that requift, The Defendant pleads, That the Plaintiff tendzed 
unto her ſuch a Letter of Atturny ts ſeal ; and becauſe ſhe dis not know what 
— therein tontzined, ſhe required reaſonable time to be adviſed by her Coun⸗ 
el thereip.n and the Plaintiff refuſed to give her any time to be adviſed there⸗ 
on; Foz whieh cauſe ſhe did not ſeal it: And upon this Plea the Plaintiff de⸗ 
murs. And being argued at the Fat by Baal foz the Plaintiff, and by Bear fez 
the Detendant. Firſt, The Court reſolves, That the bꝛeach is not well aſſig- 
ned. Foꝛ ſhe is by her Covenant to make farrender upon tequeſt. but is net bound 
to make a Letter of Atturney to make a ſurrender; ſo the bꝛeach is not afſic- 
ned actoꝛd ing to the Covenant, Decondly, It was mo ved, that foz as much as 
ſhe is to make à ſurrender upon reaſonable requeſt, admitting that ſhe ought to 
make a Letter of Atturnp, we ſhould have reaſonabls time to be avviſed after re- 
queft ; fc2 there is difference where ſhe is to make it upon requeſt, foz there ſhe 
oucht to have done it pzclently upon the reqaeft,and ſhall have no time to adviſe 
ith Counſel ; Bat where ſhe is to de it upon reaſonable requeſt ſhe ſhall have 
convenient time toaviſe thereof, But all the Court held, That there wos not 
any difference,where it is to be done upon reque, o upon reaſonable requeft. 
Third'y,Jt was mo bed, That it is a bzcach of the Covenant, becauſe ſhe did not 
ſurrender at the next Court, And that a requeſt to make a Letter of Att ray 
to ſarrender, inplies a requeſt to make a ſurrendet ; ſed non allocarur : Fox it 
oucht to be an expꝛeſa xi que ſt tomake a ſurrender, and not an implfcd one; 
Wherefoze it was ruled, That Judgment Would be entred foz the Defenvant, 


unleſs, cc. ä 


Lancaſter verſus Keyleigh and Steymſon, and Steymſon his Bayl. 


. Ction upon the Caſe, The Plaintiff recovers againſt Keyghley 1301, 
A in the Kings Bench, to which Aion the ſaid Steymſon and 

Sreymſen were Bapl: And the Judgment being againſt the Pzincipal, 
aud after (upon a Scire ſacias) againſt the Bayl Erroz was bzought by the pꝛin⸗ 
cipal and the 1Bayl in one Mit of Erroz,returnable in the Cxchequer Chamber, 
ſuppoſing the Ecxoʒ to be redditione jugicii & in adjudicatione executionis ad 
damnum ipſorum, &c. And hertupon Sir John Banks moved, That this _—_ 

| — 
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might not be removed upon th's zit of Crroz ; Fo? the Vt pi may not have 
a Wzit of C:re2 in the Exchequer-Chamber by the Diatutc of vice ttpiimo 
Elizaberhz, which givis this Mit onely in ſebeui Tilts mentioned therein, and 
in no other; Fox it being a new Law, wich gives gutgozity cx.e!y to that 
Court may not be extended larger then the Statute limits. Secoendip though 
the Bayl m:p have a TU2it of Crroz, pct one it of Crro2 lyethj net joyit.ꝝ 
fo2 the Pꝛintipal and the Bayl; becauſe there te ſeveral Judgments ctven 
againſt them: and the damages againſt the one is not es aga'ni the other: 
whcrofoze they may not joyn in a Wait of Trroz, no moze than Tenant koz 
life and he in Reverſien; oz the Tcnant and Uouche may jeyn. And of this 
opinion was all the Court. 


Pruett verſus Drake and his Wife, Paſch. 8 Car, rot. 271. 


þ Rror of a Judgment in the Common-Bench in Dower. The Crro2 aſſicned 

was 1B:cauſe the Mꝛzit and Declaration made demand of Dower,tn a Pcl- 
ſuage, 160 Acras Tertæ, 60 Prati,100 Paſturæ, & de communia Paſtur. pro om- 
nibus averiie, cum pertinentiis,8&, The Tenant p'eads, Ne unques leine q. 
Dower &c.and found fo2 the Demandant; and Damages aſſeſſed , and Judg⸗ 
meat, whereas,of Common in groſs without number, a Feme is not dowable : 
And the Damages being intirely given, and Judgment accozingly, ft was 
theretoꝛe moved by Calthrop to be Crroz, Rolls foy the Defendant , in the 
Wit ol Trcoz, agreed, That of Common in grols without number, a Feme is 
not dowable : Eut he conceived, it ſhall not be here intended to be Common 
in groſs, but rathcr appendant, e Appurtenant: And although it was ſaid Af it 
were Common Appendant . oꝛ Appurtenantʒ it need net be demanded, but is in⸗ 
tluded in the land, cum pertinent lis. and that it is now bis petitum, yet that is no 
cauſe of Abatement of the Writ; Fo? if he had pleaded in Abatement fo2 that 
cauſe, it ſhould not pꝛejudice the Demandant; foz ſhe might have abridged her 
plaint; And after Judgment it is no cauſe to reverſe it. And Pꝛeſidents were 
ſhewn in the Common - Bench, Paſch. 4 Car. rot. 1066. bet wixt Peckham and 
Wickham, where in Dower the Demand was in the lame manner cf Lands and 
Common; And upon pleading, Demurrer being fo2 part, and a Verdict fo 
part, Judgment was kez the Demandant. And now being debated, ell the Court 
jeriatim delivered their epinion, That as the Caſe is, the Common may be in- 
tended Appendant, oꝛ Appurtenant, whereof Dower is demandable; And it 
ſhall not be intended to be Common in groſs without number, whereof a Feme 
is not Dowable; And the rether, being after Uerdfc, which finds. That he was 
ſeized, quod Dower, &c. And by intendment it appeared upon the Evidence, that 
it was ſuch a Common as went with the Lind whereof ſhe was dowable : And 
if it had bern Common in groſs without number, the Judge betoꝛe whom the 
Trpal paſſed, weuld have directed it to be found acainſt the Demandant. And 
therefoe (it being alſo in caſe of Dower, and to affirm a Judgment) the moſt fa- 
veurable conftruction hall be made: And although the wozvs are, Et de Com- 
munia Paſſuræ, &c. pet it ſhall not be intended, dibided Common, but rather an 
enumeration of the things demanded: And the other Judgment be ing in the 
ſame manner upon a Demurrer, they all agreed, That ft was no Erroz; And 
therefeze the Judgment was afftr med. . 


— 
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Prieſt verſus Wood. Hill. 8 Car. rot. 181, 


— 
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| Ds firmx of a Lecſe of Tythes in Rought on by Charles Baldwin, ape 
perte ining to ſuch a Chappel.The Cjeament ſuppoſed in taking of ſo many 
Loads of £ythcs cf Wheat and Barlep, being ſevered from the nine parts, Af- 
ter Nerdia, upon Not guilry pleaded, it was found foz the Plaintiff, and movey 
in arreſt of Judgment by Grimlon, That an Eje&ione firmz lyes not et 
Wpytycs onely; but it may be of a Recc2p,o2 cf ſuch a Chappel , and of the 
Tythes thereto appertaining ; fo as he may be ejeced cf oꝛ from a thing in pol⸗ 
ſeſſjon, wherecf Habere facias poſſeſſonem map be, but not of Tythes onelp. 
The Court would adviſe. Vid. 1. & 2 Ph. & M. Dyer 14 6.0 Eliz. D). 258. Cok, 
lib. 11. fol. 25.15. H. 7. 8. It being alter wards mo ved again, was adjudged foz 
the Þlatntiff, | 
Barnaby verſus Rigalt. Mich. 5 Car. rot. 364, 


TD Rror of a Judgment in the Common-Pleas , in an Action of che Caſe upon 
in Aſſumpſic ; and declares,upon the Cuil ome of Merchants, whcrebp,if ene 

toꝛ Marcs delivered unto him oꝛ bis Faaoꝛ makes a Bill of Exchange, aircaey 
to a Perchant.and the Perchant to whom it is diroded 2ccept thereof, anyatter 
rcfuſes to pay,and this is p2otcſted befoze a publike Rotary, That then hc who 
delivered the Bill is bound to p3y it: And alledges in facto, That the ſain Ri- 
galt deli vertꝭ in France ſuth Mines of the value ot 2004, to John Stile, Fado 
of the laid Barnaby, and he therenpan delivered a Etll dt Exchange foz tue ſaid 
money te ].N. who accepted thereet, and had not paid it: whert upon he b2ought 
his Agion, The Defendant pleaded Non Afſumpbr, and found again. him, and 
Judgment f. 2 tze-Ple int!f, And Erroꝛ aſſigned; Eecaule the Action is gzoan- 
ded upon tbe Cuſtome of P:rchints and doth not ew that the Platntiff wes 
a Merchant at the time of the delivery of the Bill of Exchange: But becauſe he 
C was named to be a Pecchant in the Declaration, and the Bill is fo2 Þ.rchan- 


dize ſold, the Court would not intendhut that he was a Perchant at that time 
&c, Wherefoze the Andgment was affirmed. ; 


7 


Blunden verſus Baugh, Hill.7 Car. rot. 1 106. 


LRror of a Judgment, in the Common- Bench. Baugh bzought an E jectione 
fitmæ of Lands in B'echipgley, of the demiſe of Charle Carl of Nottin- 
vham againſt Blunden. Upon Not guilty pleaded, a ſpecial Werdia was feund, 
That anno tticeſimo nono Hhabethæ, Charles, Lend Howard, Lozd Admiral, 
be ug ſcized.of the laid Land in Tayl by Andenture, covenanted. in conſideration 
ol Þ rri igt bet wut Dir William toward his eldeſt Son and Heir, and Eliza- 
bech Daughter and Yeir of the Lo2d St. John, to ſuffer a Recove:y of thoſe 
Lands to the uſe of the ſais William and Elizabeth, and the Peirs Pales of the 
body of the laid William, with divers Remainders over, That the Parriage tok 
effec, and the ſaid William entred by the aſſent of his Father Lozv Aomiral, 
and occupied at his Mill; and in quarto Jacobi, by Indentute, demiſed that 
Land to Thomas Humphrys, and John Humphrys, fo2 t wenty one years ren⸗ 
d2ing 115 li. Rent: They entet and were ſeiſed oꝛ poſleſſed prouc Lex poltulat. 
And bo ing ſo ſeiſed c2 poſſeſſed, the ſaid Charles Lozd Admiral, then Carl cf 
Nottingham, and the ſaid William Lozd Howard, by Indenture, covenanted 
with Sir Robert Dormer, and others (foꝛ that the ſaid Indenture of triceſimo 
nono Elizabethæ was not executed foz the perfozmance of the Aſſurances and 
uſcs compziſed therein) to levy afine of thoſe Lande, to the uſe of the ſaid Sir 
William Howard and Elizabeth, fo2 a Joynture foz the ſato Elizabeth, and to 

the P:irs ales of the boy of the ſaid r Will. Howard the remainder over. 
in the Andenture.4c. Which fine was levyed act oꝛdingly, and tothe uſcs in the 
ſaid Jndenture mentioned, That in nono Jacobi, the ſaid William L. o ward 
dyed without ANue male of his body: And that J. Humphrys dped ; And that in 
decimo quarto Jacobi, Tho. Humphrys, being ſeized oꝛ poſſeſſed prout Lex * 
at, 


* —_— * — = *”TLCE *S 


Jac, hy Audenture tnroll'y within fix moncths, in conſtderation of a'tompetent 
ſummt of money; bargatitty and ſold the ſaid Lands to Charles Loꝛd Howard, 
ſonne and heit Arent N Charis Garl cf Noccinghim Le Abmiray; and to 
hs henne Onaris Gartef Nottingham dirs; Chatis now Tal of Nottingham, 
being his forme and heir, entred; Blunden the Defenvant, by the tom mand of 
the lais Eliꝛabeth/ entris and clatmed it as her Jophiture. Any Chaels now 
Carlof Nottingham entred, ann made a Leaſe te t cars to the Plaintitt, 
wo entred; and the Defenvant, ax ſervant ct the ſaid Elizabeth! ànd by her 
commant fe him. ann it ſupet᷑ totam materiim, the Court ſhall adjudge 
tos the Þlaintif,Theyfound fo2 the Plaintiff ; if otherwiſe: tox the Defendant: 
And thepfound the ſat Elizabeth to de yet alive. Aftcrarcuments at the Warr 
in the Cunmmen· Bench, and at the Bench; it war, by the opin on of Richardſon 
Chief Juſtice; Hutton, and Vernon, apjudgedfc2 the Paaintiff, acai the opi- 
nton of Harvey Jaftice; whoargned firorigly teʒ the Defenvant, And hetenpon 
a Writ of Errot ws bzought, ans the Erteꝭ aſſigned oni in the matter ef Law, 
And it wandiucta times verp well argued at the Barre-by Littleton Retezter 
of Londot amvSerjeant Brampton, toʒ the Defenannt in the Wit of tro? . 
and by Caichorp, anvSerjeant Henden, fox the: Plaiaiiff ; and abtetward by 
all the Jafffces of the Kings-Bench ſerigtim : And J ones, Berkley and ay 
ſelf, held, That the Judgment was errarione.. ThEmain'quetion'wis WMhe⸗ 
ther by any of thefe aus there be a Diſſeiſin committes to Charis Carl of Not- 
tingham, noleas volens? Aid if there be a Diſſeitin; -VWho ſhould be the D iſſei- 
ſor and Tenant to the Freehold > And te the firſt, Jones, Berkley, and my (elf, 
held, Chat the Law will not impute, no} conſtrue it to de a Diſſeiſin, unlefe at 
the eleaton ot Charls @arl of — — when as none of the pirties intended 
it te bea/Difcilin, noz to o»fe him of the pbſReſCionz Foz es Cok. Lit. 153. 
defines, A Diſſeifin is when one enters, intending to ulurp the Poſſeſſion, and 
to vuſte another of his Freehold And therefoze Quetrendum eſt à Judice, quo 
animo hoc teccrit, whp he entred and tntraved ; it is at the eledion cf hin 
to whom the wong is done, if he wilt allo tou him to be a Diſſeiſ.2 oꝛ himſelf out 
of poſſeſſion. And thercfoze it one recctves my rent, It is at my eledton, if I 
will charge him w th a Difſeifin, by bz\ngingan Aſſiſe o2 ethcr Action, oz have 
an Account. And it an Infant makes a Leaſe fcz years rendzing rent. and the 
Lell enter, It is at the eleaten of the Infant to charge dim in Adiſe, oz ts 
bzing Debt foz the rent, a to accept the rent at his full age, as 7 Ed. 4.6, and 
other boks be. So it is if one tnters, claiming as Gardian in Socage, ta by Nut- 
tute, where he is not, It is at theeleaton of the Jnfant to bʒing an Afiſe, oz to 
charge him asG:rvtan;therebyadmittinghim to be in, with:ut w2ong,as 49 Ed. 
3,10, 40 Ed. 3. Accompr, 25 & 5 H. 6.23 and man othet byks be, And Tenanr 
at will is at the will of both pzrtits'; and the will Call not be detetmined by every 
ad. Vide 38 Kl. 8. 62. Keleway 20 H. 7.6 5. W where a Feme Leſſ at will takes 
Husband, 02 8 Ferve makes aTeafe at will and takes husband; Although the 
Feme hath put her will in her Sus bend, pet it ſhall not be ſald a determination, 
without the election of the Keffoz o Husband te the tonttary, 38 UH. 8. Dy, 62. 
Leſſee ſurrendcrs am pet occupies he is no D eiſoꝛ but at the pleaſure of the 
Leſſoz, 11 Affile 6. where a man makes a Fooffmcnt and centinues in poſer- 
tion. Am the common Caſe, where a C.ppholdcr makes a Leaſe foz peers, not 
warranted by the cuſtome pet it is no Diſſciſin ; and the Law accounts it a gov 
Refe betwixt Lefſe2 and Lefſee and all efrangers: And to that purpoſe was 
tited Hill; 18 jac.ror.792, bet wirt Streat and Vircall, EjeRtione heme ought 
upon ſouth a Leaſe : And, upon ſpccial Uerdic. avjuoged (2 the Plair tiff, That 
it is a god Leaſe againſt all but the Kd. And they alt celxed upon another 
Judgment in the point, Hill. 18 Joc. 1 #7 259, het wont Powſley and B. where 
one Cart hargains and ſeus Land, by Inde nture ture nd to Bertram, upen ccn- 
dition; That upon the p* yment of 300 /; at the end ol thee poars, it mould be 
void: and that in the interim the Bargainee ſhould not medd e wih the p2 ofits 
ef the Land, The Bargatnez occupies and makes a Leaſe fes five pears and 
at the day doth net pay the moeney/; _= doth net enter, bat (the Bar- 

F. gaiucz 
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le, and tis Kefoz ts the Diſſgiſpz, and hath the Reverſ 


1ermano Paſche, anuÞ nono 


ai ao og fing ft) he de diſeih that m And it was “ed a god He viſe; 
Tut he been diſſeiben thencviſeh wben void. Aan here it ſhattitot be in· 
reudeg, Lyal-the (on;tutenved to dillciſc his tather, but that the Leafe was made 
dy t36 aſtentef the father 3; Allo the party to wyom thoWeaſs is made, doth not 
c atm anęrqtc hold. du to a the Leaſe-cnly, and tapay his Rent, m paxes 
the Kent arteningly ; t was nottatent in any of tye parties to make a 
Diſleiün, Tzen th: La Inet tons rue it to be a Diſlei an pacribus inxitis. 
Aud horebp/it follotws,'Thit the Freedold remains in the Eatl ot Nottingham 
until the fine le vied dy dim and his ſon and lo thꝛ uſes Well raiſed and the Aeyn⸗ 
rure withaſyred.: . Decondly, Asmitttagthete wero u Diſſeiſin tommit ies by: 
thelc ads; thequeftion-is; Who is DiCciſcs ann Aenant of the Freeholve And 
jones, Berkley, and my telt held, That William LozdEffiogham wih nude the: 
Loa(s,ts the Diſſeilo an Tenant qusad all pet ſenis but the firſt Leſſoꝛ; But 
quad the;firf Leto they oth ars Diffetſozs, Foz when Tenant at will takes 
upon hm to make a Leaſe fo; pears, hith is a greater Eſtate thin he may 
make, ZMt-a& is a Duleibn ;a7v by this:Kraſe fo pears made, and the Leſſees 
ent ingAany paying the rent ants im,. and he accepting thereof,Þ2 is in as Lel⸗ 


on cxpceant upon this 
Teaſe. Am this Leaſe betwirt them, is un inter derivepout of the Jahcris, 
tance, $ijned by this Diſleifin, Fa tl a Leſſee! foz-ycars mh a Feoffment, 
altheuch it ben Difſeſiy fathe Keton, pet it is a gad Feoffatnt berwirt them 
de tao, thourh not de jure, aud the Feoffe'is in in the per. as 4 Ed. a. btex. $03. 
19 Ed. 2. brex. 770. 15 H. 3. brev. 878. Euzk. Nat. Brew. 201. 8 H. 7.6; pet Fi- 
neux Temp. Ed. i. Counterplee de Voucher 126;% Cok. Lit. 367. And Warranty 
map be annered to ſuch an eſtate, upon which he my Wotich, as 50 Ed. 3. 12. 
A if ſuch Leſſee fo2 years, oʒ at wi makes a gilt in tail, oz a Leaſe foz lle, 
th't creates a ged lcale o2 a gab gilt in tayl amoneſt themſel ves and all others, 
b:ſites the firſt Leſloꝝ; a m as to him tit art both Diſſeiſoꝛs, as it appears by 
the books, 14 Ed. 4.5. 18 Ed. 2. Iſſue 36. 7 Ed. 3. Iſſue 7. 14 Ed. 3. wy & 
«jets 67, Doi: is where a. Leſſex at will m2keg a Leaſe foz pears, (efpecially 
it being by Jnventure) it is a gad Leaſe between them, and Debt lies foz the 
Rent; and the Leſs ſhell not avoto it bat ty un fer by tho firſt Lefſe3,as 21 
1.7.26,ts, , And Jones cited, Chat 44 Eljz. bet wixt Spark and - it was ſo 
adjudged, Where LeCe at will made & teaſe tea years, and he being o»(icd by 
a Þ: ranger, bzought an Ejectione firme, 'gndrecovered, , And Hill, 16 Jac. rot. 
792. bet wixt Screar and Virral, the Caſe ſopca, And ſo it was reſolves in this 
Court 28 Eliz, That an E jectione firm lifes upon & leaſe made by a Copyhol« 
det againſt any 9:ranger ; and the bak of 12 Ed.. 13. is directly to the point. 
Do yore whey Leſe foz years enters acco2vingto the leaſe and papes his Rent, 
the Fre@hold bet wirt them ſhall be in Will. Lo3d Effingham, who made the leaſe, 
and not in Humphrys who is only Lefſ@; and then the fine levied by the Earl of. 
Nottingham and his ſon combeys well the Friehold, and the uſes are well taſſed 
upon this fine, and the Joynture well ſettled ; and then during her life the Earl. 
of Norcingham hath no title to make a leaſe * whercfoze the Judgment ought to 
de reverſed ; and ſo much the rather foꝛ ths great miſchief. which would enſue, 
if one who hath a Tenant at will. who makes a leaſe foza ſmall time; and ths 
fir Leſoz not knowing threof, levies a fine fc2 a Joynture foz his wife, oz to 
perfozm his will, oz tovther aſes, &c. if he ſheuld be avjuvged viſeiſey, and as a 
Diſſetſe to levy fine which thoald tend to the benefit of the Lefſ@ fo} pears, and 
he adjudged a Diſſeiſoz againft his intent o2 knowtevg, as in this caſe is pzcten- 
ded many ſhou d loſe their Inheritances. Ja many Panczs ate btv&s Tenants 
at will, where the Father is Tenant at will, and atter him the ſon enters and 
etcuptes at will of the Ton. and is ſo teputed and the Lo3v allows them, anti 
never accounted them as DiCeiſo2s ;-ff ſuch. Tenants at will male under⸗ 
leaſes foz a year, 07 foz half a year, tf the Lo2dgaf thoſe Pittozs levis Unes of 
thoſe Panos and thts ſhould tend to the t of the Unver-icoes who ſhould 
be reputed to be Difſeiſozs without the intent of atiy of the parties Pany Lade 
wo ald here hy be viſ-inherited « Mhertupon they conclavev, That 
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the Leſſee was neither Dilleiſoz noz Tenant, but enly Will. Lezd Effiognam 
and he is the Diſſeiſoz and Tenant; and the fine levied by the Loꝛd Nottingham 
and him, is a god fine, and the uſes well ratſed, whereby the Lady Effingham 
heth god title, and the Defendant under her; whercfo2ze the Judgment onzht to 
be reverſed, But Richardſon Thick Juffice argued to the contrary, and con- 
tinted his fo: thier opinion That Humphtys is the Diſſeſfez, and was Tcaant 
of the Freehold, at the time of the Fine levied, And then the fine by the Earl 
of Nottingham (being a Diſſcfſie, aud the Lo2d Effingham adjatcy to the Diſ- 
ſef{{n, The fine) inures to barre the right of the Carl of Nottingham, and fe2 
the bencfit'of_the ſaid Humpbry who was Dilfeiſe2 and Tenant, accc2ding to 
the opinion in Cok. lib. 2. fol. 56. in Buckler's Cale ; and that he is Wilſeiſo? 
to the Earl of Noctingham, not at his plcafare, but de neceſſitio; Foz, A Dil- 
ſ:ifin is a tortious outing of any one from his Sethn: And here this taking of 
the leaſe by Hurmphrys from the Lo2y of Effingham Tenant at will, and his en- 
tring by colour of the laid Teaſe, is a Difſeifir, Amd here is an Entry uſurpando 
jus alienum without conſent of the Earl of Nottingham: and as Tenant at wil 
may not grant his Eftate, as 27 H. 6.3. is, no moze may he make an eſtate; any 
the Earl of Nottingham hath no election to ſay it fs no Diſſeiſin. But he agreed 
+ tothe Cafe, Where an Infant makes a leaſe foz years, reſerviingrcrt, and the 
Jn enters, the Jrifant hath clecfca to allo w him to be his Tenant, 62 to be a 


Dilſeifo2, which is moſtfo2 h's advantage. Do where one enters and claims as 
jan ( occupies, the Infant int y allowhimeith:r Diſſeifos 02 Accomptant, 
which ſhall be foz his beſt adbantage, D:convily, That Humphtys fs the ſole 
Dilſciſoz and Tenant of the Fr#hold ; Foz he by his entry did the ſele act which 
made the Difſefin ;* fo2 the tcaſe fo2 years is met à vo d contract: And when 
one enters by colour of a vold conveyance, he is the Diſleiſoꝛ, as in Croſts and 
Hewell's Ciſe in Plowd, So. 21 Ed.3.4. & 45. where a Gardian alſigns Dower * 
to a Feme who is not dowable, and we enters, by her entry che is a Diſſæiſereſs, 
24 Ed. 3. 43. It one enters by colour sfa voi) extent, it is at the peril of him 
who enters and takes the pzofits, to ſee dy what right he enters. And be denyed 
that the making of a {eaſe foꝛ years, is either an ex pꝛeſſe 02 imply ed command to 
enter eꝛ make a Difſciin, And he denyed, that the making of a lcaſe fe years 
bad gained the Reverſton to the Leſſo2, But if Leite fo? pcars 02 at will. makes 
a lcaſe fo: life, 02 a gt in tayl, he, by making very, transfer ; the Freehold,and 
gains to himſelf the Inheritance, but by a nude and vo d contra he cannot gain 
the Revcrffon : Mhereupon he concluded, That Humpbtys is the Difſctſo; 
and Tenant, and the fine indres to the benefit of Humphcys, and not to the lt- 
mitation cf the ufes in the Jndemare, Becauſe none of the part ies had any thing 
in the Lind at the time of the fine led en; and that the Judament gu:ght to be 
affirmed, But after werds fog the reeſons of us th2ce. the Judgment was re- 
verſed, Note, Hir Roberc Heath, Chief Juſtice of the C:Mmmon-P!cas. and 
Jaſtire Crawley, Baron Denhatn, ans Baron Trevor, acreed with this Judg- 
ment in the Rings Bench, and concefved, That ft would be v:ry miſchicvous if 
it Gould be adjudged other wiſe. But Sf Humphry Davenport ſeemed to doubt. 
whether the Leſſee foz years ought net ſtrialy to be taken fc2 the Difſetſcy and 


Zenant, 
Blizard ver ſ Barns. Hill, 8 Car, rot. $16, 
ACtion, ſor that fals$ & malitiosè he ſpaks ot hm th ſe woʒus, That the Plain- 
tiff committed felony, an4 procured him to be arreiled tor felony, and to be 
impriſoned for three dayes, Me Detendant pleads Not gulity, and found again 
him generally. damage to 20 ſhillfngs, And it was moved, That he might have 
no moꝛe cofts thau damages, the dumages being under go ſhillings. upoꝶ the St. 
tute ot viceimo primo Jacobi : Put betauſe there was a pꝛeſtdent ſhe wn quints 
Caroli, bet wixt Ed waros and Topſall in Ation foꝛ woꝛds, and foꝛ faluy and ma- 
lictonfly p2ocartng him to be ertvictcd of felony: And upen Nor ęuilty p eaded and 
found againft him, and damages taxed but at 40 ſhillings ; yet becauſe the Acticn 
wos not foz wezdgonly, but fe2 other Nong, wheresf be is found gailty, he h 
full cofts awardev him, Jt was — to be ont of the D:atate, 
x 2 ſhe 
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The Earl of New pott verſus Sar Henry Mildmay.. Mich. 6 Car. rot. 439. 


Rcor, toreverſe a Audgment in a Nit of Entry tos the Paneꝛ of Wan. 
Led, againſt the Carl of Newport, where he appeared bp his Gardians, 
the Extl of Southampton and others: wherein they vouched the common 
Unnche, and Judgment given upon his default atter appearance; and the Et; 
roꝛ aligned, for that Judgment js given by default, he being an Infant. And 
t: being argued at the Bal te by St john Banks and others foz the Plaintiff in 
the Mit of Ecroz, and by Noy the Kings Attarney, and others, foz the De ⸗ 
fendant ye Court reſolved, it was not Err .; Fe the Judgment is 
not given upon vefault of the Ankant, but upon departure of the Vouchee in 
deſpite of the Court: And the Court is trafted, that they will not admit a 
S rotan, but ſach as ſhallanſwer to the Infant log his loſe, i he hath any ; 
and it is iatended to be foz his advantage: And common recoveries are com- 
mon aſſurances of the Realm, and ought nat to be ſhaken: MNoz is there anp 
pzetoncefo2 an Infant, who appears bp his Gardian, moze than foz any other 
p:rſon at full age: And it appears by. 9 Ed. 4. 34. and by many p;oſivents 
che un in the time of Hen. 7. Hen. 8B. Ed, ö. Q. M. and Qu. Eliz. and King 
James, and in the time ot this King, that ſuch recoveries hive ben ſaffered 
krom time to time. Any every meũdent is a Judgment, not tub ſuentio, bat in 
the Conuſance of the Court: and it would be inconventent to avojs ſo many 
teteveries; and it ſtanvs with Law, thit ſachrecoveries may be: - Therefozs 
without any opeu argument, the It nt was affirmed, not withſtanding the 
op nion of Cok. lib,x o. f01.44, Mary Portzogrons Cale to the contrary, 


Sir George Symonds verſus Sir Michael Green and Will. Green 


his Sonne in Chancery. 


Tue Lord Keeper, being aſſiſted with Juſtice Hutton and Juſtice Jenes in for- 
mer hearings, and by me in this laſt hearing, it was decreed, That whereas 
Sit Williams Green was ſeiſed in Fee of the Manors of Great - Milton and Lit- 
tle- Milton, and the repured Mamors of Great · Chilworth and Little-Chilworth in 
the Pariſh of Milton, and of divers Lands in Chilmarth, purchaſed 30 Elix. of . 
Sit Michael Dormer, and of other Lands purchaſed primo Jacobi, which one 
Ives occupied together until l 8 And then in conſideration of the 
Marriage of Sit Aichael Green his ſonne, with one Milleſext Reade, with whom 
he had 45coli, covenants to ſtand ſeĩſed of the ſaid Manors of Great- Milton and 
Little-Milton, and of divers particular Cloſſes, by name in Chulworth, and of all 
his other Lands, Tenements, and Hereditament to the {aid Manors appertain- 
ing, or uſed and occupied with them, to the uſes following, viz. of the Manor 
and premiſſes, to the uſe of himſelf tor life, without impeachment of waſte ; And 
after, of ſuch a Manor and ſome of the Cloſſes by name, To the uſe of Aue his 
wife, for her Jointure; And of other the particular Cloſſes before mentioned, 
To the uſe of Milleſent for her life, for her Joyntuce; And after the deceaſe of 
Fir William, Anne, and Milleſent, To the ue of the ſaid Sir Michael Green and 
the Heirs Males of bis body, with a remainder to his right Heirs: Aſterward 
Sir Michael Green and Sir William Green joyned in a bargain and ſale of the Ma- 
nors of Milton and Chilworth, and all the Lands thereto apperraiving, or reputed 
as part of the ſame; or within the ſame ; And they levied a Fine by the name 
of The Manors and 10 Meſſuages, 600 acres terre, 200 prati, & 700 paſture, 
which quantity compriſed as well the Free-hold Lands as the Manors, The 
queſtion was, Whether the parcels of Land divided from the Manor by the In- 
tail, and the Freehold Land lately purchaſed, ſhou!d paſſe by this Mortgage? 
And they all reſolved, That the Lands Intailed, which were paccell of the Ma- 
nor, (hall not be ſaid to be ſevered from the Manor: For the Freehold never 
being ſevered, bur remaining intire in Sir Filiam Greer, during his lite, ſhall 
paſſe as parcel of the Manor at the time of the Mortgage; And that the _ 
0 
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hold bought in and occupied with the Manor, although it was but for two year® 
before che Mortgage, may paſſe, being taid and reputed parcel, and by tha 
name: And the Fine is well enough guided by the ladentube for the Manots 
and for the Frechold purchaſed, although they were not in ei veritatt parcel o 
the Manor; And a little time is ſufficient tor the gaining a Reputation: Where · 
fore it was decreed, That Sir George Symens ſhould enjoy the Mano and the 
Freehald purchaſed: And that Sir Michael Green arid his ſonne ſhould make 
turthet aſfutance at the coſt of Sir George Symons : And that this Indenture is a 
ſuſficient Declaration of the uſes of rhe Fine, as it was declared by all che ſaid 
Jultices, and by the Lord Keeper himlelt, /.- 1 "© 


7 
Johns verſus Stratford. Mich. 8 Car. rot. 96. 


Ebt, upen an Obligation ok oO li. upon condition to come to his lodging. 
| and to go with him to the Co t Wales. The Defendant pleaded 
the Statute of vicelimd tettio Hentie ti; and thit the Plaintiff is a Ser- 
jeant at Arms, attending upon the P2efivent and Cdantel of the Marches of 
Wales, and tak that Bond under colour ot an Attachment ont cf the ſaid 
Court, and ſo void. And hereupon the Platatiff denturres, And it was mo⸗ 
ved by Henden @:rfcant, That he was not any Olkicer intended within that 
Statute, which extends only to Sheriffs und their Bapliffs, and other Piniſters 
andGarvians of P2iſons ; and Serjarits at Arms are not any of theſe OXt- 
ters, but immediate to the Conncel of the Pxrchtsof Wales: Alo the ſciv 
Councsl is a Court ereced of late time and fince thofaid @tatate, and cannot 
be intenden within the Statate. And ok thxt opinten the Cart ſeemed to be, 
bat did not relolv2 therein, But bec2aſe it is ſhewn, That the ſolatntitf 
who made the Arreſt out of the Parches, that is to ſap, fn Landon, which ts 
cut of the Ju: iſdiaion. c. Then cleerip this oblication tʒ cut of the intent of 
this Dtatute: Zherefoze Rule was given, that Javgnent ſheuld be entre 
foz the Plaintiff, 8c. 


Starre verſus Buckhold. 


Prohibicion was granted npvn the motion of Grimſion, to ſtay a Suft in the 
Arches fo2 theſe wozds, Thou art a Drumkard, A drunken fellow, A bate 
idle drunken fellow, Betauſe theſe weꝛds tend to a tempoꝛai offence, and are 
— us a tempozal effence , aud not puniſhable in the Cecleſiaftieall 
Courts. | 
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Thomas Gwin and Briget his Wiſe verſus David Gwin, 


1 Hill. 5 Car. rot. 295. 5 
Rrot ot a Judgment in the grand Seſſions in the County of Brecknock, by 
Ebpadd tom in a Quod ei deſotciat, proteſtando proiequi Breve illud in 
torma . &. natura Brexis, de recto ad Communem, Legem, (ecundim formam 
Stat u ĩ. Aut land. de trihus meſſuagiis g 08; zgris tetræ 100 acr. prati, 60 acr, 
palincz une 100 actis bolci, & mediecatem molendini in Llausphagell ut 
jus & ſrrreclitatem uam: Et unde dicit quod ipſemet fuit ſeiſitus de Te- 
nementis ptædictis & medietate prædid i. molendini in qominico ſuo ut de feo- 
do & jure g . Et quod tale fit jus ſuum, offett/ c. And the ſaid Thomas and 
Briget ven. & defend. jus ptædicti David & ſeiſinam, &c. And Imparle &c. At 
the next Seſlions the Platatiff Counts ut ancea verbatim: And the Deltrdant 
Brigecr pleads, That fhe majus jus habet tenendi 100 acras terræ, 30 acras pra- 
ti, & 40 acras paſturæ, parcel, renementorum modo petit. pro termino vicæ ſuæ, 
Re ver ſionem inde prætato Thoms & hæredibus ſuis, quam prædictus David ha- 
bet ad teneddum I enementa ptædicta, &c. Et de hoc ponit ic ſuper patriam ; 
ce ptædictus David ſimiliter. Er prædictus 7 homas dicit, Quòd ĩpſe habet majus 
jus tenendi renementa prædicta & medietatem prædict. malendini, cum perti- 
nent iis, ut illa tenet, quam ptædictus David, &c. Et de hoc ponit, &c. Et præ- 
dictrs Pavidfimilicer, And the Jary found both Iſſues foz the Demanvant ; 
and Judgment entred, Quod Ręcupetet verſus præſatos Thomam & Brigettam ., 
prædicta Tenemenca & medietatem predicti molendini cum pertinentlis te- 
nend. ſibi & hætedibus ſuis quiere de præfatis Thema & Brigetta & hzredibus 
ſuis in perpetuum, &c, And upon thig, Judgment a Wit of Ecro) was 
bzought : And becauſe the Mit of Erroz ſuppoſed, that the pzocedings were 
in Curia noſtra; whers it appears by the Recoꝛd, that the beginning thereof was 
t1 22 Joc, therefoze the TU3it of Grroz was abated, and a new Mzit of C:ro2 
brought coram vobis reſidenr. And upon it divers Erroꝛs were aſſigned by 
Mr. Prothorough : Firlt, Thit the Wzit being a Qu 0d ei deforciar, the p2c- 
teſtetien being pre!caut in vacura Brevis de recto,he ought to ſhew, what zit 
cf right; fo2 there be dibers kinds ot Mzits of right: But that was diſaliowsd, 
Ost ondly, That the defcnce is net well made: Foꝛ in a zit of Right there 
ought to have bern a double delence viz, the Plaintiffs right, and to maintain 
his own right. Thtrdly, That the Dekendants jopning in defence, ought not 
to have ſcvered in their Pleas, Fourth p, That the Plaintiff having admitted 
them to plead ſeverall Pleas, and taking ſcverall Aſues upon their ſeverall 
Pleas, hath admitted that thep are ſeveral Tenants, and ſo hath abated his own 
WMzit.  Fifthly, Becanſe Brigee pleads as Tenant foz life fo2 part of the Te- 
nement, alleging the Roverſion to be in Thomas, and fcz the reſidae pleads 
nothing.” no2 claims any eſtate; yet Judgment is given agatnſt Thomas and 
Bricer end their Meirs, fo2 all the Tenements: And ſoa finall Judgment 
againſt the Feme fo2 all. where ſhe pleads but to part; and againſt her heirs, 
where ſhe claims but fo lif-, And this was held a manifeſt Error: Where: 
koꝛe fo2 th's canfe pʒincipally the Judgment was te verſed. 


The 
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The King ver(#rSheriogton Talbot. 


A a Quo warrants he claims liberty ot fre Werren in Rydge und two 
ot ger To bons ia the Fozeſt ok Ss. The Defendant diſclaims to have ſu: hy 
liberties in the ſaid two Mills and in the Fezeſt. But quoad his claim of 
Warren in Rydge; he pleads, That he is ſeized in Fe of the Panoz of Rydge, 
whereof the fatd Util of Ridge is parten; und that he And all his Ancefto;s, 
and al} whoſe eftate he hath in the ſato Pxnoz, an had, time wherecf &c. liberty 
of free Warren in all the lam Panoz,” and within the Demeaſns thetegf; Ita 
q od nullus ſugabit any game of Warren within the ſafy Panoz and Demeaſns 
teres hne licentia ot the taid Sherifigron Talbot. Iffbe was taken, That 
he and alf chele whoſe eff: te, &c. had not free Matren within the lald Panc3 
am Demsalus theteof, and lound fo the Def:nvant, And now Ney, Atturncy- 
ꝛneran, modes in arreft of Jrdgment, Firlt, That the leats 14 pꝛe⸗ 
ſcribe to haute Warven in the ſatd Panoz and Demtaf ns of the Taho2 : Foz 
a'though de may pzeſcrtbe to hive ft in dis own Demeaſns, et he can⸗ 
not pꝛeſi ribe to have it in the Lanvs bf others, his 6 
he to pyeferibo to have it pertaining to his h nor: And foz that purpole 
he cited 5. Af. plac. That one ought ner pelczibe to Habs Tucbary In anothers 
ſoy] as appzrtiining ta his Panoz, Wetond 83 Becaule it is by Pꝛe⸗ 
ſcription, {ca quod nul lus fine licenciz Shefingtbn Talbpr, which is tmpoſible 
to bs, oz the time whereof, &c. But to thefr tt wis at weted Rolls, That 
a Pzefcription to have fre witfert in his Parto?, is gd, as in the Lende 
of the Freeholvers; as in the Demealris : F . Meftripttan,” it is in⸗ 
tendov, That this librrty wasbefoe the creation of the Freholdcrs, whoſe 


ritats w'sextraced ent of the Demealns of the mog, after th? beginning cf 


this Pzefcription, And as to the ſecond, That the alfegit'on thereof is not, 


of neceſſity, and doth not vitiate the Pzetiption. 2 
by Grimifon in arreſt of Javgment, That the Tryall” woas 
awarded from Ridge, Where it ought to 
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Ring, 


Townley wer ſus Chaloher, in the Chancery. 


- 


Y Por 4 Bill of Review to tevetſe a Decree there, the Lord Keeper requited the 
iſſiſtante of Juſtice Janes (by whem the Decree Wie made) and of Jullice 
Hinton, Ju iice Berkley, Juſtice (rawley; and of wy felf, where the Caſe was, 
That Themas Foſter and Townle) YT, ns in erat of a Leaſe, tothe bene · 
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Frieholders, niz ought. 


228 Ternuno Trinitatis, anno nono 


Was not able to pay; and he being the party ttuſted, as well as 7 ownley, Townley 
ſill not be compellable to ſatis fie his deſect: Wherefore it was reſolved, That 
that parc of the Decree whereby he was charged to pay what Thomas Foſter 
could not, aueht to.he.revected, Wi 4) 


Byres verſus Taunton, Cnjuy principium amt, pag. 215. 


T was moved again by Ma let fd: the Defcmant, in ſtap of Judgment. 
L eahcrcas the Plaintiff the laſt Term,pzocured a new Scire tacias dut of this 
CTaurt 917 d to the Meritt of Gloceiicr, to ſummon the heir of Cawley, be- 
tcmiſe he had not made auy mention in his ſoʒmer return of the heir; And there« 
uon thiz Mit iflyed out of the Court, Ex officio Cnciz ad intormandum Cu- 
im. And the Serif had returned, That Cawley had not any Lands: in his 
Bayliwick which deſccnved to his heir, noz any heir within his B:pliwick, &c. 
That yet no Audgment ought to be given, firſt, Becauſe this Scire tacias ought 
not to h ve ben awarded to the Sheriff of Gloceiter ; But upon a Teſtat um, that 
the firſt Scice facias was awarved to the @heriff of Miod · eſex where the Recog · 
niſance wis firſt acknowledged; F 02 being grounded upon a Recoꝛd, he ought 
Arft to ſus the Scite facias there; And upon Return, That there is not any heir 
there, Then to have this in another Countp ; And he cited che book ot Entries, 
tol. 300. ↄnd 2 Ed.. 20. ſed non allocatur. Foz true it ia, the firſt Scire tacias 
upon a Recogniſante to have execution, ought to be inthe County where it was 
acknowledged ;, But when it is ſued there, and the party returned dead it may 
be ſucd againſt the heir c2 Terr-c1c-a»t in any County where-the party larmiſeth 
2 hath Land: Alſo this Scire facias is ex officio Cure, and in favour of the 
party, and there is no reaſon he ſhould take exteptions to it. The ſecond ex- 
ception wis takau to the return of the Mit; Foz it is returned, That there 
ts not any heir within bis Bayli wick, where it ought to ha ve been, That there 
eis net any Ter team; And that there is not any heir generally; ed non allo- 
catur : Foz the retarn upon the firft Scire ſacias ſhews what Lands he had ; And 
it wall not be intended there be moꝛe lands when no heir is found there; and 
thc Sheriff hath no _aathozity to inquire into oth:t Counties, The third ex- 
ccption, That the return upon the ſecond. Scire tac12s-in Chmncery, whereapon 
the plea is pleaded and (ſue joyned, was inſafficient. foy the reaſons betoze al- 
levged, and the tryal il. But nowall the Court agreed, Althouch the rcturn 
had bien better, it it hay found who was heir, and that he was warned, oz that 
there was not any heit in the ſaid Country, vet it is well enough: Foz as 17 
Ed. 2. tit. Execution 139, Anciently the Scire facias was only againit the Terr- 
tenant. and the heir was not charged in the $cire facias but as 7err-renane, and if 
the retuta be not god 63 fozmal, pet it is afdcd by the Statutes of Jeofayls ; And 
the mi(-rerurn, 02 infufficient return of the ®heriff alſs quod the Meir (becauſe 
be is not named in the return) is but a diſcontinuance, which is ayded by the 
Statutes of Icofayls: Wherefoze Richard or, Jones, and Berkley agreed, That 
there was not ary cauſe after Uerdf to ſtay Judgment; whercto 1 aſſented, 
The fourth Exteptſon, That it ws not a gan Tryan by Niti prius; Fez iſſut 
being jeyned in Thancerp, and the Reco2d delivered into the Kincs-Bench to 
be tryed, f:.ought there to have bien tryed, and not by Nili privs. But all the 
Court was againſt it: Foz (ue being jc yned bet wixt prrty and party, may 
be well tryed byNiG prius out of this Court and ſo axe many pꝛeſidents: Whores 
foze Judgment was given fo the Plaintiff, 


„ Randall verſ#: Scoty. Paſch. 8 Cat. tot. 422, 


Rrar of a Judgment in tne Common - Bench, in a Replevin, Mhete the De- 
fendant Avows foz an Harior, upon à leaſe made by Indendure to Robert. 

Chichelter, his Exetuteꝛs and Aſſigns, foz ninety nine years, if the ſaid R 
Chicheſter, John Bellun, and James Bellun, oz any of them, ſhall ſo long live, 
rendzins rent, and rendzing and paying aſter the voath of the ſad Capone” _ 
. chefler, 
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cheſter his Executoꝛs and Aftiens, his oꝛ their beſt Bec ſt fey en harior; cz ftp 

ſhilings at the Elcaton of the Leſloz, his Yeirs.c2 Ad igns; end becauſe the laid 

Robert Chichetier aiened this Leaſe to the Plaintiff, and aftcr dyrd Fes non- 
payment of the Hariot after the death of the ſaid Robert, he diſtramneg; znd 
Avowes.&c.The Plaintiff demands Oyer of the Indentute, which wes en trtd 

in hæc verba ut ptius. But the cleuſe fez thełlatiot was Rendting and pay ing to 
the Leſſor, his Heirs,and Aſſigus, tet the death of the laid Kober: C hicheſter, John 
Bellun, and James Bellun, and every of them. his or their belt Beal! in the name ot 

an Hariot, ot fifty (hillings.&c. ut antea. And foz this variante the Pratnt it ac- 

mur, and Judgment given fox the Plaintiff, and Erro: thereof brought. The 
Erroꝛ aſſigned was in p int of Law. Rolls fo2 the Plaintiff in the Mzit ok Er⸗ 
roʒ moved That this is vo variance, and that the Arowry is god; Fo2 the Leaſe 
being to him his Exccutoꝛs and Alftgus, the reſcrvation of the Hatiot, in con- 

ſtrudton of Law is the reſervation of him his Exccutozs and Aſſigns,vi2; skter 
the death of him, his Executozs oꝛ Aſſigns his oz their beſt ! caſt ; Foz ff can⸗ 

not be conſtrued the beit Beaſt of Bellun and Bellun, fog they are ftrangers to 
the Derd, and have nothing to do therewith, But all the Court heid, That there 
is a plain and manikeſt vortance ; fo2 although the beſt Beaſt of Bellun and Bel- 
lun cannot be conſtrued tobe meant thereby, yet the reſervation is not, That it 
ſhall be paid after the death of the Cxecuto2s-02 Atons , but onely after the 
death of Chicheſter, Bellun, and Bellun; ſo as they are the pattics aftcr whoſe 
dcath the limitation of the Hariors ere to be pus; and not after the death of the 

Executoꝛs oz Aſians: Whzrefoze the Avowry wes ill, and the Judgment affir: 

med, 


Fenn's Cat, 


Enn, a Fiſhmonger of London, was endicted at Newgate Seſſions, Foz that 

he ingroſſed divers kinds of Fiſh, viz. Smelts, Whitings.&c. intencione ad * 
revenden. contra form. Statuti. Unto this he pleaded Not guilty, and the Eadia⸗ 
ment was removed hither by Cerciorari. Henden Dcrjcant moved in arreſt of 
Judgment, Chat by the exp:eſs wozds of the Aa of 5 Ed. 6. Fiſhmongers, ana 
Butchers, &c. axe not ſaid to be Ingroſſers,no2 within the Statute fc2 Ing2oſſing . 
if they buy onely things belonging to their Trade, fo2 it is not the tiitent of the 
Statute to refrain them, it being neteſſary and f. the benefit of the Subjecs, 
that they ſhould buy ſach things, But the Court held, That although they be not 
within the Statute of Ingrofſing, pet if they Regrate and ſel at unreaſonable 
pꝛices they are expꝛelly within it; And he is endided, That he bought ea inten- 
tione ad te vendendum contra ſorm im Statuti and is found gutity ; Ss it all 
be intended that he ingꝛoſſed and did not ſell at reaſonable pꝛices; and if he in⸗ 
z oſſed and ſold at reaſonable pꝛites, it oncht to have been ſhe wn to the Jury up- 
on the Evidence as all the Court acred, there being a Pꝛoviſo contained in the 
Ad. That one m*y take advantage by giving in Evidence without fozmal ples⸗ 
ding thereof, And foz as much as he fs here found gatlty, it ſhall be intended, 
that he ingꝛoſſed contra formam Statuti; Wherefoze Rule was given, That 
Judgment would be kez the King againft the Defendant , unleſs other matter 
were ſhe wu to the contrarp upon the Pondap following ; at which day Grimſion 
moved That the Tryal was il, betauſe it was ttyed at the ſame Seſſions that 
he was endicted, which onght not to have been, but to hive had a Venire facias, 
returnable at the next Seſſtons and he relyed upon 22 Ed.. corone 44. ſed non 
a cat ur: Foy tt is the uſual and tommon courſe to trp it at the ſame time the 
party is endicted eſp:ctally as thts caſs is, being at the Gaol⸗delivery, and the 
party in pziſon. Vide 9 H. S. Kelloway 159. That Trpal befcze Juſtices of 
Gaol-delivery map be the ſame day. Thirdly, he ſhewed that the Entry is, That 
the D:fendant p!eaded Nor guilty. ; Er de hoc ponit, &c. Et Johannes Michael 
qui pro Rege ſequitur ſimiliret, &c. 
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And it doth not appear hy what autho2ity he jcyned that Idue fog the Kincg 
Atturney,oz one that is in loco ſuo, ought to have joyrned : cd non allocatur: 
Fo? the laid] ohn Michael is the Clerk cf the Peace in London, and he is an 
Officer known to the ſaid Court where the Endia ment was taken, and it nens 
not to he ſo mentioned in the Recozd; and the Court here knows it well e⸗ 
nough: Whereſoze it was adjudged accopvingly toz the King. 


Porter verſus Hutchman. Ante, pag. 208. 


Rror of a Judgment in the Common · Beneb, in Action upon the Caſe, in na- 
ture of a Conipiracy. The Erroꝛ aſſigned was, Betauſe in the Declaration 
it is ſappoſed that he pꝛotured him to be envicted , and to be impꝛiloned until he 
was leg itimo modo acquietat us, and doth not ſay ( inde : And foꝛ this cauſe 
Ward Her jc ant moved That it was Erroz; toꝛ it was a 102d of ſubſtance, and 
the cauſe wherebp he entit les himſelf to the Adion; and he ſaid, that this Judg- 
ment paſſed (ub ilentio in the Common: Bench. And that in t wo other ſuch Ac⸗ 
tions mought by the ſame party agatnit two others, being moved in arreſt et 
Judgment after Ucrdigjit was adjudgsy fo; the Detendant. Anda Recozd was 
ſhewn in this Court HII. A1 Eliz, rot. 1099. Prickets Cale, Where after Wervia 
foz the Plaintiff, this exccption was moves in areſt of Jazament and it appears 
upon the Roll, that no Judginent was given: And Richacdion chief Juice ſaid, 
that he was of Counſel with the Defendant, and fo2 this cauſe oncip the June 
ment was ſtayed, But Bulſtrod fo the Defendant ſhewed, That Vaich, 7 jac, 
rot. 407, betwiit Belſ and Cambie in the like Acton upon the Caſe, where his 
woꝛd (inde) was omitted, and cxccption taken keꝛ that cagſe; yet after divers 
motions in ſtay of Judgment ans divers continuances Judgment was given fo; 
the Plaintiff; And cf this opinton were Jones and Berkley, that the Judgment 
Maul d be affirmed. becauſe it ſhall not be intended, but that he was acquietatus 
inde, and not of any ot het matter ; and the pzeſidents are both wayes and in the 
Alzit of Conſpirecy inde is omitted; and by the ſame reaſon in Action upon 
the Cale, the omiſſion of inde is no cauſc to avoid the Judgment. Eut Richard- 
ſon, Chicf-Juftice, and my ſeit. much doubted thercaf, by rraſon of thoſc t wo 
laſt Judements , and the Caſe of Prickett, and conceive, That the 
Dcclaraticn was il kes this omiſſion .; ' Foz if he were not acquietatus 
inde , it ts t lear an Action would not lie: And therefoze, being the mate- 
rial tlauſe which maintains the Agion, the omiſſion thereof is fatal; Fez A De- 
claration ſhall not he aided by ntendment. in the point of the Ad ion. And in 
the greater pirt cf the pzelivents in pꝛint, the woꝛd inde is in the Declaration. 
Ec adjournatur. Reſiduum poſtea. 


Rror of a Judgment in Coventry, in an Inte matien upon the Statute of 

q into Elizabethæ, foʒ exerciſing the Trane of an Jronmenger, not being 

Apy2entice. After Uerdigand Judgment there foz the Plaintiff, the fir 
Ecroꝛ aſſigned by Orion ws Tecauſe by the S:atute of viceſimo primo Ja- 
cod1, it is appointed. That every comman Intoꝛmer (ball be ſwszn bekoꝛe his 
Inkoꝛ mat ion be teceived That the fac was within the year befc2c the Infozma⸗ 
tion exhibited, and within the ſame County, where it is erhibited; 
And it doth not appear here that it was done ſo in this Caſe ; {ed 
non allocarur : Fo? it is no parcel of the Recozd, but is onely a virecion to the 
Officcers.that none ſhall be reccived,unleſs he be firſt ſwo2n, The ſecond; becauſe 
Info2zmer3 cannot ſue upon that Statute to have the moitp ; foz by the cxpꝛeſſt 
woꝛds in the Statute the fozfeiture is given ts the Cozpoꝛation, fo2 the benefit 
of the Coꝛ poꝛation, foꝛ relief of the Noz, and foz other uſes of the Conpozation ; 
ſed non allocatur: Foz though that @tatute gives ons mo ty ts the Infoꝛmer, 
and the other moity to the Ring. ext ept in Cozpozate Towns, to whom ſuch fo!- 
fcftares are granted it is to be underfo), and ſo hath always ben erpo:inded , 
That in that Caſe the Fe2feiture given to the King belongs to the C zpczati⸗ 
on; And the Jnfozmer is to have his part ſtill ; Mhereupon Judgment was at⸗ 
firmed, | Barker 
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Parker verſ#s Taylor. Nich. g g. 366. 
Es ror of x Idgment in Beverley Couft, j 105 A 


ht. MN 
ciares in We bt of 20 l. MN. 16 l. pon an 2 — byte, da 
cus. Tye Delendant plended quoad the 4 . Nen de! 


Patriam. & ptædictus que rens tuniliter, 82 2 
the Dolgatian and Condition which ta be c 

dt a day, xc. and de pleads papment | 
Plaintiff iniliger, and Uerdig fo2 the f.quazd | 
the other foz. the Defenvant,auy Jag, 


ſigned wes, That here is not app, Jane Fg: N e 
did quod ſolv it & hoe paratus eit ver: ficare, n the Þ he 
err hey Woh oor 
tine; hat as e, 

and thercfoze it was n . an tian 17 R. 
Court held fo2 as much as pleans Payment & de hoc. —— the 
* Plaintiff joyns with him, That the Jury ſhall enguire whether he hath paid, and 
the Jury finding that he bath not paid. it 1 Nr 
af Jeoloylety Mee e eee ee. 1 


Lepcroſt beer — Duvker., "Palch.o C Car. tet, 185. 
Ction for words. Whereas the Plajntlf f oʒ twenty years had uſsd the 


Trade of a Merchant. and pet aſeth the ſame ; and in the 1 5.year of King 
2 uſed the ſaid — went to Hamborow, — it until 22 


55 


* . 
5 5 Ne 


=” 


acobi;and then returned into England, and uſed the Tpade of hant a The 
efenvant to ſcanvaltze him in his Pickel Ipake theſe 22 of the Þlains 

tiff the firſt of Otober,anno 8 Car. He came a broken Merchant from Hambo- 
row (innuendo) his retarning from Hamborom into England, and that I will ju-9 
Rife : The Defendant pleaded Non culp. and found againſt him, and damages 
20 l. and it was moved by (za on in axxeſt of Indguignt;” That wen 
be notlaatonable fo2 although it is to be agras ſ eg ſayins ot a Pexchant, That᷑ he 
is broken in the eſent tene aten lies: fo2 it is al one, as if he had ſaid, he is 
Bankrupt, which is a great diſcredit ta acherchant; 2 5 be ſaith Tþst he 


came over a hoken Merthant from — in it falt ane 
ſcandal: foz he ſhe us that be game gver-$.pe and might become a 
rich man, and of god erepitſince that tino: am of opinion was Ri- 
ch irdſon Chiet Juſtice; Fon flaunder gughyto be e xpreſſed, ad norxaken by 
intendment or implication z therefs2e it one ſaith of a Pxevand That bs was a 
voz min wit hin this ſeven bears, n of a Qlogkanan , it by Wasa nn 
Wozkman,and had littie $kf}-within theſe. few years, an Acien Its net, $03 be 
—— o2 8 god Mea kman at the tims of the ſpeaking; ſ9-hers, d. % 

bee, bat Jones. B erxley and a ef The the:Agion wilblics;2a0dL 
is not like the Caſes befoze-pot ; fo2 there d do not che bim dn a 
crime, and by intendment it may have gon conſtraaian : Nat 
him with being once bzoken, Et qui ſemel malus ſemper —— eſſe malus 
eode m genere, oꝭ at leaſt may have an inclination thereto,. And it being alledg⸗ 
ed to be ſpoken falsò & malitiosè and to ſcandalize him in his P2ofeſſion, it is a 
great c:uſe of diſtredit ing, and impairing him in his Trade, whereas their tredit 
is the p2fncipal means cf their gain: And it᷑ he intended it otherwiſe, cz had ſpo- 
ken it in anothex ſenſe, he ought to have ſhe wu it by 2 plex which would 
have excuſedhim 2: But when he is charged with malicious ſpeaking of thoſe 
woꝛds and with an intent to diſcredit him; and he pleads Nor Guilty, and found 
againft him That he ſpake maliciouſly, and with intent to difcrevit him, the 
— may not otherwiſe adjudge: Wherefoze it was adj udged foz the Plain- 


Dh 2 Green 


_— —— — 


232 Termino Tyinitatù, anno nono 


Green verſu Lincoln, 


A *Crion for —— N — — ＋ Rogue, A 
fer Wervia ot cuiley pteaved, and foun — ft was 
bu 1 te by'G d neten wy te wart ren prin 
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mp There EET eee 2 Adjecti —— which man⸗ 


rages But Hende — —— 
X uoad en n, d to 
19 75 3 fog Hit env fte That in Hill, 7 Car. rot. 728, bes 
9 Bench, tt was after debate, 

| . Rive: Auron tits: Tut he had not 

th 4 tyebefor the Court ud ile till the next Term, Am 
erm — {t wanne een the puuntik. 


Fiſh verſus Wig. ww bk; 


0 res nude west! cke C ort of the vittne ol a new Þa 
pon . Iss x te l eg Fan b. 


mentioned, Tyat the Court "AD of the Kings Letters —— 
coram ſuch perſons,* Judicibus n ad zudlienduch & tetminandum aſſignat. 
ine perſonalia Fe xand\ 3 onas, infra 12 leucas in Palatio Regis 
apud ton. & inter e ha(pttio Domini Regis, tam diu quam 
hoſpitium Domini $i eſt init 12. Tale 4 Palatio r. and a Patent 
ad audiendum & teribandum omne: cauſas tant he but it ought to be onely 
e eee Vid. 5. 173. Anvfi R 
etled. og rere 
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Sparrow 210 Mirterſock and others, Hill. 8 Car.ror. 


Tg Sr Denwrrer the ite was, The Sheriff returns upon an Ele git, 

That the party had 2 but onely within the Liberty of St, 

Edm n * th'the execution and return of 

all Wiits, bd, un un Extent tion, and that the 

| $42 | party, and that the 

2 whether it 

Et 

ir Arx: 

'Refolbes, Thit he may. Secondly, 

| | of u ue of the Land, whether 
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Themis Broxon and his Wife verſu Dager and his Wife. 
72 | Trin. 9 Cat. rot. 115 7. 
0 ** „ ＋ 48 * 2 


Cc for theſe words, ſpokes dy ide Wite of the Defenvant , of the 

| Plaintiffs Wife, Thou art a Witch, I will make thee come and (ay, God 
fave my Mare: I was forced to get my Mare charmed for chee. After Aer- 

did Not guilty pleaven,and found tos the Plaintiff, Lictleton Recczdex of 
London mo bed in arreft ot Jadgmtnt, That none of theſe woꝛ us are anionable; 
tor the firſt wo2ds, Thou art a Witch; without mentioning that ſhe be uttched 
any Perſon Cattel, 0z Gxbs," ate ta general, and no Acton maintainable foz 
ſpeaking of them; and he cited divers pzeſivents, That foz calling one Witch 
generally, Action lies 3 what Witchcraft the committed: 
And of that epinſen was an the Court upon the fir} motton: And foz tbe ſe- 
cond wozds, 1 will make thee lay; God ſave my Mate, there fs not tmpiyed anp 
Witchcraft : Aun len the laſt wazbg, . 1 was inforged to ger my Mare charmed 
for thee, was a tauſt th the Pla! would pzocure charming, to event 
miſchief to her Pare: Wherefo:e Rule was given, That the Judgment ould 
be ftatd until, cc. a Pen 4» 


King verſus Edwards, Trin. 7 Car. rot. 99 2. 


98 firmz. Wpon a ſpectal Merdia the Caſe was, John Boultinę, and 
Jane xa Wike,being feiſed of the Land in gueſl ton, to them and the Yeirs 


© ofthe bodies af John B. remajnber to Ed. B. and the Y:trs of his body, the re- 


mainder to Will.B.and the Yiltsof his body. rirhiatnbder to George Edwards, and 
the Petre of his boay;the remainder to the right Peirs of the ſaid J. B. They be- 
ing ſo ſeifed,the (aid John B. and his Mite, and William B. (the third in the rc- 
mainver) jopned in à Feofment with Warranty, to Mathuſaleh Keen; and af- 
ter the ſafy nd and Wife le vyed a Fine to the (aid Keen: Afterwards the 
ſuld John Boult ing died without JTae. and the fad W ill. B. and Ed. B. died with 
out Aue; and in the fikf&@nth peat of King James the ſatd Machu'aleh Keen died, 
and the Land deſcended ts Rob. Keen, who, aftcr the death cf the Wile of the 
ſaid J. B. entred, and let to the Plaintiff and the Defendant, by th:.command of 
the laid George Edwards #w/ed him: And whether the Entry cf the ſaid George 
Edwards was lawfal. was the ſole queſtfon e And it was arcues by Germin fo 
the Plaintitf and by Maynard fog the Defendant. The firſt queſtion was, Whe- 
ther this Feofment were a diſcontinuance cf the Eſtate tail, and it was arcued 
foz the Defendant, That it is not any diſcontinuance , foz the Yasband duting 
the Coderture having a joynt Eſtate with his Wife in the Freehold had not any 
Citate'tail in poſſefficn, but qui aremainder in tail, exp:cant upon a joynt 
Estate fo2 life, and not executed; ſo then, not deing ſeized of the Eſtate 
tai! in poſſeſſion, it cannet make a diſcontinnance; and to pꝛobe that, 
he cited Co. 3. fol. 5, Owen and Morgans Caſe; and Co, 3. fol. 61. 
Winſcots caſe, Bit as to that point, Richardion, Berkley, and my ſelf, 
held. That the Eftate tayl is in him veſted and ſetled, and that his and 
bis Wifes Feofment,makes a diſcontinuance; And although tt was —_— 
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That William Boulting the third in the rematnver,jopned in the ſatd feokment, 
ſo as it could not make a diſcontinuance, but that every ot them reſpeatvely pal 
ſed their Cſtates, All the Auſtic es agreed. That this jopning of William is not 
material; foꝛ there is an intermediate remainder in tail to Edwards, which is 
diſcontinsed. But Jones doubted therrot, and concetbed, It was not a difcontt- 
r uance, becauſe the Hasband was not abſolutely ſeizcd of an Eſtate tayl, during 
the like ol his Mile. The ſecond Objenion was, at if this frofment were a 
diſt ontinuante at the Common Law, yet it is taken away quoad the Mite, by 
the Statute of 32 flen. . And es it en away quoad the Mile, ſo is it alſo 
quoad theſe in remiinver aftcr the „ £ſptciallÞthe Wite ſurviving; and 
that the fine after the Feofment is but by wap of Releaſe, and is no ſuch fine 
as is intended within the Statute ; Toz it ought to be ſach a fine which at the 
firſt paſſen the Eſtate, and not a fine. which enures by wayof confirmation: Eut 
all the Juſtices agreed, What this feoffment and fine to the ſame perſon make 
but one aſarance; and when the Wife is barred, and her Eſtate deſtroyed by 
the fine;that Che cannot eytcr, thols in t mainder may not ent er, bot are in caſe 
as they were at the Common law: And as this Caſr ia they all reſolved, Thit 
an ex pꝛels diſtent being fond, it takes away his Ent: Mbereupon, by the 
affent of Jones, without further Argamont, it was-adjudged to; the Plaintis: 
But foz the firſt point jones cited 38 Eliz. hetwixt Worn and Webiigr> where 
it was held by the Court It was not anpaiſcontinuance when the Wife ſur- 
vived ; but ff the Hus band had ſuxui dog it Would have bon otherwiſe,” / 


Sir Richard Snowde wer ſus $44 +968 


the Caſe. Whereas ene Chriſtmas exhibited a Bill againſt the 

Plaintiff in the Chancery,and ſhews hat, & c. and the Plaintiff had put 
in his ant wer thereto and ſhews what, whercunto he was ſwogn. That the De⸗ 
fendant ſpake theſe wonds of the Plaintiff,He ( ipovendo thePlainti®) is for- 
$worn in his aniwer to Chriſtmas his Bill, ( innuendo in his gnſwerto the ſaid 
Vill.) The Delendant pleaded Not Guilty, and found againſt him, and Dama- 
ges 50 l. And it was moved in arreſt of Judgment by Bramiton Derjeant, and 
Pr.. Grimſton; Firſt, That he doth not new in what point he was perjured ; 
Foz there be divers pꝛeſidents That Eadia ments ot Perjury hive bin quathey 


fe thts cauſe, that they have net ſheton the Per jury to have bin in a n int matc⸗ 


rial: But all the Coart (Richardſon abſent ) held it to be no cov exception ; foz 


true it is, That Endiaments ought to ſhew the cauſe of the Perjury; but in an 


Action foz woꝛds, which is grounded ypoy the ſpeech of another, it cannot be in⸗ 


larged further then the other ſpake. + @cgonviy,Becaale it is not ſaid; That 


he is fc2ſi502n in his anſwer in Chancery x no2 is it averced, that there is not 


any other Bill no Anſwer, but that which is menticned, and thirg may be ano- 
ther Bill in another plate, ſod non allocatur + Fox when it is &ewn, there was 
ſuch a Bill in Chancery, and an Anſwer theroto,. and that the Defernant ſpake 


thoſe wc30s,Aamd is found by Ucrdictguilty of them upon that occaſion;the Aai⸗ 


on well lies without other averment ; fo2 it ſhall not be .ppeſamed, there was 


any Bill and ant wer in any othet place : WWherenpon it was avjavgedfoz the 


L Platntiff, | 


Dorothy Brian verſus Cockman, 


Ction upon the Caſe for words. Mhexeas the Plaintiff was of g fame, 
and al ways fr& from Adulterp oz Foꝛnication and other Crimes, and 
after the death ol Brian her late Pugband, was in communication with 
ene (o e tog a P.rriage-betwirt them: Chat the Defenvant to vepzbe her 
cf het fame aud to h{ndex-herfrom the ſaid M irriege ſpake of the Plaintiff theſe 


words ohe is a Whore,apd her Children (innnendo her Thiltzen, which ſhe had 
hy the laid Brzan late her Pusband) are Frambiſhes -Battaccs, 


(innuendo one 
© . Nicholas 
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Nicholas Frambiſh.) After Ucrdia.upon Noc guiity, end tound to the Pains 
tiff, it was moved in arreit of Judgment by Grimiton, The t theſe words be init 
actionable ; Foz fe; calling Whore, there lies not ary Anion; and t. ſap, Lat 
her Children by her torme:r Husband, are Frambiſhes Bait ards, is repaguant in 
it ſelt; fo2 thep cannot be Baſtards which were born in the time cf her oꝛmer 
Pusband: Eut all the Court hel>,That the Action weil lies; Fox to ſap ef a 
UWiodow who is in communication of Parriace with another, That ſhe piaped 
the TWhoze in her fcamcr Busbands tims, is a great viſcrevit ; and to lv, Thet 
her Childzen are Faſtcrds (although in truth they cannot be Eaſtards in Law, 
yet in reputation they map be ſo) is cauſe of loſſe of her Parriage and that rorg 
will marry with her; Wheorefoze it was adjudced fo2 the Plaintiff, 


Edwards verſus Woodden, Hill. Car. rot. 602. 


Epleviv, The Detendant made Conuſance, rs L apliff to John Cotton, 

foz that the plate where, is twel ve acres, parcel of a Peadow in Stauniied, 
parcel of the Panoz of Stauſſed, of which P.uioz one George Bing Eſq; was ſet⸗ 
led in his demeaſn as of t, and ſo ſetzed by Jndenture, anno 12 Jac, gtanttda 
Rent: charge of thirty pounds to Sir Robert 14carh,and others in te, ifaing out 
cf the ſaid Panoꝛ and that they by Indenture inrell'o within ux monetys in cye 
Chancery. fo this hundzed pounvs granted, bargained, end fold that Rent to 
the ſaid John Cotton and his Meirs; whcrefoze foꝛ Rent art ear at ſucha Feat 
he made Copuſance &c. The Platntiſt in bar of the Conulance confefſeth, tyat 
the Land is parcel of the Manoꝛ and that George Bing was ſcized of the ſaid Wg- 
no in dominico {uo ut ce teodo,prout in the Conuſance; and that the ſaid Geo. 
Bing ſo bi ing feizod, granted the ſatd Rent to Dir Robert Heath, and others, 
prout; Fc. Sed quod diu antea the ſatd George Bing aliquid habuit in the ſa'd 
Mme and long time befo2e the gzant of the ſaid Rent one John Leigh was ſci- 
zed in fe of the laid Mano, unde, xc. and ſo letzed, in quinco Eliz. deviſed tha? 
Pano? to Richard Blunt, fop ons hundzed and twenty pears, by virtue whereof 
he entred and was poſſeſſed, and fo poſſeſſed anno 1 7 Eliz. granted tye ſame to 
Thomas Blunt, who entred,and in anno 31 Eliz. 2Mligned that Leaſe to the ſaid 
George Bing, who likewiſc entred and wes poſſeſſed ; and fo poſſeſſed in anno 37 
Eliz,afigned it to Henry Bing, and that he anno 22 Jac.afligned it to lammond 
Claxton, whoentred and was, and pet is poſſeſſed, and licenced the Plairt'f to 
pat fn h's C :!itcl.who thereupon pat in his Beaſts and the Defcnoant diitraincd 
them dec. Upon this the Dekendant demurted, and thewev fo2 cauſe : Fir, that 
he doth net confcls 02 travers the grant to Cotton. Decondlp, Lhat he voth 
not ſhe w how the ſciſin and grant cf the ſaid George Bing is avoided, Thirdly, 
Fet auſe the Plea is repugnant in it felf, And now being argued at the Bar by 
Rolls fo2 the Defendant, he fhewed That this Plca to the Coonilance is ill. be⸗ 
tauſe in the Cogniſance ft is pleaded , That Scorge Bing was ſeiſed in his De- 
mcaſi as of fe and granted that Rent &c. which is intended a feiſin in fe in 
pFeſſion: Then when the Plaintiff t onteſſed That he was ſeiſcd in Dominico 
ſuo ut de feodo prout; it is a confeſſion of the ſcilin of the fx in poſſeſſion : And 
when he alter ward che wed a Leaſe fo2 ycars by another, long time befo:e, and 
that Leaſe convcy'd to the Ozantoꝛ of the Rent, and from him, by mean con; 
vey antes to the Plajntiff,it may be intended Thit the Gzantos was ſeizod ot 
the t in reverſjon.and not cf the fe in poſſeſſion; fo2 it is not ripygnent to the 
koʒ mer part of his confi lion, and it is not a cenfeflion of the ſetün anedged; 
whereſoꝛe de ought to have traverſed ab. que hoc, That de was ſeized aliter vel 
2 io modo that e w?s ſe cd mado & oma prove: Aiſo he doth net ew 
ho w the fe came to the Gz4r fey after the Leaſe: alſo there is not any full con · 
kel ian that the fee wis in the Gantz but by argument, which is not god in 
pleadinę. Andf:2 theſe Reaſons it was moved, That the Bar to the Conuſance 
is ill; and Richard on Chicf-Jultice , and Jones were of that opinion upon the 
firſt motfon : Bit Jcorecived, That the Plea is ago? confeſ{{on und avot⸗ 
dante 
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dance of the ſeiſin in fee alledged, and there needs not any Traters; Fe 2 wen 
he intitles himſclfto a Leaſe fo2 pears pꝛecedent pet in elle, which is not charg⸗ 
able with this Nent, and allowes the reverſion in f, expegant upon this Leade, 
to be in the Oraatoz; the pleading is god; - foz ene ſe z d in fee cf areverſien , 
expectant upon a Leaſe foʒ years, may well ſap that he was ſeized in dominico 
tuo ut de teooo, toꝛ of that ſeiũn he map have an Alſiſe ; and that this P ca is 
god ppears in Plow Comment. Adam and Wroteſſeys Caſe: Ard to ſhew 
howhe afterwards tame to the fe, lies not in the Conulance of the Plaintitt; 
but he may well admit it, withaut pꝛejndicing himſelf, he claiming by a pzece- 
dent Eſtate not ſabject to that tharce: And to take a Travers when he claims 
by a feʒ mer Ecate, and admits it is not neceſſavy, - and peradventare might be 
peril: us unto him as Cok dib. S. Helyers Caſe, Beth ey conceived, although ſciſin 
is pleaved in Dominico ſuo ut de ſeodo; which ſhall be intended ſciſin in poſſcfſt- 
on as it is pleaded, vet the plea is god in ſubſtance, becauſe he avoids the charge 
againſt him by reaſon of the foꝛmer Estate; and if there be any vefec therein, 
it isoncly fo2 want of Travers and that ts but fozm ; and not being thewn-fo2 
t auſe but other cauſes immateri /t is atꝛed by the Statute, of 27 Eſiz. and the 
Dekendant wal not ha ve advantage thereef-; And to thts cpin ion fox this caſe, 
Richardſon and Jones femed te incline; but they would At; Et adjourna- 
tur. 


John George and his Wife verſiu Harvey,Cujus principium ante, 
pag. 203. 


As now moved again by Rolls te the Plaintiff to have 3 

That Aa ion lies fq2 theſe woꝛds, tos faping, That ſhe is a Witch, Boe⸗ 

caaſc that al kind of Witcheraftis paniſhable by the Statute of pri- 
mo Jacobi. : end is intended ta be ſuch Who hath c.nference with a Spirit and 
wo2 ks by Sp rit:, Wat all the Court (eriirim delivered their Opinion That the 
Aaton lies not fox calling ene Witch without alledcing ſhe hath done ſome ad: 
But if it be ſaid That ſhe bewitched any man oꝛ any thing, it wol lies: Eut to 
ſay ſhe is a Witch gent rally, is not actionable , Fox it is a common ſaping, You 
area Witch, which may be by pour tongue oz loks Kc. Mheretoze it was adjud: 
ged fo? the Dcfenvant. Vide Paſch. 17 J ac. bet wirt Hawks and Auge, adjudged 
act oʒzdingly, and Mich. 10 Jac. betwizt Toons and Sand, 


Tyffin s Wingfield, 


He Reco2d wes, Queritur in placito Tranſgreſſionis eo quod vi & ar- 

mis cepit & chalea tt b's Cattel into the C'ofle of J. S. kez which he tok 

them damage ſeſant, and the Plaintiff was infoꝛced to gap unte him 40 8. 
fo2 amen ds per quod he ſuſtaincd damages xc. After Uerdic,upon Nor guilty, 
and found foz the Plaintiff, Henden me ved in arteſt of Judgment, beceule be 
did not tentlude contra pacem & c. Fo2 the Bill tecites That it is placitum 
trapigreſſionis; and the Declaration is & armis; Therefoze he ought to con; 
clude contra pacem: And beecuſe it is not ſo done, it is ill in ſubſtance and not 
alded by any cf the Stitutes of Jcofay's. Eut Grimſton foz the Plaintiff ar- 
gued, that this is an Aofon upon the Gaſe , foz the Action is not bought meerly 
fo; the taking 02 chaſing ot his Cattel but koꝛ an eſpecfal w2ong, viz, foz chaſing 
them into another mans ſoyl, ſo as they were there Zreſpaſſers, and he infozcev 
to compound fo2 this damnificatior, And although it be vi & arwis, vet that doth 
not pꝛo ve it to be an Action of Treſpaſs : Foꝛ that map be in an Acton upon 
the Caſe as it is in the Carl of Ruclands Caſe Cok. lib. . fol. And although ths 
recital of the Bill be in placito tranſgreſſionis, yet it is not of neceſſity to be 
Tre ſpaſs onely,but me ſerve foz Treſp:ſs upon the Caſe : And all the Goyrt 
being of that opinton It was adjudged fo2 the Plaintiff, 


Symonds 
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Symonds verſus Seabourn, Paſch.. 8 Car. rot. 


Ction upon the Caſe, Whereas the Plaintiſt, upen tze ninth et © to- 

ber 5 Car. was paſſeſſed of an antient vouſc in Worceſter ; and the D:tcu- 
dant, the ninth of Pgober 5 Carol, was and pet is poſſeſſed of another houle, 
and veid piece ct Land adjoyning to tze Pozth part of the Platntiffs hHeuſe, 
wherein were the windows, time whereof memozp,&c. by which windows the 
light came out of the ſaid void parcel of Land into the Plaintiffs houſe, time 
whereof c. That the ſaio Defendant malicicuſ'p, to depꝛive him of the licht 
coming by the laid Windows into his houſe, the (aid ninth et October 5 Carol. 
crected a building in part of the ſaid vold piece, and thereby ſtopped the lights 
toming by the ſaid windows into his hoale, where by his houle is totally darkned 
and he mach pꝛejudiced by that topping. . The Detendant pleaded Not guilty, 
and found againſt him. And exception mas taken in arteſt of Judgment, That 
the Det laratton is repugnant init ſelf : Foz to ſay Adhuc poſſeſſionatus of th 
ſaid vc id piece of Land, and to ſhew the offence in erecting a buildiagupen it, 
ſhews that it is not now a void piece of Land, and of this opinion was Berkley; 
but Richardion Jones, and my ſelf, held, Thrt this is god enough, end no repug- 
nancy in the Adhuc poſſeſſionatus; fo it map be that part of the ſaid void parcel 
of Land is builded, and darkens his lighb-anvpart remains ſtill votd; and the 
Declaration as to that, is but ſurpluſage, and the one part well ſtands with the 
other. Another erctpt ton, becauſe he atledgeth not an perſon in whom the Þ3ze- 
ſcripꝛion may be fixed, and the Plaintiffs but Teile foz pears, who cannot 
pacſcribe,, But it was anſwered thereto, That the time whercof.8c. fs tyed to 
the houſe, and not to anyperſonal P2eſcription ; and being an ancient youſe 
and winvows therein, time whereof &c.thcrened not any Pzeſcription in any 
perſon ; wherefoze it was avjudged fox the Plaintiff, | ; 


Baal verſus Baggerley, Trin. Car.ror, 


I 


Ction ſur Caſe, Thou haſt ſorged a ptivy Seal and a Commiſhon ; Why 

doſt not thou break open thy Commiſſon? After Uerdic , upon not 

gullty pleaded, and found foz the Plaintiff, it was moved in arreſt of 
Judement, That theſe wo2vs be not adianable: Foz he did not ſay the Kincs 
Pꝛiby @2al,noz any Mzit under the Pzivy Seal ; and it doth not appear wht 
Pꝛivy Seal he intended. Alſo he ſaith not what Tommtſſion. And the woꝛds ſub- 
leqaent. Thy Commitſhon, ſhtwed that he intended a Commiſſion made by the 
Platntiff himſelf, But it was anſwered thereto, That a iy Seal is inten⸗ 
ded,the Kings P2 ivy Deal, and being ſpoken generally, is to be intended accozs 
ding to the vulgar fpech,and intendment, and ns other Seal is meant theret p. 
beſides the Aings: And Thy Commiſſion is intended a Commiſſion, which tz 
ſaed ont under the P2ivy S2al. And to this opinion the Court ſeemed to incline; 
but Beckley doubting thercof,the.Court would avviſe, Afterward it was mo bed 
again.and argued by Palmer foz the Defenvant, and by Calthrop foz the Plain- 
tiff : And Palmer ſhewed, That theſe woꝛds do not impoꝛt in themſelves, That 
he ſpake of the Kings Pꝛivy Seal, foz there is net any inducement, that there 
was any ſpzch of the Kings Pꝛivy Seal: and the wezds in themſelves do not 
impoꝛt any landet, and they ſhall not be helped by an intendment o innuendo. 
And it mzy be, that a p2ivate perſon might have a pzivate ral; and the wozds 
after,hew the intent of the Defenvant, when he ſaid Thy Commiſſion, innuen- 
do the Commiſſion of the Plaintiff, But it was thereto anſwered by Calchrop 
fc2 the Jalaintif, That the woꝛz ds (hail be taken attozding to the vulgar opint- 
on, and as the Audit eꝛs underſtand in theit uſual phzale; which is, that he ſpake 
of the Kings P2ivp Seal, when he ſaid A Privy Sealand when he ſaid, Thy Com- 
mithon, it is to be intended, the Commiſſion under tho ivy Seal, which the 
Plafntiff ſaev out: And Calchrop cited Trin,3 5 Eliz. where one bꝛinęs an Aai⸗ 
on koʒ theſe wezds, Thou haſt forged a 15 for whichz0u waſt brought into 
| f the 
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the Star- Chamber: It was adjudged in the Common⸗Eench, That the Aa ion 
Lies ; foꝛ they be intended ſuch Mzitinęs te which one ſhall be paniſht. And 
all the C. urt (eriarim delivered their opinions That the Action well tes: Foz 
the woꝛds be ſpoken malitiouſiy and being altedged in the Declaration tj at he 
ſpake them to ĩcandalize im fo2 fozging ot the P3ivy Þealz and a Com mil: 
ſion and being t fity, it ſhall be iatended atce wing to the vulger inter: 
pꝛetation Phe Kings Privy Seal The caunterteiting whereof is Treaſon: and a 
Commiſq on chall be intended The King Commiſſion under his Privy Seal: And 
Berkley agtecd with the others. And Jadgment wis giden kos the' Plain: 
N N. 31 24 Nu 701 


tiff. 


Johnſor#verſus Davy. Tiin. 9 Car. rot.: 314. 
7 0 @ IT p . 7 0 1 


P Jestiore heme of fir Melluages, 1 o acres of Land, '300 acres ot Paffure, 

& c. After UAer die, upon Not guiley pleaven, and found foz the Pla utitk, 
Grim ſton moved in a. xeſt ot Judgment. That this ſuit is by Oꝛzigtasi WMzit, 
and th Oꝛieinal doth net warrant the Dectatat ion; toʒ the Oztying' is of one 
Meſſuaęr and ſixtpacres et Land, and o vaties from the Oꝛisinal in the num⸗ 
ber of the Meſtuages and the Land. Nut Ko1ls fo: the Plaintiff ſaid; That this 
ſha!l not be intended tho Opigi-al upon which the Plamntiſt veclaced;: but that 
there w*s another Dulginal,- whith warrants tyis Det lara tion, whith is now 
imbezeld. And tt thallirvt be intended te be grounded upon the Wztt which 
tz now ſhe wn, firſt, Becauft'the Mit urs teſte 18 April. returnable 15 Pajch, 
and this Declaration {sinTtiv. Term. und here is no contingance upon this 
zk. Secondly, Beeatiſc the TWzit is againſt the Defendant ans a Copphol⸗ 
der; and in ths Deciaratton there is no name ot the Coppholder; whcrefoze 
it Mal de tntended, that this Det lar tion is crounved upon another WWzit now 
wen ing. And this want is ajved by the Sfatate of }<otayles.” And of the ſame 
Epinion w*s ll the Court, ablente Richardſon, and Rule given foz Judgment 
fo2 the Plaiatiff, 118 I 


Penſon verſus Gooday. Trin. 9 Car. 


ien ſur le Caſe, That the Detendant maittiouſip and fall, to depʒ ive 

him ek his lite ſpa he the ſe words of the Plaintiff, Thou hatt taken out of 

my pocket 40 li. of my money; and Iwill cauſe thee to be endicted at the 
Seſſions of the Pe ice. and to hold upthy hand at the Bar for it. Et ex ulteriotĩ 
maiit ia gainſt the Plaintiff at ſuch:adayafter, ſaid, He ha th pi ked out ot my 
pocket ſiſ er and gold. After Not guilry pleaded, and found foꝛ the Plaintitt̃ it 
ws m. ved by Crimſſon in arreſt of Jadgment, Th t theſe woꝛds be not aaic⸗ 
nable.cſp ci li the laſt woꝛds; and being ſpoken at ſeveral times, and there 
lying ne Aston fo2 the laſt woꝛds, and damages inttre given, The Plaintiff 
oucht n t to have Jusgment: And to p:ove that, he cited the Caſe bet wirt Oſ- 
bor, ond Middleton: And the whole Court was of the ſame opinten, That if 
the woꝛ ds ſpoken at any of the times will not bearan Acton, and intire Dama- 
ges b: given. There ſhall no Judgment be entred: And thcrefo2e the viffcrence 
is, when the woꝛds are all ſpoken at one time. and part cf them are actionable, 
and part not, There Damages ſhall be intended to be given onely fo? theſe 
woꝛds whfch were actionable, But where woꝛds are ſpoken at ſeveral times 
and the firſt be adionable, and the other not, and the Detendant found guilty ot 
both and i tire damages giben. There no Judgment ſhall be entre. But in 
th s C le tht ſtrit w ds without queſtion, were acttonabie ; Foz he virecly 
chiters him with ea Fthomeus taking, when he ſatd. He would caule hi - robe 
endicte i, ind to hold up his hand for that cauſe, Aud they alſo held That the loſt 
woꝛ ds being alledged to de ſpoken « x ulteriori invidia & malitia,h#ve r:ference 
te the firlt. wh tt is the vit kung of the pocket befoꝛe⸗ mentioned, and ſo charging 
him with that Felony; It was therefoze adjudged fo2 the Plaintitk. 


* 


Veſey 
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Veſey verſus Harris and his Wiſe. Hill. 8 Car. cot. 


CCire ſacias. Whereas the Wife Dum (ola ſuir.tecoverted in the Uines Bench, 
in an Action upon the Cale, 26 li. 13's, 4 d. fo damages and costs and had 
eretution of thoſe damages, and pet is there pode ſt; aun mw s Aftcrwards 
the laid Judgment was by aW3it of Cxroz xe mo ves into the Exchequet Cham ⸗ 
der and there teverſed and re ſtitut ion awarded; andaficrwerd fie to the ſaid 
Harris toYugband ; the Plaintiff thorenpon b2eught this Mit to have teſtitu- 
tion, The Defenvant pleaded, that after.the reverſal hab; anv.befozc the purchaſe 
of this Wit, be paid to the Plaintiff the ſaid Debt and Goſts of 26 li. 5 & A d. 
abſque hoc, Chat they be poſſeſſionati of the ſai moneꝝ ptant. And hereupon the 
Plaintiff demurred. becauſe the Plea and Travers be both.f11. And no it was 
ur gued at the Bar by Calthorp ke the-Þlaintif, and by Germin fo2 the Defen: 
dant, And Ric hai dio, I ones, and my ſelf, held, Chat the pleading of the payment 
is ill, becaule it is grounded and aſfirmen againſt the Recozy, And a payment 
being againſt matter ot Record, cannot be a diſctarge un eũ hy matet ot Record 
or ſpecialty. And as in a cite facias to habe txtcution. ment is no ea in diſ. 
charge thcreof ; no moꝛe is it in a Scite tacias to habe reſtitat ien: And it appears 
by the bak 20 H. 5. 24. & 41 H. 6. 15. that tis much doubtep, whethet if levied by 
the Sher ift upon a Fieri facias it he gad plea, and at length it was ruled to be 
god, becuſe it is grounded upon the Fieci ſac ias awarded, which he cannot with» 
tend, and in reaſon therefoze it ſhould then be allowed, à multò forciori, à hart 
payment is no plea; And it it be a plea pet as it is pleadet it is not god ; Foz he 
doth not rely ay m it, dut Tra erſeth that which is immaterial, viz, Abſque hoc, 
that he is paſſeſſionatus. xc. which was ivly altedged and not matcrial oz tra⸗ 
verlible; and by his travers he waves his pitading cf the payment, which being 
ſpecially ſhe wn fo2 canſe of vemurrer, the Demurrer is god, and Judgment 
ſhall be againſt the Defendant, Beckley held, That payment had been a go? 
Plea, if he had relyed thereapon, Becauſe he avers, that thereby the party is ſa: 
tisfed, And in divers caſes matter in tau may be pleaded in diſcharge, As in 
Debt upon an Eſcape, de may plead, That the Plaiutiff commanded him to let 
him out of Execution, and ſach like, c. But as to the Travers. he conceived it ill, 
and therefoze ue reed with the othtr Juſtices, that Judgment ſhould be given 
fog the Plaintiff , And it was adjudgedaecs2dingly, 


Perſon and Anne his Wife verſus Gooday. Trin.9 Car. rot. 


AB upon the Caſe, Whereas he keepeth an Alchouſe being debico modo 
licentiatus by Juſtices of the Peace, Thut the Defeuvant, to ſcandalize 
the Plaintiffs Wife,ſpake theſe woꝛds of her, Hang thee, Bawd ( innuendo the 
laid Wifez) Thou (the ſaid Anne innuendo) art worſe then a Bayd: Thou kee- 
peſt an houſe (Meſſuagium ptædictum innuendo) worlethan a Bawdy houle : 
And thou keepeſt an Whore in thy houſe to pull out my throat. Upon Not guil- 
ry pleaded and found foꝛ the Plaintitt, Stone moved in arreſt ot Audgment, That 
th:ſe woꝛds be not adionable; but agreed, That fuz ſaping one is a Bawd.and 
keeps a Bawdy houſe, adion lies, becauſe it is a temp. zal offe:ice, feʒ which the 
Common L1w inflicts puniſhment, But to call one Bawd without farther 
ſpcaking,an Action lies not, no me ze than to call ene Whore. But it fs a detama⸗ 
tion puniſhable in the Spfritual Court. And to ſap, That he keeps an houſe worſe 
than a Bawdy houſe, hath not any plain intendment what he meant thereby; 
wicrefoze th? Aaton lies not: And it it be intended. That ſuch wozds ſhoul > 
hinder Geſts from coming thithcr being an Ale⸗houſe, the husband onely ought 
to have mought the Action, - And as to that, the Ccurt (abiente Richardion) 
agreed. Bat foꝛ the other woꝛds they held, That the Acton lics by the Yagband 
and Wife foz the aunder to hf; Wife ; and it is as much as if he had ſato,That 
(he keepeth a Baw: y houſe ;, Mhereſoꝛe it was adjudged foz the Plaintiff, 


George 
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George Minn verſus Anthony Hynton Bayliff of the Liberty of che 
Dean and Chapter of Weltminſter. In Chancery. 


1 2 — declaten as Clerk of the Hamper, in an Action upon the Caſe , 
1 Whereas one Robert Treſwel 16 Feb Carol. was bound unto him in an Ob- 
ligatiot'of tool. which was not paid; and whereas he tor the obtaining of the 
ſaid gebt) ia Marti 5 Car, being Clerk of the Hamper in Chancery, proſecuted 
an Ait ichen of priv Midge dire &ed to the Sheriff of Afiddleſex to attach his bo- 
dy;rA unable 1 — — Chancery reſponderd.the ſaid George Mynn in placito 
rranſgreſſioms,oohich Writ tie ptoſecuted e ;mencione, That the ſaid Robert T. ſo 
being arreſted vp6n'his appearance, ſhould put in good Bayl to anſwer him to 
bis ſaig Bill, by him t be put in, ſor the recovery of his ſaid Debt upon the ſaid 
Obligstion, Whith Writ afterward, viz] 3. Martii 5, Carols, was delivered to 
the Shefiffs of MidJeſcx to execute; And that they the lame day directed theit 
Warrants under their Seale, to the Bayliff of che Liberty of the Dean and Chapter 
of Wetminfterto atteſt him: Which Warrant 14 Aſaitu 5 Car. was delivered to 
the Defendanr (Beyliff of rhe {aid Liberty) to execute: And that he by vertue of 
the ſaid Warrant it Weſtminſter, within the laid Liberty, upon 25 of March 5 Car. 


arreſted the ſaid Robe Tel, arid? had him in his cuſtody: And that after- 


watdsbefotc the return ot the Writ, vi. April 6 (ar, to delay the Plaintiff of 
his Suit, and to deſtaud him of the recovery ot his Debt, let him out of his culto- 
dy, and to go at lirge againſt the Plaintiffs will, and had not his body at the diy; 
And that afterward ſs eſſonera, and becauſe he is delayed in his Suit, and loſeth 
his Debt, &c. The Defendant pleads thereto, that the ſaid Robert Tr. ſound Suret ies 
for his appearance Arthur Squib, and . And at the day of the return of the 
Writ the Deſendant returned C eps Corps, And that before the Habeas Corpus 
co bring him to the Bar, he the ſaid Robert Treſwel died, Et hoc, & r. The Plaintiff 
replies, That he did not take the (aid Arthur Squib, and J.. Suteties for his ap- 
pearance, modo & forma: And hereupon it was demurred; And this was refer- 
red to Juſtice Jones, Juſtice Berkley, and to m ſelf, ro conſider of this Demurrer ; 
and after argument , by Counſel on both ſides, we reſolved, That this DeclarAion, 
was not good; Firti, becauſe he doth not ſay of what Liberty he is Bayliff, or whe- 
ther he hath execution and :eturn of Writs : | otherwiſe there is no colour to 
charge him, and therefore ought to be ſpecially ſne wn. And of this opinion was 
Jones and [ agreed with him : Bur Berkle doubted thereof, becauſe being Bay- 
lift of a Liberty, it canner be intended another Liberty; and he admits it in his 
Plea by making him a Warrant to arreſt. Secondly, Becauſe he alledges, That he 
had a» attachment of priviledge to arreſt him for Treſpaſs, intending after his ap- 
pearance to declare in Debr,which cannot be; For it is an abuſing the Proceſſe 
of the Court, nor can be ſo in any Court, but in the Kings Bench; and there the 
reaſon is, Becauſe when he appears and puts in Bayl, he is ſuppoſed to be in cu- 

Modia Mareſc halli; and declares againſt him in cuſtodia, & e. Bur io it is not in any 

other Court: Wherefore they all held, That the Declaration for this cauſe was 
not good,and that] ent ought to be againſt the Plaintiff: and ſo we certi - 

fied, That the Declaration was illi and the cauſes wherefore, 
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Bawderock verſus Mackallar. 


] Nfozmation upon the Statute 3 1. Eliz. of Symony koz the King and himſelk, 
1 ſuppoſing the Church in the Tower of London tobe a Beneffce with cure of 
the annual value of ſix pound thirteen ſhillings four pence grantable by theKing, 
and that one Sc! was Parſon, and reſigned ; And that afterwards the Defen- 
vant agreed with J. S. to give him twenty pounds, if he might pꝛocure him to bg 
pzeſented thereto by the King, and admitted and induced; And alledges in facto, 
That he pꝛocured the ing to give unto him the ſatd pzeſentation to the fatd 
Chappel; and that he was admitted, inſtituted, and induced thereto, and there 
foze he demanded 6 |. 13 8. 4 d. being the double value, ſecundum formam Sta- 
tuti, &c. Upon Not guilty pleaded, and found foz the Plaintifft, Henden Ser; 
jeant mo bed in arreſt of Judgement, ürſt. That this Jnfozmation is not good, 
Becauſe he ſhews the annual value to be 6 l. 13 8. 4d. and the Statate fs, T hat 
he ſhall fozfeit a double value and yet demands 61, r 2 8. 4 d. as deing the double 
value, whereas it appears, it is not, and therefo2e it is ill. Sed non aHeca tur: 
Foz the truth of the offence being ſhewn, and found agatnſt him, although he 
demands leſs than he ought, yet the Inkozmation is good foz the Bing. And tt 
was compared to the Caſe of Agard againſt Candiſh which was adjudged in the 
Exchecquer, Where an Inkozmation was bzought foz him and the Ring upon 
the Statute of Liveries ; And it was bzonght after the year, which is not good 
foz the party, by the expzeſs woꝛds of the @tatute, yet it was good foz the King, 
and Judgement entred. Secondly, Jt was moved, That this being a Donat{ve 
of the Kings Donation is not within the Statute of 31 Eliz, foz that mentions 
onely where one comes in by Symony, by Preſentation, o; Collation, &c. Sed non 


allocatur ; Becauſe it is within an equall nuſchlet. againſt which the Statute pzo- , 


vides, and ſo within the remedy thereof. Thirdly, Jt was objected, That this 
could not be within the wtatute, Becauſe the King being Donoz, it cannot be 
intended That he pzeſentedfoz Symony ; and the Statute is, That the Patton 
all loſe his pzeſentation fog that time, and the King is to have it; therefoze it 
ſhall not extend to any of the Kings donations ; ſed non allocatur, Fog Symo- 
ny may be by compact berwixt ſtrangers, without the privity of the Iacumbent 
or Patron, and pet within the perview of the Statute : As if was adjudged in 
Calverts Caſe in the Exchecquer as Jones cited it, Where the Father of the In- 
cumbent contracted with the Patrons Wife, to give her one hundzed pounds if 
the Patron would pzeſent his ſon, the Patron 03 Jncumbent not knowing of this 
contract (as it was found by eſpecial Uerdic) yet this was held to be within 
the Statute : Do here, he giving to a Stranger 26 |. &c. is within the Statute: 
* Whereupon rule was given, that Judgement ſhould be entted ſoz the ÞPlaintt#; 


Chedleys Caſe; 


Hedley being endicted in the grand Seſſions at Aneleſey in Wales, ko; petle 
Treaſon, a Cerciorari was pꝛaped to remove the Endictment, and have it 


tryed in any other adjoyning County ; and the Court being moved concerning 


their opinions how it might be tryed in anp other County, doubted thereof : But 
t appears bp divers p2eſidents, That a Cerciorari hath deen awarded fn ſuch ca- 
ſes into Wales, by reaſon of the Statute of 26 H. 8. which allows that Endic- 
ments in caſes of Felony may be enquired in the avjopning Countiss: And 
Jones ſaid, That in 3 2 EIn. ſuch a Cerciorari was granted upon debats! Mbere· 
foze the Court awarded a Cerciorari ; andthey ſaid when the Rece3d was re⸗ 
moved they would adviſe how it would be tried. But afterwards it was ſtayed, 


and appointed to be argued, whether a Cerciorari were grantable? 8 
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Martyn Pages Caſe. 


Artyn Page was endicked at Newgate Seſſfons, fo2 that co:naliter cegno- 
M vit one A. W. an Jofant. under the age of ten pears, And breeanſe upon 
evidence to the Jury at his arraignment, it was not pzoved, That be entred m. 
to the Childs body (but the contrary, although he very mach had avaſed her, the 
Jury would not finde him guilty ol the Felonpy; whereupon by advfce of Jullice 
Jones and Juſtice Berkeley, who heard the evidence. and concefved it a foul tac 
and fit to be paniſhed, an Endictment of Battery fo2 abnſing the ſafd Infant in 
lying with her. was pzeferred, and lound and he was thereupon tried this Term 
at the Bar. and being found guſlty, was adjudged fo2 this miſdemeancur to by 
committed to Pziſon, there to abide during the Kings pleaſare, to be fined two 
hundzed Parks to ſtand upon the Pillozp in Chancery Lane in Middleſex, neer 
the place where the fac was committed, with a paper upon his head, ſignifying 
the caue, and to be bound with able Dureties to the good behaviour dy, 
ring life, 


Arthur Crohagans Caſe. 


A Rthur Crohagan an Ixiſuman was arraigned the ſame day (viz. 25 Nove m.) 
Act Treaſon ; Foz, that be being the Kings @ubject, upon the ninth of Aue 

Car. Regis nunc at Lysbon in Spain uſed theſe wozds, I will kill che King 
— Dominum Carolum Regem Angle) if I may come unto him; and that 
in Auguſt 9 Car. he came into England foz the ſame purpoſe. To this he pleaded 
Not guilty, and was fryed by a Jarp of Middſeſex, and it was directly pʒobed by 
Wheeler and Eleſey, two Merchants, Tbat he ſpake thoſe wozds on Shtpboard 
at Lysbon in Spain, in great heat of ſpeech, with Captain Bask, and added theſs 
woꝛde B cauſe he is an Hererick z nd f63 that his trafferons intent and the ima⸗ 
ginatton of hi heart is declared by theſe wo3ds, ff was held high Treaſon by the 
courſe of the Common Law, and within the er pꝛeſs wozds of the Statate of 
25 BA 3. And he coming into England in Auguſt laff, and being arreſted by a 
Tarrant foz this cauſe, moſt inſolently put his finger into his mouth, and ſcozns 
fully pulling it out ſaid, I care not th s for your King, &c. all which ſpeeches and 
actions, though he now denped, yet the Jury found him Guilty; Mhereupon he 
had Judgement acco2dingly. He confefled, That he was a Dominfcan Frier, 
and made P3zfeft in Spa in. And although this, and his returning into England 
toſeduce the liege people. were Treaſon hy the Statute of 23 Eliz.yetthe Kings 
Atfozney ſaid, he would not pzoceed againſt him foz that cauſe, but upon the Sta- 
tate 25 Ed, 3. of Treaſon. 


Thomas Adams verſus Lord Warden of che Stanneries. 


Homas Adams, by Noy the Kings Attozny, p2ayed a Prohibition, againſt the 
Lord Warden of the Stannerie: in Cornwall, and his Deputy there, and a- 
gainſt Ric ha :d Adam end others; Foz that they pꝛocured an D2der and Decres 
fo2 the payment of a ſumme of money unto them, without any Bill and ſummo⸗ 
nina the Defendant to appear, and without any anſwer oz ſentence of Court; 
fo the pzoceedings were coram non Judice : And Noy ſaſd, All their pꝛoteedings 
there mM v & de plano. without any fozmall come, were illegall, and the 
Rings Courts ſhall take notice where they pꝛoceeded irregularly, and ſhall con- 
troll them, and pzeſeve the Juri diction ol the Court: And he further ſaid, That 
the Juriſdiction of the Stanneries is onely for Tinne matters, and where the perſons 
which ſue, or the one of them be a Tinner ; Mhereupon & Prohibition compziking 
all this matter was dzawn and granted accozdingly, 
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Swayn verſus Stephens, ante pag. 245. 


IT was now moved agatn by Caltborp foz the Plantiff ( nene being there fo; 
the Defendant; ( Firlt, That an Action of Irover is not within the Statute of 
Limitations ot 21. Jac. But all the Court una voce ober-ruled it; Foz 
tt be not particularly menttoneo in the clauſe of Limitations, yet it is under the 
woꝛds of Actions upon the Caic, and it appears erprefip, That it is ſo 
intended by the laſt ÞPzoviſo in the Statute wherein Acton of / ts petilly 
mentioned. A ſecond queſtion was, The Defendant being beyond Se ag 2 
time when the Statute was made and untill primo Caroli, Whether the Plan- 
tiff is to be relteded by the equity of the @tatute, althongh he be not within the 
expzeſs words of the laſt P3oviſo? Foz that pzovides om where the Plantiff 
ts over the Sea to have his Action when he returns ti he baings his Aa ion with 
in the year after his return: but there is no mentton, when the Defendant is o- 
ver the Seas, ol enlarging the time: And it was trongly arged by Grimſton fo 
the Plaintiff, That he is within the equity of the ſaid jÞ3ovbiſo; foz ft would be 
inutilis & ttu'tus labor, to ſue one to outlaivzy being beyo.1d Seas, when it 10 
erronious and re verſable at his return. And of that opinion were Jones and Berk- 
ley, That the Detendant being beyond Sea, ts within the equity and intentton 
ol the Statute, as well, as where the Plantiff is beyond Deas: But Richardion 
chfef Juſtice doubled thereof, and ſatd, That he would not deliver any opinfon; 
But conceibed, That the Detendant being beyond Seas, is not within the e 
quity of the Statute; Foz the Statute pzobiding i emedy where the Plantiff is 
ober Seas andomittt ig where the Defendant, &c, did it parpoſely, and never 
intended to pꝛovde any remedy koꝛ him, becanſe the Plantiff may pzoſecute his 
Suit by ozfginall. although the Defenvant be beyond Seas, unto an ontlaw2y, - 
which will ew there was not any rem:Anes in him, which fs the matter which 
the Law intends and that there wo nd bea freſh pꝛoſecution: And when the 
Defendant re erſeth the Outlawzy the Plantiff ſhall then know where he to, 
to pzoſecute tie Suit againſt him So the firſt Driginall is not meerely a fruit? 
leſs and idle la hour, but thereby pzeſerves his Acton. Thirdly, Coz the depar. 
ture from the Declaration &c. R chardlon, Jones, and Berkeley held, That the 
replication is no departure. brit is p rſuant to the Count. and foztifies it: But 3 
concetved it was a departure betauſe it varies in the matter and in the time; Foz 
the Decl t tion ſuppeſcth a polſeſſion of the goods, and that primo Martij vice ft: 
mo »rimo Jacobi he loſt them, and the ſame bay the Defendant found them, and 
the firff of Dtober, cercio Ca. converted them, and the Plantiff in hie replica - 
tion ſhewes That he the ſafd primo Martii, 19. Jacobi, delivered them to the 
Defendant to franſport uno I. in Spain and toreveliverthem upon requeſt nd 
alter ſhewes., That the Delendant 27 Martii, 19. Jac. at St. T. fold and con. 
verted them to his own uſe: Do ft barfegin the point how the goods came to 
the Defendants hands, both foz the matter and time Fourthly, they held, when 
it is alledged, That the Defendant returned from beyond Seas primo Caroli, 
and that the Plantfff ti. Caroli required the revelivery, and he refuſed, And 
afterward, the ſame firff of October tertio Car, converted them to bis pꝛoper uſe, 
ft wall be intended Thot the latd goods tame a ſecond time fo the Defenvents 
hands, and that thep being in his hando, the Plaintiff required the delivery of 
them, and that alter werds the lame dap, he converted them and that upon this 
converſion the Plantiff had grounded his Actfon, and the Plantiff bad election, 
upon which ton derũen he would bzing his Action, and then he fs clearly aut of 
the ſad Statute of 21. cob the Acton deing bzonaht within two years alter 
the laſt conve: ſion, ant ſo well bꝛought. But J doubted how this Action ſhould 
be maintained without ſewing how they tame to the Defendante hands, where 
{ is allowed That onte he ſold them 19. Jacobi, and converted the money fo 
his pzoper uſe; and the allegation, C hat he after refuſed to deliver. and ton. 
berted them to his p;oper uls, ——_ _ how he came to them, * 
3 


- — 
Ai by — 4 
* 
— — 
äꝙ—mu—̃— ES — 


was 


15 
| 


l 
| 
| 

1 
if 
1% 
1 
15 


3 = 
m * 
” 
— - a> e_——_— eo 


— — 
— 
— —ͤ— 


a, 
— — 


—— 


144 Termino Michaelis, anno notſi 


— — 


0 


g00d. But the other three Juſtices being againſt me, they gave rule, That 
Judgement ſhould be ent red foz the Plantiff, unleſs & c. 


Dike verſus Ricks, Hill. 8. Care rot. 704. 


MX 

Eplevin. {he Defendant avows, foz that the place where, gcc. Is fourteen 
& acres of Land fn Edmunton, whereof diu ante, &c, ene Jerom Sugar was 
ſeized in Fee, and held in Docage, and deviſed them to Elizavech his wile foz her 
life, and died, and that the reverſion deſcenved to Jerome Sugar his Don and 
' Holr, and he died ſezied of the reverſion, which deſcended fo Anne his Siffer, 
Wife of the laid Hicks ; and that the ſald Elizabeth died, and -the ſaid William 
Ricks, and Anne entred,and by Indenture let thoſe Lands to John Fenn, fog one 
and twenty pears, rendring 10 l. yearlp rent, and he entred, And foz the rent 
of half a year, due at the Annunttation laſt paſt, he avows, The Plantiff in 
barre to this avowꝛp, confeſſeth the ſeiũn of ]cremy Sugar the Father, and the 
tenure and de vile to Eljzabech fog her life, prouc, &c. But he further ſaith, That 
he by the ſaid Mill appointed the ſaid Elizabeth his Executrit; and further devi 
ſed, and appointed, That if in caſe it ſhould fully and ſufficiently appear, That 
theſatd El aa beth ſhould nof findſaffictent of the Goods, Chatlels, and Debts, 
due to the ſafd Jerome the Teſtatoz, to ſatisfie his Debts, and to maintain the 
ſaid Elz beth andher Children, That then ſhe ſhould ſell all the ſaid Tenements. 
oꝛ ſomuch, as with his Goods and Debts owing him would ſatisfie his Debts, 
and maintain her and her Children: And he alledgeth, That in 43. Eliz. it 
ſulſisiently appeared to the ſaid Ej:2zaberh, That the ſaid Jerome had not at the 
time ot his death, Goods, Chattels, and Debts owing him ſuffictent to ſatisfie 
bis, the ſald ſeromes debts, and to maintain the ſaid E eth and her Childreu; 
wheretoꝛe ſhe by Indenture inrolled in Chancerp within ſix moneths foz 160 J. 
bargafn'd andſold the ſaid Tenements to William Sugar and his Heirs ; by der⸗ 
tue of which Bargain and Sale, and by the Sfafute 27. Hen.8. of Ul es, the ſaid 
William Sugar was ſeized in Fee; and afterward Jerome releaſed unto him and 
his Heirs, who by fineconveped it to the Plantiff, and traverſeth, That the 
ſaid Jerome, the Son, died ſeized of the Reverfion, and thereupon the Avowant 
demurred and now being argued at the Barre by Grimſton, it was adjudged foz 
the Defendant, That the plea to the Abotwrp was not good; Firſt, becauſe he 
doth not ſhew what was the valew ol the Goods and Debts due unto the Teffa- 
to, and what was the ſumme of the debts which he owed, and what was the 
value of Lands ſold ſo as it might appear to the Court, That ſbe had cau'e of ſale 
of the whole Land fog ſhe had authority only to ſell as much as ſhould ſalisſle, vc, 
Secondly, Foz that the WMtll, giving the authozity to ſell, and he pleading aſals 
by Indenture of Bargain and Sale inrolled, and that by vertue thereof, and of 
the Statute of 27. Hen. 8. of Uſes, he was ſeized of the Reverſſon, 8c. it is not 
good: Foz if the Sale be good by the authority of the Mill, hefs not in by the 
Statute, but by the Deviſe ; And where it was ſaid, That this Sale Call be, 
quoad the Eſtate. fo2 life only, which is transferred by the Statute, and the Res 
verſion was conveped by the Mill Jt was held, That when the took upon her 
to ſell, the ſold the intire E ſtate and Inheritance of the Land, wherein the T- 
ate (03 life fs contained, and ſhe did not by authority of the Will convey the 
Reverſion only, expectant upon the E ſtate foz. life. and Jones ſafd. That in 32. 
Inc. betwirt Davie and Utber, both theſe points were adjudged accozdinglp. 
Tbirdly it was held That the pleading of the Releaſe is to no purpoſe, Becauſe, 
although the Releaſe be by him and his Meirs, pet it ts net a Releaſe to him and 
his Heirs; and when by the Bargain and Sale, the E fate fo? life of the Leſſee 
only paſſed, this Releaſe doth not enlarge it, to increaſe the Cftate. Fourthly, 
where it was alledged, That this Plea is an inducement to the Travers, and 
 tberefoze not tiCuable; and then there needs not ſo much certainty, as where the 
matter is id uable: ꝓet the Court held, That the plea is not good; For an In- 
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ducement ta a Travers ought al wales to be ſufficient in matter which is not aw 


Wherefoze it was adjudged foz the avowant. 


eue Againſt che Inhabitants of the Hundred . . 


r Reor,ofa Judgement in tbe Common Bench, in an Action upon the Stafars 
Est Winton, of Hue and Cry. The Crroz aſſigned was, Becauſe the gpaſter 
bzought the Adlon foz a Robbery committed upon his Servant, and the Servant 


was ſwo2n, where it was objeited by Calchorp; That the after who had the 


loſſe ought to be ſwozn: But it was anſwered by Grimiton, That the Servant 
ought to be ſwozn and not the Palker ; Foz although the loſe ts to the gpatter, 
when his Servant is robbed of his money, yet the Servant, upon whom the oh. 
bery was committed, is the pzoper perſon to be [wozn, that he was robbed, and 

Rdbbery, The ſecond Erroꝛ init ſted upon was be= 


£ 


that he knewnot any ofthe 
cauſe tue Action is bzought by the party and the King, yet neither upon the jopn- 
ing of Adue, noz in the Venice facias, fs there any mention of qui tam pro D ,mi. 
no Rege &c. hut of the patty himſelf oaly. Sed non allocarurz Foz ft was ſaid, 
That true it is. when the Attlon ts bzonght upon a penall Statute, where part is 
given to the king, and part to the party pzoſeruting, there it oaght to ve ſo, and 
it is the common courſe to enter the party qui cam pro &c. But when the Bing is 
only named as an offence agatnſt the king and the party, and the king ts not to 
have any part of the ſumme retovered, but only to have a Fine, there neither in 
the Iſſue noꝛ in the Venice facias fs any mentton of Qi tam, xe. and ſo are all 
the pieſidents, as Keeling affirmed. And of that opinion was all the Court; 
Mhereupon rule was given, Tyat Judgement ſhould be affirmed, 


Anonymus. 


C:ion-upon the Cale, f0z theſe wozds, Thou haſt given J. S. nine pounds for 

forſwearing himſelf in Chancery, and haſt hired him to forge a Bond, After 
Uerdf upon Not guilty pleaved, and found foz the Plaintfff, Mallet the Queens 
Dolicitoꝛ, and Holbourn moved in arreſt of Judgement That theſe wozds bg not 
actionable; Foz it is not alledged as to the firſf wozds ) That any ſuit was in 
the Chancery, 03 that he foz\woze bimſelfin his anſwer o; asa Witneſs, 33 
doth he ſap. That he ſuboꝛn d him to loꝛl wear, Noz that he gave that unto him to 
foz\wear himſelf, Noz that he knew that he foz[woze himſelf, Noz doth ſhew any 
particular wherein he foz\wo2e himſelf. And to ſay that he gave unto him nine 
pounds foz foz\weartng himſelf, may be intended That he was infozced to pay if 
by reaſon of his falſe oath, Scan a!locancur; Foz the woꝛds are to be intended 
accoꝛding to the uſuall manner of ſpeaking, That he hired him to fozſwear him 
ſelf, and although he doth not ſew that he was ſwoꝛn in Chancerp, noz what * 
ſwoze it is not matertall; fo2 if he never was ſwozn, it is ſcandalous unto him to 
ſay, That he pꝛocured one to loꝛſ wear himſelt in a Court of Recozd although it 
is merely falſe, becauſe he never was ſwozn. Decondly, Co the wozds, That 
he had hired him to fozge a Bond; although it is not ſatd, That he hath fo2gev a 
Bond oz that it appears he hath done the Ac, it is ſcandalous, And ſo held all 
the Court; Wherefoze it was adjudged (oz the Plaintick. 


Mackaller zer/#s Todderick: 


[i —— Judgement in the Court ofthe Tower of London, in Aſampſit; 
Where the Plantiff declared That the Defendant pꝛomiſed him in conũ de⸗ 
ration that he would pꝛocure the laid M:ckaller to be pꝛeſented and inſtituted to 
the Chappelof the Tower, being a Donative in the kings gift, xc. to pay unto 
him twenty pounds upon requeſt. The Plantitt alledgeth in a o, That by his 
labour and means the Bing pzeſented 3 = Mackaller to the ſaid Chappell, 

and 
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and he was admitted, inſtituted, and fudacted into it and that he required the pay. 
ment of the ſald Twenty pounds at ſuch a dap, 8c, and the Defendant had not 
paid it. The Defendant pleaded non- Aſſumpſit; and Uerdick and Judgement 
foz the Plaintiff. And now Erro2 bzonght, The Erroꝛ aſſigned, That Judge 
ment was given foz the Planft, where it ought to be fo2 the Defendant: And 
now Fleichei foz the Plaintiff in the Writ of Erroz moved, That this Judge- 
ment was erronious, becauſe he declares upon a pzomiſe grounded on a conſfde- 
ration againſt Law, and that being the only conũ deration, the Aſampſit ts void: 
and foz that relycdupon the Cale of Onely, 19. Elz. Dy. & Cok. lib, 3. fol. 82. 
Et ad jouins tur. | 


=—_— Eliot verſus Skyppe 
D. toz nineteen pounds, ten ſhillings, and Counts upon a Leaſe fo; years 
of certain Copphold lands, rendzing eight and thirty pounds per annum 
at Pichaclmas and the Annunciation, by equall pozttons ; and upon a Leaſe of 
certain Freehold lands fn the ſafo Uill: rendzing twenty ſhillings per annum af 
the ſaid Feaſts: and foz nineteen pounds foz half a pear of the ſaid Copyhold,due 
at the Annunctatſon laſt, and #02 ten ſhillings foz the Freehold due at the ſame 
Feaſt, the Action was bzought. The Defendant pleaded Non deber,and found 
fo2 the Plantiffquoad the ten ſhillings foz the Freehold: And foz the ntneteen 
pounds, q wa the Copphold rent it was kound foz the Defendant. And the 
Cleerk of the Allize returned the Pea, That it was found fog the Plantiff 
quoad ten ſhillings parcell of the ſaſd nfneteen pounds ten willings; Ec quod the 
ninefcen pounds re ſidue of the leid nineteen pounds ten ſhillings, That the De 
fendant non deb-:. And foz this cauſe ft wag mobed in arreſt of Judgement, 
That the Uerdic is incertaſn, which ok theſe rents was not paid. Bat beconſe 


that this Jae was tried befoze Juſtice Berkeley , and he well remembzed, That 


the Jury found foz the Copyhold rent foz the Defendant , and foz the Freehol> 
rent foꝛ the Plaintiff. therefozeit was ozdered, That the return of the Poſtez 
ſho:d be amended accozdingly; And that then the Plaintiff chonld have his 
Judgement. 
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Term, Sir James Weſton, one of the Barons of the Exehecquet (who was 4 
wiſe and learned man, and of courage) died at his Chamber in the Inner- 
Temple, Ard afterwards Paſch, 10 Carol, Richard Weſton of the fame Inner- 
Temple was made Scrjeant;z and within four days ſworn Baron of the Ex- 


checquer. 


A Prohibition was pꝛayed by Cal:horpfor againſt Par ſon of 
| W. in the County of Weſtmerl. oz ſuing foz tythe of Trowts taken in a Ri- 
ver, becauſe they be te;z Naturz, and ſhewed a pꝛeũ dent in; Car. where a Pꝛo⸗ 
hibition was granted againſt the ſame Parſon foz ſuing foz tythes of E eles taken 
in the River becauſe they be ferz Na u- a; & dap was given to ſhew cauſe why it 
ſhould not be granted. And Richardſon ſato, Chat de knew where one ſuing foz 
Contes taken in Met hold Marten. a P3obibition was granted upon debate; 
And that in Y ar moveh was a Butt foz tythes ot Herrings taken in the Sea, but, 
they could not pꝛc vail. ] ne. ſafd, That in his Country of Wales thep uſe to 
pay tythes foz Hertings: And in Ireland ff is a common courſe to pap tythe of 
Salmons taken in Rivers, Richardſon ſafd, That, peradbenture map be by 
cuſtome ; other wile tytzes be not payable foz Fiſhes taken in Rivers. , 


Gobbets Caſe, 


Rohibition Was p2ayed by Bulſtrod foz Cobber,to tap a ſuit in the Spiritual 

Canrt. foz defamation, in ſpeaking theſe wozds, He is a Cuckoldly Kni ve, 
and cited p2eſidents,that fog ſ-ytng, He is 2 Knaye and a cheating Knave, ſult being 
In the Spiritual Court. a Pꝛohibition was granted upon good adbiſement; And 
the Court ſaid That pzefident is not ttke to this Caſe ; foz there was not any 
offence where with the Spiritual Court ought to meddle ; but in this caſe foz 
theſe woꝛds it is pzoperty to be examined and punicht there pro reformatione 
mevium ; fo2 it is a diſgrace to the usband ag well as to the Wife, beeauſe he 
fiffers and conntves at it. Whereupon (abience Richardſon) ft was denped to 
grant a Pꝛohibitton. Secondly. Jt was moved, That this choald be granted 
upon the Statute of 2: H. 8. becanſe he was ſned in the Court of the Arches, 
whlch is in the Archb/Gops Juriſdiction, and the wozds were ſpokenat Thoſtle- 
worth in Lond«n Dfoceſs, as appeared by the Libell. But Jones ſaſd, That he 
was inlo med by Doctoꝛ Dvck Ehancelloz of London, That there en 
foz long time a compoſition betwirt the Biſhop of London and the Ar of 
Canterbury, That if any ſuit be begun befoze the Archbiſhop. it ſhall be alwaſes 
permitted by the Biſhop of London, Do as it is qu-ñ a generall Licence, any ſo 
not (ued there but with the Biſhops aſſent, and fo2 that reaſon the Archbiſhop 
never makes any viſitation in London Dioteſs: And hereupon the Pꝛohibltton 
was denped. 


N 4 Emorandum, That in the Vacation, betwiĩt (Mic haelmas and Hillary 
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| Chapryans Caſe. 
Pius by Chapman, to reverſea Judgment agaſnit him upon an Endicment 


ol being a common Barretor, where having traverſed it in the County 

of Devon betfoze the Juſtices of Aſſiſe there, and the Endidment found and 
Uervitt againl him, And Judgment being given, that he ſhould pay one hundzev 
Marks foz a fine, and be impꝛiſoned fo; two moneths, and Ide) in milericordia, 
The firlt Erioz aigned was, Beraule the Endictment is, That he was a com- 
mon Barretoꝛ contra formam diverſorum Statutorum, which is not good; foz it is 
an offence at the common Law, and there is not any Statute to puniſh it. Sed 
non allocatur; Foz ſo is the common courſe of Endictments, And common 
Barretry is an offence againſt divers Þtatutes, viz. Maintenance, and the like. 
Theſecond Erroz, Becauſe upon the Envictment, pzoceſs being awarded, hs 
appeared gratis at the following Aſliſes. and pleaded No: gnil:y : And then a Ve- 
"Tn nire facias was awarded returnable the lame Afliſes, and was thereypon then tried 
| and loud guilty. That this Venite facias was miſawarded to make it returnable 
at the ſame AMtſes, where it onght to have been returnable at the next Agiſes ; 
ſo as there ought to have been fifteen dayes betwixt the Teſte of the Mzit and 
the day ol the return, and not to have been made returnable the lame day. Sed uon 
allocatur; Foz it is the common co te thzoughont all England : And as Rolls 
who moven ft ſafd, That true it fs het he ia in the Gaol, ſuch a Tryal may be 
1 the ſame Afſiſes, But not ſo when the party is at large and comes in gratis. But 
| | the Court ſaid, It is all one, and the Tryall good as well in the one caſe as in the 
. | other. Anvſo it is here a good Tryal: Wherefoze, &c. Thirdly, Jt was alledged 
1 foz Erroz, becauſe it is Ideo in miſcricordia, where it ought to habe been 
1 Ideo caplatur, being upon Endictment foz an offence finable. But it was 
| (thereto anſwered by Beare, That the Recozd is Ideo committitur Gailæ 
lf (being there pꝛelent) to remain foz two months. Wo there needs not an Idoo 
Uh! | capiarur, hut whkre he is abſent ; foz the Ideo in miſericordia is but ſurpluſage: 
[4 Wherefoze foz this cauſe Cur'a adyiſare vult. 


— 
2 


5 Pridgeons Caſe, Poſtea. 


Ridgeon was bʒought to the Barre an Habeas Corpus, and it appeared 
upon the return thereof, That he at Lincoln, upon complaint to two Juſti- 

tes of the Peate next adjoyning, was oꝛdered to keep a Bastard Child, he bg- 
ing actoꝛding to the las Oꝛder the rezuted Father. From this Oꝛder he appea» 
FEAR led to the nert Quarter Seſſions of the Peace; at which Seſſions the matter 
1 being examined, he was diſcharged, and the fozamer Ozder repealed. Afterwards 
i at another Quarter Selllons of the Peace, the matter being re · examined, it was 
oꝛdered accozding to the furt Dzver, That he ſhould be accounted the reputed 
Father of the Baſtard, and ſhould keep it; And that if he did not perfozm it, he 
thould be appꝛehended and committed; and thereupon being appzehended and 
coumnitted, and all this matter returned, the Court held. That he being diſcharged 
at the nert Seſſions, to which he appealed accozding to the Statate of 18 Elz. 
The ſecond Seſſions hath no power to alter it: And becauſe none were there to 
maintain this return. he was bayled, and dap given, That if other matter were 


not ſewn, &cc. be Hould be dfſcharged. 
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Henry Cort verſus Epiſcopum Sandi Dividis, Dorothy Owen, 
and Thomas Pritchard, Hill. 8 Car. rot. 454. 


Rror of 8 Judgement at the grand Sefſſons in the County of Pembrook, in 

an Aſſiſe of Darraign preſentment by Henry Cort, againſt the Biſhop of Sc. 
Davids, Dorort'y Owen, and Thomas Pritchard, loʒ the Church of Scackpoole, 

The firlk Erroz afligned was, Becauſe, pon the gelt dap, Thomas Pritchard 

appeared, and caſt an Efſopne, but the other two made default, whereupon Re⸗ 
ſunnnons {Tued againſt them, returnable dic Martis next following; and at the 
next day they caſt an ©foyn, which was challenged and denyed. And now mo⸗ 
ved to be Crroz, foz that there was not dem dies giden them, as there was to the 
firſt when he appeared and was Eſſopned, and that there onght to have been one 
CCopn allowed unto them. Sed non allocatut; F03 idem dies ſhall not be giben 
when thep make defanlt , ond after once default and reſummons. an Cfſopn is 
not allowable by the erprels wozys of the Statafe of 12 Ed. 2. The ſecond Er- 
r0z aſſſgned was, Becauſe the Count is, That he pꝛeſented ad eandem, and doth 

not name the Cherch; ſo it is uncertain. Sed non allocatur: Foz the Churchts 
fr named fn the Plaint, and needs not to be named again. The third Erroz 
aſſigned was, That Tales de citcumſtantibus was awarded, which ought not to 
be in an all e but upon N:6 prius, which was held a manifeſt Erroz, if it had 
bren ſo : But upon view of the Recozd, there were not tales de c rcumſtantibus. 
Sed quod ha beat decem Tales ſecundum formam Statuti; Foz ft fs intended by 
thetr petition, that they took their alliſe in the grand Sefions, which is appointed 
by the Statute of 34 Hen, 8. cap. 26. The fourth Erro; aſſigned was, becauſe 
the JCue being, whether Henry Cort did laſt pzeſent one Richard Dolber the laſf 
incumbent wio was inſtituted and inducted upon his pzeſentation : The Plain» 


tiff offered in evidence Letters of Jnſtſtution, which appeared to be, and ſo , 


mentions that they were ſealed with the Heal of the Biſhop of London, becauſe 
the Biſhop of ©. Davids had not his Seal oł Office there: And thole Letters 
wers made out of the Dfoceſs: And the Defendant had demurred thereapon , 
That thoſe Letters were fnſafficient, and the Demurrer was denped, which 
Jones ſaid was an Erroz, becauſe they ought to have permitted tho Demurrer, 
and ſhould hade adjavged upon it. But it was held, That the not admitting of 
the Dem:rrer oaght not to be alligned foz Erco: F0z when upon the © vivence, 
the matter was over ruled by the Juffices. of Aſiſe, That was a pzoper cauſe of 
a Bill of Cxceptions. and the remeny which the Statute appoints fn ſuch caſs ; 
and foz the matter of the Letters of inſfitatfon ſealed with another Seal, and 
made out ol tye Dioceſs, it was held, They were good enough; foz the Seal is 
not mxveriall ft teing an A made of the (nMifuition : And the writing and ſealing 
ts but a Te ſtimontal thereof, which may bs under any Seal, oz iu any place: 
But of that point they wou d adviſe. The fifth ©rroz aſſigned was, Becanſe 
the Werdſ> finds the J ue foz the Plaintiſf: and that the Church was full of 
the Defendant of the pzeſentation of the other Defendant, per te mous 
ſeweſite modo przceritum, and doth not ew When, and how loug time it was 
void, ſo as it might appear to the Coutt. But White anſwered, Jt is good e- 
neugh; fog it being found by the Jurp, that the value of the Chorch by the year 
wae 80. and that if was void rer tema; ſemeſtte: Che Eonrt ſhall intend it 
to he the full time of half a year, and the Judgement being onelp foz the 40 l. is 
well enough And ſo the Cotitt agreed” The fixth Erroz aſſigned was, Becauſe 
the Tit of admitting the Plants Clern, 4s awikeded to the Arch bichop of 
Canterbury, fog that the Mont t. — — whereas the Juſtices 
— the grand Sefions habe n power wann wide Arth Biſhop fo; they have 


to pemiſh hem it de votet ede cad of the Court voud 
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they were the Parches in Wales, then they had no ſuch power; and foz that cauſe 
a Quare impedir did lie in the adjoyning Counties, but not ſo at this day: But 


they would adviſe. Poſtea pag. 347- 
* | F Brett verſus Read, 


Sſumpſit. Whereas he was indebted to the Plaintiff in 20 l. to: Rent ar: 

rear, in conſideration whereof he aſſumed to pay, c. Upon Non aſlumpſfit 
pleaded,and Uerdic found foz the Plaintiff, it was moved in arreſt of Judge- 
ment by Germin, T bat this Declaratfon is not good: Foz tt is a reall Contract, 
it it were upon a Leaſe foz years; anda generall Aſumpſit, which is but an 
Afumpſit in Law, lies not foz it, no moze than upon a Recogniſance. Alſo it doth 
not appear, That it was a Rent upon a leaſe foz years, but it might be Rent⸗ 
ſervice, Rent: charge, oz Rent ſeck, that is behinde, which is moze ſtrong againſt 
the Plaintiff. '« rimſton moved fo the Plaintiff, That the Action lies, be 
cauſe it ſhall be intended Rent upon a Leale foz years, which is by Contract: 
and then an Afſianpſit may well be maintained upon it: And vonched the Caſe 
of Air George Manlcuil 17 J-c, who baought an Aſſumpſit againſt 1. S. ſuppo⸗ 
ſing, That in conſideration the Defendant might have and enjoy qufetly the 
herbage of ſuch a Park fo2 thzee years, he pꝛomiſed to pay 100 l. Adjudged, 
That the Action well lap, becauſe tt is but in nature of Rent. But all the Court 
held here That the Action lies not upon the generall pzomiſe: But if he had al» 
ledged, That in conſideration he ſhould fozbear the papment untill ſuch a dap, oz 
upon ſach a ſpecfall conſideratton, then the Action would lie; but not upon a ge» 
nerall ACampſit,; fo2 the reaſons befoge alledged and the Caſe cited may be good 
Law: Foz it is a ſpeciall pzomiſe to permit him to enjoy. And it was not a 
Leaſe, noz foz Rent upona Leaſe; Mherekoze it was here adjadged foz the 
Defendant. 

| Lord Haſtings verſus Sir Archibald Douglaſs. 


9 Trin. 8 Car. Rot. 133 1. 


tion ſur Nover & Corverſſon, as Adminiftratoz of Serjeant Davies, fo; 

divers Jewells. Upon Not guilty pleaded, the Jury found fo; part Noc 
ouilty : Foz other Jewells, Chat he is guilty ; And foz ſixty five great Pearls, 
and ſixty five ſmall Pearls, anda Diamond Chain, they found a ſpeciall Aer dict, 
That Serjeant Davies was poſſeſſed of them, and being ſo poſſeſt, made his 
Mill and thereby deviſed the uſs and occupation of all his Plate, Hangings, and 
Jewels to Dame El:anor his Wife, during her Midowhood, She 2iving good 
igcurity co my Daughter Lucie, Lady Haſtinge, to deliver and lea ve the ſame to 
my ſaid Daughter Lucie; at the day of her death or ſecond marriage, which ſhould 
firſt happen. That he dyed poſſeſt ofthoſe Jewels, And that after his death, the 
Adminiſtration cf the Goods of the ſaid ir John Davies was committed to the 
Plaintiff, That the ſaid E| anor, the Mile of Sir John-Davies,was the Dangh. 
ter ofthe Loꝛd Audſey. Carl of Calile-haven, And that ſhe in the life of Sir John 
Navies uſed the ſald Jewels, Et ut ornamenta corporis ſui uſually woze them. 
That afterwards the ſaid Elia nor married with the Defendant, and that he con⸗ 


verted thoſe Jewels, 8c. And if the Court ſhall adjudge foz the Plaintiff, they 


finde foz the Plaintiff, and damages 3701. and it not, foz the Defendant, Upon 
this ſpeciall Uerdic, it was argued at the Bar by Germin foz the Plaintiff, and 
by Calchorp toʒ the Defendant ; And now this Term, it was openly argued at 
the Bench and Berkeley and Jones argued foz the Defendant, That ſhe being 
the Daughter of a Noble-man, and permitted to uſe them frequently , ut orna- 
menta corporis ſui, and they belngeonvenient foz her degree, he ſhould have them 
as her Paraphernalia ; and when there be not debts to be paid (as it doth not ap⸗ 
pear there were anp) ſhe ſhall habe them againſt the Erecutozs oz /Avjiiniffra- 
fozs of her Hugband, and the Husband cannot diſpoſe of them from his 


Miles 
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Nutte s cuſtody, the pꝛoperty ia veſted in her, and the Hus band cannot gibe them 
away; and that is ot nec eſiity and foz conventency in the Law; Foz it is not 
reaſonable the Husband ſhould leave her naked of thoſe Jewels which the ulually 
did wear, and are fit (accozding to her calling) to weare: And it appears by 
Lynwood, That the Wife againſt her Hugbands Well, hath ſuch an intereſt in 
Goods which are her Paraphernalia, That her Husband hath nothing to do with 
them ; but ſhe may make a Will of them in her Hasbands life time, and map 
diſpoſe of them in vita Mariti invito Marico-: But they ſafd, This is not allow: 
able in out Law, Chat he ſhould diſpoſe of them in her Husbands life time, but 
when the usband doth not diſpoſe of them, they are inſtantly veſted in the 
Wife : And although the Husband map make a gift of them in his life time, 
yet he cannot make a Will of them, to diſpoſe g8:c. And compared it to the Caſe, 
Where a Fe»: hath a terme and takes Baron, he may give and diſpoſe thereof in 
his life time, but he cannot diſpoſe of it by his Will; as in the Caſe of Brausby 
and Grantham, and the Caſe of Bracebridg,, Plow 416. and in the Caſe. primo 
Henrici quinto Executor. 1o8. The Bing map give the Jeivels ot his Crown 
by Letters patents, but he cannot by his Teſtament diſpoſe of them And 
Berkeley ſafd, That this permiſſion of the Wife to wear them uſually, is as a gift 
of them unto her by her Husband, and compared it unto the Caſe of 11 Hen. 4.8 z. 
Where one takes my Son andcloaths him, oz my Wife and cloaths her, it is 
as it were a gift of the ſaid apparell unto them, and J map take them again with 
the apparell : And as by the cuſtome of London, and in ſome places in Wales (as 
Jones ſaid) the Alte ſhall have the moity of the goods, whereof her HÞusband 
dies poſſeſſed, pet her Hasband in his life time may give all the goods, but by 
bis Will he cannot pzejudice her, concerning her part; wherefoze be concluded, 
That ſhe ſhoutd have them notwithſtanding the Mill. And Jones ſafd That by 
the Civill Law, as the condition to tie her from marriage, ſo the limitation to 
have theſs Jewels during her Widowhood, is void, becauſe ſhe is abſolutely 
poſſeſſedof them; Whereupon they concluded, That Judgement ought to be ; 
given foz the Defendants. But Richardſon chief Juſtice and my ſelt atgued to 
the contrary, and that this is a good Mill, and that ſhe may not take them, 
but acco2ding to the Mill: But if the Husband had not made a Will, but had lect 
them to the diſpoſitfon of the Law, and the queſtion had been betwirt the E recy- 
toz 0z Adminiltratoz and the Wife, where there be not any Debts oz Legacies 
to be paid, oz where there be 4 /*:- to pay all Debts and Legacies beſides thoſe 
Jewels there peradbenture, the Law will allow her to take and enjoy them as 
her Paraph-rnalia : But where the husband hath made a Mill and limited, yow 
the ſhall have them, the ought to take them as the husband appointed, and his 
Mil is as good and as well to be perfozmed as his gift in his life time; [and 
that its not like unto the Caſe of 11 Hen. 4. 83. foz there it is a good gift to 
the Son and to the eme, by the Raviſher, and the husband may well aſent * 
unto them. So are the Caſes 11 H. 4.12; & 34 Hen. 6. 10 That goods dedj- 
cated to the ſervice of a Chapell oz Church are a good gift to the Wardens of 
them in Law; but this permiſſion by the huzband foz the Wife to wear them, 
cannot be a giftof them in. Deed noz in Law; Foz the husband cannot give 
ought to the Wife, they being both but one perſon in Law, And as to the ob- 
jection, Chat although an husband may diſpoſe of them by Act in his life, pet he 
cannot by his Will. It was anſwered, Truedt is, That a man who hath a thing 
real in anothers right 02 a Chattle perſonall in anothers right; although he may 
give, pet he tannot deviſe if, as Plow. 19 . in Bracebridzes Caſe. So where 
an Execut63 makes a gilt of godds, which de hath as Grecutoz, it is a 8 
but a deviſe of them is not good, becauſoherdaththem /» anter droit: But, of all 
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Chattels perſonal; although theUUite:haw ſhomefoze marriage, the abſoluta p 


perty by the marriage is be ed in the bookany, and he may give. them in þſs lite, 
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And to the Caſes, Chat tde Bus band wa vy gift of all his Goods , bona fide, 
event his Wife, That the wall not hade am part of them, notivith 
the cuffome in London, Wales, and elie where, pet by bis Will it he deviſeth them, 
it hallnot truſtrate what ſhe ought to have by the Cuſtome, they agreed to be 
good Law; foz Cuſtome is another Law, and inſtantiy by the death of the us 
band, fixeth the interreft in the Mile: But the Goods which ſhe claims as Par- 
phernalia be not giben to the Wis, but thoſe which are of neceſſity and conve. 
nſency foz her; And when the Husband leaves her what is foz her neteſſity(viz) 
acceſſary apparell, he may well make a diſpoſitfon of the reſidue, by his Mill. 
And teʒ that purpoſe was cited 19. Hen. 6. 11. A Feme fog her Quarentine map 
have her living de communi , but ſho map not take any thing, anleſs for ne- 
ceſfify. Ind where the Civſil Law faith, That the may make a Will*is the 
te of her Husband of hor Parapharnalia , yet the Common Law ( wherebp 
we are to he guided ) is exprefip contrary to it; That ſhe may not make a Will 
of any Goods but with her Yuasbands allent, and that the Pasband Could aſ- 
ſent afterwards, and deliver the Goodgaccozding to her Will, foz then it is as his 
own gilt: But ol an obligation oz things (nauton, a Wee may make Crecu- 
f0zs by aſſent of her Þngband, and may make her Yasbaid her Txrecutoz , as 
appears by the Foods 4 Hen. 6. 31. 39 Hen, 6. 27. 3 Ed. 3. Devife t 3. 26 Ed.; 
71. andthe intereff, and poſteſſlon. and pzoperty of ſuch Ooodsas are c alled Pa- 
ra pb ernaſia are in the Hue band, and he may dediſe than to dis wife and that 
ſhe wall take them by the Deviſe, appears 33. Hen. 6. 31. Where he deviſed to 
his Wife her apparrel, and ſhe jaſtifies the taking of them by the deviſe and de- 
liverp of the C xetutoz, 37. Her. 6. 28 What the ought to take only her neteſſary 
apparel, 1. E\'z, Dyer 166. 18. Ed. 4 11.12. H. N. 7. 33. & 24. Chat the pꝛo. 
perty end poſi ſſion of thoſe Goods be in the husband, and ſhe may not make a 
Wilt, of them without her Husbands aCent.and a Caſe was cited in the Exche· 
quer Trin. 28. El 2. betwixt the L o Treaſurer and others, Erecutozs of Ni- 
o count Bindor, againſt Mary Alcoemteſa Bindon, in an Adton of 770v- & con- 
ver ſion of Jewels of the valne of a (houſand potmds, ſhe pleads to all, beſides 
ſich Jewels (which were a Chain and Brocolets, not exceeding the value 
of ſixteen hundred pounds) Not guilty : And as fo them, ſhe ploads , 
That ſhe was the wi'e of Uiſcount Bindon at the time of his veath, and the aſy- 
ally woze thoſs Jewels as Oznaments of her body, and averrs, That the E xe- 
cutozs had At, to fatisfle his Funeralls, and all his Debte and Legacies. be- 
fides thoſe Jewels; and ICs was taken, That that they had not .//-:- to ſatts- 
fle all the Debts and Legacies, befides thoſs Goods; ſo thereby it is to be ob- 
ſerved, That Jewels of 160 |, foz a Ulconnteſs were not allowable Parapher- 
na lia, ii he had diſpoſe them in Legacies: And it was anſwered, although here 
in this caſe, the Defendant be the Dauatzter of an anciont Baron of this Keakn, 
and ol an Earl in Ireland, yet being married to Serjeant Davies, the ought to 
have them as his wife - And there is not any neceClity the ſhould have a Chain 
of Diamonds, and the ſaid fixtp five great Pearls, and the fix(y five (mall 
earls, which re things hanging looſe, and are not in any Thain oz Bracelets; 
dthep be not foz-mpnecefiity (oz Dyznanent oz foz covering. But quacuns 
que vin date, Lek — having exprefly diſpoſed of them vy his will. he map 
not again it his willl take them without the afſent of the Adminiltratoz, and with 
out delivery, and not ol her own head detain them, without entring ſecurifp: And 
where it (salledged, That in the Civil La conditfon to reſfrain a ſecond mar- 
riage, is not allowed: bis is no conditio n. but a limitation only, and it is rea. 
ngen de Jede, but only tht dh an occupation of he Bat, Pas 
de die or eweis, | 8, g 
ard Jewels during her Wibotwhood ( which may be) and no abſolute gift of 
them, as fs, in 37. Hen. 6. 30. the Caſe of the Gzaple, and Plowd. in Weldens 
Caſe; And they concluded, That this is a good diſpoſition by the Mil. and a de- 
cſncation of hie intent, any takes way that, which othertaice ths: might 7 
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the Law; and his expreſs controties any im kt. as it ts p. 
2 A fog as h 8 hs hth ee ee h e © . 
ned, and neither ſhe noz her Yusband can have them; Wherefoze they conclu⸗ 
ded foz the Plaintiff. 


The King verſas Bagſhaw! 


[Nformation by Fletcher fog the King and himſelf againff Bag ſhaw. and demands 

22 1; upon the Statute of 5. Eliz. foz occupying the Trade of Golvſwfth, not 
being ce. The Defenvant pleaded the Cuftome of London, That one 
being an Appꝛentice foz ſeven ptats and made Freeman of London, of any 
Trave, may uſs any other Crade in the ſame City; And ſhewes that he was 
bound an appzentice in the Art of the Cozvwepners, and ſerved therein foz ſeven 
years, and was made Freeman of London, whereby he juſtifies, & c. The Rings 
Attozny demurres thereapon, am ff was argued dibers times at the Barre; 
- Firff, @xcopttonto the manner of the Plea, becauſe he pteavs quod uci poſſit a- 
np other Trade, and not quod aſus fuit; and foz that was relped upon 22. Ed. 4. 
8. Preſctiption, quod poſſit Turner ſon Plough. And dsth not ſay, Tbat he hath 
uſed to turn c. is not good. Vat it was thereto anfwered by Grimſton, That 
this being alledged by way ol Cuſteme in the Cities, and not as a partieulat 
Pꝛeſcription, is well enongh; Foz peravbefiture it is a thing intended, and (6 
not uſed in facto: And in pzook thereof was cited 21. Ed. 4. 28. old Book of En. 
cries t4t. leading. That ebery Citi en and Freeman map veviſe in Poztmain,;, 
allowed to be good, And fo that opinion the Court incifned. Secondly, The mat- 
ter ol the Plea is not good, becanſe Taſfome cannot be alledged again a Sta- 
tute: But it was thereto anſwered, That being the Cuſfome of London 1 
Cuſtomes ars confirmed by Parliament) it ſhall be good. But thoreof the 
Court doubted, and dell vered not anp opinion, becauſe the Kings Attoznep chin 
Tearm watved the Demurrer and took Aſue, upon the Caſfome, and pzapey, 
That the Defendant might rejopn: Wherevpon the Detendant moded now bp 
Rolls, That he might watbe his Plea, and plead Not guilty. But the Court 
doubted whether he ſhould be recetbed, without the aſfent of the Attozny Genes 
tall, Uherefozothey would adviſe: And afterwards the Attozney being moved, 
would not aſſent, Whereupon he rejoyned, &, 


Cort verſus the Blhiop of St. Davids, ante pag. 34t- 


V V As now mo bed again by Noy Attoznep General.and he — ttt 
ted, That the Uerdid was not good and the Jarp had not nfred, 
becauſe they did not find when the Church betame voto, but ſaid in their 
quod tempus lemeſtre modo tranſiyit, which map be long time befozo the zit 
bought But all the Court, ſcriarim, dellbered their opintons, That the Wervice 
is good; and it is not neceſſary to find when the Church became bold. But mo- 
do ttanſivit Hall be intended, That the ſix moneths paſſed hanging the WMzik, 
which is onlp inquirable in reſpect of the damages. And when here the value the 
Church ts inquired and found of the annual value of 80 l. and that the Deſen 
Pritchard is found to come in ex preſentatione of the Defendant Owen: Do the 
Patron and Ancumbent are named in the Mzit; although the Defendant may 
be in foz ſix moneths by the ſame Patron which was named befoze the Witt 
N the Audgeme aurt 
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and the wozds after, That bh w8$admitced, inſtituted, and induced in eadem, 
which refers to the Church mentioned in the Plaint. Therefoze it was held good 


etoigh: Whereupon Judgement was affirmed 


Fayrewethers Caſe, 


A Cerciorari was awarded to the Juſtites of Aﬀize of the County of Suff. to 
4 remove an Cndictment of Common Barretry agaiuſt one Fayrewerher, a 
Juſtice ol Peace of the ſaid County: and the Endiament being removed, and 
the Defenvant traverſing it, and rule given foz trpall thereof at the Barre, and 
that the Defendant ouldbear the charges of the witneſſes, becauſe the Recozd 
was removed at the Defendants @uſt, Noy the Rings Attozney moved, That 
it would be tried in the County by N1k prius, becauſe otherwiſe divers witneſſes 
would not appear to pzoſecute by reaſon of the charge and trouble, and that the 
King hath his election in what Court, and in what manner he will try his Suits, 
But the Court concefved, Becauſe it concerned a Juſtice of the Peace, who-per- 
adbenture might have incurred the diſpleaſure of many, by reaſonof his diligent 
etecuting bis Office: and foz that. it is a cauſe which will require great exa- 
minalion, and is not fit, by reaſon of the ſhozineſs of time, to be tried at the Aſi, 
zes by Nui ptius; therefozethep denyed his motton, and held it convenient it 
would be lrped en Banco. and divers pzeſidents were cited ot one Aten, and 
ol one Whyſtler and others, where, in ſuch caſe, Trpals were in Banco. But 
the Alnga Attoꝛnep ſafd, Theſe were by conſent : But it is here denyed: and 
Keeling Clerke of the Crown ſafd, That divers pꝛeüdents have been of ſuch 
Trpals apon Endfaments in Banco, without any conſent of the parties, and a- 
gainſt the will of the Pꝛoſecutoʒs. and in moze remote Counties. And the Court 
ſaſd by the Statute of Niſi prius it is appointed, That Trpals ſhall be in Banco, 
where dhe cauſes magna indigent examinatione, às this caſe doth: But if the King 
wiltfignifie his pleaſure, That they (hall be trped by Niſi prius, ft is fit he ſhould 
be obeyed; Pet not upon ſuggeſtion of the parties only. Afterward the King 
by his Letters fignſfied his pleaſure, Chat it ſhould be tryed by Niſi prius. 


Vicount Dunbarrs Caſe. 


Ote,All the Juſtices and Barons were aſſembled at Serjeants Inne in Chance- 

ry: Lane, by the Kings command, upon a Queſtion concerning the, King, in 
a Caſe proſecuted by Doctor Chambers againſt Vicount Dunbarr: Where a Fee- 
Farm lie to the King cut.of the Lands of the Viſcount of Dunbarr, being arrear 
for ea omitted out of the charge by the connivence or negligence of 
the, Clerke, who ought to have pur it in charge, and ſo continued untill the Pardon 
of 21, Lc. Whether it were diſcharged by the Pardon? And it was reſolyed that i: 
was not; For it is a Debt to the King; and the omiſſion of a Clerke ſhall not pre- 
judice him. as alſo becauſe it is excepted by the Pardon; if not by the words, at 
left” vile in the intent. 


94 
„ 89 + 4 


Peck verſus Ambler. Mich. 9. Car. rot. 348. 


/ & Sivripfie. Whereas the Defendant, primo Caroli, pzomiſed the Plant, 

Chat be ſhould enjoy ſuch Lands in poſſeſſion, and that he would ſave him 
harmlefoconcerning any action and nit againſt him foz them, That he was 
o»/ted of the Poſſeſſion by Meddlecourr 1. Jul. 3. Car. and that a good recovery 
was had againſt him in an Ejectione firme 2. Car. wherein he was condemned in 
vapughvancaltsleven porno; by n rent ha lexred to be arreſted 
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And that, upon 1. Augult-7, Caroli, he gabe unto him notice thereof,and required 
him to d ilcharge him of that Judgement, and ſave him harmleſs from it; And that 
the Delenpant bad not diſcharged the Judgement, whereby he remained ſubject 
thergto, and durſt not go abeut his buſineſs, to his damags, cc. The Defendant 
pleaded the Statute of 21. Jac. of Limitattons That this outer was: upon a 
Judgement in rin. 2. Car, and the notice and requeſt in-Jaly 2, Car. ſo moze 
than ſix years alter the caufe of adton, and befoze the Action bzonght; and traver- 
ſeth the »»/ter in July 3. Car. 03 any time after July 2. Car, And hereapon the 
Plaintiff demurred. And now Wrytfield foz the Defendant moved, Chat the 
Plea made good the matter alledged becauſe the bzeach was befoze the fix years. 
And to that op nion the Court inclined. But becauſe he failed in the other part of 
the breach ol the ACumpſit in not ſaving harmleſs, but ſuffering the Judge- 
ment to remain in fo2ce, and by reaſon thereof he was endanger'd to be arreſted 
which part is not anſwered; therefoze the Plea was held ill, Foz by the Judge · 
ment he is damnifted although it be not alledged That Execution is ſued he be 
ing ſubject to the Execution, and in danger tobe charged. And although the De- 
fendant be a Stranger to this Suit wherein damages and coſts arc given and 
therefoze ought to have notice yet when notice is giben unto bim thereof, 
he ought to pꝛocure him to be diſch»rged; and therefoze the Plea is ill on that pert: 
And the Demurrer being generall , Judge ment is to be given foz the intire 
Aſſumpſit againſt him, and it was therefoze adjudged foz the Plantiff. and 
Jones and Berkeley held That if a man aſſume to pay fifty Nuarters of Malt in 
five pears, every pear ten Nuarters, if he fail of the payment of any of them an 
Aſſumpſit liea, and he ſhall recover damages foz all, which is arrear, and foz all 
the reſidue of the five years: But J doubted thereof, But foz the pzincipall we 
all agreed, 
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Margaret Harts Caſe. 


Arga ret Hart bzought an Action in the @heriffs Court in London, againſt 5 

another Woman. (oz ſaying, That ſhe was an attant Whore, and went 
from Chamber to Cramber playing the Whore, This was removed by Habeas Cor⸗ 
pus into this Court,and WBapl put in Stone moved foz the Plaintiff, to have the 
canſe remanded becauſe foz theſe wozds Action lies not here, but they were action. 
able there by the cuſtome of London, becauſe ſhe is there paniſhable foz ſuch of - 
fence.but the Conrt denyed to grant a Procedendo, and ſaid an Action lies not foz 
oy wozds, but that che ſhould be ſued oz Defamation in the Spirituall Court 
only. ne: 
T: e Caſe of P:idgeon, Ante pag. 341. 


V 2 moved again by Grimton, And all the Court. Richardiog 
chief Juſtice being pzeſent, delivered their opinions (criacim, That the 
D2der in the firſt Seſſions was concluding; and the Ozder in the laſt @eſſions 
was meerely void: Foz the Gtatute of 18. Eliz.cap. 3. appointing, That upon 
Appeal to the Seſſfons from an o2der of two Juſtices of the Peace, their Ozder 
ſhall bind dim who ts adjudged to be the reputed Father; and he in this caſe ha- 
ving appealed to the @cſions, and they making an Ozder in Court, That 'O3- 
der is finall and no other Seſſions noz authozity map meddle therewith. And to 
pꝛode this ] ones ſafd, Jt was reſolved by all the Juſtices of England upon confe» 
rente, in the tale ol one Andrew Windſore, upon the @tatute of 4;3.Eliz.of Chari- 
table uſes, I an appeal be upon an Oꝛder of the CommiCtoners of charttable 
Ales, to the Lozd Keeper, and he by-Decxee confirm the Dzver that confirma- 
tion ts porpetually binding; and dere cannat be a bill of review thereof. 0 it 
bath been reſolved, Where, upon the Statute;of 3 7. Hen, 8. foz Mythes in 
London, if a Jndgement bg given by.the Lozv Pajo0z,aud upon an Appeal to ths 
K.03d kegyer that Judgemontbo.aifirmed, gcc, the party is concluded, and thall 
c reſolved, That the 
na econd 
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ſecond Dzder made at the ſecond @efffons was meerly void, and his commitment 
unlawfull ; wherefozehewas abſolutely diſcharged. And it was held, That tho 
Statute of ; Carol. doth not aid this Caſo ; foz the Statute there is, That ff the 
two next Juſtices of Peace make not pꝛobiſion foz the Baftard, the Julficos of 
Peace-at their Quarter SeCions mall ſettle an Ozder foz keeping of the Ba- 
Tard, as the two next Juſtices ought ; But it doth not give mode power oz au- 
thozity. noz gives authozity to one S eſtlons, to alter that which in a fozmer Hel⸗ 
ſtons was ozdered, 


Wickham and others verſus Enfeild and Elizibeth his Wife. 
Mich. $ Car, Rot, 66. 


Reor of a Judgement in Dower, by Wickham and others, againft Enfci!d 
and Elizab:ch his Wife, late the Wifo of William Symms, which the de- 
manded as yer Dower ofthe Lands of William Symms her fozmer hag- 
band, The Defendant pleaded Nxnques 4cconpl: in lar all Matrimony: Jflne 3 d 
furt accouple in lojall- Matrimony, and thereupon a Mzit was awarded to the 
Biſhop, whocertifled, That ſhe was accoupled in vero Macrimonio cum ptæ- 
dicto Willielms ted clandeſtino; & quod uilieimus & Eliz,, thori & menſæ par- 
ticip itione mutuo cohabitaverunc uſque ad mortem præ ſicti Mllielmi: and upon 
this certificate Judgement was given foz the Demandant: And the Erro; aſ- 
ſigned, Tbat there was not a Mit ozighnall noz Warrant of Atturney foz ths 
Defendant. But, upon diminution alledged, the Mzit was certiſted: But foz 
the Warrant of Atturneꝑ becauſe it was not aſſigned of Retoꝛd that dimtinution 
might be alledged it was held it was not now aſfignable, The ſecond Erroz aſ⸗ 
ſigned, Becauſe the Mzit of view, upon view demanded; was awarded and re 
turned and nothing indozſed thereupon, That the Sheriff velivered the view, 
But becauſe he afterwards appeared andpleaded he ſhall not now have adban- 
tage thereof. Alſo the Court ſad, Jt was good enough without the Sheriffs 
name tndozſed upontt. Thirdly, It was alledged foz Erroz That there was 
neither day noz place of the Marriage mentioned in the Biſhops Eertificate. Scd 
non allocatur ; Foz the day 02 place of the Parriage is not matertal: fog it is not 
ACaable, becauſe the Certificate from ths Bilhzop is concluding. The fourth 
Crroz was alligned ore renus by Puleſton, of Counſell with the Plaintitt, in the 
Witt of@rroz, That this-Certificate\s not good; foz it doth not anſwer to 
the woꝛds in the Iſſue, which are Jud ne unques accouple in loyall Marriage, 
and he ought accozvingly to have , Quod fuit copulatus in legitimo Ma- 
- trimonio 2 And he doth not anſwer to the woꝛds in the Aue; but Quod vero Ma- 
trimonio, (ed clandeſtino copulati fuerunt, &c. Foz, That it was a true Matrt- 
monp, and that they lived together at Bed and board, is but argumentative, that 
they were lawlully married. Sed non allocatur; F03 vero matrimonio, although 
clandeſtino copulaci fuerunt is ag good as legitimo Matrimonio, fog thep be all one 
in intendment . although they be not the ſamo woꝛds; and although it be clandeſti- 
no, it doth not vitiate the Marriage. And when it is added, That Thoti & menſæ 
participatione durante vita, the ſaid William and Eliz. cohabita verunt, That pꝛodes 
they continued as husband and wife daring bis life, and it is not now to be que · 
ſtioned; Wherefoze the Judgement wasatfirmod. 


Sharps Caſe: 


LL Sharp wagindictedof Perjury upon the Statunfo of quinto Elizabetkæ 4 
— — — ee el the Panoz of” 
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the great Seal fog the examination of divers witne 
was erhib{ted, Whether he knew the W ? my 


and cozruptly depoſed.upon his oath, That it was the Soil and Freehold of tze 
ſatd Earl of Ru:1and, anv parcel of his Þanoz of Sheapſide; ubi te vera, ft was not 
the Soil noz Freehold of the ſatd Earl ot Rutland, noz parcel of his Panoz of 
Sneaptide z but parcel of the Panoz of the fad Henry Damport, in Shcaphde, and 
ſo committed wilfull and cozrapt perjury againſt the Statute of 5. Ela. And 
Babingron moved ta quaſh the Enditment, and that it was ill, Becauſe be doth 
not ſhew what was the Iſſue in Chaneery, noz that this Land was there in 
queſtion. noz it doth not appear that it, tended to the pꝛoot oz diſpzoof of the Idue, 
lo as it might be a damage to the Biapeg. And of this. opinjon were Rrchard- 
ſon chick Julkice. and my ſelf. And althe ugh the nterrogatozy mentions it to be 
the Land in que ſtion. it is not ſewn hom it is in queſtion, and. there can be no 
Endidment upon this Statute: But where it is focwn, That the depoſition is 
upon the matter in queſtion, and con to the Illue. and the party may there. 
by be pꝛe judiced. And Richa idſon ſald, Jt is uſuall in the Start er to dil 
mils Bills, if tt be not welon what was the Jſſae, and how the per jury conduced 
thereunto, and how in pzejudice of the party. Jones doubted whether the En. 
dia ment were good in reſpec of this exception; but becauſe it was an odfous 
crime, he wiſhed the Defendant to plead Not guilty, and to try it; and upon the 
evidence it would appear whether it wore pertinent, and what was the Iſſue, 
which ought to be pzoved. But Berkeley held it to be good enough; foz it would 
be too pꝛolix to ſhew the Bill and anſwer, and what was the Zſue. And in as 
much as it is alledged, there was a Suit betwirt them in the Chancerp, and the 
interrogatozy is, Wrerher he knew-che Land in queſtion? Which eos that the 
Land was in queſtion, and aconvenient certainty is mentioned, it ſufficeth ; O 
therwile he agreed it was not good; Whexefoze ft was adviſed, there being two 
Endidments he ſhould plead to the ane, and ſo try the truth, and the exception 
ould be ſaved. 3 


Mackaller verſws Todderick.;, Cujus priacipium ante pag. 337. 


As now moved bp Gybbs fog the Defendant in the Wi2zit of Czroz, 

That the conſideratfon is gaod ; foz it is foz- his ſolicitation and labour 
in pzocuring him to be pꝛeſented, wien in it ſelf is no Symonp, nozcauſe to avoid 
the Contract: And admitting it were @ymony, pet not being an offence at the 
Common Law, noz tryable by courſe of the Common Law but an vffzuce one: 
ly made by the Canons) Jt was not puniſhable at the Common Law, untill the 
Sotatute of 31 E z. And- therefoze in Mich. 40 & 4r Eltz. in the Common 
Bench, it was adjudged, That where an Obligation was foz the papment of mo- 
ny, and the Defendant pleaded it to be made foz the pertozinance of a ſpmonta- 
call Contract, and ſhews- dow; upon Demurrer it was adjudged, That it was 
meerly a ſpiritual offence, whereof the Common Law did not take any cogni- 
lance; and therefaze was no plea to a void the Bond And in 8 Jac.. betwirt Ta- 
vemer and Smith, in an Jnfozmation upon the Statute of 1 Eli. it was reſol · 
bed, That he onght to ſuppoſe a coʒrupt Contract, and not a ſymoniacall Con- 
tract: And the Statute doth not make the Obligation and Contrac foz Sp monꝑ 
to be void, as the Statute.of 13 El. of Uſury and the Statute of 23 Hen. 6, 
foz Sheriffs. Fletcher to the confrary, Foz Spmonp hath alwates by the 
Law of God and cf: the Land, been accompted a. great offence: and an Af- 
ſumpſit oꝛ Bond, with a condition to pay a ſum o monep loʒ a ſymontacall Ton- 
traa, is attounted againſt L am, and void'; Ag it ong ſhould pzomile another ten 
pounds to beat ſus ha men. it ta vod e een wied ü 
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lade harmiefs nc concerning eling of a Wzit, and not returning thereof, ig, 
vold, becauſe af Hob ann theres the 
pꝛomiſe is; Eo pay to much fo; his labour and trabell, and not foz the Pzeſen- 
tation. Ex adjournarur, i | ; 


The King verſus George Archbiſhop of Canterbury, and Tho, Pryſt. Trin. 4, 
3 Car. rot. 441. 
Uare Impedit. Ad preſentandum ad eccleſiam Vieariz de Ichingſtock, amd 
makes title by the @tafnte of 21. Hen. 8. Foz that one Shilſton, being Utcar 
of Ichingſtok ( which was x Benefice withcure of Souls, above the value of 
$1;, per atnutn.) in the fifteenth year of King James took a fſeconv WBenefice 
(57: he cg dgs of Helcumb · Burnell in the Conntp of Devon) being a Be. 
nefice with ture; and was thereto admitted, inſtituted, and inducted, whereby the 
firlf Benefice hetame bold, ard rematnod bold foz two years, and ſo titls of p3e- 
ſentation ' accrued to dnl Jaraes, and krom hem deſc ended fo the Bing which now 
ts, and therefoze belongs te the King to . The Archbithop claims nothing 
but as 02dfnarp, and the IPefendant Py#t p TO 
title trom the arceptance of the fecond Benefice, | 
to remained vold 21. Jac. anvpleads the generall Pardon of 21. Jzc. and that 


the wozds whereof _ 
_ Heirs, to any BE- 
t from henceforth, te 


any time of his — that any Prelate is bound to receive, &c. 
But that the King and his Heir 


right fallen, or to fall, of all his time, and of the time to come.) Jt was firongly 
ee ot ths Barre, an dd. he Bone, by tho who wine in the bern 
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dant, That this Dtatute extends to all the SucceCozs and Heirs of King Ed. 
ward the third. That none of them map pzeſent to a Church in anothers right (as 
they argued that this Church is) Becanſe the Ring hath not that title as to his 
. p2oper Avbowſon, bat in right of him who hach the Inheritance to any Church 

which kalls in time of his Pꝛogenitoꝛs: and the rather foz that in the Abzivgement 
of the Stat utes in the book of the Statutes, this ſaving ts altogether omttted; 0 
they conceived, the King was bound by the erpreſſle wozds of the Staiute, any 
that there is not any ſach ſaving. And of this opinion Vernon AJalfic? continu» 
ed, But Hutton who argued in the Common Bench foz the Defendant in this 
point, That the title of the King was bou wd by the laid Statute,and that he might 
not have title to pzeſent to a Church fallen in the time of his Pzedeccfoz by rea- 
ſon of his title of lapſe fallen in the time of his Pꝛedsceſſo, now churiged bis o. 
pinton. and all the other Juffices and Barons beſives, Vernon argued foz the 
Plantiff in this point, That the King hath good titie to pzeſent bp lapſe incar- 
ted in the time of his Pzeveceſſoz, and is not reftrained by the Statute of 25 Ed. 
3. Foz by the expzeſs wozds of the Statate, all rights and titles to pꝛeſeut in 
his own time. untſll befqze the Statuts, and in his time after; and all his Heirs, 
after the death of Ed. 3. are ſaded. and it ſhall not barre the Titles which the 
King hav fn anothers right, fallen oz to lall in his own time, oz in the time of his 
Hetrs : and that there was ſuch a Saving, appeazed by the Copp owt of the par- 
liament Roll, and by an anctent Book in the Exchequer, waſt in Parchment, 
where it is walt with a S: vingt and they held, That theſe wozos Or old Titles, 
is intended in the time of the Pꝛogenttoza of King Ed ward the third, and not of 
any Titles of Pzeſentments to fall in the time of Edward the third, oʒ of any of 
his Heirs, but intended to exclude Ring Edward the third, and all his Heirs from 
Titles of Pꝛeſentatlon in others rizht,fallen befoze the time ot King Edward the 
third. whereof any Church was full, and which Title is only in anothers right: 
andthat was the erpz8is intent ofthe Statuts, viz. to take away the Statute of a 
14. Ed. 3, cap. 2. in this point and Berkeley and ſoms of the Jultfces doabted, 
whether a Pzeſentatfon by lapſe ſhall be ſaid to be in anothers right, but only 
Pꝛeſentments by reaſon of Oardtanchtp and Tempoꝛaltties in the Kings h mos: 
But all the other Zuſtites and Barons agreed, Chat it all be ſald to be in ano 
thers right ; Foz although he pzefents rarione Prerogarive , pet he pꝛeſents as 
in right of the Patron. Hoit is where one pzeſents by reaſon of a Church being 
void after fozfeiture (oz alienation without licenſe, 04 foz ontlatoʒy: and foz that 
was cited 14 Ed. 3 Quare impedit 54. 22,H. 6. 29. 21. Eliz. Dyer. 364. and 
foz the pʒincipall point they relped upon 11. H. 4. 7. where it is ſo reſolved . H. 
4 25.18. E iz. Dver 247, Cok ib. 7. fol. 28. and many Pzeſivents, Where 
the Bing makes Title to pꝛeſent by lapſe, and titis in ansthers right. Mere · 
foze fo; this point Richardion chief Juſtite ( who argued alone in one day) (ald, 
It is tobe taken fo; clear Law that the King — — to pzeſent; and the 
Declaration was good notwithſtanving that objection Che ſecom queſtion was, 
Af obilſton were incum dent and might refigne, whether by his reſignation the 
Church is become votd? and that reſted upon the expoſition of ths @tatute of 21. 
ac.of the generall Pardon and the Statute of 21. Hen. 8.of pluralities, whether 
e Church was abſolutely votd'by acceptance of a ſecond Benefice, being both 
with Eure; und if the Pardon emto vim being in poſſeſſion, map make him In- 
tumbentꝰ and this point was argued ſtrongly in the Connnor-Dench by Y cl ver- 
ton and Hutton, and alterwards there by Vernon and Hutton, and bp both of then 
tn the Exchecquer Chamber fo2 the'Defendant, That this Church by the Statute 
df 21, tien · 8. was not adfolutely vet in facto, hut fs voſdable quoad the Patron, 
That he may. pzeſent by the Stafute ; vu untill be pꝛeſents, the other remains 
incumbent; and then he remattung tutmnbent awd foz thnet years being in pol- 
ſoſſion of the Church, as Ancunihent wntfil the Parten et 21. Jac. and the Pars 
don then coming, he being in poſſeſſion, eſtabliſyoth him in poſCeCioy, and con: 
tinnes him Incumbent; —— — be ouſt ed by the King 03 — 
0 2 0 
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other. and then he is Incumbent until be reũ gne : and therefoze his plea is good; 
Fq2 he ts out of the exception of the Pardon, foz he was in foz thꝛee ycars beſoze 
the Pardon; and therefoze thep ſatd He remained incumbent, that he might plead 
as Ancmnbent by the Statute ot 25: Ed. 3. as he pleads here alſo he is Incum- 
bent / as to all traugers, but not as to his Patron; fozbe may pꝛelent befoze a- 
ny depyfvation, although a Strang er cannnot, becauſe the Church remains full 
againſt him and he is intumbent ſo as he map take a releaſe of any annuity ue. 
ing out of the Parſonage, and is chargeable in an annuitie, and is chergcable to 
the payments of Subſidies and Fiftcenths; and may have an Action of Debt a- 
gainſt any of his Pariſhioners ſoꝛ not ſetting out their Tythes: And many other 
reaſons they alledged and laid, that the penning of this Statute differs much 
fromthe Statute of 1. EY z. of @ymony, and from the 12. Elz. foz not reading 
ef the Krticles; Mhereloze they concluded that judgement ought to be given foz 
the Defendant- But all the other Juſtices and Barons argued againſt it ko: 
they all held that the Church was abſolutly void in facto & jure by taking of 
the ſ2cond Beneftce, and that by the expzeſs wozds of the Statute of 27. Hen. g. 
Jr oz at the Common a, befozp tho laid Statute of 21. tl 8. by. reaſon of the 
Canons and Conſtitutions EccleliaFicall. the firſt Church was in jurc void, ſo 
as the Patron might pꝛeſent thercto'if he would, but becauſe it woes but an Ec. 
cleũ aulical Conſtitutton, the Patron was not co:apellable to take notice. of that 
avoybance, untill dep2ivation and nolice thereof gtben him; and then after depzt- 
vation the Church is void in ta cto & jure, and the Patron at his perfll ought to 
p:eſent. And this appears by the books 9. Ed, 3. 2. 5. Ed. 3.9. 10. Ed. 3. t. 
24. Ed. 2. 20. 11. Hen 4. 37 Firzn. N. B. 34. 14+ Hen 7. 28. Now by the 
Statue of 21. Hen 8. it is made abſolutely vold atter A dmiſt on, Jufttution, 
and Indus ion fo it is vod ct. & jure, and the Patron at his per ill ought to take 
notice thereof « pꝛeſent within the x moneths other wiſe a lapſe inci tres; g that 
it was void to all purpoſes abſolatcly, appears by the manner of pleading in this 
t ali other ſuch cafes, That by the Admiſlion, Inſtitution a Inductton to the ſecond 
Wenefice. Prima Eccieha vaca vi: de Pa: ſons of the Incumbent, & vacans con- 
tuen: So the Church is abſolutely vold by the pleading and conkeſlien of the 
Defcudants; and thts appears by the books ſince the Statute of 21. Hen. 8. 
That by the accoptance of a ſecond Benefice the Church is vold facto & jure 
qucad the Patt on and all others 18. Elz. Dyer 347. Coke lib. 4. fol. 75. Hol- 
langs Ga & 78 D:ybys Cale, &. lib. 6 fol. 29. Jreens Caſe, & 27. Eliz. Dier 375. 
&. C::k: Book of Evrries 268. And fo2 the reaſons befoge alledged on the other 
ide, v2. That be map plead as Incumbent, that is, becauſe he is admitted by 
the Nit to be Incumbent, and his pleading as Jncumbent is not contradicked, 
and foꝛ the taking of a releaſe, it is much to be doubted, and il it be good, ft is be- 
cauſe he is in poſſeſſien as an Intruder, to whom a releaſe may be a diſcharge of 
luch things: And foz his being charged with Subſidies that is, becauſe he hath 
the p2ofits, and therefo;e reaſonable he ſhould bear and pay the charges. And 
Qn his having debt fo2 not ſetting fozth Typthes, it was denped bp all thoſe 
who argued on the other ſi de: a nd as to the Pardon 21 J c. all the other Juſticeg 
and Warons held, that the Pardon deth not help him Firſt ,3Becaule it is no of- 
fence within the body of the act; Foz it is not any offence 03 contempt againſt 
the King. Secondly, becauſe it never was the intent of the Pardon to dilpence 
with Pluralities-no2.are there any wozds therein to make him an Intumbent. oz 
to make a plenarty.of a Church which was abſolutely void. And divers ofthe Jnſ- 
tices and cheit Baron held, That a ſpeciall pardon after ſuch abſolute avoidance 
with wozds, T hat he may recain,02 whatſoever other wozds he may have, cannot 
make him incumbent. So the generall wozds in the Pardon ſhal not inure to 
tomakea d ſpenſation , and the Church being once void, ſhallnof be ull withont 
a new preſentation , a dmiſũ on, and Inſtitution. And foz the wozds in the ex- 
ception of the generall Pardon, Of all Titles and Actions of Quare impedit , o- 
thers than ſuch Titles and Actions of Quare impedit as ha ve incurred by Japſe, a- 
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above three years before the firſt day of this Parliament, whereof any Incumbenc 
is in actuall poſſeſſion by any preſentation or collation, &c. The laft parts of this 
Exception doe not extend to the ſaid Shil:on ; F92 that extends onely te thoſe 
who are in as Jncumbents (which he is not) And not to thoſs who ate in ag 
Incumbents by uſurpation and wzong, which are removeable by Quare impedit, 
and which may not bs removed without Quare impedit. And it was ſaid, That 
dincs the Statute of 31 Hen. $. there have been divers generall Pardons, and no 
Pluraltties were e ver conceived to be within them; Wrhggefoze they concluded, 
That Judgement ſhould be given foz the Plaintiff, And it was adjudged at 


cozdingly. 


The Earl of Kent verſus Robert Steward and Scott. 
Hill, 8 Car. Rot. 235. 


18 — Upon a ſpectall Uerdic the Caſe was. Francis Babington, ſefzed 
n tee of the gpanoz of Kingſton in the Comity of Nottingham, and of the 
Panoꝛ of Aſheron in the County of Derby. of which Panoz of A ſheton, the place 
where is parcel, by Fine, 4: Eliz. conveyed the ſatd two Panozsto Guibert E. 
of Shcewsbury and his Me, to the uſe following ( viz.) of the gpanoz of King» 
foo, to the uſe of them, their Heirs and Allignes, And of the panoz of Aſhecon, 
to the uſe of the Wife of Babington foz her life ; and alter, to the uſe of the Meirs 
of Francis Babington, untill Julian Wife of Francis Babingcon Hall evic and ex. 
pell the ſaid Earl 0z Counteſs, their Hetrs oʒ Aſſigns, their Fermozs, Tenants, 
oz Leſſees. ofoz from the Manoꝛ of —.— o anp parcoll thereot; and after 
ſuch eviction, then to the aſe of the laid E. and his Wife, their Hetrs and Aſſigns, 
untill they ould be ſatisfied with the pzofits foz their loſs, Francis Babington, a 
foz monep dy Fine, in Hul. 43 Eliz. conveys the Patio of A ſheton to Str Tho- 
mas Reisbie and his heirs, ts the uſe oł him dis Betrs and Aſſigns. The Earl 
of Shcewsbury and his Mile by Fine, Trin. 43 Elu. conveys the Panoz of © 
Kingſton to the E arl of Kent and his Mile. and the Heirs of the Carl of Kent, 
to the ule of the laid Earl of Kent and his Mile and their Hefrs, Upon the firſt 
of Apztit 17 Jac, Sir Thomas Reisby devileth the Panoz of Aſhecon to Sir 
Francis Worriey and to others, foz two thouſand years. Upon the firſt of May 
17 Jac. Sir Thomas Reisby died ſetzed of the ſald Panoz of Aſheton. Upon 
ths firſt ol September 17 Jacs Francis Bab ngton died; After his death, 20 ja.. 
cob, Julian the Wife of Francis Babingron evicted from the Earl of Ken: in 
Dower. pwcell of the Panoz of K ngſtoa, of the value of 200 l. per annum, and 
enters. The Carl of K-nc enters into the Panoz of Aſheton upon the Defen- 
dants. being à ſſignees of the ſaid Leaſe, who re-entred ; and he bzings this A 
«jon And whether his Entry be lawfull, was the queſtion ? And after argu- 
ment divers times, it was adjudged foz the Defendants, That the Entry of the 
Earl was not lawfull, And the main queſtion was, Whether the imitation of 
Aſheton, being to the uſe of the Wife of Babingron fog life,and after to the uſe 
of the right Heirs of Baving:on, unttll the ſald Wife of F-ancis Babingron ſhonld 
evict the Carl of Se vsbur g and his Wife, their Hetrs and Aſſigns, their Fear» 
mo3zs o Tenants of oz from the Mano of Kingiton, oz any part thereof , and 
then to the uſe of the ſaid Earl of Shrewsbury and his Mike, their Peirs and Al- 
ſigns, (and he by Fine conveping the Panoz of K agſton to the Carl of Kent 
and his Heirs and Aſſigns) the Carl of Kent as Aſignee Hall by entry take the 
benefit thereot And in this point all the Juſtices unanimonſly reſolved, That 
he as Allignee might not enter, but that the uſe upon the Cvidton ought firlt to 
beſt in the Earl of Shrewsbury and his Heirs, and that this conveyance befoze 
the Eviction, cannot give unto him title of Entry as Allignee; Foz the wozds 
Heirs and Aſſigus &re to be taken as wo2ds of limitation, viz. That the Carl of 
Shrewsbury bp his Entry ſhall have it, by limitation to him, his Heirs and A- 


figns ; and it all not firlt veſt in the Aignee as Purchaſoz ; and it is not ſuch 
Py intere i 
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intereſt which is aſſignable over befoze evidton ; and the power of Entry is not 
+transferr'd with-the E ſtate of Kingiton : But whether the conveyance of the · 
Mano of K ingHon, and the conveyance of the anoz of Aſheton by Francis Ba- 
biugton, befoze ap evſiition, hath deſtroped the pzivity of Entry after Evicton 

(the E tate being transferred to another befoge the Eviction, they did not deliver 
any opinton, noz agreed. But foz the firſf cauſe they all agreed, That the Earl 

of Kent hath notitle-of Entry as Allignes; And therefoze foz that cauſe it 

ought to be adjavged aint him. Vid. Co. lib, 1. fol.-135, 136. Chudleys Caſe, 

Plow, 48 3. Nicholſons Caſe, Co. 8, fol. 75. Lord Staffords Caſe, Co. lib. 10. fol. 

51. Lampets Caſe, Co. lib. 4. fol. 66. lib, 5- fol. 95. Plow. 345+ Bretts Calc. 
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* The King verſus Bagſhaw, Cujus principium ante pag; 347. 


122 being joy ned, Whether there were ſuch a Cuſkome as ts pleaded? 
Litticton, now Recozder of London, certified, ore ten, That there was not 
any ſach Cuſtome generally ; Foz he ſatd, That the Cuſfome is not, bat one 


bzought up as an Appzentice tu the Trade of a Goldſmith, Eutler, Kc. being a 


Freemanof London, by colour thereof map uſe any other mannall Trade: But 
one of a Trade. who weth buying and ſelling, may ererciſe another Trade of 
buytng and ſelung. But this he did not mention in his Certificate, but general 
lp, oce teuus, (8rtified, That there is no ſuch Cuſtome as is pleaded. 


Mackaller verſu: Todderick. Cu jus principium ante pag. 33 7. 


Ad now the Court was of opinion, That the conſideration was illegall, and 
A that the anion lies not; Foz the conſideration to have mony, to pzocure him 
te be Rc do of the Church, ts a ſpmontaacll Eontrac and an unlawfall ac, con-® 
demned vy all Laws. Vide 2 Lien. 4. 9. Coke lib. 10. fol, 99. Bewtages Cate, 
& 19 U iy, 355- Onefeys Ca e, 2 Hen. 5. 10. And Where ft was alledged, 
That @pmony is ſuch a ſpirituall thing, and ſuch an offence whereof the Com- 
mon Law takes not any notice at leaſt wle tio not, befoze the Statute 31 E- 
112, That was venped. Secondly, 3t was held, That this Declatatton ts not 
good ; oz the pzomt'e is to pap him, after that he is Renoz ; ano he ſhews That 
he was Recoz oy his pꝛocutement upon this pꝛomiſe, which cannot be; Foz he 
never was Neuoꝛ but a Pat ſon utterly diſabled to be a Parſon by this Symo- 
ntacail Contract, as in 23 E. foz not reading of Articles, and the Caſe in Cok. 
Lit. Vernons Cale toz the buying of Offices; Whereapon it was held to be Er- 


roz, and the Jur gement was reverſed. 
Werd verſas Petilers | 


TJeRione firmz, Upon a Leaſe foz five pears by the Uiſcars Chozalls in 
E! chficle, ot parcell'of a Peadow, called the Parions Hayn, in Cheticrcon, 
pen Not ewicy pleaded, and evidence to the Jurp at the Barre, the Defen- 
dani pzctended, That the LeCo2s had not the intereſt of the @oil. but that the 
Frechoid was in Str dana Peco ; and that the ſaid Lefſozs had onelp primam 
leuten Of the laid Land, from the Hapning, untill the Crop mowed and car- 
ried awo: loʒ thep ne det had other pzofft thercof, but that @fr Edward Peto 
had all the pzofit thereof foz the t ſidue of the pear ; andthen an E jectione fir= 
mz beliig bought of the Land it (elf, will not lte, Andtherefoze they endeavou- 
red topzove, That Stir Edward Peo; bring Lon of the ſaid Panoz. uſed every 
pear aſter the Crop taken away, to feed the Peadow with Cattell, and to takte 
the trees and buſhes growing thereupon. But on the Plaintiffs part it was con. 
teſſed, That they had onelp the firik * But that they uli d to hapn it 9 
Ba p 3 z 
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03 later at their pleaſure, and to keep it longer oz ſhozter time uncut, accozding 
to the ſeaſonableneſs of the year, which pzoves, That the Freehold was in them 
who bad tis get Crop, And of this amen was all the Court, bat p3operiy, 
aniteſs ofher ewn to p;ovethe contrary, the Freehold is in bim who 
hath the firſt Tonſure; foz that fs the moſt beneffictall part of the year :And thoſe 
who hade the affer-Paſture, have but the pzofits in nature of Common : But ad. 
mfttang he hath but the Arſt Crop, vet thep held, That be may well habe an E- 
je&ione/firme thereof. Pet the Court adviſed the Aury, What if they concetvey 
the Aicars had onely the firff Crop, and not the intire pzofits thzough all the 
pear, as the evidence he Defendants claim (which was a Leaſe in 
29 Hen. 8. whereby he let the Redoʒy and Tythes, except che Parſons Hayn 
( which was the Land in queſtion lo 42. years ; and after a conveyance of che 
Parions Hayn, 5 Ed. 6.) tmpozts ; then thep ſhould finde this matter ſpectally, 
and leave it to the Law, whether an E jectione firmz lies in this manner: But if 
they conceided the intire Land foz all the year to be appertaining to the Uicars, 
then they might give a general Uerdit. Anpafterwarns the Jury founy a ge- 
nerall erdid foxthe Plaintiffs. 


Goldſmith verſus Ellen Sydnor, Adminiſtratrix of William Sydnor. 
Mich. 9 Car, Rot, 


o 


1 


Eb; npon an Obligation. The Dofendant pleaded, That the ſalty William 
9 Sydnor, the te, 16 Mai g. Carol. coram Roberto Heath, chief Ju- 

ſtice of the Common Bench, conceſſit ſe teneri o Edward Hobert, in 400 l. 
to be paid at Pentecoſt next enſuing : Et ſ deficerer, &c. voluit & conc. ſſit per 
idem ſcriptum, quod incurreiet ſuper ie, Hæredes, & Execucores pœna in Statuto 
Sta pul, &c. Aud further pleaded a Audgement againſt him in debt foz two hun- 
dzed pounds, at the uit of Richard Hoberr in the Common Bench; And that 
the ſaid William Syanot in his life did not pay the ſaid debt of 400 l. noʒ any part 


thereof ; and that the ſafy Statute remains in his fozce ; and that ſhe hath not 
goods to be adminiſtred beſides, to the value of 100 l. which are lfable to the 
exccution, upon the ſaſd Statute and Judgement: Er hoc parat. eſt, &c. The 
| replies quod bene & verum eſt, That the lad William Sydnor, by the 

Recognlſance conceſſit ſe teneri, to the ſaſd Edward Hobert, &c. but that 
there was a Defeaſancebetwixt them, That ił be paid 1001. to one Edward Ley- 
thorp upon the firſt of Jane 14 5 and ſhouly ſave him harmeleſs; cc. And that 


the ſafd Statute ſhould not be And that the Defendant hath fuffictent 
to ſatisfie the Plaintiff and the laid Judgement. And herenpon the Defendant 
demurted Aud it was now argued by Grimſton, That this Statute, not being 
pet fozfeited. is not pleadable, and relyedapon the Cale of Harriſon, Co: lib. 5. 
fol. 28. But in this point the Court held, That there is a difference bet wirt 
this Caſe and Harciſon+, which was a Statute with a Defeaſance fo; the perfoz- 
mance of Covenants, which pe rad entire never would be bzoken ; and therefo2e 
it Wall be no plea to harre: But here is a Statute foz the payment of money ab 
ſolutely, at a day certain, which is allowable befoze debts upon an Dbligation : 
But then Kol foz the Plaintiff took anercepton to the Pleatn Bar, That the 
pleaving of the Statute was not good, becauſe it is not laid per ſcriptum ſuum 
Obijgatorum, nec ſecundum formam Statuti, &c. And of this opinion was all 
the Court. Vid. Cok. lib. fol. 64. Fullwoods Caſe ; Wherefoze fog thts cauſe 
Rule was given That Judgement ſhould be entred foz the „ tmlefs good 
canſe were ſhewn, c. And afterward, upon a ſecond Judgement was 
gtven fo2 the Plaintiff, foz this inſufficiency, and exception to the Plea in Bay, 
by Richardion, Jones, and Berkeley: But J conceived, That the Plea being 
but a Plea in Bar, and it being mentioned, That he acknowledged, It he failev 
ol the payment the penalty in the @tatate Staple ſhould tncurre upon him; 

cannot be intended, but to he a tatute acknowledged accozving to the fozm of 
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the Statute of 23 Hen, 8. and the rather, becauſe it is ſafd quod poſt recognitio- 
nem prz am, ſuch a vofeaſance was made: So he admits it tobe a Recognt- 
ſance : But notwithſtanding it was avjudged foz the Plaintiff. 


 Brreton verſus Nicholls & alios, Paſch. 7 Car. rot. 115. 
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- 


Rror of a Judgement in the Common Berch in an Ejectione fime : The 

Caſe was. la mes Beck, Clerk, was ſeized in fee of Lands in More: 11 

Henmarſh, being the Lands in queſtfon, and had Jſſue lob his eldeſt Son, 
and la mes his ſecond Son, and by Indenture quin:0 M. ccu acta Laco fnfcoffs 
ol thoſe Tenements Sfr Nicholas Overbury and others, to the uſe: n the Ja- 
denture, viz. tothe uſe of the ſaid Ia mes Beck Clerk, the Father, ko; his lt e, 
without t of Maſte; and after, to the uſe of lame Beck tbe ſecond 
Son, foz his life ; remainder after his deceaſe to the nſe of the firſt Son, of the 
ſaid la mes Beck the Don, which would habe Juue Pale of bis body and to his 
Hctrs f0z ever. And toʒ want of ſuch Jae, the remainder to the uſe of the firſt 
Daughter of the ſaid lames Beck the Son, which ſhonld have 1Mae of her body. 
and to her Heirs los e ber. And foz default of ſuch JCue, the remainder thereof 
to the right Heirs of the ſaid Iames Beck the Don toz ever. They finde, Chat 
James Beck Clerk, the Father, was ſeized to life, the remainder to [ames Beck 
bis ſecond Mon foz life ; the remainder ober &:c. prout. That the ſa'd lames 
Beck Clerk, the Father died ſefzed, the ſald Lob Beck being his Son and Heir: 
And that the ſaid Job had due Henry Beck the Lefſog, and died: Thot the ſafd 
James Beck, Son of theſatd.James Beck. Clerk entred after the deaib of his Fa- 
ther, and had JCne J: mes Beck; and that the ſaid James Beck the Gzandſonne 
died without having due; Anm that the ſatd James Beck, the Son, atter the 
death of the ſatd-James Beck his Sen, [o ſetzed, levyed a Fine of thoſe Tene⸗ 
ments [*r cog»-ſavce de droit come ceo, exc. with Pzoclamation 21 ]:c. to \icbzrd 
Biott and William Wheeler, who entred by fozce of the ſald Fine, and the ſaio 
Henry Beck, the Son of Job Beck, entred upon them, and demiſed to the Plaintiff 
foz years, upon whom the Defendant, by the command of the ſafd R:cha:d Brett 
and William Wyeeler, entred and »/tes the ſaid Lefleg ; and that the ſatd James 
Beck, Hon ol the ſafd James Beck Clerk; is pat alive. Ec ſi ſuper coram iateriam, 
&c. and upon this Uerdic. after divers arguments in the Common Wench, it 
was adjudged foz the Defendants, That this remainder to the younger ſon, who 
ſhould have JCae, is but a contingent Remainder, and a remainder to the right 
heirs, veſtedin lames the ſon ; And that his fine is no cauſe of fozfeiture: oz 
that the ſaid Henry,as heir ot Iob, might take advantage of the fozfeiture, And 
this Judgement being removed by a Mzit of Erroz into the Kings Bench, it 
being = _ the Bar, without mach difficulty, the Judgement was this 

erm ed. Tory 
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Burgeſfes Caſe. 


Ne Buigeſs beſngouflawed upon an Gndiciment of qpay-flanghter in the 

County ot Middleſex, bought a Whit el ©rvqz:to reverſe the Ontlawzy, 
and aligned foz Erroz, That he was oberes at the time at the Dutlawzy, 
viz, at trick, in partibus'rranſmarinis: Mereanom gn doing pointed foz 
the Pꝛiſoner to plead, and the Euro j ulligned, the Kings. fitoznep takes Idue, 
That he was here in Middleſex at thetim ol the Mutinwzp, and traverſeth his 
being at Ucrick prout: Whereupon Jus beuge, and a Jury of Middle- 
ſex at the Bar the flit dax ot this Tenm,/Calchorp, being aſſigned of Counſel! 
foz the Pzifoner foalligmment of Crroz, offered (n-ebidenre a Certificate under 
the Seal of the fafd'Town, lones Juſtice mobed it as daubtiall, Whether he 
might have E ounſell upon his Triall,'but all the other Jultices held cleerip, 
Chat he wall have-{t, when the TriaHonot upon' the tac in the Endiament, 
but upon collaterall matter (viz, ofhis ding boyond Deas.) And all the Ju- 
ices held That it is not material in what ptace beyond Seas he was, ſo as he 
Las obor the Seas ; -audthat the. @evtificais under the Seal of the Town 
where he wasrefivert Without eat h ot the truth thereof, and one ſwozn foz the 
expoſition of it into Sngitſh is nob:atlowible ; but Witneſs being t woꝛn, ſaid 
certainly, Chat he was there in ſeeditout the time of the Datlawzy and befoze ; 
Whereupon the Jury gabe their Nerds accozdingly ; and then he was inſtantly 
arratgned upon the Gndſttment,anvpleaded, cc. 


"The Caſe of Langforth Bridge. 


Nformation 'againilf the 'Anhabitants-of the County of Middleſex, foz not 
| repairing of Langorchzisge, wobich by the nlormation was ſuppoſed to be 

an anetent Bꝛidge, and (no out of minde hav been uſed to be repaired by the 
Inhabftants of that County. The Defendants, proteſiande that it is not an 
ancient 45zidge, foz plea ſap, That it lately was ereded by the King foz the be- 
nefit of his Pills: and dereupon Noy the Kings Attozney demurred, becauſe he 
doth not anſwer That it was an ancient Bzidge , but by pꝛoteſtation, which being 
the ſubſtance of the Infozmatfon;onght-tobe 03 traverſed. 
Secondly, That the County ought to maintain Bzkdges, becauſe they be foz the 
eaſe and benefit of the people, unleſs it be ſfhewn who ought to repair them: And 
to that purpoſe he cited 10 Ed. 3. 28. and an ancient Recozd foz Bow-Bridge 
8 Ed. 2. in this Court, That the Jury found, Jt was to be repatred by the 
Abbp ol Dertfort, and 27. Aſſiſ. 11 in 5 H. 5. in the Exc hecquer; 
Wherenpon all the Court held the be ill, and Rule was given, that 
Jadgement ſhould be entred fo2 the King, unleſs, &cc. 


Ar 


Sir Edward Nuncombs Caſe, 


I Edw. Duncom being endicten, Foz that there being an ancient High- 
way in Barleſdov, be had tncloſed his Lands on both ii des thereof, whereby be 
had ſtraſghtnedit, and the wap was become Lu:o'z & founderoſa, whereas by the 
Law of the Land he ought to have mans it a ſufficient wap. Upon Not guilty 
pleaded, and evidence to the Jury at the Barre, ſt appeared fo be a way betwixt 
two Lands ends in the common fielp, and that it was but four pards wide. But 
{t was pꝛobed. That akhoagb.hs had made a Cauſey reaſonable good at his own 
charge foz Hoꝛſe men, yet Carts and Coaches might not paſs, noz could meet 
foz the Ciraightue(s thereof, vez wight go beũ des the way. And although it tas 
alſo pzovep, That hy this charge he had made it better than it was beloꝛe pet be- 
cauſe he had made the Heuers and the incloſure in that manner, he at his perill 
ought to maintain the way: And whereas befoze the Pariſh was chargeable with 
the reparations, no iu hy this incleſurs he is bound to repair it, and to make it a 
good way and maintain it at his own charge and perfll only. And Noy Attoznp 
generall laid, It was ſo reſolbed in 6. Jac. aud 18. Iic. upon conference with all 
the Juſtices.of England, which.Richardſon chief Juſtice affirmed, 


William Sea good verſus Hone and Alice his Wife. Mich. 
8. Car. rot. 195. 


E jeRione firmæ. foz Lands in Tudding:on, of a Leaſe of Henry Seagood fo; 
three years. Upon ot guilty pleaded and ſpeciall Uerdict the Caſe was. 
John Reve, Coppbolder in Foe of the Panounr of Cudding:on(where the cuſtome 
was found. to be, That any Copyholder might ſurrender out of Court into the 
Hands of two.Zenants, Copybolders of the Mannour, to the uſe of anp other) 
ſurrendred into the hands of two ſuch Tenants of the Pannouz, the (aid Tens. 
ments, to the uſe of Francis Reve, and. John Re ve ſon of the aid Francis, and ot 
the longeſt liver of them both; And foz want of Jſue of the ſald Jha Reve the 
ſon, of his body lawfully. begotten, The Wanda to remain to the pounger ſon of 
Ma y Seago0d, Wife of Wi'tiam Seagood 2: Chis ſurrender not to ſtand and be 
in fall fozce untill after the death of John Reve. John Reve dyed,..,. andthe 
ſurrender was pꝛeſented at the next Court And Francis Reve, and John R ve ſon 
of the ſafd Franc were admitted Tenants to them and the longer liber of them, 
and to the heirs of the Bodp of the laid John Reve the ſon, the remainder to the 
pounger (on of the (afd Mary Sex good. They allo found, That Francis, and after 
John Reve, dyad without iſue: and that Henry Scagood was. the younger Sen 
ol the ſaid Mary at the time al the ſurrender, who was admitted Tenant and en 
tred and made a Leaſs loʒ. three pears to the Plaintiff : And that the ſaid Alice, 
:wife to the Defendant, is heir to the laid John Reve, and entred and 0»/ed the 
:Platntiff, And it & c. Che firſt queſtion was upon this clauſe! This ſurrender nbc 
to ſtand and be in ful force, untill after the death of Joh» Rev-). Whether the ſur 
tender be good, and that clauſa vold and it was reſolved, That the ſurrender was 
good; and that clauſe ( being repugnant ta the P2emiſſes ) wall be rejected as 
vold and idle, and ſhall not vetrop, the pzenuCCes. Che ſecond queſtion, Whether 
upon this ſurrender John had an.CUate fox life only, v2 an Eſtate to him and tis 
heirs of his bodp? and it was reſolved, That John had but an E Fate foz lite. and 
being an E ſlato foz lite linuted by erpreſs limitation if ſhall not be an E taten; 
to him higher bp implicatien. And altheugb pet adventure, it might be ſurther 
inlarged by implication in a deviſe. pet it Mall: not ha ſo ina ſurrender oʒ convey» 
ance; inpaſſing of which. the party ought. or miaht habe hav firffictent countell to 
direct hhn:-Wherofoze toy the two firſt points it mad rad to: the :Plantfef 
by the opinion of all tho fohkr:JdCices? ul fo the munnat of tha finding; ] mes 
doubted, whether i ould bea — gſe of the mag” -* 
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canſe the Uervict fi des. Chat it is cuſtomary Land of the Þannoar of Tuddiny. 

ton, and the ſurrender ought to have been into the hands of two Tenants of the 
Pannonr. But the Copy of the ſarrenver found, is in næc verba, Tuddington tn 
the margent, At the Court Baron of the Honour ot Hampton I. S. and J. D. Te- 
nants of the Honour of Hampton, do preſent, That John Reve did ſurrender into 

the hands of the two Tenants of the Honour, &c. ut ſupta. And that being a 

Court of the Honour, and into the Hands of the Tenants of the Honour, is not 
good. But all the other three Jufffces held, Jt was good enough; Foz Tudding- 

ton being in the margent, It Wall be ſad a diſtinct Court by it ſelf; Foz an 0. 

nour conſiſts of many Pannonrs,yet all the Courts foz the Pannours are diſtin- 

gufſhed, and have ſeverall Copyholders; and although there is foz all the an 

nours but one Court, pet tbey are quaſi ſeberall and diſtinct Courts, and ſo it was 

ulnally in the time of the Abbeys, That they kept but one Coart (oz many pan. 

noqrs: Whereupon it was adjudged foz the Plantitt. 


———— 
1 


Spirt verſus Bence. Hill. 8. Car. rot. 246. 


7 Rror of a Judgement in the Common Bench, in an E jectione firmæ; Where, 
upon aſpectall verdict, the Caſe was: Thomas Cann. being ſeiged in Fee of 
divers Pefſuag.s and Lands holden in Socage, and having thzee lons, Tuomas, 
Francis, and Henry, debiſeth his Lands in this manner. 1 deviſe to Thomas my 
Lands in Horton, to him and his Heirs Males of his body; Remainder to Francis 
and his heirs. Item, I give to Francis my lonne, my houſe in Wickwarr, to him and 
to the heirs Males of his body. And for lack of ſuch Iſſue, To my fonne Henry 
and the heirs males of his body. Item. I give to my ſonne Henry, and his heirs, 
freely my houſe in the Burrough of #.ckwary in which I dwell, Item I give unto 
my laid ſonne Henry my houſe and lands in Impſteade. Item I give unto him two 
houſes in Mick ware, in the tenure of J. S. Item, I give unto the ſaid Henry my 
paſtures called the South-fireldr, and one Meadow called Warhay in Wickware 
(which are found+o be the Land in queſtfon) yeilding che tents and ſervices there» 
fore due, Allo I wil', That all Bargains, Grants, and Covenants which I have from 
Nicholas Webb, my ſonne Henry ſhall enjoy, and his heirs for ever : And for lack 
of heirs of his body, To remain to my ſonne Francis for ever. Item, I will, 
That my wife Margaret ſhall ha ve the uſe and keping of my fon Henry, and of 
all the premiſles to him bequeathed during her naturall life, paying to him yearly 
for his maintenance eight pownds,trayning him upin learning, and what more of 
her own pleaſure, They find that Thom.Canne the Debtilog dped 1576. That 
the Lands called Souch. fields and Warhay are the Lands in the Declaration; 
And that they be not parcell of the Gzants, and Barg aius, which Thomas Cann 
had ol Nic ho as Webb. That Tho. Cann. the ſon had ius Tho Cann the Leſſoz; 
That Henry entred into the Lands in the Declaration and took the pꝛoſits there 
of, and was ſefzed prout Lex 575 And that afterwards the ſafd {ency took to wife 
Elizabeth; And that in 38. Eliz, in the life of Margaret he infeoffed of the Lands 
inqueſtion Rich. Lothington and , eorge White, and their Þefrs, to the uſe of the 
ſaid Henry and Elizabeth his Mile, and the hetrs of their bodies; and after to 
the uſe ofthe heirs of Henry with warranty to the Feoffees and their heirs againſt 
all perſons: Afterward, That Margarec dyed;and then Henry died without Jae; 
and the ſaſd Elizabeth ſurbibing held her ſelf fn, 8c. That Thomas Cann the 
Lefſſo; was Conſinand heir of the ſafd Henry, viz, ſon of Thomas Cann, ſon and 
heir of the ſaid Thomas Cann, the heir of the Dediſo and was of full age of one t 
twenty years at the time of the death of Henry: x that afterward the ſafd Chomas 
Ca nm entred. e madeths.Leaſe,in the Declaration menttoned:e that the ſad Eli- 
"zabeth took to husband the ſaid Robert Spire, who thereupon reentred; and that 
the ſald Eliza betb (g'petalibe. Et & ſuper totam, &c. and after divers continuan· 
ces, Judgement in the Common Bench was gtven foz the Plaintitf. and of this 
Ferroyront yy 1446 of irwas ng hegrnght <mn the Arran aao in nit of Law, 
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and it was argued divers times at the Bar, viz. by Maynard, Maſon, and Noy 
Atturnep General foz the Plaintiff in the Mzit of @rroz, and by Germyn, Mal- 
let and Calthorp foz the Defendant, And in this Term it was openlp argued at 
the Bench two ſeverall vaps, viz. by Berkeley and my ſelf the one dap, and by 
Jones and Richardſon on another dap. Co queſtions were made and argued, 
Firſt M ether Henry hath an offate foz life onelp, by this Deviſe, in the Lands 
in que ſtion oz an eſtate Tayl » Foz if he hath an E tate 27apl, then it ts a 
diſc ontinuance, and Judgement cleerly ought to be given foz the Defendant. 
And it was ffcongly urged, That the laſt clauſe in the Deviſe to Henry, where 
it is deviſed To him and his heirs ; And tor lack of heirs ot his body, To remain 
to Francit and the heirs of his body, extends to all the clauſes beſoze, and makes 
him to have an eſtate Tapl in all the Lands deviſedunto him. And one ſpectalt 
reaſon offered, was, becauſe he deviſed to Thomas and Francis, his eldeſt and 
ſecond ſons. E ates of (nheritance : So he intended to give as great an E ata 
to his poungeſt Won; Foz by intendment, his affection is equall, Alſo the wozy 
Item couples them together, thut he ſhoald have as great an E tate in qua 
litp as the others. And againlt this point all the four Jufffces argued and 
agreed, That {cary had but an E fate fo life in the Land in queſtion; and that 
the laſt clauſe / And for lack of Heirs of his Body) hall extend only to the Lands in 
that clauſe, viz. to the Bargains and Gzants : And it is found, That it was not 
any part of the 15 gains and Gzants. They all agreed, That che words in 2 
Will which diſiahetits the Heir at the Common Liw ought to have an apparanc 
intent, and not to be ambignous and douhtkull; and that the intent ought to be col⸗ 
lected out of the wozds of the Ml, and not from any fozratn intendment oz aver- 
ment: And therefoze when he gave to Thomas in Tail and in the ſecond, to Fran- 
cis in Tall, and in the third, to 1-ary in Fee. and in the fourth, to Henry only 
not mentfoning any E ſtate the Law ſhall conffrae it, That he Walll hade it but 
foz life ; and that he did not fntend a greater eſfate. And foz the wozd Alto, it is no 
moze than the wozd And, and ſhallnot extend to the quantity of the eſtate, but ſa » 
the claaſe lollo wing, That he deviſech, &c And toʒ that was rolled upon the Books 
Co. 6. 16. Wilds Caſe and Coliers Cale there: Vide 22 Ed. 3.16. 7 Ed. G. De viſe 
38. 28. Hen. 8. Dy. t. 34 Ed. 3. Avowry 158. Co. 9 t 27, Sundays Caſe; 
Mherekoze foz this point they all agreed, That it was but an effate koz life , 
and concluded with the Judgement in the Com non Bench. @econdlp , 
Whether this warranty be a Bir during the life of the Feme ? Jt was 
objected that it was a M wranty, wich commenced per dei, fo as it cannot 
bar: Foz when 4eary entred in the life of Margrrec, if wis a diCeiſin to her, and 
by conſequence to him in Reverſton. Bit in this point all the Juſkices agreed, 
that tt was no warranty which began by diſtel n; foz fleſt it is doubtfall, whether 
the Fee had an eſtate ko; life, oz only the Gardfanſhip > And Berkeley held, 
That ſhe wis onelp Gardtan but the others again htm, Becauſe the limitation 
is, She Gall have it during her lte. But although ſhe hath title by that deviſe to 
have an Eſt te toz life, pet it fs not found that hs ever was ſetzed thereof ; and 
fherefoze it cannot be a diCefſin unts her. Allo it is no warranty beginning by 
diCeifin, Becauſe Henry occupied from the death of Thomas Cann bis Gzane 
father, and entred 15 75. and it is not ound, That he me any diſſeifn, noz had 
any ſuch intention at the time of the entry bp himſelf. Thirdly, Then the 
queſtion ts, It it be a good warranty and deſcends, whether it hall bind during 
the life of the =? And as to that point Richardſon and Berkeley held, Chat 
tt was a good warranty and ſhould binde: But Jones and my (elf argued agaiuſt 
tt, Firlf, Becauſe the warranty never attached in the Feoffees and Cet 4 «ſe 
commeth in in the pot,andbefoze the warranty attached; e therefoze ] ones "IP 
the reſolution mentloned in Lincoſn Colledgs Cate, Cok. 3. fol. 62, & 63. 

laid therewas not any ſach reſolution; And relyed upon the Caſes 2 2AM, 37.% 29. 
Af. 34 That he that comes to Land in the pot (as Lozy of a Ufllain, oz Logy 
by Eſcheat, whoenter befoze the warranty attached by deſcent) ſhall never have 
advantage of the warranty, which was not 2 at the time of his entry ; Ka 
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upon that reaſon is Cok. lib. r. fol. 125. Chudleys Cale. Be who bath an E ſtate 
executed by uſe, by the Statnte of 27 Hen. 3. ſhall not have advantage of a wax, 
ranty by Yo«cher, noz otherwiſe. The ſecond reaſon, Becauſe that the warranty 
eodem inſtante ft was created, is deftroyed , Foz inſtantiy the Land returned to 
the Feoffor, and is extin> quoad the Reverſion cleerly, becauſe the Reverſion 
is revefted in dim in a Fee as highas he gave ft. And it is alſo determined quoad 
the Baron himfelf foz the pzeſent E tate; foz the warranty hath no eſſence, oz 
being in him to have benefit by Vence her oz : ebutter: Thereloze it hall ha ve no 
cence quoad the Feme. And although ft ould be held, that, Coke lib, 3. fol. 
6+, Lincoln Colledge Caſe ſhonld be Law, pet this differs from that Caſe , Foz 
there he who recovered againſt Tenant in Tatl, obtained a Leals with warcan- 
ty from an Anceſfoz collatterall, and made a feoffment to uſes, and there the 
warranty was created. and did extend to the eſtate befoze the feoffment. But 
here the warranty begins with the ſeoffment to uſes; and the Feoffee himſelf 
map never have benefit thereof by Vuc her 03 r<bu:rer, and inſtantly with the 
creation is deſtroped: And therefoze compared ft to the Caſe 40 Ed. 3. 14. 11 H. 
4. 42. 20 Hl. 6. 29, Where ons makes a fcoffment with warranfy, and after- 
ward takes again by teoffment, The warranty fs determined, becauſe he bath as 
great an effate as he gabe But Richardſon and B:ikeley argued, Although the 
warranty is determined fo the Inheritance, and (hall not binde te husband foz 
the pzeſent eſtate yet it is good and ſhall be continued foz the . and there 
foze quoad her eſtate, ſhall be ſatd to have continuance ; and in pꝛool thereol theſe 
caſes were urged. 17 Ed. 3. 47. 39 Ed. 3. 9. 21 Ed. 3. Veucher 25, Where the 
Baron made a feofment with warranty againft all perſons, and takes back an 
eſtate to him and his wife, and to a Stranger, and to the right beirs of the 84 
ron, The Warranty is determined qu-ad the Feeſimple, but it is in ſſe. quoad 
the Eftate of the wife. and qu a the Stranger. But to theſe Caſes it was an- 
ſwered, That they be not like to the Caſe in que ſtion. becauſe there the warranty 
o was well created and veſted in the Feoffce, and is annexed to bis eſtate, and he 
was entitled fo the benefit of it by! oc her 02 Rebutt er; and when he took back 
the E ſlate, it veſted in him as Aſignee in the per, and not in the pet, which is 
the reaſon of the Caſe 31 Ed. 3. Where a fine was lebied with warranty to 
the Conuſee, his Heirs and Aſſigns, who renders by the ſame fine to the Cona- 
foz and his wife, That ſhe Wall have benefit by this warranty by Voucher, al- 
though it returns eodem inſtant; ; fo the @ftate is given by the Render, and the 
ts in the per, but ſo it is not here. And although it was alledged, That every one 
comming in ot any E ſtate may rebut by the warranty attached upon the Land, 
pet as this Caſe is, becauſe he comes in the poſt, befoze the warranty attached, 
be fhallnot have bencfit thereof; Aud therefoze Jones cited a Caſe 7 Eliz. in the 
Common Bench, Where one madea feoffment with Warranty, fo the uſe of 
bimſelf foz life, remainder fog life, remainder to his right heirs, That it was ro. 
ſolved this warranty ſhould not binde, foz the remainder to have benefit thereof. 
de third reafon was made by Tones and my ſelf. That a feoffment with war» 
ranty being by Tenant foz life to bar the Reverfſon, is not favoured in Law. 
"Mdwhen tt is to the uſe of himſelf and his wife, and to the uſe of bis right detra, 
the Warranty fs deſtroyed quod him who created, and never by any means may 
nde him in his lite. And loben the Anceffoz is not bound thereby, his hetrg 
mig not be bound, as Lice. ſect. 7 35. Uncle of Tenant in Tapl being infcoffey, 
mates a deviſe with Warranty, which deſconvs upon the Jae in tail, it mall 
not binde, becauſe it is a Paxtme, That che heir is not bound where the Anceflor 
is not bound himfelf ; and to that'parpoſs was cited 31 Ed. 3. grants 85, A Fas 
ther binds his heirs where he doth not binde himſelf, It is bold to binde the deir, 
Co. Litt. 386. Whereſoze (oz this point, the Court being divided, Ad journatur. 
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Sir Henry Ferrers Caſe, 


JR Henry Ferrers, Baronet, was endicted by the name of Hir Henry Ferrers, 
Y Anight, foz the murther of one S one, whom one Nightingale felonfoufly mar» 
thered, and that theſaid Sir Henry was pzeſent, aiding and abetting, & c. Upon 
this Enditment Sir Henry Ferrers bing arraigned, ſald. That he was never 
Knighted, which being confeſſed. the Endiament was held not to be ſaffictent ; 
whecefe2e he was endicted de novo. by the name of Str Henry Ferrers, Baro, 
net; and being arraigned pleaded Nut gulty, and was tried at the Bar; and 
upon the evidence it appeared, That ho was arte ſted foz debt, and that N. antin- 
gale his Servant in ſeeking to reſcue him, as was pzetended, killed the fald 
Stone: But becanſe the Warrant to arreff him was by the name of Henry Fer- 
nr, Knight and he never was a Knight, it was help by all the Court, Chat it 
was a vatiance in an efentiall part of the name, and they had no anthozity by that 
Warrant to arreſt tr Henry Ferrers Baronef : ©0 tt is an ill Warrant, and the 
killing ol an Officer mme xecuting that Warrant cannot be murder, becaufe no good 
Warrant, But upon ths evidence it appeared cleerlp, That ir Henry Ferrers 
won the arreft obeyed, and was put into an youſe befoze the fighting, bet wixt the 
Offtcer and his Servant; Whorefoze he was fornd Not guilty of the Purver and 
Panflanghter. 


Dorcheſter verſus Webb. Mic. 9 Car. rot: 373; 


Ebt, by Anne Dorcheſter Execntris of Anne Rowe, upon an Dbligation of 
260 l. by William Webb. The Defendant pleaved, Thet Join Dor- : 

chellet, late Husband to the ſaid Anne, and the ſaid Will am Webb were 

oblteged in this Bond joyntly and ſeverally to the ſald A ine Rowe and that the ſafd 

Jun Oorchetter died, and made the ſaid Anne his Wife the now Plaintiff, and the ? 
ſafd Anne Rowe the Dbitgee his E recntrices ; and that the ſatd Anne (owe ke- 
nounced, and the ſaid Ane D orchetter adminifred, and that Aſſett to pay the 
ſatd Debt came tothe Plaintif, Et hoc. e. The couleſſeth the Milt 
of Join D >rchelter, And that the ſald Arme Rowe renounced, And that the ſaid 
ange D-rcheſter fully adminiſtred all the Goods of Jahn Dorcheſter; And after 
the ſaid Anne R/ made the Plaintlt her Executrtr, And that neither at the 
death of the ſad Anne Kowr, nec urquam poſtes, any goods of the ſald John 
D rc:ielter came to the hands of the Plaintiff. And upon this the Defendant de 
murred; and tt was argued by Str lohn Binks and Grimiton fox the. Defendant, 
and by (a |rnorp and Serjoant W rd fog the Plantiſf: And the Defendant much 
inſiſted. That whenthe Dbligee makes the Obligoꝛ his E cecutsz, it is a releaſe 
in Law of the Debt, and ſo it is when he makes one of the Dbligoz3s his Grecy- 
to Foꝛ à releaſe to oneis a releaſe to hath. And by the ſame reaſon wer the 
Obligee makes the E recutoꝛ of one ol the Dbligozs, who is chargeable: to that 
Debt: his ©recutoz, It ts a releaſe in Law of that Debt; foz he may not ſae 
him; nozhis Companton : And although it be pleaded; hat the fully adminiſtred 
the good of | h, DD e er pet that is not materiall, no alters the Caſe - foz 
ſhe remains wales the @xocutrir of lohn Do eheſſer, and may have the goods 
of the lati oh Dorchelier : And toythat purpoſecited Mary Sbepleys Caſe, Co. 
8. to. 134. That it an Crecutrir pleads plene adminiſtravit, the map 
take Judgment pꝛeſentip anderpec when ſhe hath 4 t:: But Ines, Berkley, 
and ny elt (Richardion betngabſent ) agreed, That ths Defendant hath no tauſe 
of demurrer, but that Judgement ſhall be given le the Plaintiff. Fir wo - 
greed. That when the Debtee makes the Debtoz yis Epreruto), it is nat abſo · 
lutely a viſcharge of the Debt; (oz the Debt remains as A {es in the hands of 
the Debtoꝛ Erecutoz, and is quaſi areleaſe fn Law, becauſe he cannot be ſaev, 
but it is a mecre ſuſpenſion of the — where the Few: Debtfee takes the D ay 
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to Mus band, oz if a man Debtee takes the Debtoz fo Mile, That is a releaſe in 
Law, becauſe they may not be ſued, and perſonal! Actions once ſuſpended are per- 
petually ſuſpended; But where the E xecutoꝛ of the Debtoz is made E xecutoʒ to 
the Debtee; be hath nothing thereby in his own right, Put is only to uſe an A- 
fon in the right of another: And although ſhe he E xecttrix to lohn Dorcheſter, 
pet when ſhe hath fully adminiſtred all the E ſtate of the ſaid John Dorchefter, be- 
foze ſhe be made E xetutrix to Anne Rowe, ſhe bath in a manner diſcharged her 
ſelf of being Executrix to Iohn Dorcheſter, and hath not any thing of his Eſtate. 
And they denyed the Law to be as it is cited in She pleys Cale, That it an. Cre- 
tutoꝛ pleads plene adminiftrayit; the Plaintiff map pꝛap Judgment againſt him, 
when 4//*:- comes unte him, but the Plaintiff is to be barred if he acknowledge 
it; and it he deny that he hath not fully adminiſtred which is found againſt him, 
he ſhallbe barred alſo, and pap coſts to the Defendant : But the difference is, 
when it is found, That the Defenvant hath ſome .//er-, although of little va. 
lne, ſo as he hath not fully adminiffred. The Plaintiſf hall have Judgement foz 
the intire Debt, but he (hall not habe execution, but of as much as is found , 
and ſhall not be barred foz the reũ due; and if moze Aſſet, teme aftetwords, he 
may habe a Scire facias to have exetution thereof; but if it be found, That he 
bath fully adminiſfred, 02 if it be ſo pleaded and confeſſed, the Judgement all be 
againſt the Plaintfff, and ſo are all the pzefidents ; whorefo2e here, ſhe having 
fally adminiſtred all the goods of Iohn Dorcheſter, and not being chargeable ts 
that Debt, as Executrix to Iobn Dorcheſter, ſhe ag Executtix of the ſaid Anne 
Rowe map maintain this Action againf the laid Webb the other Dbligoz; Where- 
foze it was adjudged foz the Plaintifk. Vid. 8 Ed.. 3. 20 Ed.4.17. 21 Ed; . 
31. 21, Hen. 7.31. 11 Hen, 4. 83. 11 Hen. 7. 4. Coke lib. 8, fol, 136. Sir John 
Needham Caſe · 


Sir William Wallers Caſe. 


0. 
Sir William Waller was endicted, foz that he in the Palace of Weſtminſternear 
the great Hall, the Juſfices in the Kings Bench. Chancerp, and Common 
Wench, Judictally ſitting to hear canſes, made an Afſanlf and Atfrap upon Hir 
Thomas Reignolds, and beat him in diſturbance of the Law and contempt to the 
King, &c. and upon this, being arraigned and found guflfy, Becauſe the Cndict- 
ment was not That he dis it in the pzeſence of the Juſtices, noz in the pzeſence 
of the King, all the Judges agreed, That the Judgement of the cutting off his 
hand Could not be given, and ſo, ſeriarim, thep delivered their opinions: But 
becauſe this offence was in the Palace neer the Hall doze, whereby fumults 
might have been made, and be it was found to be done ſifting all the Courts, 
and in diffurbance of Jnſtfce and the Law, and in contempt to the King. the Court 
awarded, That he ſhould be impꝛiſoned foz the ſaid offence. during the Kings plea- 
fare, and ſhould pap one thouſand pounds Fine, by the opinion of Richardſon 
chiet Juſtice, Iones, and Berkeley: And Tones and Berkeley would have parcell 
of the Judgement to have been, That he ſhould make his ſubmſfſſon in all the 
Courts of the Kings Bench, Chancery, and Common Bench, becauſe the of- 
fence was made fo the ſafd Courts: But Rich» rd(cn and 1 did not agree thereto, 
becauſe there never was any ſuch Judgement befoge, and foz the Fine 1 cdncet- 
ved that 50 o l. was ſafficient, and it was awarded, That he ſhould be bound with 
ſareties to his good behaviour. Vide 22. Ed. 3. 13. 39. Af, 1. 19 Ed. 3. Iudge- 
ment 17. 41. Ed. 3. Corone 280. 42 Aſſ. 18, 41 Af. 25, Dy. 188. Stanford fol. 
38. Trin. 19 Ed 3. rot. 55. Carus caſe 37 Eliz. @friking at the Court of Wards 
Dtaprs, only Ampziſonmont and Fine, Hill. 17 Eliz. rot. 6. inter placita Regs 
Thomas Ioans Endicted foz Putder, apud ſe new Pallace Weſtm. 24 Tanuary an 
4 7 Eliz, cognovit judicium, manus amputatur. But it is net expzeſſed, ſedente 
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Emorandum. In the Vacation, viz. in Auguſt 1634. William Noy / Atture 
| ney general)died at his houſe in Bran d, in the County of Middleſex: 
And Sir Edward C oke (who was Attorney General! to Queen Elizabeth and to 
King James, and afterwards chief Juſt.ce of the Common Bench, and then chief 
Juſtice of the Kings Bench, and in 14. Jacabi diſcharged of that place) died at 
his houſe in Stoke, in the County ot Buck, in September 1634 being a prudent, 
grave, and learned man in the Common Laws of this Rea im, and of a pious and 
vertuous life, He died in the eighty ſecond year of his age. and in the lame Va- 
cation, Viz. 14+ September The King at Hampton Court dilcharged and removed 
Sir Robert Hrach trom his place of chief Juſtice of the Common Bench, and with- 
in two dayes after, appointed Sir Jh Fynch of Grays- Inne who was of the Kings 
learned Councell, and Attorny to Henrietta Maria che Queen) to be Serjeant 
at Law and chief Juſtice of the ſaid Court. Who the firſt day of this Tearm came 
unto the Chancery Barre, where, after a ſpeech made by the Lord Cove,try Kree 
per of the great Seal, and his anſwer thereunto, was ſworn Serjeanc at Law: and 
upon Monday (being the day of Eſſoyns of Q#indena Mich) appeared at the 
Common Bench Barre, clad and attired in his party coloured Robes and Habila- 
ments of a Serjeant at Law, and coun:ed upon x Wric of Right, de precipe 1 ( 4- 
pte brought by the ſaid Queen againſt Henry Earl of Holland, chiet Juſtice and 
Juſtice in Eyre of all che Kings Foreſts, Chaſes, Parks, and Warrens citra Trents 
and Steward of all the Queens Courts &c. And the aid Sir John Pynch gave Rings 
quoru u Inſe riptie fuit, Roſa & Lilia dant purpuram, and kept his Feaſt; and che 
next day, being Thurſday the 16. of O ober, was ſworn chief Juſtice of the Come, 
mon Bench: and upon the Saturday following, arrayed in his Judges Robes and 
accompamed by the Earls of Dorſet, Holland, Newport and fourcy other of Nobles, 
Knights, and E'quires (the Society of Grays=/nne and Itins of Chancery, and 

Oſficers of the Court attending him) was ſo brought unto the ſaid Court. 

And note that the foteſaid Sir Rob, Heath appeared at the Common Bench 
Barre the firſt day of this Term and, being in his place of junior Ser jeant at Law, 
pleaded for his Clyents as Ser jeant at Law: which was done by the Kings ſpeciall 
command, upon his humble Petition to his Majeſty, who, by advice of the Lords of 
his Councell, granted him leave to pra ctiſe there, and in all other his Courts at 
W:ſtminſter, excepting the Scar-Chamber only, | 

And in this Vacation Sir John Banks (Reader of Grays- Inne and the Princes 
Attorney) was [worn Actorney-Generall:And Sir Richard Sheldos the Kings So- 
licitor refigned up his place, having obtained a new Patent, to be one of the Kings 
learned Councell, with the ſame Fee he had before ( viz. 30. li per annum) and 
with a privie Seal to have precedency before the Kings Solicitor. And Edward 
Littleton of the Inner. I emple ( Recorder of Landen) was made the Kings Solici- 


tor. 


Tylley verſus Peirce, Paſch. 10. Cars rot 206. B26? as 

Eb”, upon an Obligation of 600 li. conditfoned, Whereas the Defendant 

was to eſpouſe 4. S. a Widow: It the Parriage took efec_ and be Gonly 
ſarvive the ſaid 4. + That if within three moneths after bis deceaſe there were 
paid to the ſaid Dbligees 300 li. to and for ſuch uſes and purpoſes as the laid A. 
S. by any Waiting under her hand and Deal ſabſcribey and publiſhed in the prs- 
ſence of two WitneNes, ſhaulpnominate, declare and appoint, Then xc. The 
Defendant pleaded. Chat ſhz; div not limit declare, oz appoint anp.uſe 03. pur- 
pole foz the imployment of that money. The Plantif repues That ſbe by ber 
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ming their names) did thereby will and appoint ſuch ſummes to be paid, and that 
the Defendant had not pafd them, Mhereupon the Defendant demurred and now 
Rolls toʒ the {Defendant ſhewed the cauſe, Foz that the ought to have made a 
Deed in Waiting, und not a Will, firſt, Becauſe it was riot fd have any effec 
untillafter her death, and it was atihalatozy and rebocable; and a Feme Covert 
may not make any Will- But ide Court (Jones being abſent ) held, That this 
Declaration was good: Foz although a Feme Covert may not make a Wl 
without her Husbands aſſent, yet that Declaration in fozm of a Will, is goove.- 
nough : And thereupon Richardſon cited a Caſe to be adjudged in the Common- 
Bench when he was chiel Juſtice there, upon a Conveyance, Mherein was a 
P2oviſo, that one might revoke the uſes by waiting under his hand and ceal, 
That a redocation by Mill under his hand and ſeal was adjudged a good rgyo. 
cation: and although the pleading was here, That the ſafd A. S. voluit & deyifa- 
vit, i not that it vas appointed by her, yet the Court held it to be well enough: 
Foz it is not pzoperly a Mili. being made by a Fee Covert, but a Uziting in 
nature ot a Will: Wherefoze Rule was given, That Judgement ſhould be en. 
tred {oz the Plaintiff, unleſs other canſe, 8c. 


Holmes Caſe, 


| Illiam Holmes was endicted in London, oz that he in April 7. Caroli. 
V Views polſeſſed of an hoaſe in London in [nrogmorcon Street, in ſuch a 
Ward foz ſix years, remainder to Joh. S. fog three years, the Reverſion to the 
Coꝛporation of Haberdaſhers in Fee; Me, vi & armis, 3. April. ſeptimo ( aroli, 
the ſaid houſe tclonice, voluncarie, & malitioſe, igne combuſſit, ea intentione, ad 
candem domum manſionalem, nec non diverſas alias domus manſionales di verſo- 
rum Leigeorum Domini Regis, adtunc & ibidem ſcituat. & exiſtent, ad dictum 
domum manſiona lem dicti Mllielmi Holms contigue adjacent. adtunc & ibidem 
felonice, voluntarie, & malitioſe totaliter comburendo & igne conſumendo contra 
pacem. And upon this being arraigned at Newgate, he was found guilty: And 
beloze Juugement thls Endictment was remobed bp Cercioraritnto this Court. 
And it was argued at the Barre by Grimtton, That it was not felony. And now 
this Tearm at the Bench, and by Richardſon, chief Juſfice Jones, and Berkeley, 
it was held, That it was not felony to burn an houſe whereof he is in poſſeſſlon, 
by vlrtue of a Leaſe fog years: Foz they ſafd, That burning of houſes is not fe- 
lon, unleſs that thep were ædes alienæ: And therefoge Briccon tol. 16. & Bracton 
tot. 146, & 27. Afl. 44 mentions, Chat it is lelonp to burn the houſe ol another, 
and 10. Ed. 4. 14. 3. H. 7. t 0. & 10. H. 7. 1. & Cok. lib, 11. fo. 29. Poulters 
Cale, which ſay, That burning of houtes generally is felony, are to he intended de 
ædibus ahienis, & non propriis: And although the Endictment be ca intentione ad 
comburendum teldnice, volunta rie & malitioſe, the houſes of divers others con- 
tigus adjicentes, pet intent only, without tac, is not felonp. A lſo Berkeley and 
Jones hold, That it cannot be ſatdfd be / & armis, when it is in bis own poſſeſſton, 
Allo Jones ſaid That he could not be well endfted of felony, becauſe none of 
their names are mentioned who be the owners of the houſes adjoyning. But to 
that objection Berkeley and Richardion agreed not: But J argued that the burning 
in the Endicment mentioned is felonp becaule it is capitale crimen, feileo ani- 
mo perpettatum, ich lis the vefinttion of felony in Cok. Lit. 3 9. Allo by the rule 
. $08 1:46,Quod incendium nequiter, & ob inimicitias, capitali pœna pu- 
mtl; Si vero Vit ificendium fottuito vel per negligentiam, & non mala conſci- 
entſu hon ſi punietun {ed verſus eum criminaliter agatur. And it cannot be ſaid 
to be up negligente in mothers houſe; wherefoze it ts to be intended in his own 
one. Alſo this burning is ſound to be malitioſe, o it fs mala conſcientia & ne- 
quitet (o Gum. Albs thisbarning'vfhis houſe in a ſtreet of the City, adjoyning to 
the houſes ofvthers, in tothe indamgeting ofthe City, and therefore ought to be 
cone to bo tele; Wat lo perxodentare is not the buraing of his * 
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the fielvs. And whereas tt was ſafo, That the intention cannot make a felony, 
tt was anſwer-d, That the intention here is coupled with an ac of burning, any 
with the intendment ol an act, which is felonp, as 5. H. 7. 18. 7. H. 7. 41. 13. 

Ed. 4. 9. Wherea man delivers goods to one and afterwards he that delivered 

them, pzivatly ſteals them, to the intent to charge him, &c. *tis felony. Aud 

whereas 'twas objected, That being his own poſſeſſion. it cannot be ſaid i & Ar- 

mis: Janſwered That vi & arms fs well enough, where there is a Palefeſance, 

as ft is in an Actton upon the Taſe. Vice Co. lib. 9. fol. 50. Allo every En» 

dictment fs & arm's & contra pacem-Where an act is done againſt the Common 

Wealth So is it where a ſervant runs away with goods committed to his tru 9 
above fourty ſhillings, although pꝛoperly it cannot be ſaid to be Vi & arme, be» 

cauſe they were in his cuſtody. And in this caſe the ill conſequence which might 

have fallen out by this ad makes the offence the greater; andthe books in 10. 

E. 4. 14 3-H.7 10. 11. H. 7. 1. & Stanford 36. Co. 1 t. 29, Co. 4. 20. put 

the caſe of burning of youſes generally, and not of the burning of other mens 

houſes. And it is an equall miſchiefin a Common Mealth, to burn his own in a 

Ctty oz Uill, as to burn the houſes of others, fo: the danger which may enſue, 

But the other three Juſtices reſolved ut (upra, That it was not felony; where- 

fo:e he was diſcharged thereof. But becanſe it was an erozbitant offence, and 

found. they ozdered That he ſhould be fined 500 11. to the King, and impziloned 

during the Kings pleaſure, and ſhould ſtand upon the Pillozy with a paper upon 

his head ſtgnilping the offence, at Weliminſter and at Cheapſide upon the Par- 

ket day, and in the place tzhere he committed the offence , and ſhould be bound 

with good Sursties to his good behaviour during life, 


Robodham verſus Venleck, N 


A Ction for worde. Mhereas the Plaintiff exhibited in the Kings bench Ar⸗ 

ticles of the good behaviour againſt the Defendant, and made oath befoze , 
Jaſkfce \Vbr'ock (one of the Juſtices of the ſaid Court) ol the truth of them, that 
the Defendant ſpake theſe wozvs of the Plaintiff, He (innuendo the Þlantiff ) 
made a tale Oath ( innucndo the Dath afozeſatd ) before the Judge, { 1nnuendo 
the laid Juſtice ) and I have that in my houſe can prove it. After Not guilty, and 
found foz the Plantiff, it was moved by Ball, Chat los theſe wozds an Adion lies 
not, Becauſe he doth not ſhew, there was any ſpeech of the Plantiff befoze, noz 
of that Oath Alſo he doth not ſhew it to be a falſe Oath taken in any Court. 
But a bie te Richa:dſon ) Jones, Berkeley and my ſelf held, That the Action 
well lies: Foz when it fs alledged to be ſpoken falſlp of the Plantif#, that ia ſuffi- 
ctcnt without ſhewing, there was any ſpeech of him. And when it was ſhewed; 
that Articles foz the good behavtour were.erhibitedin the Kings Bench, and he 
ſwoꝛn to the truth of them befoze Juſtice Whiclock, and hs affirnjed that this 
Dath is falſe, This is a ſcandalous ſpeech, and charges him with perjury: For it 
is an Oath taken in a Court of Recozd, and it is not like to the Caſs alledged, 
That thou wert fotſworn in Hhitec hurch Court: Foz this Court hath no coant- 
fance, fhat Whicechurch is a Court of Recozd. And here, when the Delendant 
bath pleaded Not guy, and found guilty, that aſcertains the Court, he ſpake 
thoſe wozve of the Plantiff, and concerning that Oath; Wherefoze it was ab- 
judged foz the Plaintiff. 


Merrick verſus Hundred de Rapeſgate in Com. Glouc. Paſc. ro, 
Cara rote 23 3. 


| TRI of a Judgement in the Commdn Bench: Foz that the Planti had 

b:ought his Action againſt theHunvzed upon the Statuts ot Winton r 3.Ed. 2. 

df Hue and Cry, and theS tatute of 27. El. and Counts. That he was robber in S. 

In loco vocat. the Þigh-wap, a L. unto Glocelt, of (ach a —_— 
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perſons unknown-and that he made Hu- and at ' 'oresfor din the ſaid County. 
near to the ſatd place, where he was robbed and gave notice of the laid Robbery 
to the Inhabitants of T-<+toro afozeſatd: and tqat he was ſwozn acco2dincly be. 
foze ſach 4 Juſtite of the Peace, Toa! he das 3obved of ſuch a fummy, and did not 
know any of the parties. and upon Not gau p eaded and found fez the Plan- 
tick in the Common Bench, and Judgement here, Exroz wos bzeught and 
aſſigned by ir ] an Bink+ Attöz ey Generall WBecaule he doch not alledge, 
that te ford was a Uill. within the Hundzed ſo as notice was given to the In. 
babitants within the Hundzed. where the Robbery was committed: Foz to 
give it to any of the Ail s of another Hundzed is not within tye tatenton of the 
etatute: Foz they will not regard it, becauſe they wall not be charged with the 
loſe. But all the Juſtices he'd, That it is not materfall ft Could be given to 
thole bf the undzed but to tue Jnvabftants of the Utll-near adjoyning, to the 
place where the Rob ery was committed; Foz the wozds of the Statute do not 
mention Chat notice hall be given to the Jnhabitante of the Hundred: And ſen⸗ 
den Serjeant laid, tt hath been adjndged That He and Cry made, and notice 
given to the Jnhabitants of the Utilages near adſoyntag to the place where the 
Rovbery was done; although it be out of the H undzed and County, was good 
enough But all the Jaitices doubted thereof. if out of the County. But although © 
it were in a place in another H:md2zedit were well e:ough Foꝛ by Intendment 
the party robbed, cannot know the Diviſion of the Hundreds: But be ought at 
his perill to make tt, in a Aillage near adjoyning to the place, where he was rob- 
den M hereupon the Judgement was affirmed. Cra»:c Juſtice ſaid, That in 
the Common Bench in an Action againſt the Hundzed of Daccorn, upon a Tpe- 
cfall Uerdict, Jt was adjudged, That ſu and Cry made in the next Uill. ad- 
yopntng, althoughit were in another County, was adjudged good. Quod vide an- 
dea lol. 41. 
Stevens verſus Facone, Hill. 9. Car. rot. 105 2. 


Rro: of a Judgment in the Common Bench, in O are impedit. Faucon had 
bzought a Qua- moet àgatnſt George late Archbiſhop. of Canterbury. and 

the laid te ve koz the Church ol Ne ingo in the County of Surrey, where the 
Plantitt᷑ intitled himleif vy grant of the next avoidance : And that one Tobias 
Cru was pꝛeſented. at mitted, in cituted and induced thereto, and that the ſafy 
-Chmch became void. by the acceptance of + ſecond Benefice abobe value. The 
ſaid Archbiſhop pleaded a Plea thereunto Whereapon it was Demurred: and 
Stephens plemeda Plea and fraverſeth That the ſatd bias Criſp was aumittes 
and inſtituted t and upon thts, they were at Iſſue and a wit awarded to 
the Archbiſhop le z that Triall, But alterwards, upon conſideration of the ſaid 
Plea of Sce ven. Jt was adjudged an ill Plea, and Repleader was awarded, bes 
cau'e the fnducttfon being alledged onght alſo to have been traverſed: Mherefoze 
the Defendant amended his Plea, and traverſed the admiſſion, inſtitution and in- 
duction. and Jae was joyned thereupon, and tried foz the Plaintiff. and alter 
divers continuances and dayes in Banco. the Plaintiff ſwewed, That the Arch- 
biſbop wa dead ſince the leff continuance, and pꝛaped that there might be no 
further pzoceedings as againſt him and to have Judgement againſt the Defen- 
dant 8 eos upon the Uerdict, which was granted him and now Erroz b:ought. 
be firſt Erroz aſfigned. was That the repleading was not well awarded, 
Foz the Jſſae which was jopned befoze the Mzit awarded to the Archbiſhop, 
was well enough and needed not any Repleader. But all the Court here held, 
Chat the Repleader was well awarded: Foz the jnducton being alledged as 
well as the infftintfor, there ought to be a Travers to tt, which alters the courſe 
of the Triall as 22. H 6. 27.& 2. Hl 4 17 are. G0 as it ſhall be tried , at 

- The ſecond Erroz aſſigned, was, That where the Allegation was. that the Arch- 
biſhop was dead. and the Judgement [dco © nfi-1eratum fut, That he ſhould re- 
cover only, againſt the ſafd Stephens, &c. It was not good; Becauſe it is not 
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entred, Ec quia le dit Stephens, hoc non dedicit, ideo conſideratum eft, &c. Foz 
untill the other party confeſs oʒ deny it, upon a ſurmiſe onely of the part of the 
Platntiff, wfthoat the Defendants jopning, the Court oaght not to give Judge⸗ 
ment; Wherefoze fo; this canſe it is Erronfous.. Bat all the Court held, & bat 
it was well enough; Foz the Archbiſhop being ſurmiſed to be dead; And the o 
ther Defendant by Trial of the Iſſue againſt dim, being out of Court efther 
to count. plead, oz coafeſs it, the Court ſhall adjudge thereapon, accozding to the 
ſurmiſe of the Plaintiff, and ſhall pzoceed to Judgement againſt the Defendant 
onelp ; Wherefoze the Judgement was affirmed. 


| Anonymus. 
F Ndi & ment againſt J. S. and twenty ſeven others of Cheſwick. Foz that they 
L engrofſed magnam quintitatem Straminis & Fi apud Cheſwick, with an 
intent to ſell it and make it the dearer. And it was moved by Robert Hide, Chat 
this Endiament was not ſufficicnt ; becauſe he doth not ſap, that quiliber eorum 
ingroley,foz twentp eight map not ingroſſe together. Sed non allocatur; Foz ft 
map be that twenty eight map ingroſs and ſell together though it be not pzobable, 
Che ſecond exception, was, Becauſe it is ſald, That they ingroſſed 13 Jan. 9 
Car- & 20 Mü 10 Car. at Chelwick, magnam quantitatem Straminis & Faani, 
which is altogether incertain, not mentioning how many Loads of Hay, and how 
many of Straw they ingroſſed: And foz that cauſe the Endiament was 
qua hed, 
Stile verſus Finchs 


C lon for words, and detlares, They were ſpoken 2 Cat. And the Defendant 

pleaded N « gul:y, and found againſt him. And now 4d ms moved in arreſt ot 
Judgement, That the Action is bzought foz wozds ſpoken ſo long time paſt, vi z. 
fix peers befoze the Action commenced ; ſo that by the @tatuteof Limitations be, 
was debarred of this Ictton ; and therefoze the Court ought not to give Judge - 
ment upon this Uerdic foz the Plaintiff, But Jones and Berkeley held, What the 
Plaiatift ought to have Judgment; becauſe the Defendant bath not pleaded the 
Statute of Limitations: Foz there map be divers cauſes, that he could not bzing 
the d aton beloze this time, viz. That he was in Pz3iſon, oz within age, oꝛ beyond 
Seas, oz that he bad ſued the Defendant to Ontlawzp, and the Defendant had re- 
verſedtte Outlawzy, and this Adlon bzought within a peer after the rever- 
ſing of the Dutlawzy (as in truth the caſe was) foz then the Adion is well 
bꝛought. But Adams moved, That he ſhould have then ſhewn it in big Declara- 
tion. But it was adjudged foz the Plaintiff. 


Stonehouſe verſus Corber. eu 


R-or of a Judgement in Waſte, fn the Com. Bench: The Erroz alignev , 
was. That divers Waſtes being alledged, to ſome of them the Defenvant 
pleaded V«//af# Fat; To others he pleaded juſtifiable Waſte 3 Tos thitu de 
pleaded a Plea in excuſe ofthe Waſts. And upon theſe Pleas, iCaes were joy- 
ned, anda Venire facias awarded, reciting the i{Kues,and commanding a Jury to bs 
returned to inquire if the Defendant did commit the waſte, as rhe Platntiff hath 


' declared. And foz this cauſe Rolles aCignedt foz Erro, Betauſe they ouſt 
to have inquired of the ſeberall iues. as they be joyned: But becauſsthatd'vers 


Venire facia's were in this manner: And the inquiry, if waſte be maw:abvthe 
Plaintiff hath declared, implies, That thep Mall inquire accozding to tho overall 
(Cues, It the waſte were in ſuch manner as the Plainttf yath- declutts; uber- 
wiſe the Werdic ſhould: be againſt him, The Court held if to be god enn, 
and no Erroz ; Wherefoze rule was given to affirm the Judgement; : |. - + 
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Houell verſus Barnes, in Chancery. 


pon a Suit in Chancery, A Caſe was agreed by the Counſell of both parties 
and referred to Jultice Jones, Berkley, my ſelf, to conſider and certiſie our o- 
pinions. The Caſe was, One Francis Barus ſeiſed of Land in Fee deviſeth ir to 
his Wife for her life, and after wards orders the fame to be ſold by his Executors 
here uudernamed, and the monies thereof comming, to be divided among ſt his Ne- 
phews, And of the ſaid Will made, William Clerk and Robert Cheſly his Executors, 
- William Clerk dies, the Wife is yet alive: Two queſtions were made. Firſt, Whe- 
ther the ſaid V. C. and R. Ch. had an intereſt by this deviſe, or but an authority ? 
Secondly, Whether the ſurviving Executor hath any authority to ſell ? We all re- 
ſol ved, That they have not any intereſt by this deviſe, but onely an authority, 
Secondly, That che ſurviving Executor notwithſtanding the death of his compa- 
nion may ſell; And ſo we certified our opinions. But whether he might {ell the 
Re verſion immediately, or ought to ſtay untill the death of the Feme, was a doubt, 
vid. 30 H.$.Br.Deviſe 31.9 Ed.3,16, Cok,Litel12,113,136,181.8 A f. 26. 


Peard verſus Iohnes. 


Xx Ction for words Mhereas the Plaintiff was of the Middle Temple foz di- 
vers peers, and called to the Bar, and gave Counſell to divers the Kingg 
ſabjecs, and pꝛactiſed the Law, and had married the daughter of I. S. Chat the 
Defendant having communication wtth the ſafd J. S. concerning the Plaintiff 
and the marriage of his daughter, ſafd of the Plaintiff, He is a Dunce, and will 
get little by che Law. Co which wozds, the ſafd J. S. anſwering, That ethers 
dave a better opinion ol him, te replyed, He was never but accounted a Dunce 
in the Hidale Temple. The Defendant pleaded Not guilty, and foumd againſt 
bim, and damages to 100 marks. Bing Serjeant moved in arreſt ot Jud | 
© That theſe wozds be not actionable ; Foz an adton lies not, foz calling one 
Dunce; oz Dunce was a great man, and he was thereby compared unto him, 
and then no diſcredit : And Ducice:{s commonly ſpoken of one who is dull aud 
heavy of wit, and thongh not ſo ready and nimble as others, yet he may be of a 
ſolid Judgement; Wherefoze they ſeem not woꝛds of diſcredit. And to ſap, He 
wilt not get much by the Law, that may be, becauſe he will not give himſelf to 
pzactiſe. But all the Court, ſeriatim, delivered their opinions, That the action 
well les; Foz the wozdgare to be intended accozding to the common ſpecch : 
and Dance in common intendment and ſpeech, is taken foz one of dull capacity and 
appꝛehenſion, and not fit foz a Lawyer, and woꝛds ſhall be taken in ſach ſenſe 
as they are ſpoken, and thep are alledged to be ſpoken maltfoufly, and to the in- 
tent to ſlaunder him in his Pꝛoleſſton: Nor guitty pleaded, ft fs found, That he 
ſpake them malittouſiy: And foz the wozds, that he will not get much by the 
Lay ; It ts not to he intended, Chat de hath no will fo pzadife, and to gain by 
-hisP3zofeſſion: But be will not gain, viz. he will not voſerve to gain acc, Mhere · 
nt was adjudged foz the Platntitk. 
-o den e ttt b 
* eng es i 1943910005 n Morgans Caſe; 
£4366 Auna! 4.7 16 HE 
2 —— endicted foz counterfeiting twenty ſhillings peeces 
c ;of the Kings Copn, and Morgan ſoz offering thoſe peeces to the kings 
-Subjeas; knowingthem tobe counterfeit. And being hereupon arraigned, he 
nder guiſty. And the ebidente being pꝛegnant agatuſt Morgan, he was 
dean guiity andibe others were acquitted : And Judgement: given, Thnt he 
beten and hanged ; but not to he quartered, accozding to the optmton of 
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Beale verſus Beale? 


De upon an Obligation. condittoned foz the perfozmance of the Arbitriment 
of I. S. ſo as the ſame be delivered upon the 28. of Febzuary followtug at 
the Shop of Lohn Rolf cxivener in Cornþill, &c. The Defendant pleaded N. 
tiel arbicrement, The Plaintiff Qhews an Arbitriment 27. Febzuary, and ſhews 
what; And that he deltvered it at the Shop of Iohn Rolf Scrivener in Coruliil; 
and ſhews the bzeach. And upon this the Defendant demurred. One cauſe 
aſſigned by Grimſton, was, Foz that the ſubmiſſion is 19. January, and is not 
ſaid tobe delivered at the forclaid Shop, N83 tot he foreſa id Job» ko! And it map 
be he hath removed his Shop, and then it is not intended, it Could be deltdered 
at the new Shop; oz there may be another John Rolt, anda Plea ſball be taken 
ftrongeſt againſt him who pleadeth it. Sed non allocantur: Foz it ſhall not be in- 
tended another perſon noz another Shop, unleſs the contrary had been ſhewn, 
Secoudly, Becauſe the Arbitriment was incertain, to pay charges in ſuch a Suft. 
Sed non allocatur; Foz they are certain enough, when the Attaxney hath made a 
Bill of charges: Wherefoze it was adjudged foz the Plaintiff, 


Langden uerſa⸗ Stokes. 


' A Sſumpfit. Whereas the Delendant, 2. Apr. 6 Car, (foz ſach a valuable 
confideration ) aſſumed to goe ſach a voyage in ſuch a Ship befoze 
Auguſt following, and allledges a bzeach in the non performance. The De- 
fendant pleaded, That befoze any bzeach, the Plaintiff, the fourth of Apꝛil at ſuch 
a place, exoneravit eum of the ſaſd pʒomiſe. Yereupon the Plaintiff demurred. 
Andnow Rolls foz the Plaintiff alledged, That this pleading a diſcharge withont 
ſhewing how, was not good ; and he cited dibers books, 22 Ed 4. 40. uod 
indemnem conſervet, oz exonerabit, ig no Plea. But Maynard fog the Defend 
argued to the contrary, That lo as much as this was an action grounded upo 
a pꝛomiſe by woꝛds, it map be diſcharged by- wozds, the bzeach thereof ; 
and therefoz8 exonera vit generally is good Plea ; And he citedfoz this z H. 6. 36. 
And of this opinton was all the Court (abſence Berkeley.) And Richardion 
laid, Chat he knew it had been ſo reſolved divers times; and the Rule was re- 
membzed, Eodem modo. quo oritur, eodem modo diſſolyitur: Wherefozeft was 
adjudged. fozthe Delendat, quod quzrens nihil caps billam, „ 


King verſus Coke. Paſc; 10 Car. rot; 


Rreſpaſs. Quatre clauſum fregit pedibus ambulando & ayeriis depaſc. &c. 
1 The Defendant juſtifies, becauſe the place wheres, &c, is tempore quo, &c. 
fuit ſolum & liberam tenementum of John Parqueſs of Wincheſter, and ſo juſti- 
fles by his command, The Plaintick replies, That this Land is parcel of tho 
- Panoz of Abbors-Anas ; and that William Pargueſs of Wincheſter was ſetzed in 
tee of the laid Panoz, anvlevyed a fins thereof tothe uſe ofhimſelf and Lucie bis 
Wiſe, foz their lives, the Remainder to the Lb Edward Pawlet fo; an hun- 
dꝛed pears, it bs {ded ſo long. William Lo Parqueſs died, and Lucy bis Mie 
died; And that Edward LOG Pa wlet evtred, and let to him to one and twenty 
pears; who entred and put in his Cattle, and avers the life of theſaiv Edward 
3,020 Pa wet. Ec hoc, c. Ans hereupon it was demurred, becauſe this Replt- 
cation doth not anttwer haz conteſs and avoid tho Freehold of the ſaid John Par- 
queſs of Winchelter, d in the bar. But al the Court held, That the bar 
being a bar at large; the title 4p the R being at large his claiming but a 
ſakficient.aud:goed Roplication, without anſwering to the 

{it (pag-apjudged {02 tho Plaintic. 
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Vivian verſ#s Shipping. Trin. 10 Car. Rot. 1194. 


/ my That in conſideration the Plaintiff aſſumed to tand fo the awary 

of J. S. aw J. D. toʒ certatn matters and controverſies betwirt them ; and 
if he fafled to pay the Defendant fourty pounds + Lhe Defendant aſumed 
in the ſame manner to pap fourty pounds to the Plaintfff, it de did not perfozm, 
And the Pleintif wwews, That the ſald J. S and J. D. made an Atbitriment, 
That the Plaintiff ſhould pay fo the Defendant ten pounds, viz. upon the 
eighteenth of Auguſt following; and in conſtderaton thereof, That the Defcn- 
dant ſhonld be obliged to the lainti ff in an D9!tgatfon of fourfy pounds, That 
the Plaintiff ould enjey ſuch Copyhold Lands, turing the life ofthe Defen-. 
dant ; and alledgeth in f. &», That licet the Plaintiff perfozmed the award on his 
part and that be, ſach a dap and place, required the Defervant to enter into 
ſuch a Bond oz to pay unto him the fourty pounds, etcozding to the ſafy p3omiſe, 
The Defenvent had net ſcatzdthe ſald Tond noz had pald him the ſourtp pounds, 
accezvtng to his pꝛomiſe The Delendant pleaded, Nuilum tale fecerunt Arbi- 
trirm, and found againſt him. And now R's moved in a: reſt of Judgement, 
That this Declaratfon is not good, firſt. Becauſe he doth not alledge the pap- 
ment of the ten pounds; and the award ia cond.ttonall in conſideratton therecf: 
ſo if he hath not paid the ten pounds, the other is not bound to make the obliga. 
tio. . Second! p Bi caule be doth nut alledze a (pcclall requeſt foz the payment 
of the laid 4 1 And the £ MC:ampſit ts to pay upon requeſt, and without requeſt, it 

is rot papab'e, Wo nat being ſpectally alleged, thz Action lies not. To the fisſt 
Jones and B: ke!cy teld Chat ii is a conditionall award; and that there is a 
pꝛeterent condition, wich if not perlozmed the other is not bound to make tho 
Obligatien But ! heid the contiary, Thai it is not a cend{ftonall alvard ; fog 
it onelp appointa that he Kall enter into ſuch a Bond; and e berp one hath re 
me dy upon the pꝛomiſe, the one againſt the other, f they doe not perſo,m the 

award. But we all agreed. That alttzeugh it be a condition pꝛecedent; pet when 
the Plaintiff ſallh. he hath perfozmed the award on his ſive, it fs intended ih u 
he hath perloꝛmed it - Ar d it is good in ſubſtance, though act in fozme ; where» 
foze the Defendant might, if he would, have demurred : A. d when he hath not 
demurred, but pleaded to the ue, denying the award which fs found again ſt tim, 
he ſhall not now have advantage of this matter of fozm, Co the fecond they all 
agreed, when it is an Aſſumpſit to pay money, 'although it ts upon requeſt, The 
generall allegation, Licec jzp1vs tequiſi. u; is a (ufficfint ailegation; and ihe 
b;inging of the action is a ſufficient requeſt ſoz money: Kheceupon it was ad- 
judged foz the Plaitiff, 


P. Imer verſus Knights, Trin. 10 Car, Rot, 225. 


A Sumpf. Whereas there war a contract betwirt the Defendant and one 
A Cubu, concerning certain trees growing upon ſach K and. The Defendant, 
in conſideration the Plantiſt would cut down and carry the ſaid trees aſſumid 
and pꝛomiſed unto him, Chat he wonld ſave him harmleſs of all damages and 
loſſes which might happen unto him by reaſon of ſuch cutting down oz carrying 
away, when be ſhould be thereunto requfred: And he alledges in fa&o, That 
he cut down five of the ſatd trees, and carrfed them to the Defenvants honſe ; And 
that the Defendant had not ſaved him harmleſs, licet ſæpius requiſitus, but ful · 
fered him to be ſued at the Common-Law foz their cutting down and carrping 
away; whereby he was enfozced to lay out divers ſums of monep- in dcfence of 
thoſe ſutts. The Defenvant pleaded non Aſſumpſit, and found againſt him, awd 
damages to thirty pounds: And it was now moves in arreſt of Judgement by 
Gr miton, That the Declaration is not ge od, becauſe he doth not ſhew in what 
Court he wos ſued, noz what charges he expended. noz how 2 
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being all tn hes own knowledge; Wherefoze he anght to have ſhewn the (pectall 
b2each, otherwiſe there is not any candle of Aton. ir V liam D nny moved, 
that khe Allegation { that he was put to divers coſts and charges in defence of the 
ſutt | is ſuffictent: and although pcradventure this had been cauſe of demurrer pet 
having pleaded non AH. my. anda Uerdia (ound, and damages afſeſf Jt ap. 
pears he was damnifped; Wherefo: e it is now made good and he ſhall not baut 
advantage thereof. and of this opinion was Ric ha ruioi at the firſt Chat the Uer- 
ditt aids tt, otherwiſe clearly it is not good. But Jones Juſtice and M/ et held, 
Tyat the Declaration was ill ta ſanſtance, no breach betag ſaffictently be wn; 
and being ii in ſub tante the Aer dict cannot help it. and to that purpoſe Ines 
remembꝛed a Caſe, betwfrt eck and Mecholu, where an Aſampſic was that 
he thoald deliver ſuch an Obligation uponreque(> after payment of ſuch a lamme. 
Me alledges in acto, Chat the money was paid and that et æpius — us, 
he had not delivered the Obligation, The Dekend int pleaded on Aſſumpfit, and 
found againſt him and Jadgement in the Common Bench foz the Plaintiff, and 
Crroz bzought, Becauſe it was not to be dellveres but upon requeſt; Bo there 
ought to be a ſpectall req ueſt which becaaſe it was not made, and the year and 
place alledged of the reque[, although the (Mae was taken upon the ACumpſit and 
fo:ind,yet it was not good: but the Judgment was reverſt which Richa don res 
membꝛed; Wherefoze de agreed, hat the Declaration was not good, noz net 
ayded by the Uerdia, Wherenpon Judgment was given foz the Defendant. 
Hopehili v veorie, H.. g. Car, rot. 269. 
ÞJ-%onc firmæ. Upon a ſpeciall Uervict the Ca e was, That an Abbot an; 
:*wenty one Henry eiget. made 4 Leaſe fog oRoginea & rerd cem annos 
The queſtfon was only, Whether in this caſe cerdecem annos ſhall be ſaid to be 
thtety oz thirteen years > And oe cot fog the Deſendant argued. That it (ould 
be ex20unded foz thirty years. becauſe it all be taken mo ſtrong againft the 
I. eTo;, when there is no pzoper wozd foz thirteen. Bat all the Court gels Tyat 
it ail be taten actoʒding to the Common lane. lo thirteen pears, t cem 
Ald :c: ece, ate all one, and it is ſo wait Buponiæ vr2ri -, tt being one intiro 
moꝛd, cannot be othertolſe taken. But if it were witten as ſeverall wazd , it 
ſheuld be other wiſe, Wherefoze without farther argument, it was adjudged foz 
the Plau if. and as B; foz the Plantiff urged, It being alter & 2 ca an- 
n „tt ſhall the rather be ſo intended: F 63 it be had meant it to; thirty, it ſhould 
have been one hundzed and ten pears; But being ſo wt, they agreed, Jt was fog 
90 3.years,and no moze wherefoze it was adjudged accozdingly foz the Plaintitt᷑. 
8 ker v. r[us Hack! . Hill. 8. Car. rot. 347. | : 
Pon a ſpetiall Uerdia: The Cafe was ] ha Cofter Tenant in Tail, the 
Reverfion over to ( ber: Oer mn Fee; they joyn in a Leaſs foz life by 
deed: And afterwards he in the Reverſion, during the Leaſe foz life, deviſethy 
that Reverſton and dies: Afterwaxd Tenant in Taple dyes without due. The 
gueftion was, Whether this teviſe be goed oz not? And it was argaed at the 
Barre dy Ri foz the Plaintiff, ond bp Maynard foz the Defendant ; and the 
doubt was. It Tenant in Taple joynes with him in Reverſi on in a Leaſe fog 
life not warranted by the Statute; ſo as it is 'a greater Cate thin Tenant in 
Tavyle can make, whether it be a diſcontinuance of the Tape only, oz a diſcontt- 
mance of the Reverfion ao Foz i it be a diſcontinuance of the Reverſion, 
then the devifo2 hav not arp power to dedife; bat J mes and I held. upon the firſt 
motton, That it ts not any biſtontiaunnce ol the Rederſion. becauſe he ſoyns 
with the {Tenant in Taple : aun it to q atonfirmation el the Leaſs, during ths 
lite of the Tenant in Tayle, and darlng the tame that he bath iſſue: but after bis 
death, wildont iCae, tt is the Leaſe of N iu the Reverſton: and, during the life 
of the Lefte, ft ts u diſcontimance q d the Tenant in Taple and his (Cao; bug 
kt is not ſo as to the Reverfion; io) that remains as it was, and Richardion in- 
cines to this opinion; bat Berkeley doabtc6; * Whervupon tt was adjourned tiil 
dne M Ww. 


WH 


u Hinfley 


282 Termino Michaelis anno decimo 


— 


— 


| Hinſley verſus Wilkinſon, Hill. 8. Car. rot. 30 2. 
Rror of a Judgement in the Common Bench, in an Action upon the Caſe, 
Whereas the Plantitk had declared, L hat he was a Copyholver of the ꝙan⸗ 

nour of Lull, whereof a great Maſte, called Lull Waſte, was parcell, And the 

Copyholders ol the Pannour having Common there, That the Defendant being 

ſeized of partell of a Mood called Lull Wood, adjoyning to the ſaid Common, 

maintained Conyesin the ſaſd Wood, which run out thereof into tho Common, 
and eate up the Common Whereupon the Actfon was bzought. The Defen- 
dant traverſed the Pꝛelcription to the Common, and it was found againſt him, 
and Judgement given. And now Germin foz the Plantitf in the Wzit of Erro 


moved, That this Declaration was not matatanable; becauſe none can ſay when 


Conpes are upon the Common, whofe Conyes thep be: And they cannot be ſafy 
to be the Defendants E onpes rather than any others;foz being out of his ſople hs 
hath no intereſt in them moze than any other, they being ferz natutæ; ſo ag he 
bathnot any pzoperty in them untill he takes them: and therefoge Ficzh. N. B. 87. 
& 89. laith, They wall not be ſaid Cuniculos ſuos, nog Piſces ſuas in common 
Rivere: And although the C ommoner hath loſe, yet it is without ſnjurp by the 
Defendant. and Grim{ton likewiſe fop tho! Plantiff, urged farther, That ik this 
Acton ſhouldbe maintainable, there would be multiplicity of ſutts; Foz everp 
Commoner would have an Action, which ought not to be ſuffered. and here is ng 
moꝛe caule of Action than when one ſuffers his Doves to flp into the Cozn ad- 
joyning, Foz whtch cleerſpy no Acton lies: Foz it caanot be known whoſe Doves 
they be, and the Commoner is not at any miſchief, foz he may kfll them if be can: 
and foz that point cited, Co. 5. fol, 104. Boraſtons Caſe, and ſo held all the Juſtices 
here, beſides Berkeley, Who doubted thereof; Whercfoze, becauſe there was a 
Judgement in the E&mmon Bench Rule was given, that the ſaid Judgement 
ſhoutd be reverſcd, il upon ſuch a dap, the next Tearm, other cauſe was not chewn. 
&c. which was done to the intent there might be conference with the Juſtices of 
the Common Bench, to know if it had beenmobedfn the Common Bench, oz i 


it paſſed ub ſilentio, being alter Ucrdic: and the ſame day A conferred with Hut- 


ton, Vernon and Crawley. Judges of the Common Bench, ff they knew any ſuch 

Caſe had bcenmovedin their Court and they all ſaid, they did not remember 

anyſuch tobe there moved, but that it paſſed ſub ſilentio: and they all held that 

an Action upon the Cale lies not foz a Gommoner,but he may kill them; foz none 

— any pzoperty in them ; _Wherefoze the Judgement was afterward rever- 
eb, ; 


Bull verſus Wyatt, 

Þ ]eRione firmz, Foz a Garden in Briſtoll. Upon a ſpetiall Uerdic. the Caſe 

was One Reignald and his Mile being ſeized in Fee in right of his Mite by 
Andenture-with Letter ot Attoznep to make liverp, lets that Garden, Habendum 
= die datus, fo life of the Lcflee,rendzing fix ſhillings eight pence per annum: ard 
the Attozny made livery the ſame day. ſecundum formamChariz:theL cſee enters 
and paid the rent, which was alwaies reco(bed, the wile dies; her Þetr, without 
entrp. ſuffers a commonretoverp, to the uſe of the Plantiff. The queſt/on was, 
Whether this were a good recovery? Rolls foz the Plantiff argued, That the 
Þ eaſe was vold, and that libery the ſame dap it bears date, is void, to make ft a 


goed A cafe. And ſo held all the Court, and would not admit it to be argued. ge. 


condiy. admitting it tobe a void liderp. pet he held, that entring and paping his 
rent, be is but Tenant at wil, As one entring without liverp, is Tenant at 
Vll to the Feoffoz: and he cannot be a, diſeiſoz without an intent in dim to 
make a difſetſin, and without the intent of the Lefſoz to babe it to be a difleifin; 
and be is accounted in Law but as Tenant at will: And foz p3oof thereof, he 
relpedupon 28. Aff. 11. & 1+ Ed, 3. Aſſ. 7, and the Caſe in this Court Paſc. 9. 
Car, betwirt B unden and B. ue h, Co. lib. 4. 73. 11. H. 4. 29. 30. 9. -H. 6. 6, 7 
Thirdly, Admitting it was a DfCeiſin, pet ſuftering a recovery, de and all ander 
him are eſtopped to ſap he was not it of the Frtehold. Wherefoze 5 
E 1 60 
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toberp is good. And to that opinion the Cort inclined: but becauſe there were 
none ol the Defendants part in Court, no Judgement was then given; but ruled, 
That if caute were not weten, — Judgement would be entted foz the Plantick. 
a 8 rouſes Caſe. . 
Rouſe, an Attozney of the Kings Bench, was elected Tythingm an of Taun - 
com In Which Town a cuſtome is pꝛetended tobe, That every one ſhall be 
Conſfable vz Tythingman, accozding to their ſeverall hauſes; and he having par- 
chaſed two houſe z in the ſame Town, was in a Leet there helv,eleced T7 ything- 
man: And thereupon he bzought a Ait ofpziviledge to be diſcbarged becauſe 
he ts to be attendant in this Court. But the Juſticea of Peace would not allow 
thereof, but veſtred the Juſtices of Aſize to direct whether it would be allowed, 
who would not meddle there with, but ozvered, it ould be moved in this Court: 
Wherenpon Maynard now moved. That this Mzit is not to be allow2y. Foz 
although in truth Attozneps ans Clerkes of the Court have ſuch a pꝛiviledge to 
be diſcharged When they are generally elected, becauſe their Attendance being res 
quired here, they ſhall not becompell'd to attend ſuch an Dffice.yet when there 185 
a ſpectall cuſtoms, that thep hall be elected in courſe, accozding to the ſcituation 
ol their houſes, that cuſtome ought to pre vail againſt ſuch pzivilevge : Foz -other- 
wiſe one Attoznep may purchaſe many of the houſes in the Town, and then there 
ſhallnot be ſyfficient perſons to do the ſervice: as in truth in this Caſe, he bath 
purchaſed ſeven houſes in the ſaid Util, Wherefoze he ought to be charged. but all 
the Court held, that it cannot be a goodcuſtome; Foz then a Woman, being an 
Inhabitant in one of the ſaid hoaſes, it map come to her courſe to be Confable, 
which the Law will not permit. ioo this cuſto ne pzetendey cannot gold place a. 
gainſt a perſon who is. by his D Mics to be attendant here: Mjereupon it was 
ozdered, That he ſhould be diſcharged, i 
| Ste venlons Caſe, f 
Teven'on being in Execution foz a debt to the King, avjudgev againſt him in 
the E rchecquer, was condemned here in this Court in Debt, by a Judgement, 
and was bzought to the Barre by Ha deas Corpus, to be charged in Execution lo: 
this Debt alſo, and no o ging @crieant moved That he ought not to be char 
ged in Execution here becauſe he is in Execution at the Kings Suit, Foz it is 
appointed by the Statnte of 25. Ed. 3. cap. 19. That a common perſon ſhall not 
ha de Execution agatnſt the Kings Debtoz, untill he makes agreement koz the 
Kings Debt and then he ſhall have his Debtoz in Execution, and detain him 
untill he hath made ſattsfacion of the Debt dus to himſelf, as alſo of the Debt 
which be paid foz him to the Kinx. Of that opinion was the whole Court: but foz 
as mach as he had not a Mit of pꝛoteaton, the Court reſolv2d, That he is out 
of the Statute; and therenpon awarded, that he ould be in Execution as well 
foz the party, as to; the Ang... 
| Gryffyths Caſe; 
CCire facias verius Gryftyth, upon a Recogniſance foz the peace, taken 9. Maii, 
—9. Car. The firſt Exception taken by Grimton, was, betauſe the Recogniſance 
was Garderec pacem, whereas it oaght to have been, Conſervaret pacem. Sed non 
allocarur; Foz ſaaremanp of the pzefivents, and it is as well as Conĩervaret pa- 
cen» Decandlp. becauſe that the Recogniſance is Chat he ſhall appear at the next 
xenerall Nuarter- @eſſfons ſo; the ſaid County and in the interim ar dera le peace. 
nd it was alledged, that alter the Recogniſance taken, and befoze the next gs 
nerall Quarter elllons, viz. .:9, Juni, 9. Car. he aſſaultey one Such, and beat 
bim, and ſo bzake the peace; The Erception was, becauſe he did not ſew the 
dap of the next @efſions. And J was of opinion, That foz this cauſe it was ill; 
fo; he ought to aſcertain the Court when the nert Selon was, and ſo that the 
beach of the peace was befoze the ſald Qusrter @ciions: But Richardions 
Jones and Berkeley held ths Allegation, That the bzeach was after the date of 
the Recogniſanee, and beſozo the next Belllons, ſaTicey. Bat they Would ad - 
viſe untill the next Team. 
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Netter verſus Percivall Brett. Mich. 10 Car. Rot. 132. 


Rohibition being pꝛayed, to ſfay Suit foz the e of a Teſtament con- 

terning X ans and Goods; Mporein the Land was charged with a conditton 
in part foz payment ol certain Legacies, and it being pꝛomiled, that they ſhould 
not meddle with the pꝛobate, quoad the Land, it was pꝛapsd to have a conſuls 
tation, And once and Berkeley agreev, that they Weuld habe a conſultatton, 
Becaufe the pꝛobate of Teſtaments pꝛoperlp appettains to the Dpiritnal Court. 
and the pꝛobate o: pꝛobate cannot ve any pʒejudice to the Heir, noz to him 
who c:a\ms the Land by the Deviſe ; arid the Will being intire cannot be ſtaid in 
part: und an intonvenience would enſue. if there ſhonld not be a pꝛobate con- 
cerning the perſonall eſtate, Chat the Executozs might not habe any actong 
foz Debts noz diſpole of the Goods. And therefoze Jones ſatd, he had (cen the 
Recozd of the Patqueſe of Wincheſter's Taſe, Coke uh. 6. fol. 23. Where the 
Mill being fog Land and Goods, coiifaltatfon was granted ko; the goods, But 
I doubted thereof. becauſe the Landis the pzincipal,and they have no authozttp to 
Weddle with any Will concerning Land; and there might be an inconventence, 
ff the Mill there ould be countenanced oz diſcountenanced concerning the U any. 
And becanſe there was a Pzohibftion granted, the parttes onght to purſue the 
uſual courſe, that the Defendant ſhonld appear, and the Plaintiff declare; and 
then upon demurter it might be adjudged, and not upon a motlon, But the other 
two Juſtices ( Richardlon chief Juſtice being lick and abſent gabe a Rule, That 
it other matter were not ſhewn, &c. conſultation Gould be awarded, Vide Re- 
l duuni polſtea, tol. 395 


Gymlett verſus Sands. Tun. 8 Car. Rot- 678. 


IJ ctione firmz of a leaſe of Hugh Boſcavele, By a ſpecial Uerdi it was 

found. That Hum prey Martin was ſeizod in Fee, and had iue John Martin 
by Hebel; his Mile who by indenture, in conũ deration of love to dis ſaſd Wiſe 
and to Join tht ir ſon & heir apparent, and to ſettle the Land upon him and his 
heirs: enſfeeffed A. B. and others, to the uſe of himſelf foz life, without impeach- 
ment of Waſte ; and after, to his Mile foz her lite; and after to the aſe of the 
ſatd ohn Marun 4 the Heirs Pales of his body; Remainder to his right heirs. 
And afterwards the ſaid {{umprey, in quinto Jacobi, inleoſſed John Smith hy In- 
denture, with warranty agatnft all perſons; and afterwards, in ſexto Caroli, died. 
Hete i the TUfſe enters, lohn the ſonne enters upon lohn Smith, and enfeoffed 
Bo cavele the Lefſoz with warranty; Iohn Smith enters, Boſcavele the L eſloz en. 
tets, and makes the Leaſe in the Detlaration mentioned; Tbe Defendant, ag 
ſervant to lohn Smith enters and outs him: They found that the ſaſd Hebell was 
pet alive; Et ſi ſupet coram matetia m, c: And heretpdn Rolls argued foz the 
Plaiatiffyfirſt, That the Left: of the Plaintiff hath good title, Foz be claims by 
the Mile and the Bonne, which Sonne hath good title to the remainder cleerip: 
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And the Mile hath a good eſtate fog her life; And they had a good litle to enter and 
infcoff the Leſloz ot tbe Plaint!#f. unlels it were by reaſon ot this wartanty: And 
it. is not lound, that the Son is heir to this warranty of the Fathers; Foz al⸗ 
though it be found, That the ſaid Humprey had (Tue by the ſafd ebell h's wite 

e ſaid Ih in remainder, unicum fil um ſuum; pet it is not found, that he is, 
heir : And it may be tyat he had other elder ſonnes by a kozmer Venter; And the 
Court will not intend a warranty by luppolitien Secondlp. This feoffment 
by the wife jopning with lohn, who hath the remainder, is no fozfeiture, with - 
ont finding, That ſhe had notfce of the feoffmefit and wartanty : Foz as Co, 
lib. 5. fol. 110, Mallorys Cric; Bargainee by Deed inrolld Wall not enter upon 
the Lefee fo: non-payment of the rent unleſsif were wewn that he had no⸗ 
tice. And ſo lib. 8. fol. 96. Francs Cale, Maynard to the. contrarp toz the De» 
fendant firſf, He (hall be intended helr, rather than othcrwiſe in a ſpecfal Wer- 
dict, Wetaule it is foynd that he had him unicum fnlum ſuum; and it ſhall not be 
intended there were moze ſons, without ſhewing. To the ſecond, That it is &« 
fozfeiture ; Foz ſhe ought to have taken notice at her peril, when none is bound 
to give notice, as here none is bound: And there fs a d{Terence betwirt a conditt= 
on and this voluntary Ac of the feoffment,” which is a forfeiture. And after» 
wards [ones and Berkeley delfbored theix, opinions, That this warranty is na 
barre: Becauſe it is not found that he was heit; and the rather it ſhall be intended 
that he is not heir, becaaſe tt is a colliferall warranty, which fs not to be lavon. 
red, And it map be that he had elder ſonnes by another Venter; 03 there might be 
an Attalnder But J held the contrarp, That the Uerdic in this point was well 
enough, and found him heir; foz it fs found that the Jadenture call» him iſium & 
hæredem fuum appatentem; and a plurality of ſonnes ſhall not be intended; and 
ih a ſpeciall Verdict intendment ſufficerh, ᷑ſpetſallp. as this caſe is Becauſe it he , 
bs not helr, there is no tolour fo have aſpectall Aerdic Vie Coke lh. 5 Goods j 
ales Ca e, That the Verdi ſhall be taken by intendment Foz the ſecond point „ 
they all reſolved, That if the warranty had been well found. it were apparent. 0 
That the E kate of the ſonne was bound, and her joyning in a feoffment with the 
Sonne, is a fozleiture; as if ſhe had joyned with a Stranger who hav nothing to 
doe therewith ; and that ſhe at her perill ought to take notfce of the ſafv Feoffment, 
decauſe the livery fs a publique and notozious act, and the Feoffiment is a fozfet- 
ture at the Common Law; and it is not like à condition, which is taken ffricly ; 
and ſhe ought at her peril to take notice of this at upon the Land none being 
donnd to give notice: Wherefoze, as to this poynt, thep all agreed; But upon 
the firſt poynt they would advile. N. 


% 


Emdrandum, That upon the fourth of February, anno decimo Caroli Regis, 

anno Domini 1634. Circa horain undecimam ante meridiem Sir Thomas Ri- 
chardſon Knight, chief Tuitice of the Kings. Bench, died at his houſe in ¶ bancery- 
lane; And all the Writs which were ſcaled that day bare . Teſte, Thomas Richards 
| fon, and all thoſe which were ſealed the next day bare Teſte, Willians Jones, he be- 
ing ſecond Iuſtice of the Kings Bench. | 


Meade verſus Thurman: 


TYRokibicion was pꝛapeb upon faggeſtion of this Cuſtome That fozTares cut 

oz miownbefoze thep be ripe and given t6Plough- Cattle, Tyths ought not t 
be paped : Aud npon another cuſtome foz Head. lands ſown with Cozn, uſed t 
be tev with Plong - Cattle, oz mowed and crit foz that parpoſe, That the owners 
Mall be 1 —— tharged of Tytbs. And upon this ſuggeſtion grounded upon ſpeciali 
tuſtomes, the Court granted a Pzohibitfon, 


Ex Lo Dymock 
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Dymmock verſus Fawcet. Mich. 10. Car. rot. 148; 


7 A Ction for words. Foz that he ſafd of the Plaintitk and to the Plaintttf, be- 

ing ol good lame, and one who had ſerved as Captain in the Wars, hæc verba 
in London, Thou art a Pimp, àberring, that in London that wozd was known te 
be intended a Bawd ; And farther ſafd, That he was a common Pimp, and noto- 
rious, which he would juſtifie. After Uerdict foz the Plaintiff, Licleron (the 
Kfngs Solicitoz) moved in arreſt ot 3nmdgement, That theſe wozds be not acto- 
nable ; Foz it is a meer ſpiritual lander, as Whoze oz Horetique, and puntſhable 
in the ſpiritual Court, and not at the Common Law; And he ſad, that divers 
times Sults habe been in the ſpiritual Court foz ſuch wozds, and pzohtbitiong 
pzayed anv never granted, Vide 27 H. 8. 14. But to ſap that he keeps a Bawdy» 
hoate, fs pꝛeſentable in the Leet, and p le at the Common Law, Ward 
e contta, Becauſe it is ſpoken of one of an honourable P2ofefon, viz. a Souldier, 
and trenches to his diſreputation to be taxed with ſuch a baſe offence; And he ſatd, 
that ſuch offences have been divers times puniſhed in London by cogporall puntſh- 
ment. But it was anſwered, That was by culfome ; and there the calling one 
Mhoze is adtonable. Jones Juſtice Helv Chat the Adton lay not. And we all 
agreed, That the expoſſtfon and aberment, That Pimp is known to be a 
name lo a common Bawd is goed, Berkeley and I agreed, That the wozvs are 
derp flanderous, and moꝛe than if he had tall d him Adulterer oz Mhoze monger; 
fo; this is an intamous offences, to he a @olicttoz fog others foz ſuch baſe Otfices. 
And it tends fo the bzeach of Peace, 2 ſnch a courſe of life ; aud he map be in- 
dicted and puniſhed coz it cozpozally : Wherefoze, by the aſſent ot lones, rule wag 
given, That Judgement ſhotld be enfrev. But afterward, Term. Mich. 11 Car, 
it was moved again; And lones holding his firſt opinion, Brampſton agreeing 


with him, the Judgement was ſkaped. 


hs Nichols verſus Walker and Carter. Trin. 10 Car. rot. 322; 


Reſpas. Foz entring into his tzouſe in Tatridge, and taking of a Fowling 
i A peece and other goods. Upon Not guilty, a ſpectal Uerdic was found, That 
Carter was Church Warden of ths artfh of Hatfeild, and Walker was Ober- 
ſeer of the Pooz of the Pariſh of Hactci1d; And that the 16, Povemb. 163 2. a Rate 
was made by the Inhabitants of Harfaild, to; relief of the Pooz of that Pariſh, 
actozding to the Statute ; And that the Plaintiff was an Jnhabftant in Tatridge, 
having not any Lands fn Hattc11d, but having Lands in Tatridge, and was rated 
by the ſafo Rate at twelve pence the Poneth, towards the relief of the Pooz of 
Hatfeid; And that the ſatv Rate, upon the 20. Apzfl 16; 2. was allowed by two 
Jultices of the Peace of the ſaid County . whereof one was of the Quo um, accor- 
ding to the Statute : And that they demanded this ſumme of the Plaintiff. and he 
refuſed to pay; wereleꝛe by warrant of thzee Juſtices of the Peace, to levp that 
ſumme upon his Goods and Chattels, they, by vertue thereof, diſtrained thoſe 
Goods, and ſold them foz twenty ſhillings and offered the reſivne to the Plan · 
tiff: And they found that anctently the Uillage of Tatridge was parcell ofthe pa 
riſh ol Hartcild, and that there was not an legall ad, to ſever the ſao Mill. from 


the Pariſh of Hzeild, Quodque modo & ante tempus cujus, &c. the Cythes of 


Tatridge were payed fo the Parſon of Hatfield; And that the Parſon of Harfeild 
uſedalivaſes.to fda Curate at Tatridg,And that there is no Pſa Tae 
the mann of the 


And that foz thzeeſcoze years paſt and moze and at the time o 


State of 4 . Eliz. cap. 2. fog rellefof the Þooz, & ſemper exinde liſque hunc diem. 
dicta V lla te Catridge communiter reputa ta fuit eſſe Parochia de ſe; & per 55 
idem rempus Conſtabularios, Gardianos Eccleſiæ, & Supraviſores Pauperum diaz 
Villæ de Tatrivge habere conſue verunt per electionem Inhabitantium ibidem; And 
that (02 all the lad timo, Rates, Adedments, and A e dies habs been made * 
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by them, foz the rellet of the Pooz of Tacridge, which rates, during all the dad 
time, have been uſed to be levied by their pzoper Dfficers foz reltet of the Pood 
there, without any paping to the Pooz of {actcild, oz joyning in any aſſeſſment 
with the Town of H::tc'i- ; and that the Church of [ſacridge, during all that time; 
have had all Parechtall Rights: And that the Jnhabitants of Tatridge habe not 
uſed all that time to contrfbute to the reparation of the Church of Harfeild; but to 
the reparatfon of their own pꝛoper Church and Chappell only. Et ſi ſuper totam 
materia m, &c. And after argument af the Barre by Brian fog the Plaintiff, and by 
Atkins foz the Tefendant the Court reſolved That Judgement ought to be given 
foz the Plaintiff; Foz Tatridge being a Pariſh in reputation fo long befoze and 
after the @tatate, and at the time of the Statute made, Jt ſhall not be now foz 
this purpoſe charged by Hrfci1d ; But it Mall be charged by it ſelf, and foz their 
Pooz only. And they relyedapon a Judgement given in the Common Bench 
Mech. qu irto Carohi, betwixt Hilton and Pa wle, uod vide ante fl. Decondly. 
A:kins moved, Although it ſhould be allowed, that the Inbabitants of Tatridge 
be not chargeable with theſe rates, pet upon this Werdic the Defendants be not 


guilty, becau e they did it by Warrant from the Juſtices of Peace; ſo they did it 


as Officers, and therefoze excuſable. Sed non a loca tu-; Fot the rate being un- 
daely taxed. the Warrant of the Juſtices ot Peace foz the levying thereof will 
not excuſe, and it is not like where an Officer m:kes an arreſt by Warrant out 
of the kin is Court which if it be Erroꝛ the Officer mult not contradi, becauſe 
the Couit hath the generall Jariſd{&ſon : But here the Juſtices of the Peaca 
have but a particular jurisdition, to make Warrant to levie Rates well aſſeſs; 
Whercupon it was adjudged foz the Plaintiff. 


The Caſe of Netter verſus Percivall Brecr, Ante pag; 291; 


Vai argued by the Juſtices ſeristim. and Jones and Berkeley agreed}; 
V That couſultation ſhall be granted to probe the Mill, becauſe it is ont 
intire Mill altbough tt be made as ſeberall Wills: Foz that he fiift made his 
Will concerning his goods, and makes the Defendant his @recuts;, and ap- 
points therein divers Legacies; and after in the (ame paper, leaving the ſpace of 
a line veto, he wz/tes in this manner, That if his perſonall Eſtate ſhall not. ſuffice 
to fatisfic dis Legacies and Debts, He appoints pait of the profits of the Land to his 
Ex cu: ois for a time : and in concluſion of the Mill. In Witneſs whereof, to this my 
Will I have put my Hand and Seal, and thereto ſubſcribed his name and put his 
feal. 90 it appear s to be all one intire Mill: and therefoze B-rkel-y (aid, that he 
would inũ ſt upon two rules firſt, That the pzobate of Teſtaments fog perſo- 
nall things appertains only and pꝛoperiy to the Spirftuall Court: and fog the 
pꝛobate of ſich Teſtaments, no Pꝛobibition lies. Second p that the pꝛobate of 
Teſtaments conte ning Lands only and no Goods contained therein ought not 
to be in the ſvirituall Court by compulfion. although they may he pꝛobed there: 
and il there be a uit te compell to have the pzobate of ſuch Teſtaments, a Pz90- 
hibi{fon lies: and commonly ſuch Wlls where the Lands are dediſable by cuſtome, 
ate pꝛobed befoze the Dzdinarp;and therefoge the Regiſter 246. mentions, That 
Wills of Lands in London are firſt pzoved befoze the Dzvinary, and after be- 
foze the Maioz in the Buſtings, 9nd in Bozonghs a deviſe of Lands by caſtome, 
is as a deviſe of Chattels and ſo termed and reputed, Then when a Mill is con- 
terning Lands and Goods, and is one intire Mill ( as the concluſion of this 
Will makes it) and in the Mill of the Land is a clanſe, That the profits of 
the Linds ſhall be tor the performance of the Will, ſo as it is a mixt Mill. It is 
reaſon it ſhould be pꝛobed intirely in the ſpirituall Court, to enable the Execu · 
to; to ſue fo2 Debts, and to expedite the payment of the Legacies, which other · 
wiſe mig t be longer delayed. And the pꝛobate of the Will foz the Land will not 
pꝛejudice the Meir, foz it (ball not be evidenceat the Common Law: noz the 
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| i *x the Sommon L aw. And B-rkeley cited the reſolution and agrzement of all the 
1. Judges beloꝛe the kir g that where a Teſtament is made of Lands and Goods, 
1 no Pꝛohibttton lies to ſtop the pꝛobate of the ſaid Teſtament foz the Goods: and 
1 5 | that in ſach caſe. the Teſtament being mixt of Land and Goods, pꝛobate ſhall 
1. be of the intire Will, and ought not to be of parceils; And cited the Caſe 9 E. 
[4 48 D\-- 5 4, That Land was deviſed fo be ſold fo-payment of Lecacies. the U and 
140 ö being told, the ſaft, foz the money to be diſtributed may be in the ſpirituall Cenrt, 
contrary to the opinion in 4. X. 5. Phil. & Mariz, although it be riſing out of the 
19 Land: and jones Juſtfte agreed with bim in reſpec of the inconventence whtcy 
[rf otherwiſe might enlue, if the pꝛobate of the Teſtament fo2 the Goods ſhould be 
[ dekerred, and they both helo, that a conſaltatfon ſhall be awarded, but it hall be 
ſpeciall that the pzobate of the Teſtament ſhail be foz the Goods: and although 
ſt ts here granted upon motion withont ſpectall pleading and demurrer, Pet | «-$ 
fatd it was good enough; foz anciently in this Court, there were no Declaratfong 
and ſaggeſtfons upon Pzohſbiffons, but they wers granted upon motions : and 
conſultations were granted upon motions without demurrer, as in the Common 
Bench. But J argued to the contrary. Firſt, That the P;obtbfifon'fs well grans 
0 ted and upon godd grounds, and thercfoze a conſultation ought not to be awar. 
4 ded, *Secondly Af it ſ<6uld'be awarded, pet it ought to be after Plea and De. 
154 murrer: ſo as the matter might appear in pleading, foz what cauſe it is granted. 
To the fir, That it is well granted, becauſe the P3obibftion, as it is dzawn 
and granted doth alledge, That tbe Telfament is made of the Land, and no 
mention ol the goods, and thereby is endeavoured to make a pꝛobate of this Te. 
* ſtament which concerns Lands only and ſo to dzaw into que ſtion la cum F dum 
i and alwafes in ſuch caſys,a Y2ohlb{tfon was granted: and whereas in the Re- 
giſter it is lald, That the pꝛobate of Ceſtaments in London, is firff befoze the 
\ Ozdinary and then in the Haſtings, Jt was anſwered, * is alledged to be bp 
1 fpectail cuſtome which pzoves, that without ſpectall cuſtome, it ought not to be 
Mig pꝛoved there And to the reſolution of the Juſlices, That a P3ohtbition ſball not 
14 be granted to ſtop the pꝛobate of a Teſtament foꝛ Goods, where it is made fog 
Is Aand and Goods, that doth not p2ove, that a Pzohibitfon may not be granted 
445 fo ſtop the pꝛobate of a Teſtement foz Lands; And as my Bꝛother Berkeley 
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1 | lad, e ſtament of Land only, ſhall not be pzoved in the Spirituall Court, and 
145 a Pꝛohibition ſhall de gꝛanted it they ſo do: So here foz any thing which appears 
44 fo the contrary. and as it is ſuppoſed in the Pzobfbitton, the Court as Judges 


1. cannot take conuſance that it fs otherwiſe: And although the Copp of the Teſta- 
FM ment be ſhewn unto us, that it is in one entire Paper, and one Seal, and the o- 
| ther circumſtances befoze mentioned, yet that is bat pꝛivate infoʒmatton, of which 
| we are not to take.cogniſance, as of matter of Recozd : And 3 afſented unto 

| the caſe in 9. EH. but upon this reaſon,becauſe the Land being ſold, the money 
fl is perſonall, and aſſets in the hands of the E xecutoꝛs; fo as it ſavonrs not of the 
211 Realty being executed. Secondly J held That it conſultation ſhould bs gran- 
K-81 ted, it ougbt not to be in this manner contrary to the uſuall conrſe, upon a motion, 
. Without pleading and demurrer : And as it ts here upon an interlocutoꝛp ſpeech at 
5 the Barre only the ground thereof not appearing of Reco:d: and in convent- 
ence would erſte, it ſach courſe would be ſuFexed ; Foz the party might be p2e- 
iudiced, and peradventure erronfoufly, and pet he ould not have his Mzſt of 
008 Etro: And foz this very cauſe divers pꝛeũidents hade been, where Pꝛohibitions 
| 741 - Were granted: as in tze Caſe of the Parqueſsof Wincheſter Mich. 38. &. 39. 
Eliz. rot. 355. inter, Lloyd and L' yd, Mech. 3 Car, in the Com, Bench Weſtleys 


. Caſe, Mich. Car. in B. Reg. betwixt Hi and Thornton, Where a P2obſbitfon 
Y being granted and a CTryall whether it were a good Well? and fond good; yet 
TU -aconſultat'on was granted only foz the Goods: But here in tyis cale a conſulta- 
11, lion was granted, _ hep 
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Miller and Johns verſus Maynwaring ” 

Rror of a Judgement in Chelter, in Ej ctione tirme of Lands in Bla con, of 

the demtle of Sir Randolph Crew, the r 2 of Aug. 402. Where, upon « 
ſpectall Uerdict, tt was found, That Joha Earl ot Oword and Elizaveri. his wife, 
Mright ol the ſaid E 12ab*cb, were ſetzed in Fee of the Panoz of Blacon, where- 
of the Land in queſtton, is parcell, and hadiſſae John : And after the ſald nn 
Tart of Or by Indenture the 10. of Feb.. 27 len. 8. let that Panoz fo Ange 
Seaton fo; thirty four peers, that afterward Elizabeth died, 29 ti. 8. and on the 2x 
Martiis 31 tl. 8. the ſafd J hu Carl of Oxtord died, afterward 30 lulu, 35 Hen. 8. 
the laid lohn the ſonne, then Carl of Oxford by Jndenture reciting the Leaſe to 
Anne Seaton to be dated 10. Feb. 2 H. 8.let thefaly Panoz to Robert Rocheltcr, Ha- 


*endum alter the end ſurrender. oz fozfeflure of the ſatd Leaſe to Anne Searon fog 


thirty ycers : And they finde, That after the making of the ſald Indenture, the 
laid wo3zds, 28 H. 8 were raſed and altered, and made 27. Hen 8. Ind that aſter- 
ward viz. 26, Marti, 35H. 8. the ſaid lohn Earl of Ox 0:d, by Indenture betwixt 
him and Hamlet Flee, (reciting the Leaſe toAnne Sea ton, o. Feb. 27 f. 8. 
granted the reverſion of the ſald panoz and pzemiſſes to the ſald Hamlec Freer, 
Habencum the ſaid Panoz and pzemiſſes, from ſuch time as the ſame ſhall revert 
and come to the poſſeſſion ot theſaid Earl 03 his heirs, by ſurtender, fozteſture, oz 
other wtie, foz ſixty pears : That afterward in 4 E. the ſaid 1obn Carl of Ox- 
ſotu died letzed, and the ſaid Panoz deſcended to his ſonne Edward Carl of Ox- 
foru, That ye by Jndenture betwirt him and Gett:y Morley, dated 1 4. lulii, r 5 
Ela. teculing, whereas Join his father by Indenture, 30, Julii, 3 5H. 8. demiled to 
Robert RK »hetter the ſatd Ferm 03 Panoz of Blacon, Habeadum £03 thirtp peers, 
from tye end oꝛ determinaiton of the Leaſe made to Anne Seaton, dated 10. Feb. 
27tlen. 8. to2 twenty four peers {which ts afalſe recitall ; foz in Rocheſter Leaſe 
it is recited that the Leaſe to Anne Scearon, was dated 10. Feb. 28 H 8.) and ta- 
granted the Leaſe to Hamict Freer foz ſixty peers, to begin after the erpiration, 
lurrender, oz fozteiture, (omitting the wozds or other wile) of the Leaſe to Anne 


Sea toni: The ſaid Edward Carl of Oxtord demtſed the ſaid Panoz and Ferm of Bla 


con to the laid Geffry Morley, Habendum from the end ot the ſatd Leaſes fog fifty 
peers, And it &c. Bo the ue ſtion was, Whether any of theſe Leaſes, to Ham- 
lett Ft ex 03 Marley, be good and were in eile at the time of this Leaſe made bp 
Sir Kando. ph Crew ; Foz Sir Rando ph Crew claimed the Jnheritance of the 
Manoꝛ from the Earl of Oxtord,and Sir William Norris claimed the Leaſes from 
Morley and Fr-er , t under him the Defendant claimed: And Judgement was 
given tn Chelter fo the Platntiff : And now Erroz was bzought of this Judge - 
ment, and the Erroz aC:gnedtn point of Law. Chat Judgement was given foz the 
Plainiiff, wyere it ought to have been given foz the Detendant : And after ſe be. 
rall arguments at the Barr by Rolls, and Maſon Recozder ofLondon,foz the Plan- 
tiff in the Ait of Erroz, and Calthorp and Serjeant tied ey foz the Defendant, 


It was now this Term argued by the Juſtices, (cr1acim, And all the Juſtices a- 


greed, that the zudgement in Chetter was well giben, and ſhould be affirmed. The 
firſt queſtion moved, was. Whether the Leaſe to Anne Scacon, was determined 
after the death of Jono Earl ofOxtord, who made it, who was ſelzed thereofin right 
ol his wife,and Tenant by the Courteſie, Dz only determinable by the entry of 
the Heir? Foz if it were only determinable, then no entrp of the Heir being ſound, 
it was continued, x the reverſion waein the Eartof Oxtord,the ſoune. at the time 
of the Leaſe made to Hamlet Freer. But foz this point upon the firſt argument, 
Richardion then libing, agrecd with the other Juſtices, That it was determined 
and void by the death of the ſafd lohn, then Earl of Oxtord, Tenant by the Cour 
tefie, the wife being dead befoze, and then Anne Sea ton was bat Tenant at [uife- 
race, and the Freehold in the Earl of Oxford, and no rederſion, and to; that point 
ovet · ruled it without further argument. Foz it is abſolutely determined by the death 
ot the Tenant by the Tourteſie, and no acceptance of the Rent, oz conſi tmation 


aſter by the Heir can make it have continuance, Vid. i Ed. 6.Acceprance, 19. Fm 
7 Y p b. 
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lib. 2. fol. 77. The cafe of Harvie and Thom. cited Cok. lib. 8. fol. 34. in payns 
caſe. Secondly, When the Leaſe to Rocheſter began? And as to that all the 
Juſfffces reſolbed That it began pzeſently at the time of the ſealing; becauſe there 
was no ſuch L eaſe in Eſſe to Anne Sea ton at the time vf the Leaſe to Rocheſter, but 
determined thzee years befoze, by the death of the ſatd Earl of Oxford, and there 
was no ſuch Leaſe made to Anne Scaton, but had other beginning and other ending, 
then is retited; and therefo2e it began pzeſently, Vid. 3 Ed. 6. Br. Lea ſes 62, Cok. 
6, fol. 36. in the Biſhop of Bat hs cafe, Plow, Throgmortons Cale, Cok Lit. 46. 
Cok. 4. fol. 7 4. Dy. 116. Thirdly, The Leaſe to Rocheſter being raſed in a ma. 
tertall part, after the lealing and delivery thereof, Whether that raſure be a cauſe to 
make the Leaſe vofd, oz ff the Leaſe be good notwithſtanding this raſure > And 
Jones and Be keley held, That the deed is volded by the raſure, but the Leaſe is 
good and remains fn eſſe notwithſtanding this raſure: And as to that, took a diffe- 
rence, when an Eftate looſeth his efence by a deed, viz, where it map not have an 
eſſence without a deed as a Leaſe by a Cozporation, oz of Tythes, oz grant 
of a Rent charge, oz ſuch like, if the deed be raſed after delivery,tt determines the 
Eſtate and makes it vold. But when- the Eltate map have efſence without a 
deed, there although it bs created by # deed, and the deed is after raſed by the party 
bimſelf oz a ſtranger that hall not-deffrop the Effate although it deſtrops the 
deed, wherefoze raſure hers doth not make the Leaſe void and determine it: But 
I argnet to the contrary, in this point, That foz as much as it is a Leaſe by the 
deed, it is a contract by the deed, and the party himſelf who hath the intereſt by 
the deed, raſing that deed, ho determins the deed, and his intereſt by his volun- 
tary act, ag it he had ſarrendzed ; and the contract being by deed, he map not 
determine the deed and the covenants, but quoad himſelf he doth deſtrop it. but 
perad venture quoad the Leffoz it may have eſſence, if the Leſſoꝛ will: But this 
fs at his election, and not at the election of the Leſſee, See foz this point, Cok, 17. 
fol. 27, Dy. 261. Co, 10. fol. 97. tn Dodo Leyfeilds caſe 7 Ed. 3,57. 14H, 8. 
27 per Brook 44 Ed. 3. 42. Fourthly. Whetber the Leaſe to Hamlet Freer be 


good oz void + And that reits upon conſideration, Whether the Leaſe of the L and 


by the name ofa Reverfſon, where de hath the Land in poſſeſſion, and hath no 
Reverfſon (as it io it Seatons Leaſe be determined in facto, and Rocheſters 
Leaſe be void by the raſure o2 that he be not in polleſſion by virtue of the Leaſe 
(becauſe it is not found, that Rocheſter entred by birtue ol the Leaſe , and ſo can- 
not be an eſtate turned fn Reverfion) boa good Leaſe ? And foz this point all 
the Juffices agrees That it is meeriy a void Leaſe; foz the grant fn the pꝛemiſles 
is onelp of a reverſion, and | was the intent of the parties to paſs the reverſion 
onely expectant upon the fozmer Leaſes, And when there is not any Reverſſon, 
if cannot paſs the Land in poſſeſſion; Foz by the name of a Reverſion Lands 
in poſſeſſion cannotpaſs ; but by the nams of Land, a Reverſion may well paſs, 
fo; he who will grant Lands in poſſeCfon, will rather grant them in Keverſſon : 
But not fo e converſo, And although the Habendum fs to have and to hold the 
Land, That ſhallnot paſs the Land in poſſeſſfon, foz it is intended he ſhould 
have the Lands ſo returning. And Deeds are to be conſtrued, that they ſhall paſs 
things acco2ding to the intent of the parties, and the ſtrongeſt againſt the Gzan- 
toz accozding to the apparent intent. and here the grant and demiſe is onely of a 
Reverfion, and the Ha bendum ſhall not inlarge it contrarp to the Gzant ; ſo this 


Leaſe to H: mlett Freer is meerlp void; and it it be not void, it is determined in 
' time, foz it began krom the date, and then it is determined by efflurion of time: 


See expꝛeſs authozittes, that by the Ozant of a Reverſion, if he hath not a Re- 
deren nothing paſſeth, Co. Lit. 46. Co. lib. 10. fol. 107 in Dodoz Leyfeilds 
cafe this point is retited to be ſo reſolved Co. lib. 5, fel. 104. Saftyns caſe Plow, 
196, 423, 433, and 146, in Throgmortons taſe. And where it mas ſa(d, Chat the 
wnds and other the premiſſes would carrp it it was anſwered, That cannot be; 
Foz other ta alwafes another thing then that beloze mentioned and the Rsoverſign 
ol the panoz of Blacon is expʒeũip mentioned; o ocher cannot be extended * 
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ff, Vid. Ca, lib. t fol. t77. 35 H. S. Grants Br. 150. The fifth queſtion was, Whes 
ther Marteys Leaſe were in eſſe at the time of this Leaſe. made by the Pluunti f, 
and it was reſolved, That it was not, foz that miſrecites the former Leaſes and 
ſo haththe ame Rule as the fozmer, where it recites Leaſes, and thers he nons 
ſach; Therefoze it ſhall begin fcom the date, Which being in anno r5. Eliz, lz fif« 
tp years, ended 16 23. Wherofozs los all thoſe reaſons,the Judgement was afftr< 
med. ö 


Sir John Stonehouſe and his Wife verſus Sir John Corbet. 


Rror oł a Judgement in the Common Bench in Waſte, Dibers Erroz. 

were alligned cancerning the Walte, and the pzoceedings therein, all whic 
being oder⸗ ruled one maln Erro; was alligned ore ceaus per Herſeant Henden at 
the Barre; F03 that in the Aion of Waſte he declares, That Sir Rich. Corbet 
was ſefzen in Foe, and in Palc. 8, Jac. lebyes a fine of that Land to the uſe of 
bimſelf to life; aud after to the nſe of Ela. his Wife, foz her lite and after to 
the uſe of himſelf and tho Befrs males of his bodp,and alter to the uſe of Sir John 
Corbet now Plaintiff, and the eirs males of his body; and to the uſe of the 
Heſrsof Air (ich. Corbet: and that afterwards in Hill. 8. Jac. the ſaſo Sir Rich. 
Corbet lebyed another fine of the ſame Land, to the aſe of himſelf loʒ life, and al. 
ter to the uſe ol Sir John Corbet and the Heirs males of his bodp, and alter to 
the aſe of the right Heirs of the ſaid vir Rich, That afterwards Sir Rich. died, 
and that the lato Wife ontrod, and was leized foz term of yer life, the Reberũon 
to the Plantiff; and that afterward, e made Waffe ad cxhzcedicacionem of tha 
Plant, and aſſignes divers Walteg. The Defendant pleaded Vs! 14ſt fait, 
and foand againſt her. The Erro; aſſigned and inſiſted npon, was, That tha 
Plantiff hath not ſuftctently entitled himſelt unto the Reverfion, to punich the 
Mate, Becauſe he doth not alledge, That wir Rich, Corbet was dead without 
Tue male; and it he be not dead without iuue male, the Plantick cannot paniſy 
this Maſte: and although the Defendant by pleading to tha Waſte, hath admit. 
tedit to be to his dilinheritance yet intendment (hall not help it, being matter of 
ſabſkance, But it was thereto anſwered, That foz as much as tis ſaid, @he 
entred and was ſefzedfoz life, the remainder to the Plantif, it is intended that 
Dir Rich. is dead without (ye, aiſo he alledging it to be done to bis diſinheritance, 
that cannot be if the other had any ifſae alite. and the Uerdick bath found it to be 
to his diſinhoriſon, by which it is to be intended, that Rich. died without iCas; 
Wh: refoze Berkeley and my (elf held it tobe no Erroz. Bat Jones doubted there. 
dt; atterward upon another motion, it was adjudged, That the firſt Judgement 
ſhould be afffrmed, Vide 5. Ed. 3. 37,7, Bd. 3.46. f 3. K. 14. Elz. Dy. 304, 
Co; lib. ro, 63. Nuper, &c. It is neceTarilp to be intended, that his Pzedeceſaz 
is dead, &c. 


* 


Bowton verſ#s Nicholls. 


* Rror ot a Judgeniont giben in the Common Bench:Were Judgement was 
Lgiven foz the Defendant, and that Judgement here affirmed, and 10 l. coſts 
given here to the Defendant upon the Statute of 3. H. 7. and it was now movey 
by Grimſton, That colts were not grantable; Foz the Statuts is, where Judge · 
mont is given again the Defendant 63 Tenant, and be, to delay the execution, 
bzings a zit of Erroz, and the Judgemont is affirmed , 97yat he ſhall have 
colts fo; delaping his execution, But here the Judgement is given foz the De⸗ 
tendant in the Common Bench;ſo no Execution was to be awarded there again( 
Hint: But the was barcod, andalthorghthe Plantiie bzought the Whit 
of Exroʒ. and the Judgemont is hero aſſiemed, pet it is out of the Statute and 
of this opinion was all the Sourt, upon conſideration of the Statute; Whors- 
{0304 Superſodeas Was awarded to ap cyeontion co; tha colls, 
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Emorandum, That the firſt Saturday of this Term, being 18. Aprill 1635. 

Sir John Brampſton Knight, of the Middle Temple (one of che Kings Ser- 
jeants) Was made chief Juſtice of the Kings Bench. And fit the Locd Keeper 
made x grave and long ſpeech, ſignĩifying the Kings pleaſure for his Choice, and the 
duties ot his place: To which after he had anſwered at the Barre, returning his thanks 
to the King, and promiſing his endea vour of due performance ot his duty in his 
place, he came ſtom the Barre into Court, and there kneeling cook the Oaths of 
Supremacy and Allegiance, according to the Statute 3. Jacobi: Thea ſtanding he 
took the Oath of Judge, which is the ſame Oath that all other Judges take: T hea 
he was appointed to come upto the Bench, and then his Patenc ( which was only 
a Wric to attend the Oſſice) being read by Broome Secondary, the Lord Keeper 
delivered it unto him: But Jones laid, That che Patent ought to ha ve been read be- 


tore he came up to the Buch. | 
Anonymus. 


* 


' & Prohibition was pꝛaped by Grimſton to the ſpirifuall Court, fo2 ſuing (oz 

Tythe ol Lambs ſurmfſing the cuſtome to be, That if one hath Lambs un 
der the number of ſeven, he onght to pay an half peny foz every Lamb under 
that number, in lieu of all Tythes of Lambs, and tf he had but ſeben, the Par- 
ſon ſhoald have the ſeventh Lamb, and ſhould pay 34.and if he had eight he ſhouly 
pay 24. and if he had ten, the Parſon fhould have the tenth without paying any 
thing. Berkeley and Jones held. that the Canon Law is ſo, ano ſo recetbed in the 


** ſptrituall Court, and it is ſurmiſed, that the ſpſrituall Court allows of it; and there. 


fo:e there needs not ane Pꝛohibitton. But becauſe it was alledged, that it wag a 
cuſtome, andthe Parſon would ſtap untill the tenth, and would refuſe to accept 
acco2ding to the cuſtome: and that in the ſpirituall Court, this ſurmile is not al. 
lowed ; {Mhercfo2e B-ampſton chief Jultfce and my ſelf concelved, That a 3pz0. 
hibttton is grantable foz that cauſe , and Jones and Berkeley agreed, Mhat it 
would be granted, and the party might demurre il he would: alſo toz Tpthes of 
Aftermowth, that there is a cuſtome in. conſideration, that be would make the 
firffTonſure in gocd and ſuſticient ay, and ſet it out in Cocks ſufficiently dayed 
and ready to carry, that he ſhould be diſcharged from the payment ot @ptheg of 
the Aftermowths ; And that was held a good lugge ſtion, by reaſon of the cots 
he beſtowed in making it to be perfect Hap: and upon a ſurmiſe made, that 

was ſued foz Tyihesof ces, That tn conſideration he pais Hony and Wax and 
was at the chu ge foz Hives and maintenance of them in Winter , he would be 
diſcharged ol the Tythes of the Bees themſelves:and upon theſe ſurmiſes a j3;0- 
bibitton was granted, being one of the firſt cales moved alter Bramptton was 


made chiet Juſtice 


1 Hawkins verſus Billhead. Hill. 10. Car. rot. 13 1 2, 
A Crion for words. . Whereas the Plantiff was of good name and fame, and 
of a chaſte converſation, and divers had offered to marry unto him their 
daughters: And whereas he was in communication with one William Ruſſell to 


marry bis daughter,an the ſaid William Ruſſell was willing to have his daughter 
to match with him, and offered fourty pounds in Marriage: That the Detendant 
having communication with one 1, S. aud others of the Plantif, The Defen- 
dant. the 20. of September, ſeptimo Caroli to diſcredit the Planti#, and hinder 
him ofhis Marriage, aid of the Þlantiff, That the Plantiff bad layn with (uch 4 
Woman and others, and them carnaliter coguovit, by realon whereof the laid Wil- 

liam 
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Rim Rufle!) utterly refuſed fo cite his daughter to matth with him, and that be 
cauſed the Plantiff to be pzoſecuted in the Archdeacons Court foz that tncontt- 
nentie and thereupon he bzonght his dat on in this Court Mich 10. Car, The 
Defendant pleaded Noc guiſcy, and found agatnff htm. And now Maynard moves 
in arreſt of Judgement. That thcſe wozds being ſpo den 20. Sept. 7. Caroli. and 
the Acton being bꝛought Mech. 10. Car. ( whereas it ought to he bꝛought within 
two yeacs p the @titute of 21. Jac, of Limicaticns ) by his own ſhewing. it fg 
bꝛotight foz wozds ſpoken above two pears and therefoze he is to be barred of 
this Action But becauſe he had admitted the Acton, and had not pleaded the @'a- 
fate of Limftatfons but No: guiltv, Jone- and B:rkeley Juſtices hclo, That he 
ſhall not now have advant*ge | thereof : And ] nes ſafd, That he knew it hay 
been ſo ruled twice in the time of the Loꝛd Le: chick Juſtice and in the time of 
Sir dee chief Juſtice; Foz otherwiſe there ſhould be a miſchiet᷑ in this 
Court moze than in an other Conct, (v.) in the Common Bench. where they 
pꝛoſctute by ozfginall and ontlawzy ; and if the outlawzy be reverſed, the 
Statute aids the Plantiſf. But here they p2oceed by Lacira:, whereby the cauſe 
of the Action doth not appear. and may peradventure divers years continue by 
P3oceſs, befoze the Defendant map be arreſted. and the Planti# in vis Decla 
ration needs not ſhew the cauſe wherefoze he did not commence bis uit ſooner; 
fo2 if he ſhould do ſo, the Declaration would be moze pꝛolix than was convenient. 
But if the Defendant pleads the Statute of 21. Jac. then the PÞlantff by the 
Replication ought to ſhew good cauſe. why he did not bzing bis Actton accoʒding 
to the time limited by the Statute; otherwiſe he is to be barren: Foz the @:atute 
alle ws of many tpediments, v2. Infancie, Impriſo1menr, ow/ter le mec, and 
others therein mentioned, which ſhall be ſaffictent caufes, that the Action wag 
not 5;ought ſooner. But J doubted thereof, becauſe by his own chewing it ap- 
pears that the Adlon is not bought within the time limited by the @tatute : and 
the Statute is in the negative, That it all not be bzought but within the time; 
fo the Court. ex officio, ought to abate it. unleſs he bad ſhewn wherefoze it was 
not bꝛouaht within the time. But by the opinion of the other Juſtices, it was 
adjudged foz the Plaintiff, unleſs other cauſe, c. 

The Cale of Brker verſus Hacking, Quod vide ante pag. 291. | 
V 2s now this term argued at the Barre, and after at the Bench. and 

Brampſt-n, Jones, and Berkeley argued, That the Deviſe wag 
vold Foz they all held, That the Leaſe foz life is only the Leaſe of the Te- 
nant in Tall, during his life and the life of the Leſſee; and then it is a diſcontf» 
nuance, and the Reverſ on taken from him in reverſion te diſplaced : and then 
he having nothing in the Reverſion but only a Right, cannot make a De- 
vife: F032 the Leaſe being a Leaſe fo2 lite. rendzing a Pepper Con, is not 
warran:eoby the @tatate of 32. H 8. And then being a Leaſe ſoz life of the Leſſes, 
the livery is only made by the Tenant in Tail; an he hath the ſole power of- the 
im nediate Freehold, and the imme diate poſteſtion and Inheritance; Then when 
they make a Leaſe for lite. it is an immediate ang to the intatle, and diſcontt- 
naes the C ſtate Tail during the life of the Leſſer; and the Wanant in Tail hath 
gained a new Fee and is ſeized oba Reverſion in Feeerpecant upon the E- 
fate fo; lite during the Leaſe and it is a nes Reverſion in the Plantiff; and fo; 
that, they relyed upon 11. H. 7 and 13; H. 5. If there be Menant in Tall Re- 
mainder to his right Meirs, he may be reſtrained by a condition not to alien: fqz 
his Feoffment is there held a diſcontinuance: and | ones cited, a E aſe adjudged he. 
twirt the Lom Cromwell and Andrews, 18. Ely. Tenant in Tapl, Remainden 
to his right Befrs, makes a Feofment by Deed, and delivers the Deer te the; 
Feoffee. and after b very is mave by an Attozney. The queſtion was, whether 
Remainder paſſed by the deliberp of the Deed? Jog then liveryp to him in 
nder had not been a diſtontinu ince: but it was reſolved, Chat it was a di. 
continuance: and thers is no diffecence when-Zenant in Tail. N emainder 40 his 
right Betrs, makes a Feoffment ; "_ when he in Reverſion and , 
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Tail jopn in a Leaſe foz life, which is a diſcontinaance ; And it is a diſcontinuance 
pꝛeſentiy oz it cannot be a diſcontinuance by the death of the Tenant in Zatleha- 
ving iſſue ; foz, as g ra mpſton ſaid, The change of the Reverſion is pzeſently by 
the livery 02 not at all, and it is not charged by the death of the Tenant in Taple 
baving ine, and that being a Leaſe foz the life of the Leſee, cannot be con- 
firued to be a Leaſe fo2 the life of the Tenant in Taple (as it thall be 
conſtrued if it be not a diſcontinuance) and after his death without ilae, a Leaſg 
fo; lite againſt him in reverfion; Wherefoze they all concluded, That it was a iſ. 
continuance and Judgement ought to be given foz the Defendant. But 1 argued 
tothe contrary, That itis not any diſcontinuance, noz the reverſion diſplaced, 
Strſt, Becauſe it ſhall not be taken to be a toztfous Leaſe and a diſcontinuance, 
when by auy means it map be con ſtrued a good and rightfull Leaſe, and it may 
be here ſo conſtrued, when Tenant in Taple and he ta reverſion joyn; Foz it is 
an Eſtate derived out of both their E ſtate s. v. a Leaſe of the Tenant in Tale 
as long as he lives, and afterward of him in reverſion, as Cok. Lic. 42. and Cok. 
Ib. 6. fl. 14. Treports caſe is reſolved. Secondly, it is no diſcontinuance, becauſs 
they joyn in the Leaſe;foz he in reverſion joyns in the Ad of making of this Leaſe, 
and ſo it is not the intentton of any of the parties to diſinherit him in reverſion, 
and to take away oz diſplace the reverſion, Wherefoze the Law ſhall not maks 
any ſuch conſtudion, eſpecially here, when Tenant in Tayle is dead without 
idue, there is not any (ue againſt whom there ſhould be a diſcontinuance ; and tt 
is not a diſcontinuance unto the reverſion, becauſe he jopn d. To pꝛove this was 
vouched :7 . 8. 13. Co. hb, 1. fol. 76, Bredons caſe : And an Ac map be a 


diſcontinuance now, and not a diſcontinuance by matter ex poſt : As il Tenant in 


Tople infeoff him in reverſion, and a ſtranger, and he in reverſion ſurbive, it is 
no d'ſconfinuance : So ff Baron and Femme make a Leaſe foz life, by Deed of 
Land: of the Fe, ff the Feme, after the death of the husband, agrees, it is no 


diſcontinuance ; but it ſhe diſagrees it is a diſcontinuance. So here, if Tenant 


in Tayl had died having iſue it might have been a diſcontinuance againſt the 


*{Nge, But other wile it fs againſt the intent of the parties, to conſttue it to be a 


diſcontinuance when Tenant in Tapl hath no iſue. But all the other Juſtices 
helo it to be a toʒtious Ad in it ſelf, And tyat although he hath not afterward anp 
i kae it is not materfall: Wherefoze it was ad judged foz the Defendant. 
Mayo verſus Cogfhill. 
Rror of a Judgement in Ejectione firmæ againft Baron and Feme. The De 
fendants pleaded Not guilty, and the Fox: was found guil ty, and the Baron 
koumd Not ꝑui ty, and Judgement againffthe Bare» and eme quod Capiantur,and 
fo; this cauſe the E rxoʒ was alligned; becauſe the Judgement ought to have been 
agatnt the Fm quod Ca pia tur ànd not againſt the Baron, where he is acquitted ; 
Foz he or:ght not to be impziſoned foz his wibes offence : But Rolls fog the De · 
lendant in the Mit ot Erroz moved, That it is not any Erroz, and that the 
Jungement in this caſe onght to de agataft them both quod Capiantur : fog it is 
foz the fine to the King ; and the impziſonment is no longer, but untfll the 
fine be paid ; Aus de en ought to pap it, foz the Feme cannot. And to pꝛobe 
tbis he cited apjeſident in this Core, Trin. 4 Jac. rot. 376. betwixt Lewes and 
White, Where, fn a Mit of Crroznpon a Judgement in the Common Wench 
in Treſpais againſt B and F. ne, pleaded Not guilty, and the Baron was 
atguitted, and the Feme onelp found p ; and the Judgement was againſt them 
bort vd & piantu:. And it was afſighed foz Erroz foz this cauſe and the Judge: 
mem alkirmed. And groom the @econdary ſatd, That ſo are all the pꝛeũ denta 
ol kurs Court; wherofoze the Court here awarved accozvingly, Chat notwith · 
Fandige tis EH the Judgement Woald be armed. But thon another Ex- 
roi Bus Aligned; Mat ta che Delaration there was not vi & armis And upon 
views of the Veeozd feared What tt was in tis Wizft vi & artiiis incravir, 8ce. 
Bert in tho Cot it was dmitted ; wherefo2e toꝭ this cauſe the Judgement was 
Þ 3 None 0 1 9.75 Mn 1 „ 
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Termino Trinitatis, anno undecimo (,aroli Regis; 
in Banco Regis. 


Buſhell, Hurſtwayt, and Brand verſus Yaller. Trin. 10 Car. Rot. 456. 


* of a Judgement in the Common BVench by Buſhel! the Defendant ; 
and Hurltway: and Brand the Bayl, in the Common Bench, againſt Ya 1-r. 
It was aTigned foz Ciroʒ by Gumſton, That no Capias was awarded againſt 
the pʒincipall; and yet a Scire fac a iſſut d againſt the Bayl and Judgement a- 
gainſt them And now it was moved That this TUzit of Erroz bought by the 
Bayl and the P3inctpall, was not good, fs they ought not joyn tn a Mzit of 
Erroz; foz the Bapl may not avoid the Judgement aga ut the M ꝛincipali by any 
Erroz which is in the pzoceeding, and the patncfpall hath nothing to doe with the 
Judgement agatnft the Bapl. Andof that opinfon were all the Juſtices, beides 
Be ck<cl-1 , who doubte d thereof ; becauſe by the Judgement againſt the pzincipall, 
the Bayl is damnified ; whereloze he concefved, They ſhould jopn in the Erroz 
to avoid the p2incipall Jud ement. But he agreed, That the pzincipal vught not 
to joyn in a Watt of Ecrs; toreverſe the Judgment againſt the Bapl: And alt er. 
ward de conſented with the other Juſtices, That a Wit of Erroz lies not in this 
manner; wheretoze it was abated. * 


Townſend verſus Hunt, Hill. 1 Car. Rot. 774. 


* The Plaintiff declares Whereas Francis Townſend made his 
Mill. and thereby de biſed to the 'Plaintfff th:eeſcozs pounds, to be paid 
at his age ol one and twenty pears and made Anne his wife his E recutrix, any 
left Aſſots to pay his debts and Legactes : und that the ſald Anne took the De; 
fendant to huſband, and afterwarts the Plaintiffcame tb full age; and the Defews 
dant and his Mite papd to the Plafntiff, in part of the payment of the ſaid Lega- 
cie, upon the 2 2. of Apzill. thzee and Mfty'pound, who gave to the Defendant and 
his wife a generall rcleaſe. The Defenvant, 28. Septemb. 5 Car. in conſt- 
deratton that the Plantitt af the De s requef, had made a generall releaſe 
to the Detendant and his wife aue te the Plaint(f, Chat it his wtie did not 
pay the ſeven pounds teſi due of the ſuſd · vegaeie in her life time, that he would pay 
it after hfs the ſaid Dekendents) wies death : And alledges n ta to, That the 
Defendants wife did not pay the ſad ſeven pounds in her ute; and that he bad ro- 
quired it ot the Defendant, at he han not di; per qdod Act o accrevice And 
upon this Declaration the Defendant demurted. And it was argued at the Bar 
dy Farre f0y the Plaintiff, any by — the Dofotivant, And he ſhewes 
foz cauſe ol his demurter That this -p3onifle being dez >confiderativh paſt, ts 
a void pꝛomile, and dere fs not «cont? ug eonfieratien, bat nudum pactum un- 
de non otieur A &. And chmyated it te the Tale in 10 liz. Dyer 271. Whore 
one pꝛomiſed to one who wis Bayke (ov his for vant ; to ſabe bim b It'was 
tds reatbit 1 — 
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not here, na me ze than il in conſideration you gabe him an hozſe a pear ſince in 
P2omile to pap you ten pounds, whtch is void, becauſe paſt But Zuſtice ] nes 
and my ſel upon tbe fr ſt motion concctbev it good: Foz if this pꝛomiſe had been 
made at the time of the releaſe made, it had been cieetly a good pꝛomiſe and a good 
conſideration, Then being made after the releaſe foz as much as the releaſe is 
made at the Defendants requieſt, and the Defendant hath the conttnuan te of the 
benefit thereof, The pzomiſe upon this conſideration is gdod enough: Foꝛ ſo the 
Cale fmpozts in dee m Elxabethæ Dye: 272. the Bapl had been Entred into at 
the Maſters requeſt and alter wart s he had made the pꝛomiſe, it had been well e. 
nough And (oz this purpoſe they vouched a Caſe, which was P:c « vc Hm 
quarto Elzabethæ, betwirt Marfh and Raynsford ; And another caſe here betwixt 
Rigges and Bullinzham;z Where, in conſideration that the Plaintiff at the Defen: 
dante requeſt, had granted thenert aveſdance ol ſuch a Church, the Defendant 
at a dap aſter, pzomiſed to pap to the Plantiff one hundzed pounds After Uerdi, 
upon non Aſſumpſi-, it was moved in arreſt of Judgement, Firſt, Becauſe there 
was no time oz place mentioned, when that Gzant was made. Sed non ai loca - 
tur, Betauſe it was but an inducement to the Action. A ſecond exception, Becauſe 
ft was a conſi deration paſt and it might be twenty years befoze. Sed non allocatur, 
Becauſe it was made at the Defendants requeſf. And afterwards, in M ch. 11 
Ca-. the pꝛincipall Caſe being moved again, all the Juſtices, (cri tim, delivered 
their opinions, That 'twas good; and it was adjudged oz the Plaintiff, 


The King ver(#s.Sir Baſil Brooks 


© Cire facias. Quare non ſatisfeci a fine adeſſed upon him at the Juſtice ſeat 

in the Foꝛeſt of D-ane. The plea was, That the Juſtice ſeat was at G'o- 
cefter, which is out of the Fozeft : And thereupon it was demurred becauſe the 
beginning of the Julkice ſeat was at ſuch a place within the Fozeft, and adjour- 
ned to ;loceſtcr. All the Court held it good enough, Although the Juſtice Seat 


«were begun in a place oat of the Fozeſt, &c. wherefozeit was adjudged foz the 


King. 
The King verſus Mynn, 


82 facias, Where ſuch Judgement was given againff him, he being found a 
Treſpaſſer foz cutting Trees within the Fozeſt without licence: And the 
pꝛoceeding againſt him being removed bp Cerciotari out of the Chancery; and by 
Mt. mus ſent u Bec. Regis: e pleading ſach Plea, and demurrer thereupon, it 
was adjudged foz the King. | | 


Smith 2 Smith, 


Rtor of a Judgement in Dower. Che Rercozd certified the Defendant in mi, 
{ericordiz, and the Erroz intended ta be aCigned, was, Becauſe the Defendant 
being an Jnfant. and appesring by Gardlan, ought not to be amerted. The De- 
fondant moved in the Common Bench to have it amended : And it was amenvey 
made Nini in m fericordia quia-Intans . And upen a Wilt of Ceiciora ri this 
amendment was ſo tertiſied. And it was moved by Grimtton, Chat it ſhould be 
amended in this Cotut, and the Judgement ſhould be affirmed. And | doubted if 
ſuch amendment map be upon diminutton alledged in the Recozd againſt the Re- 
cozd certified in point of the Judgement. But becauſe it heing now certified, That 
the Recozd at the firſt: was miſcertified, the Court here would not intend that ic 
was amended after the Judgement entred, but that the Recozd in the Court there 
in the Judgement was wcllentred at the firſt, and not miſentred, And that 
g in caſe of Dower, and after Uerdi>, which wers to be favoured, the Court 
Chat ſuch Cerciora / ĩ to aid the Judgement was well awarded, And the 
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William Re ve ie Malſter and Barrow. Hill, 9. Car. rot- 


Reſoa ſe fo; entring into certain Lands called Hoo green. Upon No: gu ley; 
and fpectall Aerdia whereby it appeared That George Reve, Copyholder 
in Fee ol the Land inqu: ſfton, being parcell of the of 4 o (where the 
Cuſtome ts, That the Land is of the nature of Burrough Engliſh, deſcendable 
to the poungeſt ſon ) had iſſue thzee ſons. V am the PlantiF, G ogg any 
Cbarle«, and ſurrendzed that Copybold to the uſe of himſell and Kune his Mile, 
and his Þetrs; and they were admitted accozvingly. And afterward ..corye the 
father die d ſefzed ol this Reverſion, which deſcended, i<cun4> Jacobi. to the ſaid 
Charles his poungeſt (on, 4nnc enters and enjoys it And alter in 12 Jac, Charles 
dyed without Iflue Afterward Anne, fn 6, Ca: died: Villiam Reve, 
the t ldeſt ſon was admitted and entred. George Rev the ſecond (on, enters and 
claims that Land, and ſarrenders to the uſe ot the Defendant M iter, who was 
admitted upon whom Wi 11am the Plantiff entred: and he and the other Defens 
dant as his ſervant, reentred: whereupon this Action was bzought. E f uper 
tota m, & ©. And this matter was argued at ths Barre, and after at the Bench. And 
it was argued at the Bench by Jones Juſtice and by m elt fo2 the Plantif and 
Juſtice i3-:k-ley, and Brampton chief Juſtice foz the De'enoant The ſole que- 
fifon was, whether WIIlia m Reve, ſon and heir of org. Rev. , whocreated this 
Reverſion and b2other and heir of Cnarics (who bad this Reverſion as voungeſt᷑ 
ſon and heir in Boꝛough Englich Oz Gere the middle ſon Hall hahe this Re- 
verſion. Firſt It was agreed by them all Thit e 2 cannot h we ff, ag 
bꝛother and heir of Chaclcs, by the cuſtome, becauſe the cuſtome is only to extend 
to the poungeſt ſon, and not amongſt bzothers Where no ſuch cuſtome is tound: 
and without a ſpecial cuſtome found, That it Hall deſcend to the poungeſt bzo- 
ther, the Law will not admit it; becanſe Caſtomes ought alwales to be taken 
ſkriclp: and ſo it was reſolved tn 411-2rd=-Caſe. foz a Copphold in Tocenhim.., 
Secondly, Jt was agreed by them all, That although Zhi. never was admit 
ted, bat died befoze admittance. it is not matertall; foz it is all one as if he hay 
been amitted Foz he was a Copyholder, and might have ſurtendzed, oz charged, 
oz let, xc. Thirdly, They all agreed That betwixt a Copyhold in Bozongh Eng 
liſh, and a Freehold in Bozough Englich. there is not any difference, and that il 
Aun the mother had died in the life of Char es, and Charlie, ſurviving had entred 
and died without tCue,then WIl:am ſhould have bad the Land as heir of Chicles, 
But the lole doubt is This being 8 Reverſion expectant upon an Eſtate fo 
life and ate ne er being ſefzed ol the Lands in poſſeCfon, but dying in the life 
ol the Tenant foz life, without Idue Whether eo as potingeſt ſon, map claim 
it, Oz that Vi 112m as heir at the Common Law, ſhall have it And B:.m ſton 
chief Juſtice an? }3-: k- ey argued ſtrongip,. That e the middle bʒother ſhonls 
habe if and bp conſtquence the Defendant who claimed under bim as ff Charles 
had neber been boꝛn oz in /: Fo2 there being a Reverſioa expectant upon an 
Eſtate fo2'ife, and the Tenant having the poſlell on the ſafd . o ge ſhall make 
hie title from gts father; and never ſhall make a deſcent. bat from him who had 
the laſt ſeiſin of the Freehold and ſhall not make any mention of him who had 
but the Reverſion expectant upon an C Cate foz life: and compared it to a caſe at 
the Common Law, That the bꝛother of the half blood, although the elveft ſon 
furvive the Father map claim it by d ſcent from his Father, when the eldeſt 
had not poſſeſſion and dyed without Jae, as 40 EI 3.9. and 7. H. 5.2 and it 
the Father died in poſſell on, and the eldeſt ſon, ſur viving. diedbefoze entry. The 
ſecond ſon although he were of the hall blood, (ball habe it he claimfng by deſcent 
from his Father; and ne ver ſhall make mention of his bzother although in ſome 
reſpects he wis a Tenant, to allen and chinge But in all Adtons and Writs 
where he conveys by deſcent there (hall not be any mention of any but of thole 
who took the E (fate and had ſeiſin, not from others who never had . 
aa 
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covery 212.& C b. 8. fol, 88. Buck ders Cale: and by conſequence he map 
claim here as youngeſt ſon by the cuſtome, as hetr in Bozougb Engliſh, as if 
Charles never had been, becauſe hs hath it by deſcent, and in courſs of a deſcent, 
But againtk that Jes and my ſelt held, That Wuliam the eldeſt bzother hay 
the better title, and we agreed to all the caſes pat of Delſcents, oz conveped by 
deſtent at the Common Law. But in this caſe the poungeſt ſon bathit by cuſtome; 
foz he being yoangeff ſon at the time of the death ol dis Father, That makes him 
here tn 8020 ugh Englich by the Cuſtome. And foz this cauſe none can be ſaid to 
be heir in Boꝛough Engliſh to his Father, ſo long as his Father lives. S-c Coke 
lib. 6:t6!. 22, Gorges Caſe, And when the poungelt ſon is heir in whom it veſt 
by the Cuſfome It is an Inherttance fixed in him: and the Cuſtome hath his o. 
peratton in him: and none map claim that after, but he who is heir ants him · and 
thereto ze we held, Tat the youngeſt fon, who ts in efle at the time of the death 
of his Father, only ſhall have it by the tuſtome. And if a man hath iNue two 
ſons, and being letze ol Land in Bozough Engliſh, dies ſetzed of that Land, his 
wife rive en eint of a ſon, The ſon tn i: ſhall have it by the cuſtome, and 
the fon hozn after ſhall not deveſt him becauſe he was not poungeſt (on at the 
time of the death of his Father. But Brampſt en and Berkeley denyed it, becanſs 
he hath tt by courſe of deſcent and a ſon bozn after ſhall „/t him, as in Shelieys 
Caſe: Vid, 5. Ed. 4. C. . , 7 15. 30. Af. 47, It Land veſts in an heir by rea · 
ſon of a Statute, oz of a contingentie: although another heir moze near comes af. 
fer in cfic, ft ſhall ne ver be de veſted; and he who will after claim, ought to claim 
from him in whom the E fate veſted. do here This Reverſion veſting in the 
poungelt ſon by the cuſtome, is qua ſi by a contingencie, and he is named heir per 
accidens, as in R. cl ffs Caſe, Coke lib. 3, fol. 38, and hs is quaſi a purchaſs; of 
that Reverſion; wherefoze when be dies without Jſue it ſhall deſcend to him 
who ts his heir which ts the eldeſt ſon? and he ts heir to his poungelt bzother, and 
Alto heir to his Father who was laſt ſeſzed of the Reverſton; and there is no rea. 
ſon but he ſhould have it as heir to his bzotber and to his father. And this Caſe 
is not lime to the Caſes put where they claim mearly by the Common Law, and 
whereas it was held by 8 m ita and B te ey. That George the poungelt ſon, 
ſhould have it as heir in Boꝛough Engliſh, becauſe he is the poungeſt ſon when 
the Lene died, and the Reverſion kel in poſſefſion, That was utterly denyed bp 
Jones and ny e: F02 he was net youngeſt ſon when his father died; and none 
may have it by that Cuſtome. but ye who is poungeſt ſon at the time of the death 
of the Father: Foz as it is ſaid. That ſuch an one eit primogenicus e jus filius, and 
heir at the Common Law; So in Bozoygh Engliſh, That ſuch a one eſt mi nime 


na u- at the time of the death ot bis Father and heir unto him accozving 


fo thaf * 


Cuſtome And he wo ts the middle ſon at the time of the death of his Father, 
can ne ver be laid to be the youngeſt ſon at one and the ſame time; and therefoze ye 


cannot be ſaſd to be within the Cuſtome: 


Anonymus. 


Rror of a Judgement in Coventry: The Erroz aſſigned and inũ ſted upon b 
Maynard, was, That the Uerdſ found 5 |. foz damages and 36 5. 8 d. foz 
coſts. And the Court awarded That be ſhould recover the damages and coſts, 
aſleſt by the Jury and farther. That he hogld recover 5 ; s. 4 d. de increments 


ad requifitionem le 


itt. and he doth not ſap, pro milis ſuis, accozding to the 


uſaall conrſe of the pꝛeſidents, and it might be the incrementum was pro damnig; 
And all the Court beũ desgerkeley held. That ft was well enough; Fo; it ſhall be 
intended oro m. ſis, which was the laſt antecedent, and that which might lawfully 
and not pro da mnis which cannot be increaſed; Wherefoze the Aung · 


Jemiag 


be increaſed 


ment was affirmed, 
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King verſus Fitch. Trin. 9 Car, rot. 213. 


F Rror of a Judgement in Waſte, in the Common Bench: Where Judgement 

was upon default of the Defendant, That a Mzit of Inquiry of Waſte ſbould 
be awarded. The firſt Erroʒ aſſigned bp Maynard was, becauſe the Waſte be · 
ing alligned in thzee houſes, two Gardens. &c. upon the Writ of Inquiry. Maſte 
was found in the Houſes and Gardens, and intire damage found. And ft was al⸗ 
ledged That ſeverall damages ought to be found foz everp of them. ſo that it 
might appear to the Court, what damages were ineverp of them, Foz if it were 
ſmall in any of them, viz. under 12 d. it is ſo little that the Court will not ad. 
fudge it Waſte, and being afſigned in ſeverall Houles, it ought to appear to ths 
Court how mach is the Waſte of every of them by it ſelf particularly. V de 9. ti. 
5. 67. Sed non aliocarur; oz When the @herfff and Jurp have had the view and 
found damages foz the Waſte, it wall not be intended pec:ic qa mages in any: and 
the uſuall courſe is in all pzefidents to finde intire damages The ſecord Erroz, 
Becauſe upon the M zit of Inquiry of Waſte thirteen Jurozs were returned to 


be ſwozn, where there ought to be but twelbe Foz it is not like to other Mtita 


of Jrquiry of damages, where it is uſuall to have moze than twelve, oz a lefer 
number, at the Sheriffs cleaſure, foz that is but a mear Inqueſt of Otkice: But 
here it is a Uierd{c and in nature of a Uervic, whereof an Attaint tes V de 3.4; 
6. 29. And ſo the Court conceived here. Wherenpon a rule was given, That if 
other matter were not ſhewn, the Judgement ſhould be reverſed. But afterwards 
it was held, That foz this point, it was good enough, | 
| Act en verſus Symon, Mich. 10. Car. rote 83. 
„ That the Defendant, the twenty fift of April] anno 3. Car. in 
conſideration the Plaintiff would demiſe unto the D ,the moitfe of 
an Houſe and certain Lands there mentfoned,foz three years.foz the rent ot l. 
per annum. papable at Mh. andthe Annur ciation, allmmed to pay the ſaid rent 
at the ſaid Feaſts. And alledges in facto, That poiica the ſame dap, be demiſey 
the lald Lands to the Delendant n forma prædicta, and that he injoxed the Land 
acco2dingly during the three pears, and had not patd his rent. The Defendant 
pleads a ſurrender of the ſaid Lands befoze any of the Feaſts, foz which the 
bzeach was aſſigned, and acceptance thereof: And hereupon, they wore at tuns 
and found foz the Plantff, and it was now. moved bp Srimſton, in arreſt of 
Judgement, That the Action lies not. becauſe it is grounded upon a perſonall 
pꝛomiſe in a reall contract, which reall contract being executed, the Aſampſif, 
which is mearlp perſonall, is determined; and the rent being reall, be cannot 
bzing this Action foz the non-payment thereof. But Jone+, Berkeley, and Bramp= 


' Konchief Juſtice conceived it lies; Foz it is a collaterall and abſolute pꝛomiſe: But 


if it had been in an implyed pꝛomiſe ( as upon a ſale of goods &c.) This Action 
lues not. But there being an ex pꝛels and direct pꝛomiſe alledged, which fs in a 
manner confeſſed by the Defendant, by bis Plea fn Batre The Action lies, as 
it he had cobenanted by Deed, oz were oblfged by an obligat ton to pay the rent, 
and fo this pzomiſe is goov, But J doubted thereof, Wecaule it —— 
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trad. And by ide Leate mavs, the perfonallcentrac toverermined. For t ls ih 
vain to have an Aſumpſit, where he may have Debt upon the Leaſe, and thereby 


- recdver the di bt and damages foz the fozbearance: And in this action no r- 


ley lies and then there is no cauſe to have this Action. And Germyn urged That 
if this Action were maintainable, then the Defendant conld not plead eviaton oz 
ſuſpenſionof the rent, by entry in part of the Land But all the Court denpedit; 
Foz notwithſtanding this pzomiN, it is a rent as :befoze: and it tt be determined 
as arent, the pꝛomile foz the rent is alſo diſcharged; Whereupon by the ſaid three 
Juſtices it was adjudged fo2 the Plantiſt᷑. But we all agreed That there ought 
to be an expꝛeſs pꝛomiſe pzoved, it he had pleaded non A umpſit and that an ims 
plyed pꝛomiſe would not have ſerved, And Berkeley held, Chat it he recovered 
damages to the value of the rent arrear, it may be pleaded in Barte to an Acton 
of Debt foz the rent. But Brampſton and J denped it; and B-rkeley ſaid It one 
borrow money, and pꝛomiſe fo inter into Bond fo pay it at a dap to come and 
pꝛomile that he will keep his day of payment, and afterward he makes an Dblt. 
gation ko the papment of this money at the dap. it he faple of the payment Debt 
may be bzought againſt yim, upon the obligation and he may allo maintain an 
Adlon of the Caſe upon the pzomile,. But J denꝑed it. becauſꝭ the obligation de. 
termines the contra. ae | 
THY Done verſus Smethier andLeigh. Trin. 8. Cat. rot. 1310. 
Rror to reverſe a fine in Cheſter 2, Car. Betwirt Smethier and Leigh deman- 
dants, and Sir Rich. Done, and Sir John Done and Margaret his wife, and 
25 nn Dont their ſon and heir apparant, delozciants,. gcc. The Crroz aſſigned was, 
becauſe the Writ of Covenant was directed to the Cozoners, with this clauſe in 
the end of the Mit. Quia pi zditus Joh. Dane Miles, eſt Vicecomes Comitatus 
Ce ſtriæ, fiat executio Brevis prædict. per Corona tor. ita quod Vicecomes non le in- 
tromittatʒ where the Writ oua bt to habe been directed to the Sherſff, & c. Ind 
this was divers times argued at the Barre and much inſiſted upon, by Calthorp, 


Maynard, and others, who argued at the Barre foz the Plantiff in the W rſt of 


Eiro2; and firſt they ſafd, That if the Sheriffhad been the ſole party to the fine, 
vet the TWzft ought to have been directed unto him becauſe it is but a ſummons, 
and the Sheriſt may ſummen himſelt. Alſo it is not returned, That he is Sherfff 
andcannot ſummon himſelf; and the courfe of L aw is, that the Writ ſhall be #t- 
rected unto the @heriff, and not unto any other when ft may be done without pze- 
jndice And that the Writ is abateable where it is directed to the Cozoners, &. 
Vid. 18. H. 8. 3. 9. H. 6. 12. The ſetond reaſon becauſe that the @heziff is not 
thc ſole partp, but others are jopned with him & c. But all the Court reſolved, 
Chat it was notEtxzo2; Foz if the Writ be directed to the Sheriff and he is par- 
ty. it is doubted in the Books, it the Sheriff, as Plantiſf, may exccute a UWrif 
fo2 himſelt; and, as Defenvant, may execute a Writ upon himſelf. and therefozs 
it were good to a bold that doubt to take a Writ directed to the Cozoners, as well 
where the @heriff is Plaintiff, as Defendant, updn ſurmiſe thereof in Chancery, 
at the time of ſuing the Writ and it is the generall courſe to award the Mrit to 
the Cozoners, to avoid the doubt of delay; Fo2 ff bebe Plantitf, and makes not 
ſuchſurmiſe, the Defendart peradventure will take exceptions in abatement of 
the Mrit and ſo ifhe beDefendant he may peradventure plead fn abatemert of the 
Writ,+ cauſe him to have a now Writ but when it is awarded to the Cozoners; if 
the Defendant-would have excepted againſt it ( as peradbenfure he might in 
ſome caſes ) pet when he appears and accepts thereof and comes and levies a 
Fins thereupon , he never afterwarvs ſhall aſſigne foz Erroz , that the Writ 
ought not to have been directed to the Cozoners , eſpectally upon this amicable 
Writ to make aſſurance & c. Wherefoze all the Court agreed that he never 
Gould aſſign itfoz erroz, gc. andthe Fine was affirmed, Vid.34. H.6.29.12.H.4. 
24.8.H.6.28.2; H. 6. 12. Fitzh. N. Br. 8. 18. Hd. 4. 7. 3. H. 6. 2. Another Etro; 
was alligned That the wzit ol Covenant in the R is; fi fecerit eos ſecur. 


4 — 


c. where it onght to be vog,and lo was the Ro60zd ent rd. but apon view ons 
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return ot that Writ certified from Cheſter, it was vos; Wherenpon it was aax- 


ded, Chat the Roll ſhould be amonded, and the fine Bas afirmed. 
Down verſus Hathwait, * 

Ebe a Bond de quinquaginta dua bus libris: {The Defendant pleavd 
D _—_— The Jury finde the Bond to be qumnginta duablie kbris, 
with a condition to pay 16 l. and that the Defendant dellvered that as bis Depv 
to the Plaintf : And if that be the Deevof the Defendant, as is mentioned in 
the Declaration, thepp3ap the diſcretion, c. And upon mottfon the Court het 


ft to be found fog the Plaintiff, foz quinginta is all one with quinqu»eima, 


as wiginri pro viginti : whereupon rule was given. That Judgeme it ſhould. bg 
entredfo2 the Plaintiffunleſs; xc. And afterward being moved again, and a- 
nother exception taken, That the Bond and tho Declaration were John Harh= 


wait, and the Roll is Jones, Sed non allocacur ; but adjuvgedſa; the Plaintiff, 


Quod vide poſtea pag, 418. 
Needler verſus Symnell and his Wife, Trin: 1 1 Car. rot] 


Ction upon the Caſe, for words, Whereas the Plaintiff was of good name 

and fame, and a Citizen and freeman of London, and fsz twenty yearg 
havuſed, and pet uſeth the Trave of ſelling of . , . . . . without any deceipt, That 
the Defendants wife ſaid theſe wogds. I nu arc a Cheater and halt cheated my 
Husband of 5oo u The Defendants pleaded, Quod ipfi non ſunt inde 
culpabiles 4 and found foz the Plaintiff and damages forty pounds. And 
it was now moved in arreſt of Judgement, firſt, That the tue was not 
well jopned ; foz being foz wozds of the wife, the ius ought to have been [pa 
non eſt inde culpabilis. Sed non allocarur ; Foz the 82ron and Feme are tharged 
as foz the wzong of the F/: o the i1e, Quod infi non ſunt inde culpabiles 
is well enough. Secondly, It was moved, That fog theſe wozyvs an action lies 
not, foz the woꝛds do not touch him in vis PzofeCion, as a Tradeſman, noz are 
applyed unto him to cheating vim in his e; but it mas bs that he cogenes 
oz cheated him at Dice, oz by ſale of Land: and ta ſay. That one c q ened 03 chegs 
him an actton lies not no moze fo; a F raveſman than fog any other perſon : And 
it hath been ſoreſolved and adſudged in ir Ni!l:2m Brunkers Caſe, and 3 „ges 
Caſe, And of that opinion was all the Court, they delivering their opinions exi- 
atim ; wherstoze Rule was given to enter Judgement foz the Detendant, anleſſe, 


cc. 
Doctor Sybthorps Caſe, 


Ction for words, Foz that the Delendant. at Burton-Lazers Church, fpaks 
theſe woz os, See, Door Sybt horp is robbing the Church: Aud afterwards, 

at another day ſpake ol thePlaintif, Doctor Syb:borp hath robbed the ( hurch in- 
nuendo the Church of Burcon- Lazers.) After Uerdid fog the Blaintff Ra ſhe 
mo ved in arreſt of Judgement, CT hat foz the firſf wozvs an Actfon lies not, Becauſe 
he doth not charge him with an Act done but in attemptfag to doe an AR. Any 
fo2 the laſt wozds That it lies not, Becauſe it doth not mention what Church. no 
of what thing; and it map be in taking away the Leads oz ſuch tings, which bs 
not felony ; oz. as the common ſpeech is, Foz not paying bis Tythds. Sed non 
a locatur: So all the Court held, That fo both ſpeeches an Acton lies ; foz it is 
tobe intended in the wozſcr part, being ſpoken malitionſly to flander dim; and that 
it was foz the taking of ſuch things as is a felontous dd Ano although it was on- 
jected, That robbing the Church is an intention to doe an ad and is not felonp. 
And to fay. That he attempting to doe an ad cannot be felony, and therefsze u 
cauſe of action,. Berkeley fafd, Chat fog ſaying ſuch a perſon is robbing ſuch a man. 
oz raviſhing fach a woman, an action lies. W here: Wherefoze it was admoges 
foz the Plaintttk. Vid, Paſch. 5 Jac. betwixt Benion and Morley adjudged , chat 
fo; theſe wozds Thou haſt robbedihe Church, ranuendo the Church of * , 
© 


an action lies, 
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The Cale or Downs and Hathwait, Ante pag. 416. 


V 7 As moved again. Rolle fo: the Defenvant , firf, That there tg 


Va variance betwirt the Obligation and the Declaration; foz the 


Declaration is That lohannes Hathwayt furr obleige ; and the Dbligatt. 
on is loten, without anp daſh oz pick over it: Do it cannot be the ſame 
Obligation whereof he declares, and the Bond is 'vofd koz the inſenfibility . foz 
lonens is not any name. Sed non allocatur ; Foz it is the ſame wozd, and ſyall 


be intended lonannem abbzeviated. And an Ooligat on ſhall not be avoided by 
vitious writing or incongruity, Decondly, He moved that quinginta fs not a 
woꝛd of any certaintp, and eſpectallp it cannot be taken foz quinquaginta, fog it 
wants the ſpllable qua, ) and il it hath any ſenſe, it is rather to be taken toz five 
hundꝛed than foz fifty. Sed non allocatu: ; Foz tit cannot be taken tfoz five hun- 
dꝛed becauſe it is not genta, which is taken oz a hundzed ; and it hath ſufficient 
intendment to befiftp; by the condition to pay ſix and twenty pound 3. Ard a 
Caſe was remembzed, That an Obligation of cptineint was taken fog ſep uz. 


' gint, and not ſeven hundzed, noz void. So here: Wherefoze tit was adjudged 
koz the Plaintiff. 


Baker and Unica his Wife verſus Brereman» Paſch. 1 1. Car. rot. 15 2. 


A Corn avon the Ci, Whereas the wife befoze marriage, was poſſelſf of a 
L eale foz pears ofa Eloſe fn St. M:::1ns, fn which Cloſe a Stable was 


-fozmerlp ercced; and now an houſe there builded; and that the Defendant was 
occupier of another Cloſe called the Yr. in the lald Pariſh of S:. M1 ins, near 
- adjoyning to the Plainiiffs Cloſe : And that within the ſed Pariſh there fs and 


time whereof & c. was a cuſtome Quod omnes occupa totes of ſuch a Cloſe of 


the Plaintiffs 2 tempare cu jus contra, &c. habuerunt & habere conſue verunt, fog 


them and their ſervants q 12nd+m viam tam pedeſtrem qu: m equ: ſtrem at all times 
of the year foz all Tarts and C arriages from the ſat Cloſe of the Plantiffs, in 
vel ult a the Cloſe called he Yard, ad vel in a place uſually called the Leyitall in 
St. Mirtin afozeſaid. & fic retrorſum from the ſaid place called che Leyſtall in & 
ultra the ſald Cloſe called che Yard, uſque ad the Cloſe of the Plantiff. And the 


aid Unica his wife ſo being poſſeſt. and having the occupation of the ſaid Cloſe 


That the Defendant, to hinder her of her wap, and totally to exclude her, ſuch 
a day and year, erected a building upon the Cloſe called the Yard ex tranvetſo 
viæ vrxd az, that ſhe might not have noz uſe the ſaid way: And that afterward 


tbe married the Plaintiff Baker; and that they alter the marriage, could not uſe 


the ſaid wap to their damage of fourty pounds, The Defendant pleads Not 
guil ty, and found againſt him. And now it was moved in arreſt of Judgement 
by 4utchings, firſt That ſuch a cuſtome within a Pariſh alledgedfoz an occupier 
ol ſuch a Cloſe to have a wap, &c.fs not good; but he ought to pzeſcribe in him 


who hath the Inheritance: And that a cuſfome iu a Partſh cannot. be well ap- 


plyedtoa Cloſe in the Parfſh, 21 El z. Dy. 36 2. Cok. lib. 6. fol. 59. And of 
that opinion was all the Court. And althongh Rolls alledged, That he cannot 
otherwtſe pzeſcribe, becauſe one man was once owner of the Inheritance of both 
Cloſes, and unity map not veſtroy the way; but that it is revived by the diſe- 
berance as v ceſimo primo Edvardi terti fol. ſecundo It was anſwered thereto, 
That it ought to have been ſo ſpectally ſhewn, which doth not appear here, and 
peradventure it will not ſerve in caſe of a way but in caſe of neceCitp as a water: 
coarſ: betwixt two houſes, 02 peradbentnre Incloſure oz ſuch things which are 
ol neceſſity, there he map ſo pꝛeſeribe, and the party onght to except them in his 
convepance, Ve undecimo Henrici ſeptim, fol. viceſimo quinto. And all the Ju: 
Kices held, That Jnhabftants map alledge pꝛeſcription ſoʒ a way to a Church 03 
Market, which are of neceity and in matter of diſcharge, as in modo decimandi 
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oz to be quit of Toll; but not in matter of pzofit oz charge in anothers ſopl 46 
Coke lib. 6, fol. 59. in Gite ways Caſe, 8 Ed. 4. 5. foz Fiſhermen to dzp thetr 
Nets, loz the publick benefit oz foz eaſement, as 15. Ed.. 29. & 18, Ed. 4. 3. 
The ſecond exception, Becauſe the Fe jopned with the Bare in the action foz 
the ſtopping during the coverture, which ought not to be. Sed non allocatut; Be- 
cauſe the wꝛong was done to the F., and the Far had it in right of his F. m 
But foz the firſt exception it was adjudged foz the Defenvant. 


Hitchman verſus Porter, Ante pag. 303. 


As now moved again: And the Court agreed, That the Judgement 

was good ; Foz it cannot be intended, that he was acquittedof any o- 
ther matter; therefoze he was acquitted inde, and it is certain enough; and the 
Wzit in Fitr h. N. B. 1 14. of Conlpiracy, is acquierarus, and he doth not ſay 
inde ; and the pꝛeſidents are both wayes;foz the two pzeſidents in the old book of 
Cntries,fvl.12 3. is acquietatus, emitting nde: And although the other pzeſidents 
which are +cquieracus 1nde, arc the ſureſt way, that doth not pꝛove but where 
inde is omitted, it is good enough: Wherenpon all the four Juſtices reſolved, 
That the Judgement was good, and affirmed it accozdingly. 


Spencer verſus Medburne and his Wife. 


Crion for words, Mheteas the Defendants wffe, having communſcation 

with I. S. of the Plaintiffs acquatntance and intenving to depzive him of 
bis good name and fame, and dzaw him into perill of his lite, lach a day and pear 
ſpake of the Plaintiff næc anglicana verba, Goe tell my Landlord (nauendo the 
Platntiſff te is a Ti cf And I will cauſe him (innuendo the Plaintiff) o be harg- 4 
ed, Che Defendants pleaded Not gvilty, and it was tound againſt them. And 
now k. re fo2 the Defer.dants mo ved in arteſt ol Judgement, Becauſe it is not 
alledged noz averred, That the Plaintiff was her Landlozd; and that the nnu- 
en ſo wfll not help it. But Taylor foz the Plofatiff argued, Foz as much as it is 
layed, that communication was by the Defendants wife of the Platntif and 
upon that communtcatton it is alledged, Chat the wife ſald, de eodem querence, 
the ſaid wozds, Goe cell my Landlord (innuendo the Plaintiff) it is a certain de. 
ſcription, that they were ſpoken ofthe Plaintiff : And when the Jury hath found 
them guilty, it pzoves that the woꝛds were ſpoken of the Platnti, who was her 
Landlo2d ; otherwiſe it could not be found to be ſpoken of him. And of this o- 
pinfon was Juſtice Jones and ny ſelt. But Berkeley and Brampiton chief Jn 
ſtice doubte d thereof: Foz if the Declaratfon in it ſelf is not certain by an in- 
nuendo to be ſpoken of the Plaintiff, the Werdi can never aid it. And it is not 
here ſhelon that the Plaintifk was her Landlozd and ſhe might have moze 
A andlozds ; and aon conſtat of whom the ſpake: Wherefoze Curia 2d vitare vulc 
And after it was adviſed to avold further queſtion, Chat the PlaintiF Could 
relinquiſh fhis ation and amend this fault in the ſecond. And it was ſo ozdered 
by conſent, 


Price verſus Parkhurſt and others. 


ER; of a Judgement in the Common Bench Whereas an action of Debt 

was bzought by ſix Executoꝛs named in the TUrtt, and after thzee of them 
being ſammoned and ſevercd, The thꝛee others bzing Debt upon an DObligatton 
made to the Teſtatoꝛ. The Defendant pleaded No i eft factum, and found a- 
gainft him, and Judgement foz the Plantiff. And now aſſigned foz Erroz by 
Germin, Becaule there is not any mention therein of thoſe which ſeveren,foz they 
being alwafes Erecnto2s ought to be named in the Judgement. And it was com 
manded, that they ſhould ſearch _ in the Common Bench, what — 
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courſe was there, upon ſummons and ſeverance, Judgment only ſhall bg 
in yarn | And it was certified by the thzee JÞPzothonotartes , 
That the courſe was ſo. And the Court ( ablcace Brampton ) were of opinton, 
Chat it is a good.courſe, ana no cauſe of Erroz; foz the Trecatozs which are 
ſevered. peradventure never.pzoved the Teſtament, and it may be never will 
probs it 03 Adminiſter: therefoze when they are named in the Writ, and will 
not jopn, it is reaſon Judgement ſhall be only (03 thole which pꝛolecuted, withont 
naming thoſe which are ſeverey: Wherenpon rule was given, That Judgement 
ſhould be affirmed, .unleſs, &c. 


Smith ver/«s Smith. 


ER of a Judgement in the Common Bench, The Etro aligned, becauſi 
the Venire tacias was returned hy ir R:chard Saltingſton, @hertff of Eilex in 
Craſtino Martini, nono Caroliʒ ana that then in craſtino Martini, nono Caroli, 
the ſaid Sir Ricnard Saltingſton was not Shertf, but one Heary Smith. The De- 
tendant in the Writ of @xroz ſaith, Mrhat Sir Richard — was made 
Sheriff ot Ellex beloze the return ot the ſaid UUrit, viz. decimo Novembris, nono 
Ca oli, by the Rings Patent, dated iccimo Novembris, prout patet de recordo. 
Upon Nu tel R-corapleaded at the dap he pꝛoduced in Court the Letters Pa- 
tents, whereby he was made Sheriff. And it was moved by Mzynati, That 
this ought to have deen tried 5 e, whether he were Sheriff at ſuch a day, and 
not by the Receꝛd of the Patent: Foz he might be diſcharged befoze the dap. 5<4 
non allocatur; F02 ft ſhall not be intended unleſs it were by pleading ſhewn an+ 
to the Court: Mheretoze the Judgement was affirmed. 


Horn verſus Barbar, i * 


Ebt upon an Obligation. The Defendant demands Dyer of the condition, 
which was, That if he payed the rant, reſerved upon a Leaſe of a Pill any 
tertain Lands during the term of thirteen pears, at the teaſts mentioned att hin 
the Leaſo, oz within ten apes, oz within ſix moneths, ( accozding to the latter 
agreement betwirt them) then the obligation ſhould be bold. The Defendant 
pleaded the Jndenture verbatim, which was ol the Leafe of a Pill and certain 
L.andsmentfoned therein, reſerving the rent of 4 |. per annum, at the four uſyall 
feaſts. But there is no day after the ſald feaſt limited in the ſald Andenture:and 
there wece divers other covenants therein, all in the affirmatve: and he pleaded, 
That be hath perfozmed all the covenants, papments,and agreements conteined 
in the Andenture, ecu dum formam & effectum Indenturz & conditionis prædict. 
t upon this Plea,the Plantiſf demurred:4 K.foz the Plantf/f YhewedCoz cauſe; to 
that the covenant is in the aisjundtbe, viz at che 4.tcaits,or within ten days after eo 
very feaſt, or within 6 monerhs(accozding to the agreement) a therefozo he cannot 
ple ad payment generally, foz he hath eledion to pap it, at wpich of tyoſe dapes he 
will. But Rolls fo; the Defendant ſaid, when he pleads perfozmance of the pay⸗ 
ments accozding to the Indenture & condition, it maſt be at the Feaſts, wyicy are 
mentioned in the Indenture & condit on they onlp are mentioned in the ſald In 
denture the pleading being in the afirmative,is a good lea, t ſhall be intended 
that it was paid at the laid feaſts : And to that opinton J enclined. Bat ſone; 
and Berkeley againſt it. becauſe the ſaid obligation refers to one of ths thzee times, 
vz. the four feafts, or within ten dayes after eyety of them, or within fix moneths, 
where he hath election upon which of thoſe dayes he will pay: And he pleading, 
That de hath perfozmed the covenants, papments, and agreements it is no Picx 
to this condition; Wherefoze they gave Rule {' abſcace Brampltoa ) That Juag- 
ment ſhould be given foz the Plantif, anleſs, & c. Vid, 21. Ed. 4. . 2, & 44. Keyle- 
way 95-38. H. 6. 26. Cok. lib. 8. 33. Cok. Lit. 30 3. 5, H. 7, % 22. Ed. 4. 44. 
accopingly, Sydowae 
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Sydowne verſus Holme, * 


Pres Surmiſing That the Pioz of Briffol! was ſeized in Fee of 
ſich Land parcell of ht? Pꝛiozy and that he and all his PzedeceCo33 thrig 
whereof, &c untill the diffolutton, held the ſald Lands being parcell ot the de 
mealns of the ſatd P3tozy,dtſcharged and acquitted trom the papment of Tythes, 
foz his Fermozs and Tenants fo; life 03 yeare of the (aid Lands & Und ty1t 
the ſato Pꝛioꝛy was viſvlbed by the Statute of 27. 4. and that the laid King 
was (efzeÞin Fee of the ſalid Lands, and ſhews the Statate of 32, l. 8. (that 
none ſhallve ſued ſoz Tythes, who were diſcharged by the Laws and Statutes 
| ofthe Realm and the Statate of 2. Edward 6. And that King H-a:ys. dped 
ſeized of the ſald Lands and fo conveys it by meanconvepance to Edward Br ec: 
and to the Plantif, as bis Tenant foz years: And that the Parſon of 6 li 
ſued him fo2 Tythes and upon that P2obibition theDefendant demurred in Law, 
And after argu nents at the Barre, it was argued at the Bench The fic que ſtton 
was upon this diſcharge, being ſhewn to be, time whereof, + in a ſ4tri:nall pers 
ſon, z. the Pztoz, Whether this pztbiledge thereof be determined by {he dio 
lution of the P3fo1y, oz (fill remains, and map be in the king and his Patentee, 
without the aide of the Statute of 27. &. 31 Hl. 8 And ! argued, That ta reqa:v 
ft was diſcharged, time whereof c. in a ſpfritnall perſon ( v2 the Pzfo2 am 
Convent) whg were capable to have oz to be diſcharged of Tythes it being 4 
pꝛibiledge beſted in them, befozethe Councell of L. crane, (which wis betoze 
any parocyfall ifght ) tt map by intendment be by compoſition reall, then it (hall 
goe with the Land, as 8. cv 4 11. &. NE. ar. That any Kap perſon map 
have a compoſitton- and thereupon map have a P3obtbitfon. much moze a ſpirt- 
tuall perſon map have it, by this means & and it ſhall go with tye Land, . 
7. Eds 3. 3, 10. H. 7 18. Chat a ſp'rituall perſon may mare ſuch a p2eſcription; 
and then being a pꝛeſcription, fixed in a ſpiritnall perſon, By the diſſolation, it 
comes to the king being ye ona mi , and from him to his Patentee as ( k. 
lib, 2. tol. 44 the Biſhop of iWincheſters caſe, and Cok. rr. of, « 2, „e and 
Nappecs caſe But #ramoRon, Jones, and Berkel, arguedto the contraty b if 
they agreed, That it Mall be intended, that ſuch diſcharge was by compoſition, 
reall, and ſhall go with the Land, as the caſe put ofa common perſon. which ts 
that a Lap perfon ſhall have advantage of a reall compoſition if he can ſhew tt. 
But becanſe a ſpirituall perſon map have divers cauſeg of pzivilenges, by grant. 
as well as by compoſition. and that in divers manners, It Gall be in'euded the 
moſt cenerall courſe, which is a :erſonall diſchargs, which determiges with their 
cozrozation. as fn 3. Ed. 3. 11. And in favour of the Church it Mali be intended, 
that ft was rather by grant of pziviledge; than by any re all compoſition and that 
the Tythes are due to the Parſon, and ſhall not be taken from him, unleſs that 
the diſcharge continue, which is not here ſhewn The ſecond main queſtfon was, 
Admitting that this diſcharge is by pziviledge granted to the P3/ozp, which bei g 
one of the interioꝛ Abbeps, came to the Kingby the Statute of 27. H. being 
but of the value ol 200: yer anoum, Whither this pzibil dge be not meerely 
determined, Oz whether it is not revivedbpy the @tatuſe of 27. H. 3 & 31. H.8. 
And in this point J argued. That it ia ayded by the Statute of 27. UH. 8 betauſe 
that gives the poſſeſſion of the Abbeys to ibe ding in as ample and large manner 
as the - Abbot had them at the time of the diaolution. and it was diſcharged at the 
time of the diColutfon And if it be not ayded bp the @tatate of 27. H. 8. pet it is 
to bs apded by the @fatutevf 31 H. 8 by the generall clauſe which is, Myat the 
Aing and his Patentees of any Monattertes z:c. ſhall have and injop the ſame, 
 diſchargedof the payment of Tpthes, & c. as the late Abbot. & c. had. hold, any 
tnjoped, & c. And whereas it hathbeenabjectcy, That this Statute extends only 
fo Abbeys, which came tothe -King after. the fourth of Febzustp 27. fl. S. But 
this Abbey tame to the king Ty Febzuatp 27. bl. 3. and ſo excluded * 
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ol tbis Statute. J anſwered thereto, that this Statate extends ts Abbeys ſurren- 
dzed, relinguiſhed, renounced, oꝛ giden up to the King after the fourth of Febzn- 
ary 27. H. 8. And that is intended to extend to all Abbeys, which are given by 
the Statute 27. UH. 8. foz although it hath not relatton to the fourth of Febzuary 
27. H. 8. pet that is but a fozrain ſurmiſe,by ſuch relations to pzejudice the King, 
as it is Cok. lib. 3. fol. Relations are but fictions, which ſhall not pzejudice 
the King by ſuch coaftructfons: and in rei veritate allthe ſaid Abbeps, were ſur- 
rendꝛed oz relinquiſhed after the fourth of Febzuarp 27. H. 8. oz during that 
Parliament: and the expoſition hath alwaſes been, Chat this clauſe extends as 
well to Abbeys which came alter the &tatute of 27. H. 8. as to the ſuperioz fAb- 
beys and never any que ſtion made in theſe times, oz in ſixty years after the 
making of the ſaſd Statute. And therefoze the caſes in 7. Eliz. cor. 254. betwirt 

and H:yan in this Court, and Paſch. 27. Eliz. rot. 3 28. betwirt Co- 
gall and Fairfax inthis Court, and Pa ſch. 37. Elz. betwirt Smith and Patenſon 
were cited, where Pꝛohlbitions were granted upon lurmiſe, that the Lands came 
to the Rina by the Statute of 27. H. 8. and that in 40. Eliz. rot. 699. betwirt 
Beriey At B Wal-er a Pꝛohtbition upon this ſurmiſe, foz this Land was granted; 
where it being in queſtion, Whether, where continual uſage had been that as well 
foz inferio2 Abbeps given to the King, by the Statute of 27,H. 8. as to Abbeys 
which came alter, and deld their Lands diſcharged. ſuch Pzobibftions ſhould bg 
granted? Jt was helo to be an equall miſchief, as well foz the one.as foz the other, 
and that the Statute extends equallremedy. And ſo the expoſition hath been al» 
wales taken by the pzaciſe. But Brampſton chfef Juffice, Jones and Berkeley 
argued to the contrary, That the Statute of 27. H. 8. doth not p2eſerve oz revive 
this pziviledge becauſe there be not any woꝛds, that it ſhall be diſcharged as the 
Abbot held it but that the King ſhall have it in as ample manner and fozm as 
the Abbots held if. Andgenerall wozds will never pzeſerve the pziviledge, and 
immunities which were determined unlels by ſpeciall Statute thep be revived; 
And the Statute of 3 1. H. g. oth not extend unto them; foz all the ſcope of the 
ſaid Statute, is only to extend fo Abbeys which came to the King after the fourth 
of Febzuary 7. H. 8. And all Abbeys which came to the King by the Statute of 
27. H. 8. came tmfo him alter the fourthof Febznary 27, H. 8. And to thole the 
Statute of 3 1. H. 8. doth not intend to extend: Foz in every Bzanch are mentio- 
ned onlp the Abbes, & c. which came to the King alter 27. H. 8. And although 
this clauſe to be diſcharged of 7pthes, in the body of the ſald clauſe, is any Mona- 
ſeries, &c pet it is after the ſaid late Abbots, & c. and Abbots be not mentioned 
befo2e in that clauſe, and therefoze if onght to be expounded and coupled with the 
clauſes befoze, which mentions and intends only what came to the King alter the 
fourth of Febzuarp 27. H. 8. and doth not extend to Abbeys, which came to 
the King the fourth of Febzuarp 27. H. 8. and Jones ſad, although it is no Sta- 
tate untill the end of the Sell / ons when the Kings aſſent, yet when there hath 
been a Seſſion, it ſhall habe ſach relation to the firſt dap of the @ecſſ/ons, that 
they veſt z>naily in the King the ſafd lourth dap of Febzuarp 27. H. 8. That the 
King ſhall have thercntstncntred alter the firff day, and befoze the laſt day: and 
it they be paid in the interim to the Abbot, they ſhall be pad again to the King. 
And Jones and Brampſton relped upon a Judgement 18. Jac. in the Common 
Bench betwixt Seratd and Wright, where it was held upon ſolemne argument, 
by Hubber ; Winch and Hutton, Juſtices, That the Statute of 31. H. 8, doth 
not extend to Abbeys which came to the King, by the Statute of- 27. H. 8. and 
that in this Court in the cafe of Whitton and Weſton, foz the poſſeſſlons of the 
Abbey of Saint Johns of Jeruſalem, 4. Caroli, where the queſtion being, whether 
the ſald Abbey came to the King by the ſpeciall Act of 32 H. 8. all the four Juſtices 
agreed, That the caſe ot Gerrard and Wright was good Law, That the Abbops 
which eame to the King,bp the 27. H. 8. wert not within the pꝛibiledge of 3 1. H. 8. 
no; fo have the benefit of the @tatate of 31. H. 8. And Berkeley Juſtice infiffed 


cd, That this pz{blledge to be diſcharged of Tythes, being a meer — 
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p2\vſledge, was determined by the diſſolution of the Abbeys, and tyed only to 
their bodfes and perſons, noz can be revived withont eſpectall wozds, which are 
not in the Statates of 27. Hen. 8. 03 31, Hen. $, and that although the Statute of 
31. H. S. extend to the ſaſd Abbeys ſuppꝛelled by the Statute ot 27. El. 8. yet there 
is a ſ:bfng in the lald @tatute of 3 r. H. 8. of all rights and intereſts beũ des, to 
the Donozs, Adbots, & c. Ho that the perfons which have right ts Tythes, are 
pꝛeſer ved by this ſaving. But this point all the Juſtices in their arguments de- 
nyed. and held, That the ſabing any right xc. doth not extend to perſons, to 
ſave their right againff ſuch pztbiledges, being againſt the woꝛds and intent of 
the Act; Wherefoze fo2 the reaſons befoze, but pʒincipallp foz that the Abbey 
diColved appeared to be ſuppꝛeſſed by the Statute of 27, Hl. 8. By the opinion of 
the laid thzee Juſtices, It was adjudged foz the Defendant; and that conſulta- 
tion ſhould be awarded. 5 


Smith verſus Smith. Mich. 16. Car. tbt, 142. 


Este of a Judgement fn Formdon in Remain der in the Common Bench; 
where the Judgement being foz the demandant. and the Judgement in thts 
Court affirmed, W hirfcild @erjeant mover to have coſts aſſeTed to the Defen- 
dant in the Writ of Eros, becauſe that this Mrit was bzonght befoze executton, 
and thereby the execution delayed atcozding to the Statate of 1. H. 7. But it was 
reſolved, That fozaſmuch as there wert no cots noz damages recovered noz al- 
lowed in the firſt Acton; ſo that no execution is delaped but only foz the Land, 
that in this caſe no coſts are allowable by that Statute; Wherenpon tt was ruled 


atcozdinglp. 
William Byrte verſ#s Manning; 


Ebt upon an Obligation, conditioned toꝛ perfozmance of Covenants, The 


Defendant demands oyer of the Condition, and pleads perfozmancs. The 
Covenants were, That Thomas Byrte, ſon of William Byrte,ſhould eſponſe Anne 
daughter of the ſaid Manning: Andinconſideration of this marriage, Manning 
covenanted to pap 300 |, And William Byrte ci benanted fo aſſure ſuch Lands 
fo the ſaid Thomas and Anne,f0z her Jopnture. And there were other Covenants 
foz the value thereof and qulet enjoyment. And amongf others, Manning cave- 
nants, T hat he will pꝛocurs the ſafd Thomas Byrte to be pʒeſented. admitted, fn. 
Nituted, and inducted info ſuch a BBeheftce upon the next avoidance of the ſafo 
Church. And the bzeach aſſſgned was, foz not perfozmance of the ſad Covenant 
ol pꝛecuring him to be admitted inſtituted, c. And upon this bzeach aſigned, 
the Defendant demurred becauſe this Covenant is againſt Law, being a ſpmo- 
niacall agreement: and a Bond foz perfozmance thereof is not good. But all the 
Court held, That it it had appeared to habe been, that in conſideratfon = hs 
marriage of his (on, 8c. he would pzocure him to de pꝛeſented, admitted, i . 
ted, and inducsd into ſuch a Church, That had been a ſymoniacall Contract, and 
hav abolded the Obligation. But here this Covenant is not in conſideration of 
the ſald fozmer Covenants, noꝛ depending upon them, But it is ameere diſtin 
Covenant by it ſelf, and indepenvant upon the fozmer: an» without ſpectall aver» 
ment oz ſhewing, That it was a ſpmontacall Contract. it ſhall not be ſo intended. 
But it map be a Cobenant upon good confideration; Wherefoze it was avjavged 


tod the Plantif. | 
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and made connuſante 


| Wya- bad any 8 r 
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Tyffyns ver ſus. . | | 


: | of a Judgement in the Common Bench, The Erroz alligned was: 


becauſe the aaton was bzought againſt two, and (Mae joyned by two Defen- 
dants ; Ard after JCue joyned, one of the Defendants (viz. J. „.) died, not- 
withſtanding there was a Vente facias awarded to try the {Nue betuixt the 
Plaintif and the ſafd two Defendants : And the Venirc tacias and Habeas Cre 
pora, andthe J ſſue found, mentions, That it was befwirt the Pleinti# and 
two Delendante. And although it be ſurmiſed, that he died betoze Judgement, 
ſono Judgement is to be given againſt him, yet he ougbt to have ſaurmiles it be- 
foze the Jſſue trped ; and thercfoze Henden @2rjeant, very much urged it to be 
an Erroz: But it was reſolved by all the Court, That ſuch ſurmiſe needs not 
to be in judicial p2oceſs to alter it: 4nd therefoze although ea Venice facias iſſued 
againſt a dead perſon, pet one ofthe Delendants being al ve, is ſuffkient, and 
no can'e of Exxroʒ. Vd. 3 H. 7. and 4 Hen. 7. 7. toz this point: Mhereupon the 
Judgement was affirmed. | 


Digbie verſus White, 


D upon an Obligation at 2 l. dated 24. Junii. 9 Caroli, Che Defendant 
plesded, That ſhe Plaintiff 2 2. Feb ua tu decimo Carolj, releaſed unto hum 
all aalens and Demands which he hap, &c. The Plaintiff demands C/ of 
the Relcaſe, which was a Releaſe of all adſons unto the 4. of January befoze 
the date of the Releaſe. Wo it is not a Releaſe of all actions. untill the day of 
the Relea'e. And foz this miſpziſion, the Plea was adjudged ill, and the Platn- 
tiff hav Judgement. 


Stone verſu; Newman in the Excheq. Chamb. Paſe. 7 Car. rot, 11 5. 


Eplevin /-r Demugrer in Banco Regis. The Caſe was ſuch, ir Thomas 

\. Wy2: was Tenant tn taile to bim aus his hefrs males of his bodp, of the 
gilt of King Hear, the gghth, Re dern on to the King in tee; And he being lo 
ſeized, inteoffed t 6 N George Moulton and his hetrs, triceſimo quinto Heut ici 
o&tav1, to the uſe of him and his heir?! Me had tſue George Wyat. who had illue 
Sir F ancis Wyat in whoſe right the Defendant viffrained foz damage felant, 
ce Plaintiff Gews That the ſav Sir Thomas Wyat, 

who made this leo ment n primo Mariz, was attainted of treaſon and executed: 
And this att-inder was the lame pear confirmed by ſpectall A of Parliament : 


And by ſpeciall wozds That be Gould loſe and fozfeft all bis Lands and Tene⸗ 
ments ſur , conditiones & bhætediiamenta ſua: And that they ſhould be- veſted 


Otkice. Mpon all this matter diſclo- 

her affer this feoffment &fr Thomas 

ng in him, which is not fozfefted and given 

alnder and Act of Parliament Foz if it be fozfeited, the 

| Nueens Patent, is in, and hath good title, and 

ought to be giden fo. bim: But otherwiſe, Judgement onght to be 
pof 


in the Queen and her @ucceiſezs wi 
ſedinpleading the que ſtion was. 


tothe Queen by this a 


the De t, who claims under Str Francis Wyat, the Jae in 
nd alter arguments in the Kings Bench at the Bar althoagh there 
opinions of the Juſtices ot the Kings Bench viſcoverev, 
pet becauſe it was a Cale ſo long controverted, and the ſame. Caſe in ſubſtance 
which was repoztedby r. Plowden in Walſinghams Caſe adjudged in the E x- 
checquer ; and afterward in the Common Bench to the contrary in Auttins 
Caſe. Tho Court adfourned it into the E tchequer Chamber to be argued be- 
lozethe Jultices and Barons of the Cxchequer, Andatter divers arguments 


— — 
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the Barre, it was argued ſolemnly in the Exchequer Chamber by all the zu 
ſtices and Barons of the Erchecquer, beſides R:chacdlon thick Julkice, 8 — 
ed while ſk the argument was depending, and Zrampſton made chlet Juſtice And 
it was argued by Ric. Weſton pulſny Baron of the Crchequer,and by Str Francis 
Craw ley putſny Juſtice ofthe Common Bench the firſt dap, foz the Platntif; 
And upon the lecond day by Sir Rob. Berkeley puiſny Juſtice of thekings Bench, 
and Sir George Vernon Juſtice of the Common Bench, foz the Plaintiff. and 
afterwards upon a third day by Sir Tho. Trevor Baron of the Erchecquer, fo; 
the PlaintiX ; and by my ſelt foz the Det. Andafter, upon a fourth day, by Jones 
and Hutton Juſttces, lo; the Def. And after upon another day, by Buon Den- 
ham foz the Plaintitt, and at another vay, by Sir Humphrey Davenport foz the 
Plafntiff, and after upon another day in this Term, by Sir ſohn Fynch 
chtef Julttce of the Common Bench to; the Defendant (but 1 being ſick 
at the time of his argument, did not hear it:) And Brampſton chief Ju- 
ſtice did not argue, becauſe he was made chief Julkice after the Arga- 
ment begun; And the chief Baron and other the Juſtices and Barons, 
which argued on the Plaintiffs part, much inſiſted upon the argument and rea- 
ſons given by $1nders Walſingham Caſe, Plowd Commencaric. Firſt, Becauſe 
it being a feoffment by Tenant in taile ofthe gift of the King (the Reverſion re. 
maining in the King at the time ol the keoffment) there is no diſcontinuauce of 
the E ſtate taile; foz it cannot diſcontinue the Reverſion in the King : and 
therefoze the E ſtate taile remained in him at the time of the attainder; and the 
fozfefture thereof veſted in the King by the Statute of 26 H. 8. (Note, They all 
agreed, That it Tenant in taille of a common perſon makes a feoffkment, where 
no Reverſion is to the King, it is a diſcontinuance ; and it he be attainted of 
Treaſon. there is no fozfeiture to the Ring, as Co. lib. 3. Parqueſs of Winche- a 
{ters Cale is. Secondly, That if the E ſtate tallo be not in bim to be Cozfeited, 
pet the right of the intafle remains, which is kozleited and giben to the King by 
the Statute of 3 ; H. 8. oʒ by the pztbate Ad made in primo Matiæ, which giber 
all E ſtates, Intereſts, and Rights, in caſe where Tenant in fee makes a fcoff- 
ment, vet it is not ſo in caſe of a feoffment made by Tenant in tafle, becauſe the 
E ſtate taile is an Incident inſeparable to his perſon and blood, and cannot be 
transkerred to any other: Which is the reaſon, That one cannot plead a Que 
Eſtate ofa Tenant in taile. The third reaſon, Becauſe the pzibity of E ſtate re- 
mains betwixt the Donoz and him, and cannot be transferred over; and much 
moze ſtronger, where the Reverſion is to the King, the pztbity remains in him, 
foz the benefit of theKing : Which is the reaſon, That the Donoz may avow 
upon him foz his rent, and ſhall not be compell d fo alter his Avowzy, as 48 Ed. 
3.8. 5 Ed. 4+ 34+ 4 Hen, 4. 32. And that if his heir within age. recovers in a 
Formedon, he ſhall be in ward: And in caſe of the King, where Tenant in tail 
remainder in the King makes a feoffment, pet bis heir within age Gall be in 
ward fo the king befoze entry oz recovery, as F cz. Nat. brev. by reaſon of the 
pꝛivity betwixt the King and his Tenant in tatle, which cannot be altered. The 
fourth reaſon, which they mach inſiſted upon, was, That the right alwafes re- 
mained in him, and is fozfettable by the Statutes of 33 Hi. 8. and primo Mir æ: 
Fozthe Mzit of Formedon in the deſcender ſuppoſeth quod deſc-ndit jus ; and the 
Declaration mentions as much which alwates ought to compꝛehend truth; which 
p2oves, That the Law accounts the right to be in him, and from the father de- 
ſcended to his ſon ; and then being in him, it is fozfeifable by bis attainder of 
Treaſon. The fifth reaſon, That it is foz the greater benefit of the Crown, to 
expound ft moſt ſtrongly againſt Traytozs and their Iſſues, foz the Kings p2ofit 
and diſcouragement of Traytozs, that they ſhould not hope their JCne ſhoule 
inherite : And they much relyed upon the Judgement in pꝛint in Plowd. Comm, 
in Walſinghams Caſe. And they ſaid, Although it were que ſtioned hy a Wzit of 
Etroz; pet it was affirmed, and the 2 u alwates alter the a" 


— 

— * ” 299 COS. 
— — —— + 
I wx IEF, EXT EY — 
— ͤ—— — 2 — — — - — 
\ 4 3 * — 
i . . L — * — — . - * 
— 
— 5 
” 


— 
— — 


— ———— ͤ ñ(„Ä—— 


—— — 


PIT 


n 


* 
1 


—— 


310 Termino Michaelis anno undecimo 
And upon ths Caſe of the L02d Sbeffeild, 21 Jacobi which was ad judged upon 
a Wait of Erroz, bzought in the Erchecquer Chamber, where the Judgement 
was. That the Land of Tenant in tayle, after a feoffment was fozfeited to the 
King, But againtt᷑ that it was argued, by Juſfice Hutton, Juſtice Jones and my 
ſelf, and by the Lo3d Finch (as I heard concurring with our reaſons) That the 
Judgement ought to be given foz the Defendant, Firſt, That although the re- 
verfionis in the King, and there is no diſcontingance, pet all is diveſted out of the 
feoffoz as ſtrongly as if there had been a diſcontinuance : And tfit had been a 
feoffment by Tenant in tapl, the reverſion to a common perſon, After ſach teotf+ 
ment and diſcontinuance, nothing remained, and nothing can be fozfetted, as it 
ts agreed, fn Coke lib. 3. fol. a. the Pargueſs of Wiacheſters caſe, and there fol. 
10. D ubtyes caſe, What right of entry is onely fozfetted, and not right of action: 
And although it hath been much infiſted on by the other ſive, That when there 
fs no diſconifnuance, no E ſtate paſſeth, but foz the lite of Tenant in tapl; ſo that 
the reverſion of the Eſtate and the right remain in him; and arged it out of ths 
woꝛds of Li t:c:on, That no Eſtate paſſeth but foz the lite of Tenant in tapl. 
Pet it wis thereto anſwered, That cleerly an Effate in fee paſſeth to the feoffee, 
deſcendable from him to his tue, and whereof the wife of the feoffee Wall have 
Dower, and the feoffee ſhall have alter a recovery by default a Wyzit of Right, 
anda Qu d ci deforciat, And the intent of Liccte:on ts, That the feoffee oz gran- 
tee of the reverſion hath no moze right to the Effate, than foz the life of Tenant 
fatafl. But the fee in the interim palleth to the feoffee, as in caſe of exchange 
'9 Ed. 4. 22. 8 H. 6. 23. and in the caſe of the grant ofa reverſion, 24 Ed. 3. 28. 
13H. 7 10. 21 H.7, 41- and Co, ib. 10. fol. 98. Seymors caſe, and Co. lib, 3, 
fol, 84. in the ca'e of Fines, and 22 Ric, 2, D.iconcinuance 50, and Plow, 557. 
And if Tenant loz life, reverſion to the King, makes a feoffment, it cannot tonch 
the reverſton in the King, noz a fee deſcendable paſſeth. But where Tenant in 


\ fapl reverſionto the King. m1kes a feoffment, there a baſe fe Wall paſs, de- 


terminable by the entry of the flue in fapl. But out of an E ate fog life, where 
the reverfion is not touched, no Tee ſhall paſs,but onely an & ſtate which paCeth 

as an Occupancy as the difference fs, Ck. Lit. 339. Tenant in tayl, reverſion 

to the Ring is diſefzed, and a deſcent caſt, Jt is good, and ſhall binde the tCue. 

But Tenant fo life, the reverſion to the King, fs difſofzed. No deſcent can be 

caſt, becauſe a fee cannot be extracted out ofan E ſtate fog life, And 18 Bd. 3.1 2. 

where Tenant in tapl reverſion to the King makes a Leaſe foz life, he gatus a 

new reverſion, and it ſhall deſcend to his iſNge. And Jones cited a caſe Palch, 

3 9 El. betwixt $:rartord and Dove, That a deſcent upon Tenant 

in tapl, reverſion to the Queen, hall bar the entry of the Tenant in tayl, and his 

cue. Secondly, Although ft was ſaid, That the pzivity of E ate cannot be 
dzawn out of him; They anſwered, True it is, none cin be Tenant in tapl, but 

the Donee and his iſſue, and that Avowzy ſhall be made upon him, and his Heir 

Wall be in Mard So where Tenant in Dower, oz by the Courteſte, alien 
their E ſtates, no eſtate remains in them; pet foz the pʒibitte which was once 

in them. an action of Waſte lies againſt them, as Ficzh. N. B. 55, is. And quoad 
the Avowzy that may be; foz otherwiſe the Donoz ſhould confeſs his Re berſton 
to be ont of him, and thereby would deſtroy his Avowzp, as Co. Lit. 269. is, And 
fo2 the wardſhip though the pꝛibitie betwirt the King and the Tenant in tapl is 
deſtroped the (ne in tayl cannot contradict it. And to the objedton, That the 
Reverſtonbefng in the King, is not touched and of neceſſity the particular E- 
ſratemaſt remain, foz the upholding of the Reverſion ; and that there cannot 
be a Reverſton but in regard of a particular E fate remaining: Jt was thereto 
anſwered, That a common recoverp, befozs the Statute of 34 H. 8, had barred 
an E tate tayl. where the Reverſton in the King was not touched: And the 
Reto verez ſhould have a Fee during the time, that the Tenant in taple had iTae, 
as 28 H. 8. Dy. 3. & 15 Ed. 4. 9 Lo3d of a Ulllatne tenant in taple enters, 
That ch all not touch the Reoverſſon ; and Cok, lib. 2, fol. 15. in Wiſemans caſe, 
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Where Tenant in taple of the gift of a common — remainder to the King at 
this day, ſuffers a common Recdvery.: It ſhall barr the E tate taple,but not the 
rematnder ; and Plowd. Comm. fol. 557, Tenant in tapl of a common perſcn 
is attainted of treaſon, The King ſhall have a Fee, yet the Fee of the Donoz ig 
not touched. ZThiroly, They all argued, that againff his feoffment no right re 
mained in him. nec jus in re, nee jus ad rem Foz the Feoffkment gave awãp all 
bis right, intereff, and pollibilittes, as 9 H. 7. 1. 39 H. 6. 43. 12 Ed. 4 32, 
1 Ed, 4. 81. 19 H. 7. & Plow. 374. Tenant in tayl makes a Feoffment, there 
remains no right in him, And it afterward a fine be levied by the Conuſee. the 
iTae in tayl is the firſt who hath right to impeach it. To the fourth, That the 
Wit and Declaration in a Forme don, doe ſuppoſe quod jus deſcendit, It was an- 
ſwered that it was but fozm and not in rei vericace; and he doth not ſap ſimplicuer 
deſcendit jus, But deſcendit per formam Doni; and it is not pꝛoperly ſaid. de ſecndſt 
jus, but de venit jus, a8 Plowd, 274. by Southcote; Welton and Dyer, And it is but 
fozm, as in Matte, ſuppoſing that he held ad terminum annorum where he held bug 
foz half a peer, And 40 Ed, 3. 5. & 38 H.6, 3.in confimili caſu, ſuppoſing that he 
akened in Fee, it is good, though he alfened but foz life; Wo in the caſe of Hol. 
land and Lee, where a fine was levped, and by it the E ſtate tayl barred, in Er- 
ro; to reverſe this, it is ſuppoſed quod /emanſit jus 03 quod deicendic jus, às the 
caſe requires, To the fifth, That it is foz the greater benefit to the Crown and 
the greater dtſcouragement of traytozs, 8c. Jt was anſwered, that the right was 
to be reſpeded; and it is not to be pzeſumed, that thep would commit treaſon, oʒ 
had an intent thereto; Foz ſuch fozrain intendments are not to be pꝛeſumed as 
30 Hl. 6. Grant A. Ozant of Land alter it wall Cſeheat, is vold. becauſe it is 
not intendable. And as to the caſes pꝛetended to be adiudged, At was anſwered, 
That Wallinghams cale was impeached by a Mzit of Erro, and was afirmen 
foz vefault in the pleading ; and being demanded it it were foz matter of Law? 
it wag not anſwered : And if it had been foz the matter in Law, they woglo 
have been ready foz the Queens advantage to ha ve it ſo publiſhed, Alſa within 
two years after (viz. in 18 Eliz, in the Common Bench in Moultons caſs) it 
was argued openly by all the four Juſtices, who by intendment had notice of 
the fozmer Judgement, and they all argued, that the. E ſtate tayl was not fozfets 
ted, by reaſon of this Feoffment which ſaved it and this Judgement was never 
impeached by a Mit of Erroz pet it is very likely, if the Juſtices of the Kings 
Bench had concurred with the Barons, foz the matter in Law, The ſaid [1 
Judgement would have been impeached by a Writ of Erroz. And as to the 
Judgement in on ffeilds caſo, It was alledged tobe very well known that ſoma 
of the Judges, who died befoze their opinions delivered, were againlt the (aſp 
Judgement as appeared by their arguments, and that the Judgement in that 
caſe, was obtained by the plurality of one voice onelp; And althongh th it Judge 
ment ſhoald be allowed to be good pet it much differs from this caſe: Foz here 
the Tenant in tayl hath neither Freehold Poſſeſfion, noz Right. But after this 
Term, becauſe the greater opinion was foz the Plaintiff, it was pzayed in the 
Kings Bench, to have Judgement (oz the Plaintiff : But there ft was movep 
in ftap of Judgement, that the bar to the Avowzy was not good; Firſt, Be⸗ 
cauſe it doth not ew, That after the attainder of Sir Tho Wya:,tgcere was any 
ſeiſin foz the Queen: And ir Francis Wyar had good title until ſeifin. we 
condlp, Becauſe it is pleaded, that the Cndiament and pꝛocesdings were befozs 
the CommiCtoners,ſub magno ſigillo. Any foz thoſe cauſes the Court would ay- 
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Emorandum, That in this vacation, after Mich. Term : Sir Francis Aſb- 
ley (the Kings Ser jeant) who died the day before the end of the Term, in 
Serjeants Inn, Robert Maſon of Lincolns Inn Eſquire (Recorder of London) who 
died in Lincolns Inn 21 December; And Sir Walter Pie of the Middle Temple 
Knight (Atturney of the Court of Wards) who died 25 of December, were carried 
down and buried in their ſeverall Countries, accompanied with two Heraulds in 
their Coats of Arme, with divers Coaches of Nobles and others, who accompani. 
ed their Bodies, untill beyond Charing-(Toffe. And Henry Calthorp of the Mid- 
die Temple London, was made Recorder of London, and ſo continued three weeks, 
and atterwards be vvas Knigbted and removed, and made Atturny of the Court of 
Wards, the firſt day of this Term 5 And Themas Gardener of the Inner Temple Eſ- 
quite, was elected Recorder of London. 0 f 


Spooner verſus Day and Maſon. Mich. 6, Car, rot. 1 83. 


Rror of a Judgement in the Common Bench, in an Action upon the Caſe; 


*. Whereas Robert Futter was ſeſzed in Fee olthe Panoz of Thompſon, and he 


and his anceſto2s, &c. time whereof, xc. had a fold- courſe foz his and their Sheep 
not exceeding 3<c.tn7o. acres, ot Land in Thompſon, evterp peet from 14. dapes 
aſter the Cogn was carried awap, to continue untill our Lady, within the Lands 
not ſown again: And ſhews that he let by Deed to the Plaintiff, 75. acres parcell 
of the Panoz, with the Fold. courſe, foz five peers, and that the Defendants 
incloſed, and thereby had diſturbed him of his Foulv- courſe, One of the Defen- 
dants pleaded Nor guilty, The other pleaded in Barre, Chat there is a cuſtome 
within the ſatd Till. that any one map int loſe any part ol his Lands lying in the 
common fields, and theteleze he incloſed this Land, lying in the common field, 
And it was hereupon demurred : And without any difficulty, adjudged that the 
Barre was not good, V ctauſe he doth not traberſe the pzeſcription in the Declara. 
tion: And tc cannot plead apreicription againſt a preſcription, But he onght to 
anſwer the pꝛeſciiption alledged fn the Count: And in the Common Bench an 
exception was taken to the Declaratfon, that it was not good, Wecauſe a Fold- 
courſe being appurtenant to a Panoz, cannot be dibided and annext to parcell 
thereof : And therefoze that the Plaintiff had not any title. But that the ex. 
ception was there overruled and adjudged foz the Plaintiff : And this point was 
now aſſſaned here foz Erroz ; and after divers arguments, the Court this Terme 
adjudged it to be good enough: Foz being but in nature of a Common certain, it 
may be well divided oz annext to parcell of the Panoz ; and there cannot be any 
p2ejudice to the Ter tenants ; foz they ſhall not be charged with moze than they 
were befoze ; Wherefoze the Judgement was affirmed, Vide 5 H. 7. 1 H. 7. 24. 
1 Ed. 3. 1. 27 H. $410. 11H. 6. 22. 
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Richandſon Hayes van ſas Robert Hayes. Hill, 10. Car, rot, 1045. 


Ebe,, Npon an Obligation of 1000 l. conditloned foz the perfozmance ot the 
— Arbſtciment .bf-H-ory Clerke and Rover, Sharp, of the Piddle Temple 
Eſqures of all controberſies and demands, betwixt the ſatd Neha and Robe re, 
Tde Defendant pleaded qu d uullum feceuſt arb num: The Planttff ſhewes, 
Chat R. bert Hayes, Father ot the Plantiffand Defendant, was ſelz ed in lee of 
divers lands in Ken: and had Iſſue the Plantiff and Defendant and . and de 
biled divers Lands to the ſaid Rob-r: any V illia a and that there w re controver- 
ſies hetwirt the Plantiff and the laid Roy and Wil am conterntag the (ald 
Land foz which the Plantiff entred into Bond unto the ſald K ber ano W lam, 
fo peilozm the award of tze ſald Arbitratozs; and that Rob-rc er tred the ſald 
Bono, and Wi nem entrcd at the ſame time into another Bond, fo perform the 
latd Award; and che ws their Arbftriment, t R cha 4 ſbonls releaſe to the 
ſaid Robert and Vulum, &. and that Robtr: and Wiiliam ſhoulp pap to the 
ſaid R chird 3 ol, at ſuch atime and place and foz nn payment of the ſato 
305. the bzeach was aſſigned.: Whoreupon, the Defendant demurred. and 
F+rre: tgued fo2 the Defendant, Chat this Arbitriment is votd, Foz the De- 
lendants Bond is fo2 a reference of all £ontrove:ſies betwirt R cn. and Ro- 
bett, and wV11law is not mentioned in the Bond: and the Award is betwirt 
R-c'1,.1d, R. bit, and Vi lia m; and that WIA and Rober: ſhould pay ſuch a 
ſunme; 27d the bzeac' ts alledged therein; and foz any thing that appears in the 
Bond ind Condſtion VH ts a Stranger to the ſubmiſſion unle(s by thts col. 
laterall ſurmiſe, which ſarmiſe ts not allowable : alſo this ſurmiſe is qui!; a depar- 
ture fromthe. Declaration: but atter divers arguments at the Bare the Court 
reſolved fo :at nua as this is not a bare ſurmiſe dut grounded upon a Deed which 
ts as high as the other and made at the ſame time ſo it is qu bat one ſubmi'on, 
by ſeverall Bonds the furmiſe is allowable and ſtands well witz the Bond i 
queſtton.and although the two 15zothers would not joyn in ane Bond of ſubntTt. 
Þ 4. becauſe they would not be bound one fog the other Pet hen at the fame time 
thep eater into fe berall Wonds to perfozm the, Award, it is bat one ſubmtCton, 
ard ia not ans departure from the Declaration Foz it is not fitting that the De 
claratfon which is bat fo the debt upon the hond of Rab.) ſhou!d mentton any 
Ich ſuꝭ niſt : on; but it ſufficeth to ſhew it by the replication, to maintain this Ar- 
bitriment ; and therefoze all the Court refolved, That the replication was good 
enough to maintain the Arbitrimeus notwithſtanding thts objection The ſecond 
o»jection was, That this Arbitr ment was not good det ule the ſubmidten was 
only foz Lant, whereof the Father was ſeijed at the dap of his death and devt- 
Ted, oz menttoned to be deviſed to the fad VI lem and Robert oz to the uſe of 
them: And the Arbftiment is That he hall make a releaſe of his right in the 
Lands conveyed oz deviſed, and there is no ait hoꝛ ity to medvle with the Land 
conveyed. Sed aon allocirur ; Foz it (hall not be intended that there were any 
Lands conveyed, to mike the Arbitriment vold unleſs it had been ſhewn: and 
the bzeach is aſligned fo2 the non payment of the 300. awarded, Mhereloze rule 
was given, That Judgement Could be entred foz the Plantitk. 


Bradſtock verſus Henry Scoyell and oth:rs,Titin, 11. Care tot. 1 C97. 


Fn of a Judgement in the Commoir Wench in an Ejc dione ſu mæ, of a 
Seſſuage-and Land in WIckhampton of aleaſe by The. B to) to the (aly 
Henry Scovell, Where upou Not guilcy pleaded, and a ſpecigll Uerdic found, 
the Caſe was, Thomas Baiton ſeized in fee of thoſe Tenemetits, conveys them to 
the aſe of Thomas Baſton his fon, and Ediche his EWife, and the Heirs of thefy 
bodies, foz a Jopnture foz his Wife: Tho. the. Father dies, Tho. the Son and 
Ediche enters; and, being ſeizedin 15 have JCue Phullip their eldeſt on, and 
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Thomas the Leſloz, their ſerond Son: Thomas the Father dies Edirhe takes to 

her ſecond Musband Thomas Fulford; They by Indenture foz 6 |, alien, bargain, 
ſell, and grant to the ſafs Phillip and his Heirs, all their Right, Title and In- 

tereſt which they have tn the ſaid Tenement, no Livery noz Jnrollment being 

found; Then the laid Phillip Baſton, by Andentarefoz 80 J. b , fold, and 

confirmes thoſe Tenements to one Henry Bradſtock, and levies à Fine with 
Pꝛoclamation to the ſad Henry Bradſtock, to the uſe of him and his Heirs: any 

afterward Phillip dies without Aue, then Edich dies; after the ſais Thomas Ba« 

| on the ſecond Son enters and makes this Leaſe, and the Defendants a him: 
Et ſi ſuper &c. The ſole queſtion was, Whethft this Fine by Phillip the eldeit 
Son, in the life of bis pother, Tenant in tall. and he dying without Jfſae in the 

life of his Mother, ſhall barte Thomas the ſecond Bon, oz not? And after arguz 

ment at the Barre and Bench in the Court of Common Pleas by the opinion of 

Heath chfef Juſfice Hutton, and Vernon, ft was avjudged foz the Plantiiff, that 

this Fine ould not be a Barre to Thomas; (but Crawley to the confray. ) and 

now Ercoz being bꝛought was alligned in point in Law: and after ſeverall argy- 

ments at the Barre , all the fogt Jaltices agreed, That the Judgement ſhould 

be affirmed: Foz this Fine np by the eldeſt Son, was never ſetzed by 


fozce of the Jntaple, and dying Iſſue, befoze the Jntayle defcended upon 
bim, is not a Fine within the Statutes of 3 2. H. 8. noz of 4. 1 00 to batre the 
Intaple; Foz although he be tnherffable'to the Caple, and it he hab fur bived, his 


fine bad been a barr fo his bzother, yet fozaſmuch as he dyed in the life of bis an- 
ceffoz, and ne ber had the E ſtate Tooele, The pounger bzother wall never men⸗ 
tion him! n a Formedon in the deſeender, he never being Anceftoz in Taple to his 
yoimger bzother, nor any ſuch Anceffpz, to whom the Land was'intayley; and 
* therefoze it is not like unto Archers cafe, Co. 1. fol. 65. Where the Father diffetſog 
the Granv-father vj is tnfeoffedby the Grand-father, « leviesa Fins with Pzv- 
clamations,an dies in the life of the Grand-father,and afterwM@ds the Grand la. 
cher dies; his Son ſhall be barred: Foz he ought to clatm by him and he is one to 
Whole Anceſtozs Wen And it was compared by Berkeley to 
the cale where the Father fs d of felony in the life of the Grand-father & 
hath iſſuea ſon, and Nes; alterward the dies Che land ſhall Eſcheate: 
Foz the Son ought to make hts deſcent by him, which cannot be, But if the elveſk 
Ton had beenattatnted in the life of the father, and had died without tifve in the 
life of his father, his ſecond bzotherſhould not have been barred. But it the elde 
ſon had ſurvive the father,and died affer without fſne,yis pounger b2other would 
never have inherited. And foz this point Jones ſafo, That when he was a Judge 
in the Common Bench, Jt was ſa adjadgey in the cafe of Mackwilliams, and [6 
alſo in this Court. in the caſo betwixt Croker and Kelſey, and afterward affirmed 
in a Writ of @rroz. AntAltyongh Liccleron ſatth, ﬀ the middle b3other 
makes a warranty and dies 1 . lineall to his pormget 
b;other; foz that bp pollibtllty the younger bzother might have inhertted, ſv as he 
is. quodammcdo, Tad to be his Anceftoz pet that is ont but u potiibſlity, and by 
reaſon of the Parime; but ft is not to be conffrued lo here in the Caſe of a Fine: 
Foz it onght to be lepſed by bim who had the Cffate taple once,oz to whoſe An« 
coſto7 the Land was intailed, and he whom the convepance by deſcent onght to 
be made. But whete ge needs not to be mentioned in the convepance by Deſcent, 
there his Fine ſhall never barre. And Grants Caſe was cited, Where Lands 
were d to one, when he came to the ago of twenty five pears, in tail, and 
be befoze the age of twenty five pears, levies a Fine with Pzoclamation, and at- 
9 and had Aue and died, this Fine ſhall barre the Ilde. 
Foz although he was not Tenant in tall at the time of the Fine leviev pet having 
attaſned the age of twenty five pears, he was the perſon to whom the Land was 
intailed; ſo he is lofthin the wozds and intent of the Statate, That this Fino 
wall batre his JCae which clatm under that tntafl, wherefoze here 2 


Salter 


Caſe, all the Juſtices agreed, That was well giben; 
— — i the Judgement was weil giden, 


— — 
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Salter verſus Browne, Hill. 10. Cararot, 207, 


Rror of a Judgement fn the Common Bench in an Action for words, Where: 
as one I ne Jennings was with child and delivered of x 'Baſfard child, That 
the Defendant, having communication with'6ne ]. S. of the Plantiff, and of ths 
ſafo baſtard child, ſald of the theſe wozds, He ( innuendothe Plantff ) 
is che reputed father of that baftatd chil; ( nuendo the ſatobaftard child) 'Judg- 
ment after Werdi was gfben ko the Plantiff, and — thereof bzonght and 
aſſigned, That theſe wozds be not actionable. Anv of that vpinton was all the 
Court { abſente Brampſton ) tmleſs he has alledged ſome tempozall loſs (vz.) 
that he tolf theteby his marriage oz the ike; ©? that ft was ſuch a perſons vattary 
as was not able to keep it, whereby it would be chargeable to the Pariſh to 
keepe ; Oz that he, by this means ſhodlbbe chargeable foz' the maintenance of 
ſich baſtard child, and to hade further Foz it was ſaid that t hav 
deen reſolved, That a baſfary child of is able to keep ft, and nat like to be 
to the Parfſh,is not within'the'@tatute of 18. Eliz. Any a reputey 
father is (0be'adjudged by the two nert Jufkices of the Peate, e the Seffions: 
Wherefoze, foz this canſe;the Judgement was reverſed, Hill, 19, G tot. 732. 
ſach a Cale and ſuch Judgment. 


* " Cloaryorthy verſus Clothyorehy? 


Ekror of a Judgement na Writ of Ammitty, Where the Plantitf declares a2 
g#inf the-Defendant, as Heir to his Anceſtoz, who granted an Annatty unto 
him of 20 1. per annum, payable at cout Feaſts, viz. at-Chziftmas, the Annunti- 
ation, the natfvity of aint John Ba ptiſt, aw Saint Michael), and fog 30 l. arreat 
at Mn. 3. Car. befozethe Writ bz0ught; which was tho ſixteenth Apizil, 4. 
Cir, &c. Defendant pleads, Non eſt faRum Parris ſui, and (und: agaialt 
him; and Judgement giden that hs ſhould recoder the annufty and arrearages 
befoze the Writ, and what incurred peadente brei, which mnounten to ſebentę 
and the damages and coſts; Et quod habeat execticionem of all the Tene- 
ments defcendsd unto hint from the ek the Aynulty:. and emo being 
bought, it was aſſignedby Mrynard, the Planti®vemanys this Aninitp 
and the arveatages thereof unto Mich 3. Car And his Welt is bzought . Apr. 
4. C3roli ; ſo as there be two quarters d that annuity not demanded. which by 
intendment are paid: And it they be not oy. he ouht to have demanded them. 
Foz il one bzings Debt lo part of à debt, dus upon a contract upon an Obi 
gatton and doth not acknowledge ſatisfaction of the reſidue; the Action is not 
— commented; Alld, whother4t be vue di not due the Judgement to 
: Foy the Judgement ts. That hd Halb recober the urteatages due 
the the Writ '( Which inclades theſe twoguartdrs tonts' which ars nat mn, 
and the arrearages accrued pendente be w andoantingihmade tu 70 J. ſo us it in« 
tludes the arrrarages betoꝛs, and hanging the Wret. — —œ— 
to S perad venture was but the of the! Clerks! in cuſtim: up 
the ſumme arid then it is #o'erroz. but . Bat the Court neten a 
fo reſolved,” That it was 0 mitlp;1ſori in he caſting np; but a miſpʒiſen in h 
Judgement: Wherefoze they all held, That it was Ra Che ſeconvErrs;; 
Becauſe the heir pleading a falſe plea, which is found againft him, The exetution 
e Ba 
on Chat the denying ced 3 9 not a 
lance. And although tt dafs de table; pet urig "oharged in — = Ly 
—.— Deed W der bio! halt oalp be taken in 
aa od roy — — — 
und ſhonld by — Wund d d Incetteg, pet att not 
ble foz Erroz, becauſe tt is in _— advantage ol the heir. But 1 17 
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firſt cauſe rule was given, That the Judgement ſhould be reverſed ; unleſs, 
&c. 7 301 14.27 e 
s, Tregmiell and bls Wife verſ»s Reeve; 
* $16 £254 1:23 ; 


c don upon the Caſraand drelares; That tr John Reeve wag ſefzed in a les 
Aa Fearm and of ay hundzed acres of and thereto appertaining; and, hy 
Indepture;cobenantedto:Cgnd ſetzed to the uſe of hitnſelf and tte foz thetr lives, 
foz a Jopnture foz his ſaid wile: and after to his ſon and heir; excepting the tim- 
ber trees. ſaving: that his ſatd wife ſhail habe and take the ſbꝛowds and loppings 
of tbom: And that tha ſaid t I hn Recve died, and ſhe ſurvived, and took to 
bur ind the Pianti#: ar.dthet the Del nent. as het to Bir] ba Reeve, tut 
don dο,ẽſOakes growing upon the (aid: hundred acres, whereby the Plantitk 
loft all the benefit whichbe might have had of the ſhzowds and leppings of the 
laid tien. Cbe Driendant D and Uerdic being given againſt 
bin bg: took divers exceptions in arteſt ol Judgement; Firſt, That the ex- 
ceptingthe trees altert the limitation of the ule is void and: then, they remaining 
parcali et the F rer hold be mię ht bave had Tteſpaſe, but he could not have this 
Aqiouupan the Calc: Foz as an exceptionafter the & tate limited is void, ſo 
after an uſe ſetled an cxception tannot bs of the trees, Sed non ali catui; F03 an 
exception may well be to ſycw his intent, That they ſhouid not be annexed to the 
eſtate foz life Secondlp, That the T eclaration is not good, becaule he doth not 
ſhew, That he had rot left ſufficient Trees to bave the loppings: es in the caſe 
of Covers. The owncr of the wood map cut down the wood , lea- 
bing fufticiznt e œſto vers. S dna tu.; Foz here all the loppings of all 
the trees are rcfervcd to the wife all which ſhe may cut downe nd ſell at her pleas 
ſare, ©04t is a wzong uni o her to tut down any Thirdly, becauſe it fs ſuppoſed, 
that the Defendant-cut/down five Dakes gi owing npon-an 100. acres of Land, 
which is not poſſible that five Dakes grow upon an oo acres, Scd non 
allocxur,.: #03 it fs ts be intended, that ie greb upon ſome part of the Fearm. 
Faurt iy. Becauſe tte guton is bʒougbt br the Baron: eme, where the . on 
alone:ſhould have beught the Adton foz he only might have releaſed the dama- 
ges and the wꝛong ia to. his poſſeion, Sed non allocs:ur; Fog the , be bing 
the Land in right at tis wiſe. be may well jopne ber with him in ſuing ſoz the 
damages; and ſhe wall habe the damages. and the adion alſe, if hg ſwvive her 
husband rr was given (oz the Plantiff, 

Ju: unn Ok $2 t 


ALelares;Wheress:the: Defendant. was indebted unto him in ſuch a lumme, 

I fbe:Plantiff Would al:quo tempore fogbear him, be pꝛomi- 
ſet o paysÞ+ anmalledgen Thathe-fozboze (oz a pear and moze; and that the 
Definwant hithadtpotipatd, c. Aſter Nerdid, upon-Non aflumphic, and Judges 
ment im tna plantitt. it was aſligned fog Erro by Grimfion (and ſo held to by 
en iet aliquoatoipore 1s ſhort a time, that it is no conſideration, no 
nzozathanipe? paulutuni compus ;  whereloze foz this cauſe the Judgement was 
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Bumpſteds Caſe. 


was envic | ited fo; extoztionby two ſeverall Endictmente. Jn the one, 
as Bayliff of the Sheriff of Wilt ſhire, had received twenty ſhillings 
trom ond excirfive, coloreafficy ſuis and in the other, That he cxro/ve, took iy 

wum eight yenco, Theſe being pzelerred agains him, beloze heaps of 
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the Peace at Pichaelmas Bentenslan in the County of Wür and he thereupon 
— Pꝛiſon, was entozced (as he pꝛetended e 


Endictnients. And the ſame dap thep wers tryev, aid de c d and Judges 
ment againſt him at one and the ſame Seſſions, that he ſhould be tnipziſoned and 
fined fourty pounds oz the one offence; and cos the other twenty punds, and up« 
onevery of them treble damages gtben, vu. foz the one thiee pound, ahv fo; 
other twenty lic ſhillings eight pence which was moze by (is ſhillings eigbt pence 
than he had recefved ) and to be committed to Wzifon untill he had paid thoſe | 
and damages. And now upon theſe Judgements he bzought ſeverall Writs of 
Erroz: and by Grimſton ft was aſſigned foz Exroz; Firſt, becauſe the Enviament 
and the Tryall were at one and the ſams Sefſions, whereas they ought not to 
be tryed and traverfed the ſame ®eſſions, Secondly, becauſe they gabe dama. 
ges to the party, where they ought not to have giben ang damages Vid. 4. H. 5. 
Enqueſt 55. & 22, Ed. 4. Coron, 44. Chat Juſtices of Gaole-delivery map take 
enqueft the ſame day; But not fo of Auſtites of Peace, Scanford.1 55. Poſtea pag. 
4485 


The King againſt the Inhabitants of Epwofth, and fifceen othet Vills; 
Mich, 1 1. Car. rot. 146. 


He King by a Writ out ofthe Chancety, dated 16. Junii 11. Caroli, coni- 
manded the Sheriff of Lincoln, That he per Sacramentum proborum & lega- 
lium nominum Comitatus prædicti diligenter inquirat , qui Malefactores & pacis 
Regis perturbatores, apud Epworth, Belton & Hackſey infra Manerium Regis dg 
Epworth, Sepes , Foſſata, & Fenſuras ibidem nuper levata noctanter proftraviſſent; 
Et ponet per vadios, & ſo vos plegios, quos culpabiles invenerit, ad reſpondendum 
in Banco Reg s de & ſuper ptæmiſſis in Oct abis Micaths enſuant; Et quod haberet 
ibi nomina eorum per quorum Saeramentum inquiſitionem illam fecerit, & breve, 
ud. And hereapon the Sheriff returned an Inquiſition taken 3 ORob. 11 Car? 
apud Lincoln; whereby it is foamd , Tuod quidam Malefactores & pacis Regis 
perturbatores primo Mai, 1 0. Car. & diyerfis diebus & vicibus inter the ſald fir 
day of Pap 10. Car. & ptimo Junii 11. Car. apud Epiverth, Belton & Hackſey 
rædicta, infra Manerium Regis de Epworth ptædict. vi & atmis & cum mul titu- 
Cine gentium ignotorum, 700, perticatas foſſatorum fenſurarum Regis apud Epworth, 
Belton & Hack ey prædicta, nuper levat. in noctibus dictorum dierum proftrayerunc, 
ad grave damnum dicti Domi Regis. Sed qui illa foffata & fenſuras, vel aliquam 
partem eorundem fic proſtra vetunt. Juratores prædicti pœnitus ignorant. Et ſimili- 
ter dicunt, Quod Ma lefa ctores ptædicti quigyalefaRta prædicta taliter ut ſupradi- 
& um eſt fecerunt, cum tali vi & — — nocturtiis temporibus ptæ- 
dictis commiſſerunt & perpetra verunt. Ita quod nullus ad eos approprinquare ad 
ipſos cognoſcendos auſus ſuit. And upon this return a Writ of Diſtringasfſaey 
out of the Aings Bench Te#. 9. ORob. 17. Car. reciting the ſald Writ, Return. 
and Enquiſition commanding the Sheriff to diſtrain Propinquas villatas foſſata & 
fenſuras prædicta circumac}+centes foſſata & fen ſuras prædi profitac leute, ad 
cuſtus ſuos proprios; and tommanding him toenqufre per Sacramentum ptohotum 
xc. Quod damnum Rex ſuſtinuit occa ſione protternationis prediarutn 706, per- 
ticarum foſſatorum & fenſurarum & da mia illa nobis reſtitua :. And this was re- 
kurnable craſtino (Marini following; and hereupon the Sheriff returned Quod 
vi los de Epworth and fifteen other Villages thers named are the neareft Uſllaged 
tcirtumad jatent to the fozeſaid ditches and fences ; Er quod Rex ſuſtinuit damna 
occafione in brevi prædicto ſpecificat ad 2500 l. Et quod propter bre vitattm tem- 
orie, non potuit le vare damna prædicta de tetris & tenementis illiʒ, ita quqqͥ dict 
— Regi reſtituatꝭ And returned (es upon the Jhhabifants ot ; 
lage ad levationem foſſatorum & fenſurarum vrædict ad 76), anda 
ther Writ of Diſtringas, 28. Nov. 11. Car. iſcued reciting the Ait 
retun thereupon, and the Writ of 7 and the return 
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isfnfozmed, that the lald oſſa a & fenſuræ nondum levata exiſſunt, and 
——— the lald dherf k to diſtrain the ſald Uillages of Epworth &c. 
et omuia teitas & catalli ſua, &ce Ita quod iph ad cuſtus iuos proprios foflata & 
enſuras ptæ dicta proſtrata levent. Ac nobis prædict. 2500 l. pro damnis prædictis, 
42 nos ſuſti nuimus occiſione proſtrationis prædict. 700. perticarum, ſoſſatorum. & 
Wia reſti unt. Aud upon this Rolls moved, That the firſt Writ was 
not well granted Foz it appears by the Writ and Enquſſition,. That the pꝛo⸗ 
tration began the firſt day of Pap 10. Car. and continued tfil the firſt of } une 
1 Car. ſo as it was a thozt time, (vn. but five vayes )befoze the (Writ b,ought, 
which ought not to be; but there ought to be ſo long diſtance as the C ountry map 
have a conventent time to eng are which ought to be a year, and ſo it was held in 
x 2. He. Secondfp. It doth not erden thts pꝛoſtration was of any fences, 
&.; of the Common, wich was iipz0ved; Foz tht Statute doth not extend to 
all 3c ureg. but ts the th;obutng down of (ences upon impꝛobements ol Com- 
mons Lhtrdly. That the Wrtt bort not make any mention, That the gpaleſa. 
«02s were not end aed But Sir john Banks the Kings àttozney anſwered to 
the firſt, Chat he had ſeen the reſt lution in 12. J-c. and it was not, That there 
ſhould be a year to endf the oſfendoꝛs, but theie ought to be a convenient time, 
and that the Court ſhall adiudge whether the time were convenient. To the ſe. 
cond Tat the Statute doth not only extend to the pzoſtration of Jncloſures, to 
be tmyzo bed ont of the Co;nmon, but to all Jnctofures, and it is toz the benefit 
and Peace of the Common Mealth and ſhall be expoynved moſt favourably fog 
the King and ben: fit of the Common Wealth: ind it it extends or. ly io impꝛobe⸗ 
ment of Commons it onght to h we been pleaded, That this Jacloſure was not 
any partell ot the Common appzoved To the third, That the Defendants ſhould 
have pleat ed it any oi the offendozs had been endicted Ec + j urnacur, Vide the 
Statute of Welt. 2, cap. 46. upon which this Writ is grounded, 


Wy 
Hilton verſus Bembridg. Trin. 11. Car. rot. 


18 N ware cl uſum fregit. Upon Not guilty a ſpeciall Merdick formy 
' Þ the Caſe was That.eorge Bemb dge was Tenant foz life, Rematnder to 
Anthony B nf ridge in tafle; Anthony, by bis Deed. granted the Remainder to 
the Plantiffin fee: The ſald George Bembri.ige being Tenant to life, having no- 
tice of this Gzant, ſatd.unts T. H. and I. S. two Strangers, That he was well 
plea ed aud content hat the fa:d G ant was mide to the #jan.iff, for he was his 
Couſin, And that the ſatd G-orge Beqgbridge was dead and Anthony B-mbridge 
is pct ali e: and it this were a geo 4 ment, they finde (oz the Plantitt, it not 
fo the Defendant. Alter argument at the Barre by W ddering ton fog the Plan. 
kick, and 3lltroo fog. the Defendant upon the firff argument all the Court agreed, 
That it was an ; ard who ane wozds wers ſpoken to thoſe who were 
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Attornment 40. That Attoznment to a ſerbant was not good, was deneed here 
to be Law. * 


Stockman verſus Hampton. Trin. 11. Car. rots 752. 


T Reſpaſs, Quare clauſum ftegit, and chaſed his Cattell. The Defendant ſuſtti- 
1 fies Foz that Str Barthoſme w Michael! was ſetzedin fee: and died ſeized, 
which deſcended to his two daughters and heirs, and he by their command &c. 
Che Planti ft replies, That true it is Str Bart nome w Michael was ſeized in fee; 
But he ſaith” That being ſo feized, he in conſtderatien of the love and affeuion to 
Richard Mic! aell dis Nephew, and others of his blood, by Indenture 25 Marui, 
15 Jac. covenantes with td ward iKogers and others to ſtand (etzed of thoſe Lands, 
to the nſe of himſelf and the heirs males of his body; and foz di fault of ſuch Jae, 
To the uſe of the ſaid Rech ra Michact! to) life, Remainder to his firſt Son in 
taile with divers Remainders over in tatle, Remainder to the right heirs of the 
ſaid Sir Barcholmew Michaell, whereby. and bp virtue ofthe Statate of Ales the 
fatd Sir Bartholmew Michael was eiged in taile, with the Remainders over, 
and dyed ſeized of ſuch an E fate, without Aue male wier eupon the ſaſd R chard 
entted and the Þlantfff by his licenſe put in bbs Cattel &c.and traverſeth, That 
the ſafd air Bar ho mew Michacii'dyed ſetzedin fee Upon this the Deſendant 
demuries; and the pzincipall canſo was. Becauſe the Planttf claiming by this 
Deed ef nes. whith cannot commence without Deed, doth not ſhew the ſame. 
And thts being argued divers times at the Barre, all the Court held, That the 
Plea was good without ſhewing the Deed, Firſt Becauſe the Deed doth not be. 
long unto h m. although beclatms therebp , Bat to the Covenantees and he hath — 
not any means to obtain the Deed; and it Gould be miſchievous to thoſe who 
claim under ſurha Deev it they ſhould loſe their E ate s unleſs they might pꝛo · 
dace it. Secondly, Becauſe it is an E ſtate executed by the @tatate of Uſcs: ſa; ? 
the party is in by the Law; as Tenant in Dower,and Tonant by Statute Sta⸗ 
ple, 0z Perchant, which have a rent charge extended by them, as 31. E. 2. More 
firms de fiv11y 38. &. 35 HN. 6. ibid. 118. Thirdly. and pzincipal'y in this Caſe, 
becauſe it f3 but an inducement to the Travers: and is not anſwerable by the De. 
fendant ; but he ought to maintain his bar. Tyat be dyed ſetzed in fee. Vic 27 
H. 8. 2. 21. EG. 4. 8. Plow, Comment. 64. Whereupon all the Court agreed, 
That the Replication was good, without ſhewing the Deed: Whereſoze it was 
adjudged foz the Plantiff. Vid; 14. H. 8. 9. per Poilard, 20. H. 7. S. per. Fincux, 
Cok. 11b. 10. fol. 9 2. Dot. Leifeilds Caſe, Cokekirt, 226, 28, H. 8. fol. 29. 


| Slocombs Caſe! | 


1 of a Judgement in Bathe, in an Aion for words. Where the Judge- 
/ ment, after the erdic fo2 the Nlantiſt was given (oz the Defendant, inten · 
\ ng that the Aafon did notipefoz the wozds; And the entry ts Ideo concetium 
| }, Quod querens nihil ca pit per bitlam, Which was held a maniteſt erroz. fog 
ſhould hade been 1deo confiderarum eſt. Then Germyn to the Plantiff in the 
Atit ol Erroz mobed That Judgement ſhould be giden foz him upon the Uer- 
| x, and thateho Declaratiorytogood. Andit was agreedby M1 the Court, JC 
Declan am Uerdic be god then Judgement ought to be given (oz; the: 
( aitiff. Wheredf jones ddubtedat the firſt, but at laſt agreed thereto foz we ate 
Ive luch Judgement as thop:ought to hade giventhere ſo as the Plantiff hail: 
1 over, it the Declatation be good. And Hyd- nowmoved:Thatthe Judgement 
| d ye interiom C outt was good im the matter. and that the Declaration was ili: 
1 3 ye there declared : Whereagſuch a ſalt nas depending in the Court bf the! 
| 2} Abel tn Excett-r, the wingtwhat;Ecquort GoeiodeexiusÞcrporeicotfuig june 


|  tryall the Planti'waspzoducedas@ inftneſs there, to pꝛobe the 
Eee haha a pede his lence upon ls Oath, Tha te Deena 
din pt 8 


— — ” - 5 5 ORE. — 
= = —2 = — — 2 — == — —— — — Zn LLIESSZI== — — 2 *. — 
— 6 > ara. 3 — — 4 . bk 1 — 8 N 2 1 —— — — — a= — 
— — 2 *.. == = = 7 — I = = — urs - = : . — =D — * — — * 
2 IT — — "Iz - _ Et — N — = Te * 2 - : = — —— — fo 
* — ut — APs or . 2 — —— — 17 2 1 v «oy N * * n 
— = — — I MD IO ep b a 
— 2 7 — 2 — * 3.7 K . — e 7 Ah + . 0 ” » 2 7 — — * _ - 2 ly 
— * , by - 7 * . * — * — ” 4 — - (2. 
. n A — * — ———— ae — Ee — - . 


— — ̃— ͤ- 
* N 7 n 
Wis, — A 
8 * 
— 3 7 1 


Cones . . 7 I: 


AEST ——— ——— . ——— 


* LI as 2 : N — 
: 2 3 2 4 2 — 2 _ — dE — 
Fr r . TITTIES. 
* * - r OY . 
— —— > . 
mk = ? I Pai! —»”P i - 
— * 14 n "WIVES * 
< ” 7 * 
2 23 — — —— — — 
« « 4:2 ety : 
A nin £ — * ogy.» "Og: 


* Et 


— 0 — — —— 2 OO — — _ 4 — * 


31 Termino Hilarii, anno undecimo 
irt cauſe rule was given, That the Judgement ſhvuld be reverſed, unlers, 
&c, Koe 39h 11. 
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Tregmiell and bls Wife verſus Reeve. 


WY * 216 £5: emu ; | | 

' A:Cvon upon the Caſe28nd declares; That str John Reeve was ſefzed in a ſee 

ola Fearm and of an hundzed acres of and thereto appertaintng; and, bp 
Indenture, tobenanted to ſtand ſetzed to the uſe of hitnſelf and wtte foz their lives, 
foz a Jopnture foz his aid mile: and after to his ſon and hetr; excepting the tim- 
ber trees. ſaving that bia tatd wife ſhall have and take the ſbꝛowds and loppings 
of tbom: Aud that tha ſa\d. t] bn 1 «eve died, and ſhe ſurvived, and took to 
buen tbe Plantife and that the Defc nvant. as het 1 Bir] bau Reeve, tut 
dotyn d Dates growing upon the ſain hundred acres, whereby the Plantif 
loft all the benefit whichbe m!ght have had of the. ſhzowds and loppings of the 
laid ies Che Defendant pleads Nocguly, and Uerdic being given againſt 
dim. bg: took divers exceptions in arteſt ot Judgement, Firſt, That the ex- 
ceptingthe trees after the limitation of the-uſe is void, and then, they remaining 
parcall ef the Ster hold, de mig ht bave had Treſpaſs, but be could not have this 
Ac tou upon the Calc: Foz as an extepſion after the & tate limited is void, ſo 
after an uſe ſetled an cxception cannot hs of the trees, Sed non ali catui; Foz an 
exception may well be to ſycw his intent, That they ſhouid not be annexed to the 
eſtate foz life Secondly, That the Declaration is not t oo, beeauie he doth not 
ſhew, That he had rot left ſufficient Trees to have the loppings: es tn the caſe 
of Covers. The owncr of the wood may cut down the wood , lea- 
bing ſufticiznt eꝛ eto vers. Sd 5o13)!ocatue; Foz here all the loppings of all 
the trees are rcfervcd to the wife all which ſhe may cut downe - nd ſell at her plea» 
ſure, So it is a wzong uni o her to cut down any CT hirdly becauſe it is ſuppoſed, 
that the Detendant tut down five Pak es gi owing upon an 100. acres ol Land, 
which is not poliible that five Dakes grow upon an oo acres, Scd non 
allocxtur,.: F032 it fs ts be intended. that ie greb upon ſome part of the Fearm. 
Feurthly,/Becanſethe &afon is bzouwght b the Barons Fewe, where the bar 0% 
alome ſhauld have bzonoht the Acton. foz he only might have releaſed the dama- 
ges andthe wzong ia to. his poſſe ion. Sed non alloca tur; Fog the hr, hi bing 
the Land in right othis wife. de may well jopne ber with him in ſuing foz the 
damages; and ſhe Gali have the damages, and the adion alſe, if ſhe ſu vive her 
bus band: menen was given foz the Plantiff, 
Ju Sutton QUE $2 3: * . 
e $13 71577! Fo 
* 3619 l 2316536. cg a6 057; a 
I Rrorat a Judgomentia the Common Bench in Aſſumpſit. The Plantitt de- 
Iyelares;Whereas:the: Detendant was indebted unto him in ſuch a ſumme, 
Con intanſtberatian be Mlantiff Would aliquo tempore fozbeat him, be pꝛomi- 
len to hay kt anmalledgen That he tonboze (oz a pear and moze; and that the 
Delintunt bat nat put pad. ac. After Nerdid, upon Non aſſumptit, and Judges 
ment ta tha Plantitkyit was aſlignedfo2 Erro by Grimfion ( and io held to by 
engt iet zlqioatopore 1s de bort a time. that it is no conſideration, no 
ngoz8athaniper paututini comps ; whereloze foz this cauſe the Judgement was 
coverVbers: nene | h 2 
12183419 « eg Metis 5 | 
. 3887 057711144 v97;n, 0 Bumpſteds Caſe. | 
ul all vie} 2, gil er 4 
JdwyjRied:was enyicted fo; extoꝛtten by two ſeveral Endictmente. Jn the one, 
as Baylif ofthe Sheriff of Wilcſhire;had received twenty ſhillings 
trom ond en vive, coloreofficn (vi: and in the other, That he cxr0/ve, took iy 
ee eee ee 


5 verſus Clerk. Trin. 11. Car. ror. 687. — 
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the Peace at Pichaelmas Seſſions la in the Countp of Wilcs,and he therenpon 
— ts Patfon, was enfozced ( as he pzetended ) to pleav to thola 


Emdictnients. And the ſame day they wers tryev, arid he convicted. and Judges 
ment againſt him at one and the ſame Seſſions, that de ſhouly be tnipziſoned any 
fined fourty pounds fo; the one offence; and foz the other twenty punds; and up⸗ 
onevery of them treble damages gtven, u. foz the one thjee pound, and lo; the 
other twenty ſir ſhillings eight pence which was moze by ſis hllings eight penca 
than he had recefved ) and to be committed to Wzifon untill he had patd thoſe fines 
and damages. And now upon theſe Judgements he bzought ſeverall Writs o 
Erroz: and by Grimſton ft was aſſigned foz Exroz; Firlt, becauſe the Endiament 
and the Zryall were at one and the ſams Sefſfons, whereas they ought not to 
be tryed and traverſed the ſame @eſſions, Secondly, becauſe they gabe dama. 
es to the party, where they ought not to have giben any damages Vid. 4. H. 5. 
nqueſt 55. & 22, Ed. 4. Coron, 44. Chat Juſtices of Gaole-deliverp map take 
enqueſt the ſame day; But not fo of Auſtites of Peace, Sanford 155. Poſtea pag. 
#484 


The King againſt the Inhabirancs of Epworth, and fifteen other Vills; 
Mich, 11. Car. rot. 146. 


1 King by a Writ out ofthe EC hancetp, dated 16. Junii 11. Caroli, coni- 
manded the Sheriff of Lincoln, That he per Sacramentum proborum & lega- 
lium nominum Comitatus prædicti diligenter inquirat , qui Malefactores & pacis 
Regis perturbatores , apud Epworth, Belton & Hackſey infra Manerium Regis dg 
Epworth, Sepes , Foſſata, & Fenſuras ibidem nuper levata noctanter proſtraviſſent; 
Et ponet per vadios, & ſo vos plegios, quos culpabiles invenerit, ad reſpondendum 
in Banco Reg s de & ſuper ptæmiſſis in Octabis Micatlis enſuant; Et quod haberet 
ibi nomina eorum per quorum Saeramentum inquiſitionem illam fecerit, & breve 
111ud. And hereupon the @her!ff returned an Inquiſition taken 3 Octob. 11 Car? 
apud Lincoln ; whereby it is foamd , Tuod quidam Malefactores & pacis Regis 
perturbatores primo Maii, 10. Car. & diverſis diebus & vicibus inter the ſaſd fir 
dap of Pap 10. Car. & ptimo Junii 11. Car. apud Epworth, Belton & Hackſey 
tædicta, infra Manerium Regis de Epworth ptædict. vi & atmis & cum mul titu- 
Ine gentium i gnotorum, 700, perticatas foſſatorum fenſurarum Regis apud Epworth, 
Belton & H ack ey prædicta, nuper levat. in noctibus dictorum dierum proſtra vetunt, 
ad gra ve damnum dicti Domift Regis. Sed qui illa ſoſſata & fenſiiras, vel aliquam 
partem eorundem fic proſtra verunt. Juratores ptædicti parnitus ignorant. Et ſimili- 
ter dicunt, Quod Mia lefa ctores ptædicti quigyalefaRta prædicta taliter ut ſupradi- 
um eſt fecerunt, cum tali vi & — — in nocturtiis temporibus ptæ- 
dictis commiſſerunt & perpetra verunt. Ita quod nullus ad eos approprinquare ad 
ipſos cognoſcendos auſus fuir, And upon this return a Writ ot Diſtringaʒ iſſues 
out of the Aings Bench Tef. 9. Ob. 17. Car. reciting the ſald Writ, Return, 
and Enquifition commanding the Sheriff to diſtrain propinquas villatas foſſata & 
fenſuras prædicta circumacij · centes foſſata & fer\uras prædicta proſttat le ue, ad 
cuſtus ſuos proprios; and tommanding him toenqufre per Sicramentum ptohotum 
xc. Quod damnum Rex ſuſtinuit occaſione proſternationĩs prædiqta rum 706, per- 
tica rum foſſa torum & fenſurarum & da mus illa nobis reſtitua s. And this was re- 
kurnable craſtino (Martini following; and hereupon the Sheriff returned Quod 
vi los de Epworth and fifteen other Villages thers named are the neareſt Alllages 
tirtumadjatent to the fozeſaid ditches and fences ; Et quod Rex ſuſtinuit damna 
oecaſione in brevi prædicto ſpecificat ad 2500 l. Et quod propter brevitatem tem- 

orie, non potuit le vare damna prædicta de tetris & tenementis illiꝶ, ita qugd dicto 
Domino Regi reſtituatꝭ And returned (hes upon the Inhabltan . 


848 


ts ot 
lage ad levationem foſſatorum & fenſurarum prædict ad 260. anda 
ther Writ of Diſtringas, 28. Nov. 11. Car. iffned retiting the firſt 
return thereupon, and the Writ of 7 _ and the return 
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is intoꝛmed. that the (aſd oſſa · a & fenſuræ nondum levata exiſtunt, and 
—— commanded the ſald @hert to diſtrain the ſald Aillages of Epworth &c. 
et omuia teitas & catallã ſua, &c· Ita quod iph ad cuftus 1uos proprios foſlata & 
enſuras predicta proſtrata levent. Ac nobis prædict. 2500 J. pro damnis prædictis, 
az nos ſuſti auimus occaſione proſtrationis prædict. 900. perticarum, ſoſſatorum. & 
Ie reſti uant. And upon this Rolls moved, That the firſt WMrit was 
not well granted Foꝛ it appears by the Writ and E nquiſition, That the pꝛo⸗ 
ffration began the firſt day of Pap 10. Car. and continued tfil the firlt of } une 
1 . Car. ſo as it was 2 thozt time, (vn. but five vapes )befoze the Mtit bought, 
which ought not to be; but there ought to be ſo long diſtance as the C ountry map 
have a conventent time to enquire which ought to be a year, and ſo it was held in 
12. Ec. Secondfp. Jt doth not appear that thts pꝛoſttation was of any fences, 
&.; of the Common, wich was tmpzoved; Foz tht Statute doth not extend to 
all J:£[d'ures, but ts the th;obytng down of fences upon impꝛovements of Com- 
mons. Thtrdiy T vat the Writ both nor make anp mentton, That the Paleta- 
«02s were not end aged But Sir john Banks the Kings Jttozney anſwered to 
the firſt, That he had ſeen the reſclutfon in « 2, ]. c. and it was not, That there 
ſhould be a year to endfc the oſfendoꝛs, but thers ought to be a convenient time, 
and that the Court ſhall adiadge whether the time were convenient. To the ſe. 
cond Tat the Statute dath not onlp extend te the pꝛoſtrat: on of Jncloſures, to 
be fmp3oved ont of the Co nmon, but to all Jnctoſures, and it is loz the benefit 
and Peace of the Common Wealth and ſhall be expoynved moſt favourably fog 
the King and ben: fit of the Common Wealth: ind it it extends ox ly io impꝛobe⸗ 
ment of Commons it ought to h we been pleaded, That this Jaclofure was not 
any partell ofthe Common app ꝛoved To the third, That the Defendants ſhould 
have pleat ed it any ot the oſtendoꝛs had been endicted ET j urnatur. Vide the 
Statute of Welt. 2. cp. 46. upon which this Writ is grounded. 


A 
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Hilton verſus Bembridg. Trin. 1 1. Car. rot. 


Rö ppaſs, Nusre cl uſum fiegit. Upon Not guilty a ſpeciall UMerdict formy 
the Caſe was That enge Bemb dge was Tenant foz life, Rematnder to 
Anthont B ride in talle; Anthony, by his Deed, granted the Remainder to 
the Plantitt in fee: The ſald eorge Bembri.ige being Tenant toz life, having no- 
tice of this Gzant, ſatd unio T. H. and I. S. two Strangers, That he was well 
plea ed aud content hat the ſaid G ant was miu to the #jan.ift, for he was his 
Couſin. And that the ſatd G-orge Beqpridge was dead and Anthony B- mb; idge 
is pet ali ſe:and it this were a good a ment, they finde toʒ the Plantitt; it not 
fo; the Defenvant. After argument at the Barre by W:ddering:on fog the Plan. 
tit, and 8 Itroa foz the Defendant upon the firff argument all the Court agreed, 
Apnt it was an Aitoznment, although the wozds were ſpoken to thoſe who were 
meere Strangers, and who peradventure had not any notice of the Gzant, noz 
wers len oz required by the Gzantee to take Attoꝛnment. noz required the Te- 
mf to'affent but was a voluntary ſpeech onlp; (oz it ſafficeth that the Tenant 

a ticeof the Gant and afſents thereto. See Bra ton fol. 81. And it is fog 
cue bericfit. of the Gzantee, who having the Ozant. and accepting of that aſſent, 
ſal aſended to agree thereto. in the life of the Tenant toꝛ iffe; becauſe, being 
a la It, the Law accounts, that he agreed fo that Attozimment: and it is 
not-necelſary to attu u to the Gzantee himſelf; foz all the: pleading ts, 4 gef 
grant (» «1 torneva Without mentloning the attozument to be to the O zantee 02 a- 
Und it toe Tenant indozſe dis hand as a witneſs to the Ded of grant of 
:herſion, it ig a good Attoꝛnment unleſs he doth not know what was in 
be f be ought.to have perfect cogniſance of the Oꝛant: otherwile it ts 
$ tozyment,UWhereupon, without any further argument, the Attozn- 
vat was n „ de janged tos the Plant; V de'Cok. Lic. 310. & 
ib, A. lol. 69. Chat allent to a Stranger lutticeth. And the Caſe of 28. H. 5. 


Attorn- 
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— 3 40. That Attoznment to a ſerbant was not good, was denped here 
| e Law. ; 


Stockman verſus Hampton, Trin. TA Car. rot- 75 2, 


A Reſpaſs, Quare clauſum fregit, and chaſed his Cattell. The Defendant juſf(- 
1 ies Foz that Sfr Barthoſme w Michael! was ſetzedin fee: and died ſetzey, 
which deſcended to his two daughters and heirs, and he by their command &c. 
Che Plantiff replies, That true it is Str Bart nomew Michael was ſeized in fee; 
Bat he ſaith That being ſo ſeized, he in conſtderatien of the love and affedion to 
Richard Mict ell his Nephew, and others of his blood, by Indenture 25. Marti, 
15 Jac.covenanted with Ed ward Noger and others to ſtand ſetzed of thoſe Lands, 
to the nſe of himſelf and the heirs males of his body; and foz di fault of ſuch JCne, 
To the uſe of the ſato R ch rd M che, fo} life, Remainder to his firſt Son in 
taile with divers Remainders over in tafle, Remainder to the right heirs of the 
ſaid Sir Barcholmew Michaell, whereby. and by virtue of the Statute of Ales the 
fatd Sir Bartholmew Michael! was iefzed, in taile, with the Remainders over, 
and dyed ſeized of ſuch an @ fate, without 3Cae male wier eupon the ſaſd R chard 
entted and the PÞlantff by bis licenſe put in is Cattel &c.and traverſeth, That 


the ſafd ir Bar ho'mew Michaciidyed ſetzedin fee Upon this the Delendant 


demuries; and the pzincipall canſo was, Bocauſe the Planttff clatming by this 
Deed ef ues. whith cannot commence without Deed, doth not ſhew the lame. 
And thts being argaed divers times at the Barre, all the Court held That the 
Plea was good without ſhewing the Deed, Firſt, Becauſe the Deed doth not be · 
long unto h m. although be clatms thereby. But to the Covenantees and he hath 
not any means to obtain the Deed, and it (ould be miſchievous to thoſe who 
clafm under ſurh'a Deed it they ſhould loſe their E ate s unleſs they might pꝛo · 
dace it. Secondly, Becanſeitis an E ſtate executed by the @tatate of Uſcs: ſa, 
the patty is in by the Law; as Tenant in Dower,and Tenant by Statute Sta⸗ 
ple, oʒ Perchant, which have a rent charge extended by them, as 31. E. 2. Mon 
fir ims de fe, 38. &. 35 H. 6. ibid. 118. Thirdly. and pzincipal'y tn this Caſe; 
becauſe it iʒ but an inducement to the Travers: md is not anſwerable by the De. 
fendant ; but he ought to maintain his bar. That be dyed ſetzed in fee. Vic 27 
H. 8. 2. 21. EG. 4. 8 Plow, Comment. 64. Whereupon all the Court agreed, 
That the Replication was good, without ſhewing the Deed: Wherefoze it was 
adjudged foz the Plantiff. Vid. 14. H. 8. 9. per Pollard, 20. H. 7. S. per. Fineux, 
Cok. lib. 10. fol. 9 2. Doct. Leifeilds Caſe, Coke nt. 426, 28, H. 8, fol. 29. 


Slocombs Caſe! | 


Rror of a Judgement in Bathe, in an Aion far words. Where the Judge: 
ment, after the Merdid foz the Nlantiſt was given foz the Defendant, inten · 


de Declatatiom und Uerdict be geod; then 
laitiff: UMyeredf ones ddubtedat the firſt, but at laſt agreed thereto fog we arg: 


o ve ſuch Judgement as thop'oaght to have given there ſo as the Plant(ff hail: 
— i r be good. And Hyd: now mobed That the — 5 
n the intertom C outt was gon im the matter. and thut the Declaration was ill: 
he there declared : Mdereas ſuch a ſalt mas depending in the Court bf the! 
uildhall in Exceſt -, he wingimdat ET quo q pctiude ex tus per ꝑatriim uit jun 
oʒ and at the tryall the Plantiſt was pꝛobmenaα witneſs there, to pꝛobe the 
and was [wozn and gave his evidence upon his Dath, That the Defendant 
ö Fitz having 


- © = 


_— 


320 ,_ Termino Hilarii, anno undecime 

having commanication with one Margery Slocomb, of this Tryall and Oath bp 
the Plantiff, ſpaks theſe tale and ſcandalous wozds of the Plantttf, to the Lal 
Margery, Thy Brother ( innuendo the Plantitk, bzother of the ſatd Margery) bach 
taken a falfe Oath in ſuch a cauſe ( innuendo ) the lad Canſe. ) The Defendant 
pleaded Not guilty, and found foz the Plantiff, and damages and colts aſſeſſed, 
The Court upon the matter adjudged, That the Declaration was not good. 
Hide aligned the cauſe to be, Becauſe he Beth not fhew how ine” was joyned, 
Foz he ſafth Ad exi:um per patriam:and though by tmplicatton it is to be intended, 
that fCae was well joyned pet it is not lo alledged: and then no lawful trpall, 
whereto he might bs pꝛoduced as a witneſs. Sednon allocatu; Foz when it is 
thewn, That at the Tryall ho wasſwozn, it implies all neceCary cfrcamftances, 
That the Idue was joyned and the Jury ſwozn, and that to the ſaid Jury, upon 
this Cue, be gabe his evidence. Che (ſecond exception to the Declaration, Be- 
cauſe in the communication alledged with Margery Slocomb, of this Oath at the 
Trypall, he ſaith, Thy Brother ( innuendo ) the Plantiff, bzother to the ſaid Mar- 
gery ) hath made a falſe Os h, c. And in all the Declaration it is not averrey 
erpzeſly,that ſhe was his ſiſfer,noz that he was her bzother, bat after the innuen- 
do no is it averred that he was the ſole bzother of the laid Margery. And that 
which comes under 03 after the inniiende,ts not an erpreſs averment,noz (fſuable: 
Wherefs:e the Declaration is not good. And of this opinion was all the Court 
(abente Brampor:) Wherefozett was oʒdered, that a ſpeclall entry ſhould be 
made, That the firſt Judgement ſhould be reverſed foz the manner of the entry 
Ideo conceſſum. But becauſe it appeared to the Court, that the Declaration was 
inſufficient, it was adjudged here Quod quætens nil ca piat per billam. 


Coibet verſus Bares, 


Aung Querela by thzee, to abofd a. Judgement in this Court againſt the 
Lad thzee n Treſpa /: Where one of them was only taken in Execution up- 
on this Judgement. the others not being touched: and therefoze Maynard took 
exception to tho Writ and Declaration, Becanſe, he who was in Execution 
ought only to have had the Audita quere a, and the others, who never pet were 
grie bed, onght not to joyn with him: and to pzove this, be relyed upon 35. H. 6: 
. Fitzh, N. B. 104. 17. E. 3. 27. Sed non allocatur; Foz thep being parties to 
the Judgement and liable to the Cxecutton, although it was nover had agataft 
them, yet foz their indempntty map well babe an Audica querela, and joyn with 
bim who is tn Execution. Secondlp, e excepted again the ſurmiſe in the Au- 
dita quercla, That it was not good; which was. Whereas one 1. S. was ſusd in 
the Common Bench ſoz a Battery, ſuppoſed to be done in London, and by Uer- 
dia the Plantiff had Judgement foz 30. |. damages and coſts; and the ſafd I. S. 
was taken in © recuifon foz theſe damages and cofts : and afterwards he and 
two other Defendants were ſued in this Court foz this Battery ſuppoſed to 
done in the County of [{ercfcrd, and they thzee were by Uerdit and Judgement 
condemned in this Court; and it appeared that this Action and the Acttou in the 


the Common Bench, and pet notwithftanding, againſt Law, bad ſaed, to habe 
execution of the ſat Judgement, where he was ſatfsfied foz the ſame Treſpaſs; 
and herenpon the Defendant demurred; and now Maynard, foz the Defendant in 
the Audits querela, mobed. That this cannot be ſurmiſed, becauſe the one Re+ 
coverp being in London, and the other in ie County of Hereford, it cannot be in- 


ing confelſed by the Demurrer, the Plantiffs ars not ſuch Strangers to the Re. 
that thep may have benefit of he latislacton by the u Need ans 
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becauſe they are all patttes tq the Ac, the Law gives liberty unto every one of 
them, to take advantage of anyone of their Acts foz the others diſcharge as if a 
releaſe were to one of the Treipaſtoʒs and the other had it to plead they ſhould 
taze advantags thereof, to diſcharge themſelves accozdingly; Wherefoze it was 
eld, That tye ſurmiſe was good, and avjudged foz the Plantiffs, unleſs, &c. 


Gryffych and his Wife verſus Lewis and his Wife, 
Mich, 16, Car. rot. 397. 


F Reor of a Judgement in the grend Sefffon in the County of Pembrook Where 

the Plantiffs had b. ought a Quod eis detorciant: and made their pzoteſtations 
prole qui bre ve illud in forma & natura bre vis de quod eis deforcianc ad con munen 
legem, lecundum forman Statuti de Rutland, & petunt Meſluagium & Terras in R. 
quæ clamant tenere fibi & hæredibus de corpore ipſius Mlariæ, ut in jure ipſius, & 
unde dicunt. quod quida m I how. Bennet ſuit ſeiſitus in feodo, and gave thoſs Te- 
nements after the Statute of 27. Hen, 8. of Uſes, viz. 42. Em. to Feoffees, to 
the aſe of the ſatd Mary and the heirs of her body. by bertye whereof they entted, 
and took the t ſplee within twenty pears laft paſt. Upon this Writ and Count, 
The Tenants demanded Judgement of the Writ, becauſe thep ſay the laid Writ 
is a Writ fozmed by the @tatute of Wettm. 2. Edit. 13. Ed, 1. by which Statate 
it is pꝛobided, Q. od quicunque tale Breve intulerit, debet in bre vi tuo mentionem 
facere de Statuto, quem clamat habere in Tenementis petetis. &c, Ano in this 
Writ there is not any ſich mention, Ec. hoc. &c · whereupon they demand Judge 
ment ol the, Writ, & c and the Demandants thereupon demurred and it was ad · 
Judged there, That the Writ mould abate. And now this matter was aſignev 
foz Crrg3. and was divers times argued at the Barre, and this Term by (3:ynn 
foz the Plantiſt in the Writ ol Erroz, and Beate foz the Defendant: and all the 
Juſtices, 'criatim,delf*ered their opintons foz the Plantiff in the TUrit of Erroz, 


that this Writ was good; Foz it is given by the @tatute of 12. Ed. 1. of Ru land? * 


called Statut m Wal. where this Writ as here, vc roa tim.is ſet down & there ſaith, 
that commune bre ve quod in ah quo calu tangit ju: & in aliquo caſu tangit poſſeſſio⸗ 
nem: t in the end ol the ſald bortt it is Et ſimiſ iter concedituriftud bre ve coram ju- 
Rictarits de Banco, fi petens voluerit:and although the Statut ot Wem 2. cap 4. 
gives an eſpectall Writ ot Quod ei deforcia' in ſpectall caſes Where the Tenant 
[dz lite, Tenant in Dower, oz Tenant in taile, loſe their Lands by recovetp by 
default, and Tenant by the tourteſte by equity; and inſuch caſe the Writs make 
mention of their © ſtates: Vet this beingmade anno r 3.E4.1.vdth not take away 
the Stafnte of W. Ics, made 12. Ed. 1. which gives the Quod ci deforciar; and 
this hath been the common pzactife everſince in Wales, as by. 2. Ed. 4. 12. by 
Needham, who was Zuſtice of Cheſter appears: and although it! 2. Ed. 4. 1. it 
is held, That — — ei defoꝛciat was not at the Common Law but was given 
by the Statute Wellm. 2. Berkeley and my (el! denped it; foz there was a Writ 
of Quod ei deforc at at the Common Law, as appears by 33. Hen. 6 46. and 
16, Hen. 9. 9 by Frowick.ahd by Br:&on, That this Witt was given, where ond 
is deldzced o K und, and the Book of 2. Ed. 4 is to be intenvev, Chat it was not 
a Quod ei deforciar at the E mmon Law. where a Recovery was hy vefault a- 
gainſt a particular Tenant fo; he had not any remedy untill the @tatute of welt. 
2. and ft is only given by the-Statute. but fn-other caſes, upon a diſſetſin e mat- 
ter in kad a Qod ei deforciat lies, and the Matute of Rutland pzoves, That & 
Quodei deforciat was at the Common Law: and althoagh this Statute of 13. 
Ed. r. comes aſter the Statute of 12. Ed. 1. which gives the. Quod ci deforciarg 
Chat doth not take away the Statuts df undecimo Edvardi prim ys but that he may 
habe a Quiod'ei detorciacy/and mates lis. pꝛoteſtation Proſequi, tn: natute of 
What Wret de will: as the Statate of deci mo tertio Edvardi primi which gives the 
Formdon in deſc onder, doth not tabe away the ruſtome of London, Chat thep ſhalt 
habe a Wet patent, and ſhall —_ — proffqui in natura * 
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de Formden in deſcender & droit cloſe in auncient demeaſn, and make their pꝛote- 
cation, proſequi in nature of any other Writ that they wall. As Firzh, N. B. any 
old B ok of Entries, fol, 233. & 134. appears. But Jones donbted thereof, whe. 
ther this Writ lies at the Common Law. and although Bea re ob jected, Chat if 
this Writ be warranted hy the cuſtome ol Wales, it onght to be ſhewn tn pleading, 
eſpectaily to reverſe a Judgement. Yet non allocacur; Foz the Court here ſhall 
take conuſance of their Cuſtomes and Pzoceedings, eſpectally being warranted 
by the Statnte of Rutland; Wherefoze it was adjudged foz the Plantiſf in the 
TUrit of Erroz, That the Judgement ſhonld be reverſed, and that the Writ 
ſhould ſtand, and that the Tenants ſhall plead thereto the next Term, Do note, 
That foz Lands in Wales there map be pleading here. 


Moyſer verſus Gray, Major of Beverley. Mich. 11. Car. rot. 500. 


S —— upon the Caſe. Whereas the Plantitf diſtrained fog 71. r0s.renf, reſer- 
ved upon a Leaſe made to I. S. And thereupon,the ſaſd John at Stile bzonght 
a Repl: vn directed to the ſaid Pajoz commanding him to accept pledges of John 
at 8 ile the Pluntitt in the Replevin, and to dell ber the Cattell accozving to the 
Statute ot Wem. 2. That the Defendant delivered the Cattell without funding 
Pledges. To this the Defendant pleaded, That John ac Stile the Plantif, in 
the Replevin, delivered unto him 3 i, 1 © -. fo Pledges, which he accepted: and 
upon this being demurred, Rolls now fo the Planttff moved, That it was an 
ill Þlea: Foz when he is commanded, That if the Plantfff finde Pledges then he 
ſhall dellber: We ought not to accept money in lien of the Pledges; Fog 
the Þledges are found to anſwer the party, il he hath good cauſe of Avowrp, and 
to be anfwerable foz the amercement to the King, if he be non · ſuited, oz it it be 
found againſt him: and although he might take money foz Pledges, pet be ought 
not to accept of leſs than the Plantiff demands. and all the Court beld the Plea 


— 


cube vttions fo: both cauſes. Foz although ( as Berkeley fatd) a Juſtice of Peacs 


may take monep to lie n depoſiccy, foz the ſecurity of the Peace; and the monep 
ſhall be fozfefted to the King, ff he doth not keepe the Peace, Pet here it mult not 
be ſo,becauſe the party is interreſſed to habe the benefit of the Pledges bp a Scire 
facia«»if he recover; but he hath noremevy to hade the monep from the Pajoz. 
being in his Purſe, if he ſhould have Judgement to recover: Secondly, The Plex 
is ill. becauſe it is a leſſer ſumme than what was demanded. Bat if the Pajoz had 
taken but one Pledge ( if he had been ſuficient ) it had been well enough: bat if 
ia at his perill, it the Pledge be not ſufficient, as it is. in Cok. lib. 10. fol. 502, 
Denbawds Caſe. The @herif may take one Surety foz apparance to an Attet᷑. 
notwithſtanding the Statute 23. Hen. 6, Wherefoze, without lurther argument, 
it was adjudged ſoz the Plantiff. 


Girlings Caſe. 


Fal Impriſoniar. Fog Alault, Batterp, and Aupziſomnent fen fir daves: 

* The De pitavs to all, but to the Aſault, Battery, and Jmyziſonment 
foz ſtx hours, Not guilcy: and foz the Battery and Jmpzlſoument ſoz fit hours, he 
juſtifieghy: of a Warrant from the Sheriff of Suff. to arreſt him upon a 
Lcicacs bis Warrant tothe Baplifof...,. to execute ff, who ar- 
reſted , and Deſenvant to beapding to him, and fo keep. 


required the 
him; and therefoze he deteined bim fo2 iy hours, untiil the Sheri diſcharged him, 
whichts the ſame Battery and Impziſomnent, xc. Upon this Plea the Plantliff 
demurres, and hy Keble ſhews, That the Plea is il, Becauſs it is not pleaded, 
that the Wrtt, being executed, was returned; ſoz the Wrft is coupitionall, Ita 
quod habeas Corpus in Court tali die, 8:c. and therefoze if the @herif bhimſelft 
oulvjaſtifie, as here, xc tt is no ples, inithout ſhowing the return of the writ; 
eee waere batter eee Gn bis. Galley heed 
h | z BD 
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be, Sed non_allecatur ; Foz true it is The Sheriff ought to return his 
Wrſt, otherwiſe his juſtification is not good; but it is not ſo with his ſervant 
faz he hath no means to enfozce the Sheriff to make return thereof : And that 
which de did, was legally dene; and it all not be made illegall by the Shertfis 
ac, in not returning the Wzit. Secondly, It was objected,. That this diſcharge 
by paroll was not good. Sed non allocatur; Foz the Sheriff map well diſcharge 
bis ſervant bp paroll that he ſhall not keep his pzifoner any longer; Foz as he mao 
deliver the pziſoner to the @heriff, without moze circumſtance ; ſo he map be di 
charged by bis paroll, from keeping him any longer, whero(oze it was .adjudgey 
foz the Delendant. | : 
Wilkinſon verſus Merryland. Trin. 10 Car. rot: 1045. 


| baer. ſirmæ. Upon a ſpectall Werdi the Cats was. One died ſeiz ed of dl 
vers Lands in A. B. and C. in fee. the Lands in C. being in him by way of 
Poztgage and lozkeited: Þe deviſed the Lands in A. and B. to ſeverall 
perſons and their heirs, and deviſeth to divers perſons ſeverall Legacies , any 
then adds this clanſe, All the reſt of his Goods, Chattells, Leale; Ettates, Moris 
gages, Debts, ready Money, Plate, and other goods, whereof he was poſſeſt, he de. 
viled unto his Wife, after his Debrs and Legacies, paid, and made his Wife Erecy- 
trix and died. The Wifo entred into the Land moztgaged, and deviſed it to the 
Defendant and his heirs and dies: And the Lefſoz of the Plaintfff. as heir of the 
Deviſoz, enters. and makes the Leaſe tothe Plaintif\ and the Defendant acu- 
ally onſted him. The ſole queſtian was, Whether the fee paſſedto the Wife by 
this deviſe, by the name of All bis Eft»re, Mortgages, &c. Aud all the Court held. 
That an E ſtate foz life only paſſedunto her: wherefoze Kule was given: That 
Judgement G04ld be entred foz the Plaintif 8c. | 


Blague verſus Gold, 


＋ꝓ —— 


Reſpaſſe, Upon a ſpectall Uerict it was found, That peter Blague was let 


zed in fee of two houſes in Andover, the onecalled che corner houſe, in the te: 
nure of one Biaſon and ol one Nott and of another houſe thereto near avjoyntng, 
in the tenure of Hitchcock, (which ts the houſe in queſtion) He devileth his houſe 
called che corner Houſe in Ancover, in the temixs of Binſon and Hircncock, ro J S. 
fee.” WM! the houſe in the tenare of Hichcock, adjopning to the cozner 
ſe, ſhall paſs oz no, was the queſtion? and reſolved,” What it ſhall not But 
only the comer bouſe in the occupation of Binſon and Nor: (it they occupte jopnt⸗ 
Ip ) wall pals; but if thep occupie ſeverallp, viz. ons part in the Tenure of Binlon, 
and the other part in the- Comme of Nor:, ſpverally, then only that tn the Tenure 
of Binſon thall,paſs. and not the reũi due fn the Tenure of Nott; Wherefoze rule 
was giben, unlels other cauſe wers ſhewa to the contrary, That Judgement 
ſhould be fo the Plantiff, Vide reſiduum poſtea. 340 


Bumpſleds Caſe, Quod vide ante pag; 316, 


| Court which id as the generall 

| e faz offences committed in the 

is as Exra ta p3oceed de die ia diem, and. £8 
next yay. an at wether day after, e to 


the Ofounozs: | 
2 committed. whereof the P2tſoners 
the ſpray Delivery of the P2jſoners. And foz 


belt 


damages, viz, where ye took 20 ſhillings xtocti ve, thep awarded to the party 31. 
and .o |, Fine totye Ring. And upon the other Taditment, where it was founa, 
Tit he took ſix ſhillings eight peace <x:oriive, tyep awarded, That ge ſhould 
pay to the party foz dynages 16 8. 8 d. (ſo aquadruple value) and 20 l. Fine to 
the ning. which all the Court clearly held to be erronious: Foz although, by colour 
ol the t uute ot 22. Hen. 6 cap. to. Mere treble damages are giben to the par- 
ty. they might aſſeſs them; pet it is here andae and erranſous; Fo tyep ought 
firlt to have inquired of the dam iges. foz peradbenture it may be moze oz tels. 
accozding to the clicumſtances: But they may not aſſeſs them thzmlelves, wth - 
out inquiry by the Jary, Foz the Jurp ought to habe found the dun iges, 400 tuen 
they ntght treble them. And foz the otber qu wruple damages,it is withoat colour 
and out of the Statute: And the Envictment is not contra tormun Statuti, as ft 
ought to have been, if thep waald pꝛoteed upon the @tatu'e, Allo it is doubttull, 
whether thts Statute extends unto extoztions, unleſs taken Arre(ts: Foz 
the Statute doth not ſpeake, but of arreſts, and extortions taken upon them. But 
the Court reſolved not this point: Bat foz the ſald two fozmer errozs, the Audg· 
« gneat was reverſed, | | | 
Bel:s Caſe. 


B Elf was endicted That he felonfouſlp, od vo Jacobi, ole a ſilver Ladle of 
Plate from King j · me., whereas in truth it was the Plate of Queene A ane, 
and ſtolne lrom her; foz which he obtained his Pardon, by this Queenes means: 
And nom he was endided again foz ſtealing the ſame Plate. And whether be 
ſhould have the benefit of the generall Pardon of viceſimo — acobi, with- 


out pleading it and pꝛaying a diſcharge,- becauſe there is a ſpeciall exception in 
the Par den of Goods taken awap ens oz ſtolne from the King, was the 
queſtion) Hend:namoved, That this exception is to the taking away of Goods, 
&c. as Lreſpaſſoz, whereby the pzopertp ofthe Goovs is ſaved to the King, and 
doth not extept the feloay, But the Court doabted hereof; whereagon thep as 
viſed him to plead, 26. H, 8. 7.4. H. 7.8. | | a 


Wilkinſon verſus Merryland. Ante pag. 323, | | | 


de Cale was now moved again by Dean, an Appzentice ofthe Law: and he 

- urged rongly; Chat an Cate in Fee paſſed: Foz in as much as ys had. 
Diſpoſed divers of his Lands to hisbzothers and thetr heirs,and divers peclonall 
Legacies to them and to others bat of tyoſe Lands iu queſttan (being moztga- 
ged to him — his heirs, and fozfeited*) he hd not mave any diſpoſing; be debt 
— —— — Nee 0 7 — Kc. to his wike, 
t ate which he had in the e on Fee: ) palted theres 
by; Foz4t being in a Will, ſhall paſs accozding to his intent. rat mas Lans 
in pi tpefuum ſhallpaſs the Fee: And the Caſe 19. Eliz. Dy. 357, Deviſe of. 
the Fee, ſimple of his houſe in Soper-Lane to his wife, 4 Fee pa tes, without the 
odo ers, and on Caſes fo that purpoſe, To thew that a Fee pulled by the 
inden of ths Dediloy, without the wozd theirs. But Joacsanv my telf continnen 


a 
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dur kozmer opinion That no Fee paſſed But the greater queſffon would habt 
been, Whether an Effate foz lite had paſſed to the wife, if ſhe had been alive, 
ecaule it is coupled only with perſonall things, as Goods, Lezi-s, Eſtates, M cn 
gages, D-vcs, &c. Which may be intended, that he meant only but E fate f03 pears, 
oz Poztgages foz years, and ſo mach thy rather by reaſon of the wos, « hereof 
I am poſſeſſed? and Berkeley ( who was abſent the dap betoꝛe , concurred in opf. 
nion; Foz the heir Mall not be diſinhertted, noz the lee paſſed away without an ap» 
parent intent out of the wozds of the Mill. And in this caſe it doth not appear, 
That he intended to paſs, but ſuch things whereof he was poſſeCed which extend 
only to things perſonall, oz Leaſes, whereof he is poſſeſſed and not to free hold, 
whereof he is ſald, in Law, to be ſefzey And peradventure he was not pole led 
of this Land. Foz it is not found, That the Poztgagee entred and was in poſſeſſf» 
on: and commonly in Pozkgages, the Poztgago? retains the poſſeſſion untill the 
Poꝛtgages enters foz a fozfeiture wherefoze it was appointed, That Judgement 
Would be entred foz the Plantiff, But they agreed, It he had deviſed all vis C- 
Tate in ſuch Land. oz had mentioned, That he had ſuch Land moztgaged in es, 
and deviſed his Poztgage, (he Fee had paſſed, 


Cleve verſus Veer, Trin t 1. Car. rot. 


Pj firmz ofa Leaſe by Edward Dobbs, of Lands in Duſtsborn-Abbore; 
Lin the County of (locefter, Upon Not guilty pleaded, a ſpetiall Uerdic 
wasfound Chat the ſald Fd ward Dobb+ was ſefzed in Fee tail of that Land ; and 
fo ſetzed, was bound in a Recogniſance, in nature of a Statute @taple, attoꝛding 
to the Statute of 2 3 Hen. 8 acknowledged befoze Sir Henry H- chief Ju- 
Ticeof the Commmon Bench in 800 li to William Blyrche, That he the ſald ./ 
liam Blythe, 21 Jac, made Ei:zaberh Throgmorton his Executrix, and died imo 
— primo Caroli ; That the ſald E xetutrix pꝛobed the Mill; and foz the ſaſy 

vo l. nono Jul:i, primo Carol:, ſued ont of the Chancery an EX H retur- 
nable ia Chancerp Oct bis Michaelis: That afterwards, and beſoze the return of 
the Wilt, v;z. 17. Auguſt, primo Caroi:, the ſaſd E112abech the Executriy dyed: 
And that 22. S*pcemb. primo Caroli, the Sherfff, virtute Brev:s predict; geht n= 
qu ſitionem, whereby was kound, That the lud Ed ward D-bl. was ſelzed fn Fees 
taile to him and the heirs males of his body of the ſaid Tenements in q ueſtion. 
at the time of the Recogniſance. of the annnall value of fourteen pounds four ſhil. 
lings, ten pence, and at the day returned this jnquiſition into Cyancery. They 
finde That 19. Aug. 16:5, which was in pam) Caroit, Adminiſtratton of the 
«Goods of Wi)l;am Blyche, not adminiſtred by El: beth Throgcorcon, who dyed 
inteſtate, were committed to Robert Throgmorton, Who, v ceſimo ſeeund-. Mi, 
ſecundo Carol, obtained a L berate out of the Chancery to have the ſaſd Lands 
dellbered unto him the lald Robert Throgmorton Adminifratoz which was retur- 
hed, That ecundo Junii ſecundo Caroli the Sherf? delivered the ſafd Lands to 
the lald Adminiſfratoz, tenendum, actozding to the ſafd Extent, whereby he en- 
tred and was ſefzed, prout Lex, &c. And that the ſatd Edward Dobb entred and 
let to the Plantiff, prou in the Detlaration whereby he entred and was poſſeſſed, 
untill the Dekendant, as Servant to the ſafd Robert Throgmorton the Admini⸗ 
ftratoz, «/t-d him; And if, &c. And upon this ſpeciall Merdick it was argued at 
the Barre by Bulſtrod and Rolle, That this E rtent and Liberate were vold; foz 
the C ttent delng ſued by the E recutrix upon the Statute made to her Teſtatoz, 
and ſhe dying befoze the CTnquifition taken, The Gnquiſitfon taken after the 
death of her who lue dit, was void: Foz the Writ is to appziſe and ſetze into 
the hands of the Ring, ut ex liberari faciamus ts the ſaſd E xetuttix; and ſhe being 
dead befoze the ſald @nquffſition was taken{ſo as it cannot be deltvered unto her) 
the Enquiſition taken after, and returned, is void And foz this they relyed upon 
26. Hen. 6. Bro, tit, Statute Merchant 43. @econdlp, it was objected Admitting 
this Extent be not voto (oz that * the Liberate is not well executed to 
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deli ber it to the Adminiſtratoʒ: Foz the E xecutrix ſulug it as E xecutrix to Wil- 
liam Blythe the Teſtatoz, and ſhe dying inte ſtate, this Writ is ſued by the Ad. 
miniſtratoʒ whocomes p47 4-04 her, and claiming immediately from the firſt 
Inteſtate cannot upon this Extent, ſued oy the E xecutrix, have the Liberate; 
but he ought to commence de novo, and pzocure a new Certificate and a new ex⸗ 
tent and Liberaces And compared it to 26. Hen. 8. 7. and the Caſe 23. Hen. 8, cf. 
ted Co. lib. 1. fol 95. in Shelicys Caſe, What if an E xecutozʒ ſues a Debtoz up- 
on an Obligation made to his Teſtatoz. and recovers, and dies inte tate, the Av. 
mini ſtratoꝛ of the fitſt man cannot have a Scire facia upon this Judgement, be 
cauſe he comes in v. ramouni the Executoz who recobered but he ought to begin 
de nove. andalſocompared it to the Tales of a Statute Merchant, Where the 
Teftatozupon a Statute Perchant pꝛocures it to be certified into the Chancery, 
and a Ca pias thereupon returnable into the Common Bench (as fs uſuall oz in. 
to the Kings Bench, and the Conaſo2 is returned Non eſt invencus, and alter, 
the Conuſee makes his E recntoz, and dies befoze the Execution made by Extendi 
facias, his C xeculoʒ map not have an Exceadi facias, but onght to have a new 
Certificate ont of the Chancery, and anew Capias; as it is Fuzbh. N. B. 131. & 
2. Elz. Dyer 180. 17. Ed. 3. 31. 25. Ed. 3. 2. Jones and Berkley held, that foz both 
cauſes the L berate was not well etecuted, but bold, But J held the contrary : 
pet to the firſt, J agreed, that if an extent be taken in the name of one who is 
dead befoze the Leite of the Writ, it is void, accozving to the ſatd Book of 36. 
Hen. 8. But where an Extent is well ſued, and the party who ſues it dies befo28 
the Enquiſition taken; foz that the Mrit is well ſued out and is to enqutre what 
Lands the Conuſoz had at the time of the Recogniſance acknowledged, and to 
ſeize them into the Kings hands, ut d. berati faciai fo the Executoz; although he 
be dead after the Teſte of the Writ, the Enquiſition is well taken, to ſefze into 
the Binge hands, and to make enquiry of the value of them, and return them in 
to Chancery: and the Sheriff is not bound to take notice of the parties death. 
who ſued it; foz he is only to execute and return his Mrit: But if Execution be 
ſued in the name ol one who is dead, befoze the T - (ie, it is meerely falſe and vold: 
and upon this, il the party be taken he ſhall habe remedy by Audita Querela, oz 
otherwiſe, as the caſe requires Secondlp,1 held, That the Liberate was well ex 
ecuted at the Bult of the Adminiſtratoz, F032 | agree well to the caſes, That an 
Admintftratoz ſhall not have a Scire ſacias upon a Judgement obfained by an Ex 
ecutoz, becauſe he comes r νμ that Judgement, and is not pzibp thereto. 
And | agreed to the Caſes, That ita Teſtatoz pꝛocures a Certificate upon a 
Statute Merchant, and that a Capias is returned into the Common Bench, and 
the Teſtatoz dies after the return and befoze the Extend facins awarded the Ex- 
ecutoz ſhall have a new Certificate and a new Capias, and ſhall not babe an Ex»! 
tend! facias upon the C pis returned, becauſe he is another perſon, and in another 
Court. But upon a Statafe Staple oz a Statute upon 23. Hen. 8, in nature of a 
Statute Staple, a Certificate being made, and delfvcred into the hands of the 
Clerke of the Crown in Chancery, then by a Warrant from the Lozd Keeper, 
he hall have an Ext/ndi facias thereupon: and this being executed and returned, 
fs delivered into the Petty bagge; and although he who pꝛocured it be dead, pet 
being all in one Court which appearing one Recozd,it is not the courſe to have 
a new Certificateand Extent; but the Executoz 03 Adminiſtratoz, upon his 
oath in Chancery and ſhewing ofthe Teſtament, oz Letters of Avminiftratfon, 
hall babe a L:berare, without being put to a new Certificate and new Extent, 
becanſe it is all in one and the ſame Court. And the Clerke of the Petty bagge 
ſaid, Jt is the uſnall courſe in Chancerp when there is an Extendi facias at the 
Suſt of one, who dies, That the E xecuto o Admtniſtfratoz,upon his oath, That 
he who ſued it, is dead is to habe a Libera te reciting the fozmer Extent. Ec quiz 
intorma mur & perfectam ha bemus noticiam that he is dead who ſued the Exrendi 
facias, and that ſuch a one is his E xecutoʒ oz Adminiſtratoʒ. xc. A command fo 
make a Liberate unto him. And of this Brampſton doubted: Ec ad journatur. Ve 
reſiduum poſtea pag. 457. 5 Ring 
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King and his Wife verſ#s Fitche. Ante pag. 4t 4. 


ERrot of a Judgement in Waſte, Babington affigned foz Erroz (which was not 

any of the Crrozs aligned in the Recozd ) That where this Judgentent wag 
given by default in a Writ of Maſte, made in Domibus, & Gardinis, & Pomariis, 
and aſſignes the Waſte in the Declaration in the Honſes in divers places, and in 
the Dzchard in cutting vown of twenty Apple-trees; And upon the Writ of en- 
quiry of Waſte, the Waſte is found in cutting down of two Apple-trees, 8c. Et 
quod nullum mud t-cerunt vaſtum; This finding is tmperted. Secondly becanſs 
Waſte is found in cutting vown two Apple trees, and that the Plantif ought 
fo be fn M (-ricord:2 fg the reſidue which is not ſo entred. and therefoze Erroz: 
Becauſe the pzeſidents are, That where Maſte is found in part, they nſually 
finde, Quod nulum Hud «cervr vaſtum; Ag alſo where Waſte is afſſgned in 
cutting down twenty trees, and the Jarp findes, that he cut down but two trees, 
oz leſsthan the Plantiff aſſigned, the Plant! ſhall be in Miſericordia. Berkeley 
held. That . ts vere good enough; Foz true it is, There is a diverſity where the 
* Writ of Waſte and the Count is in Domibus, Boſcis, & Gardins: and upon the 
writ ot enquiry of Waſte, the Waſte is found in Domibus & Gardinis, and no- 
thing in B»!'« (There the Ptantiſt᷑ ſhall be amerced becauſe he counts foz Matte 
in places where no Waſte was committed in the one of them: But where Maſte 
ta aſſigned in cutting down twenty trees, and the Maſte is found in cutting 
down two frees, and lo varies only in quantity, it is otherwiſe. But Jones and 
my elt toubted thereof. Vid. 14. Ed. 3. Waſte. 27; 22. Ed. 3. f. Book Entries 
G20. Coke. 8. fol. 61, 
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Humphryes verſus Knight. Trin. 7 Cat. rot. 779. 

| Cones firmz, Upon an elpeciall Merdick, and Nor guilty pleaded, the 
Caſe appeared io he ſtich. Robert Coldha m, Citizen and Free-man of Lon- 
don, being kozmerly ſeized in Fee of ur Pelſqages, in the Pariſh of Saint 
Mary Magdalens, deviſed thoſe nts by his Mill in wztting, nnd texto, 
Henrici ſeptimi, to the Parten and Churchwardens of the Pariſh of Saint 
Mary, Magdalen, and thefr Succeſozs,: to the intents and purpoſes following, 
viz. That the Charchwardens of the ſaid Patiſh ſhenld receſbe the pꝛofits of 
the ſaſd Tenements ; And that ten Parks pearlp of the pzofits ſhould finde a 
Chaplain tos ever to fing overy day at the Altar of the ſatd Chyrch, and fo pzap - 
fo; the ſouls of him and bis Anceſtszs ; and io finde an g nniverſary there and 
to expend thereupon thirteen fillings four pence pearlp ; And the reſitae of the 
p3zoftts thereof to be implopod about the reparations and Charch. 
And they found the Cuſtoms of London, That the Parſon and Churchwardeng 
are a Coꝛpoꝛation, to purchals to the ule of their Church, and that a Freeman 
and Citizen of .ondon map debiſe Lands in Poztmain: And they farther finde, 
That ever ſince the ſaſd Mill. the laid ten Parks per annum were implopt d 
accozdingly, foz the finding of a Chaplain, and the 139 4d. per annum fo; the 
maintenance of an Annfberſacy, untill the making ofthe Statute of Fd. 6. 
And that a quit rent of 4+ s cr annum, was iſſuing out of the ſaftyd Tenements 
at the time of the Will and Statute, and paſo to the Bing: And that the Mene- 
nents de viſed at the time of the Mill and untill the ſaſv Statute. were of the 
annual value of 9 | 4 s. and no mozs veaxip; That the Lands were ſe/zed into the 
bands of King Edward the ſixth ; And by him granted away to ] +, under whom 
the Defendant claims: And under the Parton and Churchwardens the Plain- 
tiff claims, as Leflee. And, Whether theſe Tenements were gfven bp the ſald 
Sfatate fo the King, was the ſole que tion? And after arguments at the Bar, it 
was reſol bod, That thele Lands were given unto the King. Foz although tt 
was objefed by S rimſtn, That the Land was not giben te the maintenance 
of a Pꝛteſt, but onely a certain ſum of 6 l. 13 8. 4 d. yearly; Foz the Land 
being appointed foz the reparation of the Church, with the reũ due of the pzo⸗ 
fits thereof, it being a good uſe, ſhall ſave the Land; Bet the Court held, That 
Foz as much as it was but the reſidue ſi quid fuerit; which is fncertatn, if any 
Hall be oʒ no Andit appears by the Uerdic That the Land was charged with 
a qui. rent of 42 s. yearlp, and the ſuper ſtitious uſes amounted to 71. 6s d. 
And that at the time of the will and untill the @tatnte, the Land was valued 
but at nine pound fone ſhfilings yearly and no moze, and, that the pzofits imploped 
with the quit-rent appeared to amount to nine pound eight ſhillings eight pence, 
ſo as there was 4 9. 8 d. moze than the Land pearly peilded, and ſo no reſivne : 
And then it is within the Statute. within the woꝛds and intent of the Statute, 
within the firft and third bzanch ; and. That the pꝛinctpall cauſe of this gift, fs 
the maintaining ofa Pꝛieſt and an Anniverſary, and ft is wherewith and where 
by a Pꝛieſt and anAnniverſary were maintained. See foz this Cok, lib. 4 fol. 
10. & 12. in Adam and Lamberts Ca ſ. And although it hath been objected; 
There may be impꝛobement expected of the houſes, there being ſix houles, it 
was thereto anſwered. that is not to be intended Foz the value is to be regar- 
den aa it was at the time of the Wifll making at leaff, as it was at the — 
he 
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the making of the Statute of r Ed. 6, and a greater value hall not be expected: 
and il it were of a greater vale after, it is not conſiderable ; ſoz it is to be tel⸗ 
pected as it was at the time of the Statute made as 6 Ed. 2. Voucher 258. 
19. Hl. 6.46 Uonche2 ſhall not render in value mozs than it was at the time of 
the Warranty; and the value of the Land is to be reſpected as it is u tra Reoriſas, 
And a Caſe bet wixt Drake and Hill, adjudged 8. Car, in the Common Bench, 
was cited That the 8. value of a Charch Gall be accozding as it ts valued in 
the valuation of the Benefices. and not accozding to the true value, as it is upon 
impzovement, although diberũ ty of opinions have been therein befoze; Foz the 
Statate intends as it was valned in the antient book of Firſt: fraits and Tenths, 
which was tared 29. Ed. 1. And after when another valuation was mane, 26. 
H. 8 then accozding fo that valuation. Wherefoze this Land being charged with 
aquit rent of 4 2 5. the tell due not amounting to the value appointed foz the ſa- 
perftitious nles, It was ad jusged foz the Defenyant. Vid. 43. Ed. 3. 8. 27. Ed. 
3.1.7 H. 3. Dower 192. 
Pew and his Wife verſus: I ffreyes 
C Uſt being in the Spiritual Court, foz calling the Wife Welch Jade and 
Wec R ou , Sentence being there in the Arches, The Defendant appealep 
to the Court of Audience; and in the Appeal mentioned the fozmer wozds; ano in 
the Libell was interlined And a Welch Tue“: And hereupon a Pꝛohibitton was 
pꝛaped and granted unleſs cauſe were ſhewn by ſuch a day to the contrary : Foz 
it was held clearly, That foz the wozd Welch Thict Action lies at the Com- 
mon Law ard they ought not to ſue in the ſpirituall Court: And foz the other 
wo32ds, Jt was conce{ved upon the firſt motlori They ought not to ſue in the ſpt- 
rituall Court foz they be wozds only of heat and no flander. But it was after- 
ward moved and ſhewn, that the ſatd wozds, A Welca Tmet were not in the firſt 
Libell, noz in the Appeal at the time of the Appeal; but were interlined by a falſe 
hand, without the p2ibity of the Plantiff in the ſpirituall Court and that upe- 
examinatton in the ſpirituall Court It was found to be faifly inſerter and oʒdeito 
to be ex punged. And that the wozvs Welch Ide, were ſhewn in the Lidell to 
be expannded and ſo known to be a Welch Whore: which being a ſpirituall cauſe 
t examinable there,ft was th refoze pꝛaped that no P2ohidition ſhould be gran. 
ted: and il it were granted That a Conſaltation ſhould be awarded And of thia 
opinion was all the Court, That the woezds And a Welch Tre , being unduelp 
interlmed and by authority of the ſpirituall Court expunged and in the ſpirttuall 
Court Jade is known, and ſo ex pound es foz an Whoze Our Law gtbes cre- 
dence to them herein ad eſpectally being after two @entences in the ſpirttuall 
Court, This Court will not meddle therewtth: Wherefoze conſultation was 
granted, it any Þ2ohfbitſon was fed fozth Quia improvide; and Rule given, 
Chat if a Pzotbition was not paſſed, That none ſhould be granted. 
| Cleve verſus Veer. Cu jus principium pag. 450. | 
VVz now moved again, zb'ente Brampſton. awd Jones and Berkeley ar- 
3 gued That this extent made after the of the Conuſee was meerly 
vold: Foz by the Conuſee s death as Berkley ſad | the Witt of extent ts avated 
in tach and that the Sheriff hath not amp authozity tooxtend the Lands: Foz the 
WWrft is, That he hall extend and ſetze into the Kings hands ut ei iberemu; ang 
when he is dead there is not any Warrant to veliver it to his Executoz o A8 
miniftratoz foz it is particular ut ei liberemus and he is nat to deliver it to any o- 
ther and | to the Caſts 25 Ed. 3. 2. 18. Ed. 3. 10 & 26. El, Dy, 
180 Chat ifa Conuſee ofa Statute Merchant pzocures a Certificate upon the 
—— and thereupon a Ca pias, returnable in the Common Bench 0z Rings 
as it map be. and the Capias being returned Non eſt inventus, and the 
onuſ te dies befoze another E yecution is awardey,. The Crecutogs might not 
ve Erecution, bat were direced to bring a new Certificate and a new Capas 
dat of the Chancery. Secondly. B-rkeley held, That if the extent had been well 
retumned, pet the I the @xecuþoy cannot 2 
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the benefit thereof, as 26. Hen. 6. 7. and Jones was ol theſame opinion, and cite» 
the Caſe betwfxt Beamond and Lone in this Court; Quod vid. ante pag. 205. & 
227. alſo Berkeley lald, That as the Uerdict is found the Plantiff ought not te 
have Judgement; Foz it is an Ejectione firms of the capitall ꝙeſluage Sive fc. 
tum Ma ner de B. and one hundzed and twenty acres of Land, one hundzed of 
Paſture, & c fn B. which Declaration is not good foz the Peſlnage, becauſe it is 
in the diſjunctive, but it is good foz the Land, and there is no title found foz the 
Defendant foz the Land, Foz the Werdict fines, That the ſaid Edward, Dobbs, 
the Lefſo3 and the Conuſoz, was ſeized in taile of the Yano of B. at the time of 
the Recognſfance. and that this Þanoz was delivered in extent; but he doth not 
ſap, Chat the Land in the Declaration was parcel of the ſaid Manoꝛ, and ſo it is 
not found, That this Land was delivered in Extent, and then the Detendant 
bath no title. But Jones agreed with me, That this is not materfall; Fog being 
in an eſpeciall Uerdict it is intended, otherwiſe there would be nocaule of a ſpe. 
cfall Werdict. See fo this point Coke 5. fol, 95. Goodales Cale, So foz the mat- 
ter Jones and Berkeley agreed, What Judgement ſhould be given loz the Plantiff: 
But I argued to the contrarp, becauſe this Extent 1 e Statute is in nature 
of a Statute Staple Where all the pzoceedings are in Chancery, and not like fo 
{Executions upon Statutes Perchants, Where the beginning is upon a Terttft - 
cate made in the Chancery, and a Capias is awarded returnable in the Common 
"Bench, oz Kings Bench; Foz there peradventure, as the Caſe is 18. Ed. 3. 10. & 
Dyer 180. Where the Conuſee dies befoze Execution, the @xecutoz ſhall not 
pꝛoceed in the Erecution, upon Non eſt inventus xeturned without a new Wri 
ont of the Chancery, becauſe it is their Warrant to pꝛoceed in the Common 
Bench; but an Extent upon a Statute Staple, and the pzoceedings thereupon ars 
all in the Chancery, and then although the Conutee dies betwirt the Writ of Ex- 
tent and the return thereof; yet being but a pzeparation unto the Execution upon 
(his Cogniſance what Lands are extendable and the value of them, and to ſeize 
Hem into the Kings hands, ut ei hberemus, nc ne bath anſwered to it; and it being 
returned there, it is in vain to have anew C nquiſttion. it being all of Recozd in 
the ſame Coutt. Secondly , although the Conuſee dies befoze the return of ths 
Writ there beinga good Engulſ tion. it is wellenongh,and although it be an En- 
quifition after the death of theTonuſee, pet it is good enough; Foz the Sheriff 
did that which the Wrif enjopned him, v 2. to enquire what Lands the Recognt- 
ſoz had at the time of the Recogniſance acknowledged, oz after of what annuall 
value. and to ſeize them into the Kingshands, ur ei liberemus, That is only to 
ſhew the Rings intent, and the ſeizure into the Kings hands makes not any Title 
to the King, noꝛ puts the poſſeſſion in him but is only matter of fozm; as tt is in 
. Ed. 6.014 67, although an Enquiſitionbe after the death ot the Conutee pet 
it as good ast it had been in his life; fo2 the Sheriff may not take notice oł th 
death ol the E onuſee but he onght to return how hs ſerved the Writ ard il he re. 
turn that the Conuſee ia dead, he ſhall be amerced as 10. Hen. 4. 5 &. 7. & 32. 
H. 6. 28. are: and there ia a difference betwirt-a Juditiall Writ,after Judgement 
to do execution, anda Mu Dziginall; Foz the Writ-Judiciall, to make execu- 
tion ſhaltuotabate, noz is abateable by the death of him who ſuas it: as it is the 
conmon courſe, it a Capiasadfarisfaciendums92 à Fieri facias pon Judgement 
1Kneth, The Sheriff ſhall ex etute it although the party who ſuedit died beloze the 
retunn ut the-Writ:aud although the death be befoze oz after the Execution, if 
n be atter the Te(t- ofthe Mit it is well enough. As where a Capias ad fatisfa- 
d endum intued, and the party taken befoze 03 after the death of him who ſued if, 
7 — ws fp the return; oꝛ it a Fieri facias be awgrded, and the monep le- 
died by the ﬀ and the Plantitt dies lefoze the day of the return of the Writ, 
pet the E xecrito; 07 his : Adminiffratoz ſhall have the benefit. and is to have the 
- money: mvit is no return oz the Sberif to ſap that the Plantiff is dead; and 
' therefoze ge did not execate it. And foz the ſecond point I argued, becanſs it is 
not Aut be war ol Acton, as a Scire facias, 03 Debt, which 1 agreed, A Ad- 
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mini ſtratoʒ ſhall not have, upon a Judgement obtained by the Erecutoz, becauſe 
be comes p:74-:0%»t the E xecutoz. Vid. Cok. lib. 1. fo. 95. &. lib: 5. fol 4. B ud- 
ne ils Caſe Pet this being no Dutt but the pzaping of a Liverace tipon the ſhewing 
of the Letters of Adminiſtratton the Avminiffratoz may well have it and he is 
the party who hath the pztbity to demand it foz the benefit of the inteſtate: and je 
the Executoz had had the Ertent well executed, and the Liberate thereupon well 
delivered. and were fn poſſeſſion thereof, and died inteſtate. The Admmiſtratoz 
of the firſt man, in whoſe right the Ertent was ſued, would have ft: as | nc g. 
d afterward in his Argument: So where it fs only to demand del{very, he map 
oft well enough But notwithſtanding theſe reaſons. Jones and Berkeley appoin - 
ted ( B-amolton chief Jaſtice being in the Court of Wards ) That Judgment 
ſhould be entred fo; the Plantiff: Foz Jones ſafd, That Brampiton delivered unto 
him his opinton foz the Plant; becauſe the Extent taken after the death of the 
Connſee, althongh it was returned in the Chancery at the day of the return of the 
Writ was meerely bold, and lo the Defendant had not any Title thereby, where: 
Yoze Judgement was entred accozdingly fo; the Plantitf. | 


| Webb ver ſa Nicholls, 

Pn of a Judgement in the Common Benth, in an Action upon the Caſe for 

wor ds. Where Nicholls declared that he was an Attoznep in the Common 

Bench and ſo had been foz fifteen years; and whereas one tlumphry Stiſe had re 

tained him foz his Attozney, to pꝛoſecute a Duſt agatnſf l. D. That Web, præ- 

m ſſ rum non ignarus, intending toſcandaltze him in his Pꝛoleſlion, and to diſtwade 

others from reteining him, having Commantcation with the ſafd tHlumphry Seile, 

kala and malſciouſly ſatd of him, the ſatd Nicholls, theſe wozos, 1 maryail you 
willimploy ſuch a Knave as Nicholls ( innuendo the Plantif > You will have but _ 

diſgrace and diſcredit by imploying hin, He(innuendo the Plantiff is a proclaimed 

nave in the Marker, Quorum przmiſſorum precex'u, he was much pzejudiced in 

is Pzofeſſion many of his Clients withvzawing from him, 8c- The Defendant's ' 

pleads Not guilty, and found againſt him, and damages adleſt to 200 '. and upon 

/ this Judgment Crroz bzought and aſſigned becauſe the wozds were not actonable; 

* Foz he doth not ſap, Chat the communicatfort was with the ſafd Humphry' Seile 

of the ſaid Suit, noz is it ſhewn That the woꝛds were ſpoke of the implopment 

in his Pzofeſſion; and therekoze H-ach &erjeant moved, That an action lies not 

fo2 theſe wo3ds, Foz to call an Attoznep Knave;ts but a wozd of heat, anda wozy 

. foz which no. Action lies; and to ſap H: is a proclaimed Knave in che Market, is 

but aggi avatlon of the wozd K ia v+, And thts Caſe differs from Byc. Caſe, Cok. 4. 

fol. 15 Foz there he ſaith of dim being an Attozney;you are known to be a corrupt 

man, and to deal corruncly; ſo as theſe woʒds cannot have anp other expoſitton 

then as touching his Office of Attoznep:but it is not lo here, cc but all the Coutt 

deld That the Action well lies; Foz it is not intendable, but that he ſpake of him 

as an e vill dealer in his PzofeCton; toʒ he ſpeaking with him, who nſed the ſais 

Plantiff ta a Bult, and ſpeaking to him the wo2ds; ut fora, they habe relation to 

g pꝛołeſſton and cannot have other iptendment, eſpecially the Plantfff alledging. 

Tha he ſpake them to ſcandaltze him in his P3ofeion, and the Pelendant plea» 

ing guilty. accozding as the Plantti hath 


ding Not guilty therennto, and befng found 
counted; Wherefoze the Judgement, was ted. 6 
Emorandum, That upon Satutday before the end of the Term, the King caub 
M:: his Proclamation to be publiched the ſame day in Chancery, That in re- 
gard of the increaſing of the Peſtilence in London, and the places thereto ad joyning. 
and the danger it might deſperſe into t he Countryhe reſolved to adjourn the Term 
from Octab. Trin. untill Tres Tria. And that the faid returns Qibuld'be only for 
furtherance of the ordinary Proceedings; And thit hib Proceedings (howld be upon 
Demurres or ſpec all Verdict, not any Hearingyit the Starre-Chainber, or in any 
the Courts of Equity. hee 1 7770 48,2 
Jtt2 Stone 
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Stone verſus Newman. Ante pag. 427. 
T2. Caſe was now moved again upon exceptions to the pleading, Fire, 
1 Becauſe there is not any ſeiſin pleaded in the Nucen, And then Hir F;an. 
cis Wiatt title is good, untill ſefſin : fo2 he had the firſt poſſeſſion Sed non allo- 
eacur ; mm it appears, That after the Attainder. the Queen being entttuled bp 
the generall Ac of Parliament, of 33 H. 8. and by the ſpectall Ad of primo Ma- 
riz, of the Attainder of @fr Thomas Wyatt, it was in the Queen without office ; 
and that the Queen granted it by Patent unto him, under whom the Plaintiſt 
x claims, who entred, and was letzes untill Air Francis Wyac: entted and diſtrapney 
fo; damage feſant ; ſo he had the pꝛioꝛitp of poſſeſſion and right as it was now 
held by the greater opinion; ) wherefoze this exception was diſallowed The ſecony 
erception was. That the @ndiament was by virtue of a CommiCion granted 
to divers perſons ; And he doth not ſap. ſub magno Sigii'o Ang lis, And that the 
Attainder was upon the Tryall befoze the Commiſſſoners, and he doth not ſap. 
ſub magna 8 e 11»; ſo as it it were not ub magno Sig Ile, It is not good And in 
pzoof thereof, the pleading in the Common Bench in Moulrons Caſe was te. 
membzed That the Commiſſion wos uo magno h+ 11: : And in Hu leys Caſe, 
in this Court Becauſe the depztbation was found befoze.the C ommiſſtoners Ec. 
tleſſ aſticall, v1rcuce Com ſſi ni fo them directed; and he doth not ſap ſub mag- 
no Sig, it was held to be ill and CK b. 5 0. 51. Letters Patents were 
pleaded ſub ma gno S1211'0, Endalthongh it be true That in Plow. Cmment in 
W : \finghams Ca(*, it fs pleaded as here, and doth not ſap ub magno Sig llo, and 
pet Judgement given; Jt was ſat, That was betauſe no exception was taken 
thereto And in C k. lv. en /. H J. 174 the Commiſſlon is vieaded by Letters 
Patens ub magno $.gillo, and an Attainder by virtue thereof, & bo. 194. in 
— the Cale ot ir Moyle Fync , it was ſo likewiſe pleaded : Ho generally the plea· 
ding is ub m/ gno S'giilo : Other wie it is ill and as no Attainder pleaded. and 
of that opinion was one at the firſt, bat afterward upon ſearch of pzcſivents, 
©, whereby it appeared, that ſometimes (ub magno Sigillo was omitted; and when 
it is ſhewn. Q. d per literas P tentes Comme ſſi nis (omitting ub m gn Sig lo) 
At fs to be intenden under the great Seal and not 6'herwiſe, All the Court a- 
greed, That although it were the beiter courſe to ſhew, that it was ub magno 
Soil, pet being omitted it is well enough; and good both wayes : And they 
agreed, That here, accozding to the greater opinion in the E xchecquer Chamber, 
Judgment ſhould be entred foz the Platntiff. 

Porcers Caſe, 

Y 7 Pon the Statute of »rimo Jac, cap. 11. : . Porter was endiced; 
U Foz that ſhe being lawfully matried to.. . Porter, and he then living 
and ſhe well knowing thereof, elon ce eſpouſed ons Rooks, contra formam Sta- 
tui. Upon Not cuilcy pleaded a fpectall Aerdic was found, That the waslaty, 
Tully eſponſed to the ſaid Porter; Ind that befoge Sir John Lamb; Judge of the 
Conrt of Andlence, he hav ſeda Dibo.ce from the ſaid Porter propter ſævitiam: 
Mhere. upon pzolecutfon, it was vecreed. * propter ſæ vitia m of her ſaſd huſ- 
band towards her, the ſhoald be ſeparated a Menſa & Thoro from her ſaſd duſ- 
band; but no wozd of div-rciamus was theriin: And ft was erpzeſlp intimated in 
the wentence. That ſhe ſhould not marry to any other during the life of the laid 
Porter. And this Sentence wae found in hæc verba . And that afterwards with 
in fix months the ſad Porter libing and ſbe knowing thereof, eſpouſed the ſaſo 
Rook. And if ſhe be gnilty of the felonſous marr ping of a ſecondhusband, againit 
the fozm of the Statate, thep pzayed the dilcretton of the Court - And it was ar. 
gued at the Bar bp Germin, foz the King That it is felonp within the Statute ; 
£02 ſhe is direuly within the woꝛds of the body of the Act. She being martied to 
one man aud he being alive and the knowing thereof marrping to another. And 
the Pzobiſo ſhall not aid her: Foz that doth not extend but onelp to perſons which 
arg didozeed by wentenc in the plrituall Court ; bat pers is not any Sentence 
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fo{vozce,but only a ſeparation from her husband a Menſa & Thoro, whichis on- 
is a liberty tolive from him, and a pzoviſion only toʒ her lafetp, That che hall 
not live with bim, to avoid his miſuſing of her by his craelty : And there ts not 
one wozd of divorciamus in theſentente as there is in every. caſe of Divozce. ther- 
tbze he is ont of the Þ3oviſo. And this is none of the Ddf{bozces mentioned 47 Ed. 
3. folio ultimo; Whereft is found, that therg be but five Divozces, viz. caulz 
Profeſſionis, cauls PraconcraQtus, cauſa; Cartfinguaditatis, cauſa Aﬀinitatis, & 
cauſa Frigiditatis: And this Divozce is none of them , and the Þ3oviſo deth not 
intend, but when there is ſentente of an abſdlute ibozce. Bat Houlborn and 
Grimlton, foz the Defendant argued ſtrongly to the contrarp ; Foz it is a penall 
Law concerning life, and therefoze ought to be favourably-expounded in tavo- 
rem vitæ, and that the Pꝛobiſo extends to this kinde of Divozce ; foz there be Hf - 
bozces ex caula precedente : s in the Caſts of Dibozces cited, which be not p20 · 
perly Divoꝛtes, but rather Sentences of nuliffping the Marriage. which is not in 
tended in the P zodiſo; foz ſuch a Parriage was vold of it ſelf : Any by the Seni 
terre declaration is made That it was bold ab inicio : And ſo it is whers Parrt. 
age is infra annos nubiles ; and ſuch Dibozces are declared Null, and by ſuch Ds 
vozce the parties are freed a vinculo Matrimonii, Bat there he Dibozces ex cxu, 
fa ſubſequente, as cauſa Adulcerii, which, in the intention of ſome, is an abſolats 
Divoite, and that the party innocent might marrp again: But others conceſve, 
Chat it is no abſolute Dibozce, but onlp a ſeparion a Menſa 8 Thoro, and frees 
the parties from the perfozmance ofconjugall duties only, the one with the other, 
Foz although fn fozmer times, it was queſtioned, whether ſuch partiss divozced 
might marrp again yet now it is made cleer by the Canons, Chat thep may not. 
And fo avotd this queſtion pꝛincipally. This Pzoviſo was added in the Statute, ES 
That where ſentence of Oivoꝛce is given. ſuch perſons marrping ſhall not he in 
danger tobe Felons by this Statute. By the ſame reaſon in this Caſe there being 
a ſentence of Divozce, although it vothnot viColve a vinculo Matrimoniig 
pet an ignozant woman cannot know that diſtinction, they conceive, when” 
is a ſentence of Dibozce, that they are out of the Statute. Am althoygh 
erode no ſuch wozd as divorciamus in the ſentence, pet there is ſeparamus; 
And the wozd divorciamus is not uſuall, but ſeparamus, Aud Cok. Liz, 235 ſhews. 
what vibozces be a vinculo Macrimonii, which are the Pivozces beloze cited yy 
47 Ed. 3. 27. which are cauſes pzecedent the Parriage ; And be ſach Dibozces 
the tCae is made a Baſt ard, and thereby declared, That they were not juſtæ Nup- 
tiæ. But Divozce cauſa Adultetii is no diffolution a vinculo ; but only 2 Menſa 
& Thoro ;and thertoze the C overture continues betwixt them. And to that pur- 
pole a Caſe was cited Paſch. 40 Eliz, ror, 292. betwirt Stevens ary +» - + 
Where the hnsbahd, after ſuch Divozce cauſa Adulterii, releaſed an . Obligation 
made to his wife betoꝛe the Covertdre, And it was adjudged a good releaſe ; which 
pzoves, That the Marriage continues. And another Caſe Trin. 2 Jac, rot. 8 f 5. 
one Stowells Caſe, That the wile, after ſuth Dibozce, ſhould have Dower of her 
husbands N and which pꝛodes. That: tho Eſpouſalls continne betwirt then. 
But a Dibozce cau a (zvitiz, is grounded ex jure Natutæ ;and is in the ſame man- 
| eri: And the Pzovilo in che Statate fs, 
Dentence,.il ho takes another wife, o the wiſe takes 
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Anonymus. 


85 facias Upon a Judgement given in ww by Baron and Fame, as At 
— to hor firſt Pusband the eme Hefng dead after Judgement bs. 
04 bzings a Seite facias, and upon the $Scire fect returned, 
oh 84 25 Judy ente cit ax this being the laſt Term, Rolls 
now moved = Executton Foz the Debt being due tothe eme as Ad- 
miniffratrix. altho the Recodery! by the Farah and Feme, the being bead, 
the 3 a map not habe Execution on ffs Judgement; Foz the Debt was 
Dtn to the Feme in Autor Droit 2 ofthts opint was all ths Court, That the 
Scire fata ought not to be biought 'by tho Baron, hut being ſued, and Judgement 
obfafned theteupon the lat Term ; although the Judgement be errontous. pet it 
oußdt to ſtand anfft-ft be reberſed by rroz, But il he may habe a Writ of Er- 
roz in the Exchequer Chamber, Tam 7 in Redditicne Judici), quam in Redditione 
Bxecuttohis, Jones and Berkeley bonbfed ; Foz upon a Judgement in a Scire facias 
0, in this Court, there Hes not a Mzit of Erroz in the Exchequer Thamber, But 
held fo; mee Schre fü clas is but to have Execution grounded upon a 
tt is within the Statate of'3 7 Eli. and that a Mit of 

Crroz 00 21e Et 


huer Chamber to reverſe the Judge ment and the Execu · 
tion: And although there be no Ercoz upon the Judgement, but that it be affir. 


m tthe Exer map be reverſed; But Brimpſton chiek Juſtice doubted 
hood: Ideo Cunz dyiſare vült⸗ 1 | 


8 > Chobbley Gar; 


„Nai gment. wy lader Cholmley and Johp Cholmley Wy Hoxton, in the 
County ol Middleſex, Gent, Fox! that thep In lultum fecerunt upon John Hig- 
ham Doctoz df in Eccle Sboreduch ptædicta; Et pred. Joh. Hig- 
han, adtunc &cibidetn* in Exleſia de Shoreditch ptædic. verderaherune vulnera- 
'verifat;& male esl Verunt contra. fermam $thuilths Nc. Upon this thegrand Jury 
— Biffa vera tio aflJifper Cholmſey, and Ignon mus lo Iobn Cholml ey; And 
— — and pleaded Not guilty, and found againſt bim, 1775 now 
reel of Judgement, That the Endlament was nat good, being 
— hot only: Bills vera agalntt one. Sed nqn ah atur; Be- 
cauſe ut was orhibſtedigainſt two; and it is but falſe Latine, @ccomt ly 
the — aint Forchant dg fut, and tt Is not pu 1 
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good, as fo2 an offence af the Common Law. But afterwards anothee exception 


0 
oo taken by Grimſton, Becauſe the offence was alledged- to be dene in the 
Church ot Snorediteh afozeſato, and Shoredfreh was not named befoge:: And upon 
view of the, Endictment, {appearing to be ſo, all the Cont held' That the En- 
diament was void: And loz this cauſe the Defendant was dültharged : 
>. at _ p Sar! | 1224 . 


1-4 ve 

| Mary Smiths Caſe. :: we 
Ary Smith and others were Envfced apon the @tatnfe of 4. & 5% Phe & 
Mar. cap 8 in the County of M:d4.befoze the Juffices of the Bingo Wench; 
becauſe thep took and conveyed awap Frances the Doh of ScipteNqule 4 
being under the age of ſixteen pears ummarried, and in thecuſtbvy, and under the 
le vernment of her ſatd, Father, without bis touſent & contra form im dictx Ss tut: 
and upon this, Mary Smith pleaded Not guilcy, and was found gullty: andit was 
mo ded in arreſt ol Judgement. That the E ndiament in this Court bas ut ꝗ vod? 
But Coram non Jud ce; Betauſe the Statute. appointg, That toz this offence 
the party offending wall be paniſht by two years tmpzifonment, oz ſhall pay ſach 
a fing as the — 112 appoint., And the lpoꝛds in the Statute are. 
That, the Councell ta the Starte. T Id theYJulkfcts of Atze de 2. 
quifiifon a) Enditment, ſhall have po ear and determine, xc And-Gholher 
dte ethe Rin b fo give them authozttr totlqiitre, 
| and whether Frltices of etage 
I the Court doubted Betas where 
ddſe(cx, ifitefs the Juſtices ot the 
tting they maß hear and determine, 
e Ju foz the imp3iſon<- 


-- 


d in the Starre-Chamber,-any 


beep gueſtan wo 

in no other place? vb of n | 

% -4 2 mo Thag in peg of che.io teaſing of che Peltifence in Lane and 
: 0 þ ; 
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: the places ad joyninggthe King act 
directed his Wrizs of derne che 
Exchecquęr, ta adjourn the Term from 


] Xt; 1 Trinitaris unto Tres nir. 
And upan tlie ſame dz of Ofabis ill che Courts ſite untill ele ven of the Cleck in 
the forenoon, and heard motions concerniiig matters in arteft of Judgement, and 
pleadings and Endictments, and Writs of Error, where it appeired, That the Wiite 
of Error · vere brought for dela yes of Execution, and no colour of Etrot: but no 
Judgements in any Demurrer, or matter in La w upon ſpecia!l Verdict, unleſs it were 
in Caſes which were moved the laſt Term; and rule given, That if cauſe were not 
ſhewn the firſt or ſecond day of this Term, Judgement ſhuuld be entred for the 
Plantiff or Defendant, as the caſe required. There, upon motion, alchough it were 
upon Demurrer, or ſpeciall Verdict, no cauſe being ſhewn to the contrary, The 
Court gave Judgement according to the former rule: And fo Juſtice Hutton ſaid 
they did in the Comon Bench, And afterward upon the ſame day Brampſton chief 
Juſtice publiſhed, That whereas the Priſoners of the Kings Bench and Fleet had ſe- 
verall times petitioned the King, for avoiding the danger of the infection of the 
Plague much increaſing, That they who could give ſufficient ſecurity to the Mar- 
(1:4) id lHeWuarden of the Fleet, to be true Priſoncts, and to return to Priſon at 
the dayes to them preſcribed, might go at large by Habeas Corpus for that time (as 
they precended was the antient courſe in former times, upon the like caſes, ) And 
all the Juſtices and Barons of the Exchecquer, beſides the Lord Finch chief Juſtice 
of the Common Bench, and Baron Denham (who were not in Town) being aſſem- 
bled at the Lord Keepers houſe, to conſult of this matter, and what courſe was to be 
taken for the ſafeguard of the Priſoners, upon conference with the Lord Keeper, re- 
ſolved, that an Habeas Corpus was an antient and legall Wrirz but under colour 
thereof, the Wardea of the Fleet, 1 of the Kings Bench ought - 1 
k 2 ute: 
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ſaffer Priſoners to goe at Jargey but that ſuch permiſſion is an abuſe of the ſaid Wric, 
ant! an eſcape in the Keeper of the Priſon: But for the ſifeglard of the Priſoners 
( who might if they would provide for chemlelves by payment of their. debts, 3nd be 
diſcharged ) the Warden of the Fleet, by rule or licenie of the Courts to which they 
are ſubjeR, and the Marſhall of che Kings Bench, by tule the Kings Bench, 
may keep their Priſoners in any other place is the Coudity, ro be $figned by the 


Courts unto them: But there — ought to be kept as Priſoners, ſub Salva & arte 
cuſtedia, as they ought to be in their proper Priſons, And this reſolution was deli- 


- 1 


vered unto the King under all their Hands; And the King ſignifyed his pleaſure, 
That he very well approved thereof, And commanded, That it ſhould be obſtryed. 
And it was remembred, That in primo Caroli, when the Term was at Reading ſuch 
reſolutions were by all the Juſtices. And afterward, about eleven of the Clock the 
ſame day, the Writ of Adjournment was opened, and openly read; and the Term 
wes 2djourn'd untill Tres Trinitatis, Note, That neither Chancery, the Excheci 
quer Chamber, nor the dutchy Court did fir all this Terms 2 


Stone verſus Lingar ind others; 


/ upon the Caſe, Whereas the Plantiffs were Inhabitants, and poſeſ- 
ſenof ſuch Lands foz pears in the Pariſh of wt. Marcus, and were there lia - 
ble to the payment of all duties foz the Reparations of the Church of the ſaſd 
rich, and to all taxes and charges within the ſame. That the Defendant 


gives the lingle colts foz the D 


and gave ruls accozdingly. 
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| Humphrys verſus Stanfield, 


a Ction for words, Whereas the Plaintiff being Son and Heir 
apparent to Iohn his Father, who was poſſeft of goods to the 
value of 200 l. and ſetzedof Lands to the value 401, per an- 
num; and whereas William Humphrys, his Uncle, was 
ſeiſed in fee of Lands of the value of 401, per annum, and he, 
the Plaintiſl, was in likelyhood to be his Heir: That the De⸗ 
fendant, to diſgrace the Plaintiff , and to make others have 
an ill opinion of him, ſaid malictoufly and falſly of the Plaintiff , Thou art 
a Baſtard. Wpon Not guilty pleaded, and found fo; the Plaintiff, and dama- 
ges aſſeſt to 40 |. Maynard moved in arreft of Judgement, That theſe wozds 
be not actionable, becauſe he doth not ſhew any particular damage, But all d 
the Court held that the Action lies; Foz by reaſon of theſe woꝛds he may be in 
diſgrace with his Father and Uncle, and they conceiving a jealouſie of him 
touching the ſame , tis polsible they may diſinherit him; and although they, 
doe not, pet the Action lies fo2 the damages which may enſue, And lones ti⸗ 
ted, That in the Exchequer Vaughan bzought an action againft Leigh, ſurmt- 
ſing , That Land was given to the Plaintiffs Gzandfather , and to the hetrs 
males of his body; And that he had iſſue the Plaintiffs Father, who had iſſue 
the Plaintiff, and divers other Sons then living, who by poſsibility might be 
heir to that Jntafl: That the Defendant ſaid of him, Thou art a Baſtard, 
whereupon he bꝛought his action , and it was adjudged maintainable, and 
this Judgement affirmed in a Writ of Erroz, And another Cafe was cited 
to be ſo teſol ved in this Court betuixt Baniſter and Baniſter. And ok this v- 
pinion was all the Court; Wherefoze rule was given, That Judgement 
ſhould be entred fo2 the Plaintiff, unleſſe, xc, 


William Slaters Caſe, * 

V Illiam Slater was, by Elizabeth Eaton, charged with the getting or 

a Baſtard Child on her body. The two next Juſtices did not make 
any Onder in it, accoꝛding to the Statute of 18 Eliz. but the Cauſe came firſt 
to be oꝛiginally heard at the general Seſsions of the Peare at Spalding in the 
County of Lincoln, 23 lul. 8. Car, where the Juſticee.ozdorced , that vhere: 
as it was pꝛobed by witneſſes , that one Alexander Leigh had often uſcd p2t- 
vate company with the ſaid Elizabeth Eaton, and had confeſſed that he had 
done as much to her as a man could doe to a woman; And that ſhe had said, 
Chat Leigh had the uſe of her body, and that ſhe feared ſhe was with child by 
him. That there upon Slater ſhould be diſcharged of the child, and ſhe be com- 
mitted to the Youſe of Coꝛ reaton, during her life; And that Alexander Leigh. 
the reputed father, ſhould pap from the birth of the child to the Churchwar⸗ 
dens of Pinchback weekly 14 d. A its maintenance, until the age of 


fouls 
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fourtcen pears; And the Dverieers then to take the child. Afterwards x 
Auguſt, 12+ Caroli, at the Alsi zes at Lincoln, upon camplaint of the Inhabt. 
tants ot Pinchback to the Judges, they ozdered, That two of the next Juſtf- 
ces to the Pariſh where the chiiv was bozn( naming them) ſhould take con: 
ſideration thereof, acco2ding to the Statuts, and ſettle ſuch courſe therein, 
as to Juffice appzrtatned ; whereupon thoſe two Jufffces primo Mattii, 12 Ca⸗ 
roli, declared the ſaio William Slater to be the reputed father, and that he 
ſhould pay (the child being five pears old, and all that time having been 
maintained at the Pa? ich charge) at one payment 181, to the Overſeers of 
the ſaid Pariſh, and fourtenpence weekly, till the child came to fourteen 
pears of age, and to give his Bond of fifty pound fo2 perfo2mance 
thereof; And the ſaid Slater refuſing to pay 0z give Bond, the ſaid Juſtices 
of Peace thereupon committed him. And he upon a Certiorari to remove the 
p2oceedings into this Court, appeared upon an Habeas Corpus, and upon 
reading of the return, and hearing Counſel on both ſides , Grimſtou being of 
Counſel foꝛ the ſaid Slater, theſe points were reſolved by the whole Court, 
Firff, That befoze the @tatute of 3 Caroli cap, 4 the Juſtices at the Seſsions 
had no authoꝛity to meddle in the caſe of baſtardp, till the two next Juſtices, 
accozding to the Statute of 18 Eliz, cap 3. had made an o2der therein: and 
that then, and not befoze (the partie refaſing to perfozm the o2der, and up. 
on reaſonable ſecurity to appear at the next Heſstons, and abive ſuch oꝛder as 
the Jufitces there, oꝛ the moze part of them ſhould make, c.) the Juſtices at 
the Seſsions might make a new oꝛder, ic. otherwiſe not. Secondly, That 
by the Statute of 3 Car.cap.4.the Juſtices ofthe Seſgfons habe power and au⸗ 
thozity oz iginally to make an oꝛder in the caſe of Baſfardy; foꝛ the woꝛds of 
the Statnte are, viz. That all Juſtices of the Peace within their ſeveral Li- 
mits and Pꝛetinas, and in their ſeveral Seſsions, may doe and execute all 
things concerning that part of the Statute touching Baffards , begotten out of 
Lawfull Patrimony , that by Juſtices of the Peace in the ſeveral Counties 
were by the ſaid Statute limtted to be done. And therefo2e the firit ozder 
made by the Heisions was in this caſe good and legal, and the ſecond ozder 
made by the two next Juſtices, void and could not alter o2 revoke the oꝛder 
which was firſt made by good authozity : And foz p2oof thereof one Pridpeons 
Caſe, Quod vide ante pag 341, & 350, was cited. Thirdly, It was obj2cev, 
That the commitment of Elizabeth Eaton foz life, foz her firſf offence, was 
moze than the Juſtices had anthozity to doe; and therefoze the oꝛder void, 
But it was reſolved, That an Crroz in part, and in that part of the ozver 
which only concerned her, ſhould not vittate the-whole o2der. 


Goodier verſus Platt, Hill. 11 Car. 
; rot. 349. 


/ 


Por of a Judgement in the Common Bench, in Formdon. The Judge» 
ment was upon Uerdict, Quod recuperet ſeiſinam de uno Meſſuagio & du- 
abus acris Terrz & Paſturæ, not mentioning the quantitie of the land noz the 
quantity of thePafure, whfch being ill {oz the incertainty, it was moved, that 
the Jndgement ought to be affirmed fo2 the Pefſaage ; fo2 the Judgement is 
good and certain as to that, But it was held, That though the Common Bench 
might have given Judgement foz the Meſſuage only; pet when they have 
given an intire Judgement foz the Peſſuage and Land, this being fil in 
part, ought to be reverſed fo the whole, And cannot be affirmed foz part 
and reverſed foz the reſidne. 


Tour- 


Caroli Regis, in Panco Regis. 
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Turner verſur Lee. 


Eplevin, The Defendant avows as Executoꝛ foz a Rent charge, granted 

to the Tcftatoz fo? divers years, if he lived ſo long. The Plaintiff takes 
iſſue , Quod non conceſſit, and found foz the Avowant, And after Uervia 
it was moved in arreſt ot Judgement by Rolls, That this Abow2y was not 
good, becauſe the Rent granted fo2 years being determined, the Executoz 
cannot, by the Ststute of 32 Hen. 8 diſtrain; Fo2 that Statute extends to 
thoſe who have Rent foz life o2 Inheritance. But Henden @erjeant. ſaid , 
That it is within the equity of the Statute , becanſe the eſtate is determina- 
ble upon a lite. And if it were not good, pet being admitted and the Iſſne being 
upon the grant, and found, it is good enough. But all the Court reſolved, 
That it is not within the Statute ; fo2 that p2zovives remedy where the Teffa- 
toz died ſeiſed of a Rent to him and his heirs , oz ſo2 life,- and by his death 
there was not any remedy fo the Exetutoz, as ft appears by the pzeam- 
dle ol that Statute : But where he hath remedy by the Common Law, by 
Action of Debts , as in this Caſe the Executoz of the Teffatoz hath, he cannot 
diſtrain z And although the Jfſue is upon a Non conceſſit, and it is found quod 
— pet it being an ill Avowy in ſubſtance, Judgement ſhall be given 
a m, | 
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Anonymus. : 


' A Ction for words. Whereas the Plaintiff was aGzocer, andlived by his 
Trade of buying and felling , That the Defendant, to arrays hay fais 
of the Plaintiff , He is a beggarly fellow, and not able to pay his debrs, Upon” 
Not guiley pleaded, and found fo; the Plaintiff, Rolls moved, That theſe 
woꝛds were not Actfonable. But all the Court againſt him, That the Acton 
— Foz theſe woꝛds tant amount, as it he had ſaid, he had been a Bank- 


, 


Snape verſus Turton. 


V Pon a ſpecial Uerdic it appeareth, That Arthur Robſart, 15 Eliz, made 
a Conveyance to divers uſes, ( viz. ) tothe uſe of himſelf fo; lite, with 
divers Remainders over, with a pzoviſo., That it he made a Conveyance of 
the pꝛemiſes in Fee, oꝛ Fes tafl , That if ſhould be good, and a revocation 
of the fozmer uſes, And it was found, That he made a Leaſe foz pears, and 
the next day granted the Reverſfon in Fee, to which the Leſſee attozned. 
Wh: reupon it was reſolved, that although there be not one intire Efate in 
fee conveyed ; pet both being found, and that it was with an intent to make 
a Feeto paſſe, that this was a revocation within the Pzoviſo, 
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Termino Trinitatis, anno decimo tertio Carol; Regis, 
in Banco Regis- 
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Blague verſur Gold, Hill, 12 Car, rot. 752, 
Cujus principium pag. 147, 


— — 


His Cale was now argued again by Robert Hide fo2 the Mlainttik, 

and by Charles Jones foz the Defendant ; and the Caſs was recited as 

| befoze , but only this clauſe added, which was in the Mill (viz, ) 
X Upon condition, That the ſame be new built, according to the Cove- 
nants betwixt me and Bernard Calvert. And it was found, that this houſe 
was the houſe in queſtion , and was at the time of the Will making, in the 
tenure of Hitchcock, and that the cozner houſe was in the tenure of Willſon 
and Note; and that the Covenants with Bernard Calvert were fo; the re-edf- 
fying of the ſaid cozner houle : Et ſi ſuper cotam, &c, And this being now 
argued, Jones, Berkley, and my lelf, ( abſente 888 bered our opinions 
ſeriatim, That the toꝛner houſe only paſſed by the Will, and not the houſe 


adjoyning in the tenure of Hitchcock: Fo? although the cozner houſe iras not 
in the tenure of Hirchcock , but a miſpꝛiſion, pet the Deviſe is good; fo it is 
ſufficiently aſcertained befo2e , viz. the cozner houſe in Andover, And the 
addition in tenura Hitchcock, although ſt be not in his tenure, and is a miſtake, 
yet is but ſurpluſage, and although falle, ſhall not ditiate the Deviſe, becauſe 
the De vile was of a thing certain at the firſt, and ſhall be expounded acto:⸗ 
dup as the intent of the parties is apparent ; and it is the ſtronger here, bp 


reaſon of the Covenant to re-evifie the coxner houſe, and not the other. Vide 
Dyer 376. Cottons Ca ſe, & Dy. 2965 2 Ed, 4, fol, ultimo, Cok. 2. Doddin 
tons Caſe fol. 32. Plowd, Worthſley and Adams Caſe.” Wherefoze it was ad- 


judged (62 the Plainti t. | 
Evans and Fynches Caſe. 


Vans and Finch were arraigned at the Gaol-deliverp of Newgate, Foz 

that they, about twelve of the Clock in the fozenoon , dꝛ oke open Domum 
manſiona lem Hugonis Audeley iu the. Inner Temple, no perſon being in the ſaid 
houſe; and ſole from thence fourty pounds. And upon the evidence it appea- 
red, hat the ſaid vans, by a ladder, elimed to the upper window of the ſaid 
Hugb Audley's Chamber, and took out thereof the {ato fourty pounds; and 
that the laid Fynch ſtood upon the lavdex in the view of the ſaid Evans, and ſalo 
Evam H the Chamber, and was aſsiffing and helping to the committiug of the 
ſatd Robberp, and took part of the monep. And all this matter being found, 
it was adjudged, becqufs the ſaid Fyoch did not enter into the Chamber, that 
he was not within theStatute of triceſimo nono Elizaberthz#,which takes away 
Clergy where an houſe is bꝛoke open,x the Robbery is above the value of 5 8. 
no perſon being therein, and that he ſhould have his Clergy, which was al- 
lowed him. And as foz Evans the ſpecfall verdict found, that it was in the 
Chamber of Hugh Audley in the Inner Temple, And that the Robbery was 
committed betwixt twelve and one of the Clock in the day time, no perſon 
being within the Chamber at the time of the bꝛeaking thereof, but that divers 
perſons were fn the Inner Temple Hall and in other places ot the houſe: And 
whether this be a bꝛeaking open the honſe and taking of goods above the value 
of five ſhillings, nulla perſona being within the houſe , and within the ſaid A t 


of triceſimo nono Elizabethz , they p2aped the diſcretion of the Conrt And 
firlt 


—  ——— 


— 


Ceely verſas Hopkins and his Wife. 

Ction for words, Whereas the Feme, dum ſola fuit, fpake of the Plain: 

tiff theſe wo2ds, He is a Wicch and a ſtrong Witch , = bach — 
me and my Aunt A. S. (the Aunt of the ſaid Feme innuendo ) Therefore I will 
not marry him. The Defendant pleaded not guilty, and it was found againſt 
her, and damages, given to fozty pounds. And moved in arreſt of Judge⸗ 
ment by Germin Serjeant , that theſe wozds be not actionable: Foz to call 
one Witch generally, is not actfonable, as it was adjudged in this Court, no- 
no Caroli, betwixt George and Harvey, and in another Caſe befozc betwixt 
Hawkes and Ange, And fo2 the latter wozds, it is not ſaid that he did them 
any bodily harm; And his vewitching, without doing ſome bovily harm to the 
pcrſon q2 cattle, is not puniſhable by the Statute of primo lacobi; ſo when ) 
ſhe is not indangered by ſuch wozvs, there is no cauſe of Action at the Comes 
mon Law. And all the Court held, that foz the firſt woꝛds, thou arc a Wi:ch 
and a ſtrong Witch, no Adion lies, foz they be to general, But to ſap You 
have bewitched me and my Aunt, Bramſton, Jones, and Berkeley held, that thz 
Action lies; fo? it hall be intended he bewttched them in their perſons : And 
although it be not ſhewn, that any bodily wzong oꝛ harm was done to them by 
this Witchcraft , yet it is an offence puniſhable by the Statute, which doth 
not mention bodily harm to the perſon of any, but generally, ff he be witch a⸗ 
ny perſon, it ſhall be an offence puniſhable by the Statute, But J much 
doubted thereof ; fo wo ds ſhall be alwates taken in mitiori ſenſu, and not in 
an ill ſenſe if they may have any reaſonable intendment: And here itmay be 
that he bev itched them with fair woꝛds, as the common ſaying is. And the 
woꝛds ſubſequent maintain that intent, therefore J will not marry him. But 
the other Juſtices ſaid, That they would not ſo intend it. But he ought to 
have pleaded ſpecially to have extenuated it, it he would have it to be ſo in+ 
tended, But they would further adriſe Ec adjournatur. 


Dodſon verſu Lynne, Trin. 21. Car, rot. 446: 


Eledione firmæ of a Leaſe of an houſe and Lands in Mowleſworth, fo; 
thz& pears, Upon Not guilty pleaded, and ſpecial Werdfc, the caſe was. 
Edward Lynn the Defendant, being Parſon of Mowleſworth, the Land in the 
Declaration being found to be parccll ofthe Gleeb ofthe Reco2y , And that 
lald Redoꝛy is a Benefice with cure, ober the value of $1, per annum; At 
wes found alfo , That he was Chaplain to the Earl of Salisbury, and obtain- 
ed Licence from the Archbiſhop of Canterbury to accept of another Benefics 
Modo fit intra ten miles of the fozmer , u hich u as confirmed under the great 
Seal. Lynn accepts another benefice with Cure which was fonnd to be di⸗ 
ftant ſeventeen miles from the fir”; and was inflituted and indticed therefo, 
both beingwithin the dioceſs of Lincoln, and that the Archbiſhop made his 
Uilitation within the dioceis of Lincoln * hibited the Biſhop of Lincoln to 
| m m exe; 
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- bis Heirs, Elizabeth dies anno 29, Eliz. FPtanrit enters and hath idue Sit 
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execute any Jurisdiaton during his Uifitation ; and that the Patron omitted 
to preſent to the firſt Benefice within the ſix months; and that the Biſhop of 
Lincoln within the ſecond ſix moneths collated the Leffs2 of the Plaintiff to 
the firſt Benefice , who was admitted, inſtituted, and induced thereto, and 
made the Leaſe. And whether the Plaintiff hath good title againtt the De. 
fendant was the queſtfon - The p2incipal doubts herein wete, Whether ſi mos 
do was a condition in this Licence , and made it vold when he took the ſerond 
encfice » Decondly, whether the Biſhop collating, during the time of the 
Archbichops Ailitation, and after his inhibition, were good And becauſe 
theſe queſtions concerned Eccleſiaſtical Juriſdicfon, the Court reared to 
hear Civilians in theſe points. And Dvcto2 Duck Md Docto2 Eden aromed 
on the part of the Defendant : And Docto2 William Lewen foz the P!aintiff, 
And it was moved on the Defendants part, and there were ſhewn divers 
texts in the Civil Law, that modo and dummodo are expꝛeſſe P2oviſoes in 
ſuch Licences, and do not mae a condition, 'unleſſe there be added other 
wozds, I hat if he doe otherwiſe, that then it ſhall be void + Brit it fs only as 
an admonitfon oz caution, that he wall be pimifhable by Eccteffaſticatl cen- 
ſures, if be doth otherwiſe; And ttis hath been alwates, the expoſition 
upon granting ſuch Licences, And after'argitthent'at the Barr all the Court 
reſolved, that this being there the expoſition alwätes after the Statute, al⸗ 
though it be generally a conditſon ta the expoſition dt vur Law as Dummodo, 
lte qupg, and the like, pet it is Hob to be rxpoutidevas tt bath been ukualiy; 
otherwiſe great iutonbentences would enſue, that multituve of Benefices 
would be void, and in lapfe to the Ring , whete they have been guictiy enjoy⸗ 
ed by the other conſtructions, after ſuch a voidantes plended. And thereloze 
they all agreed, That it ſhould not be here as a coiiditfon to make it void by 
the Statute of 21 H. 8, But Qutd be leſt as it iwas at the Common Law' be- 
foze the Statute, that the taking of a ſetond 'Bencfite ts bötd qnoad the 
Patron, untill dep2ibatfon, as fr is in Cok; lib.'4, fol, 75. iu Hollands Caſe, 
And then it follows that the ſecond qneſtfon , Whether the Coltatfon by the 
Biſhop , in the time of the viſitation and after fnhibitibn,' will not now'bema- 
terial: 'wherefo2c ff was adjudged fo2 the Defenvant, 


1 


Baker verſ; Willis and others. Paſch. 11 Car; rot. 46, 


E lectione firmz upon a Leaſe fo: ſeven pears, of a Peſſttage and Lands in 

Murialgrang in ohm of Belton. Upon Not guilty pleaded, and a fpe⸗ 
tial Uerdia found, the Caſe was. ' Iobn Beambnd'any Elizabeth his wife Te- 
nants in tail to them, and the efts of their bodfts , of the gert or Sir Hum⸗ 
phry Foſter, remainder to the enn Hers of the ſald husband, the ald John 
Beamond having iſſae betwixt them Franc: Beamond,in's Ed. 6. le vies a fine 


„ 60 


mond dyed, upon the tenth of September the lame pear Ehzabethenters, and 


Francis Huntington died ſetzed of theReverſton, which deſcended to HenryCarl 
. of Huntington who by Andentuxe betwixt him and the ſaid Eliz. (in 16 Rep, 
, Eliz, ) reciting that the ſaid Eliz. held the Cenements in tapl, ol the gift of Sic 
Humphry Foſter, remainper expectant to the right Meirs ot the Earl of Hun- 


tington, ratifie 1 and confirms to the ſafd Eliz. all her Effate, Title; and 


„Ankereſt in the laid Tendments, Habendum & tenendum the ſald Tenements, 
. fo the ſaid Eliz, and the Yefrs of the body of her, and the ſti John Beamokd 


gendzed , lutth Warranty of the ſaid Tenements to the ſaid Eliz. and the 
eirs of the body of her and the ſaid 1 ohnBeamond engend2ed,anafift him und 


Henry Beamond, Sir Iohn Beamohd and Francis Beumond, and dies 41 Elz. 
Dir 
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ther, and the heirs males of his body, and afterward dies without ie 
male, his wife enſeint with a daughter (after ward called Barbary ) the wife ot 
the Lefſs2 : Aſterward Sir Io Beamond died. and had iſſue Str Iohn 
who entred and let to the Defendant, and Woolſtan Dixy eatred in right of 
hiswife , and let to the Plaintiff, prout in the Declaration. v ho entred; and 
the Defendant ouſted him, And whether the Piatntiif hath any Title was 
the queſtion And it was divers times argued at the Bar, and now at the 
Bench by Berkeley, That Judgement onght to be given foꝛ the Defendant. 
Firf, Becauſe the fine with Pꝛoclamations did bar the Eſtate Tapl, which 
zohn Beamond, and the heirs of the body of lohn Beamond and Elizabeth 
claimed ; fo2 he being barred as Y-ir of the body ok his father, can never 
claim that Cfate ; fo2 he is barred by the Ags of Parliament, 4 H. 7. & 22 
H. 8, and he much inſiſted upon the validity of fincs, that they be perpetual 
bars againſt the Heir inTayl of him, who levies the fine, Secondly , Be 
argued that Eliz. by her entry immediately aſter the death of her husband xe 
duced the Eftate Mayl back unto her, and it was lawfull and ſaved unto her 
by the Statute of 4 H. 7. of Fines , and hy the Statute of 32 H. 8. of Diſconci- 
nuance : Andthat ſhe was Tenant in Tap! , and not Tenant in Tay! after. 
poſsibility, as:tt hath been argued at the Bar, no2 in nature of ſuch a Te⸗ 
nancy in Tayl, but an abſolute Tenant in Tapl to all purpoſes. Thirdly, 
Chat the Tayl is ſo barred by the fine, and the Ads of 4 H. 7. and 32 H, 8. 
that he cannot claim; foꝛ he is a perſon diſabled to claim: As a perſon attain- 
ted, although he hath a pardon, cannot claim by deſcent: And as one pꝛeſen⸗ 
ted by a Simony ta a Benefice, being void, cannot be pꝛeſented to it again; 
fo2 he is a perſon diſabled by the Ad of Parliament, and by the confirmation 
to Elz. nihil operatur unto het, no2 to the heits of the body of her and lobn 
Beamond; betauſe he in Re verſion had but a poſsibility to have it aftcr? 
the death of lobn Beamond without ue, and during the time he ha» 
illue, he might not claim: And à poſſibility cannot be transferred unto 
another: And Iohn Beamond ho entred ſhall have it as an occupant ; foꝛ the 
Heir general is harred vp the fine, and he in reverſion cannot have it, as long 
as there is any heir of the body of lohn Beamond and. Eliz. in eſſe, and that 
-any: who enters ſhall: have it as an Occupant, as in the Caſe 29 Aſſiſe. 
Whereſoze he concluded, That Audgement ſhould, be given fo: the Defen- 
-dant ; fo2 he had the pꝛiozity of poſſeſgion. But J argues to. the contrary ; 
That Judgement ought to be given fo: the Plaintiff; Firſt, J agreed, That 
therine with Pꝛoclamation was an.abfolute barr and diſcharge of the Cſtate 
Tayl;againf John Beamond and the heirs of his body, by the expꝛeſſe wozds 
of the Statute of 32 H. 8. Aud it is quaſi c xtina againſt him by the fine, Vid. 
Co. lib, 3. fol. 5 1. Sit George Browns Caſe , and 5 H. 7. 30. Secondly, 1 
agreed, That when Eliz entred within the five pears after the death of lohn 
Beamond, whe levied the fine, ſhe is abſolute Tenant in Tayl ; foz the fine 
quoad the ſaid Eliz. is abſolutely avoided , and ſhe is in, as in her fozmer C- 
ſtate, which is an abſolute Cate Tayl, and no Tayl after poſsibflity of iſſue 
extinc ; and if ſhe be to ſue any real Action, ſhe is to name her ſelf Tenant 
in Tayl, Vid, Dyer. 331, & 351. Thirdly, That notwithſtanding the Eſtate 
©Tapl is barred by the fine, yet by this confirmation, being by Indenture, it 
hath revived the Eſtate Tayl, fo2 although he in xcverſion, by reaſon of the 
fine. may enter, and have the Land, and the iſſue after the death of the wife 
is barred, to claim it; yet bp this confirmation he in Re verſton hath excluded 
himſe!f againſt his confirmation, to claim it; oz he map exclude himſelt of 
his Eſtate ; and as he may avoid ſo he may confirm, Vid. Coke, lib, 1. Anne 
Mayos Caſe, 11 H. 7. 28, N. B. 98. where Tenant fn ancient Demeſn leviss 
a fine, 4c. And althongh at the time of the confirmation, he had nothing to 
con, 
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confirm, and his wo22s of confirmation will not adde to the Eſtate of the wic, 
who had an Eſtate Tayl; pet by the woꝛd Habendum the Tenements, the re 
is anew Eſtate Tap! extraded out oł the Reverſion, and ſetled in Elz. ſo as 
that confirmation is quaſi per ficiens & creſcens, and as the cale in Litt. Feme 
Te nant fo2 life, takes an husband, confirmation to the husband a wife, Haben - 
dum the Land to them, increaſety tte Eſtate to the husband, Coke, lib. 9. 
51. And wt reas it was hold, that ſhe had as great an Eſtate befoze, as the 
bad by the cor firmation, and therefo2e the confirmation was void. J held, 
That alt: ough ſhe had an Eſtate Tayl , yet ſhe takes by the confirmation, fo 
a deed ſhall never be void, when by any intendment it may be allowed to be 
good, and to have any operation: And ſhe takes it fo2 the benefit of the hetrs 
of her and her hus hands body; and although the heit be barred by the fine, yet 
he is reſtoꝛed to the Eſtate Tayl by the confirmation ; foz as the fine was an 
Eſtoppel to the heir to claim againſt the fine; ſo the Jndenture of confirmatt- 
on is an Eſtoppel to him in Reverſion, to ſap that be ſhall not hold it in Tapl, 
and there it is an Eſtoppel againſt an Eſtoppel which lets the matter at largo, 
as it is, Cok. Lir, 35 2. 12 H. 7. 4. And although it was ſais by mp Bꝛother 
Berkeley, that the Earl of Huntington hath but a poſstbility to have it after the 
death of Eliz. and that he hath it but as an Occupant, to have and injoy it du⸗ 
ring the time that lohn Beamocd had iſſue of the ſato Blizz J utterip denied, 
Chat he hath but a poſsibility ; fo2 he hath it as in right of his Reverſion , if 
his confirmation had not barred him, and that appears by Auſtins caſe in Plow- 
dens Commentaries, and in 38 and 39 Eliz, Huſleys Caſe, where an Eſtate is 
va rred 02 diſcharged , 02 extina, as Sir George Browns Caſe, Cok, lib, 3. fol, 
50, terms it, Where he in Reverfion ſhall have it, as in point of Reverſion, 
and if he hath but a poſsfbility, pet that may be well transferd by confirmati- 
on oz rcleaſe, to him who hath the poſſeſsfon of the Land, as it is reſolved , 

Cok, lib. 4, fol. 64, Fulwoods Caſe, and lib. 10. fol. 46. Lampets Caſe, and as 
it is holden Cok. lib, x. Corbets Caſe, That there is no Condition, Pzoviſo, oz 
any other title, but may by apt woꝛds be determined, the one way oz other, ſo 
here every party agreeing, the Eſtate Tayl ſhall be revived, o2 at leaſtwiſe 
newly treated, and the Law ſhall adjudge it acco2ding to their intereſt: and 
therefo2e I was of opinion, That Judgement ſhould be given fo2 the Plaintiff, 
But Iones, and Bramſton chief Juftfce pzotractedtheir day of Arguments, hear: 
ing that the parties were about agreement: And afterward by our means they 
compounded, and Sir lobn Beamond agreed to pay 3000 l. and the others a: 
gried to aſſure the Eſtate by fine , oꝛ otherwiſe, &c. Et fic materia prædicta 
lopitatuit, and no Judgement atten, But Jones told me. That he was 
cleerofopinion , Zyat the Plaintiff had good title, and that the confirmation 
was good, and created a good Eſtate in Eliz, deſcendable to her Heirs, 
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Ceely verſus Hopkins, Quod ride ante 
pag : 341+ 


V ds now moved again by Germia @Serfeant, and pꝛeſſed to have Judge⸗ 
| ment. And all the Court reſolved ; fo2 as much as the wozvgare , Be- 
witched me and my Aunt, and ſhe is found guilty of malicious ſpeaking of 
them, it wall be intended and concciyed, to be ſpoken acco2ding to the com- 
mon ſenſe of bewitching their perſons, and not of bewitching with fair wo2vs ; 
Wherenpon Judgement was gtven foz the Plaintiff, 


Anonymus, Hill. 12. Car, rot, 618, 


PE Rror to reverſe a Judgement in Replevin, The Crro2 aſgigned by Grim- 

—ſton was in the miſ-trial of the Jfſne , becauie the Jae being, whether 
Lands in Bromley wete held of the Pannoz ol Webbs by ſuch ſervices , The 
Venire facias was awarded de vicineto de Bromley , where it ought to be de vi. 
eineto of the Panoz , ©2 de vicineto de Bromley and of the Pannoz » And all 
the Court ( Bramſton abſent ) held, That the Tryal by the Common Law 
dught to have been per vicinetum of both: And that ſuch a miſ-tryal had 
been cauſe of reverſal, &c. But by the Statute of 21 Jac, cap. ft 
it is afded , which appoints, that if a Trial is to be of ſeveral places, it hal? 
be tryed per vicinetum of any of the places, and it is well enough. 


Seaman ver/us Bigg, Trin. 13 Car, rot, 1009, 


AN Ction for words, Whereas the Plaintiff was Hervant in Hugband2y 

to I. S. and was his Bayliff, and in great truſt with him, and there by 
got his means and maintenance, That the Defendant to diſgrace and diſcre⸗ 
dit ſm with his Paſter and others, ſpake of him theſe nn , Thou art a coze: 
ning knave, and haſt cozened thy Maſter ( innuendo the fatd J. S.) of a buſhel of 
Barley: The Defendant makes jnſtification , and found againſt him: And 
now Farrer moved in arreſt of Judgement, that thefe vozos be not actona- 
bie; Fo2 no Action lies tog calling one cozening knave, or cheating knave. 
But all the Court Bramſton being abſert ) held, That true it is, generally 
an Action will not lie fo2 calling one cozening knave; yet there thep te ſpoken 
of one who is a ſervant and accomptant, and whoſe credit and maintenante de⸗ 
pends upon his faithfull dealing, and he by fuchdiſgracefull woꝛds is depzived 
of his livelyhood and means of mafatenance, there is good reaſon it ſhould 
dear an Adion, that he might have ret ce fo? loffe of his credit and means, 
&c, TWherefoze it was adjudged ſoꝛ the Paint, 


South and others, Bayl for Iefferſon, at the Sute of Gry ffith, 
Hill. 12 Car. tot, 559. * 


P; Keor of Judnement in the Common Bench, bꝛought by the Bayt ; And 
the Writ ſuppoſeth, that the Erro2 — in the pꝛinetpat Judgement: And 
ann al's 
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al ſo in th? Judgement upon the Scire facias againſt the Bapl, Et in redditio- 
Ne Executionis ſuperinde, And the Crroz was aſsigned in the Execution a- 
gainſt the 1Bapl, that no Capias vas awarded againſt the pꝛincipall. And Tones 
ſaid, it was a queſtion ſtirred in the Common Bench, whether an Execution 
may be in the Common Bench againſt the Bayl, although no Capias iſſued a: 
gainſt the pꝛincipall » And Hoher: chief Juſtice there, was ol opinion, that it 
might. becauſe the Recogniſance by the Bayl in the Common Bench differs 
from the courſe of the Bayl in the Kings bench: Fo2 there the Recogniſance 
is in a ſum certain, that the pꝛincipall ſhall render his body. But all the other 
Julkices there held, that it is all one in the Common Bench and in the Kings 
Bench, that a Capias againſt the pzincipall ought to be taken fozth, and return. 
ed Non eſt inventus, otherwiſe no Scire facias ought to be againſt the Bapl: Foz 
if the p2incipall be taken by the Capias, oz that he render himſelf to Pꝛiſon 
upon the Judgement. Then no exscution ought to ve againſt the Wayl, And 
of this opinion was all the Court here, Then it was moved, that this Wzit 
of Err62 was ill, becauſe the W2it of Erroz is bzought by the Bayl foz Erroz 
in the pꝛincipall Judgement, which the Bayl cannot have, And thereto the 
Court agreed, that the Bayl cannot alsign Erroz in the pzincipall Judge- 
ment, no2 can take ad vantage of any Erroꝛ therein. And they further held, 
that if the W2it of Erroz had been b2ought fo2 Erroꝛ only in the pꝛincipall 
Judgment, it had been cleerly ill: But becauſe the Mzit of Crroz ſappoſeth 
Erroz in the P3tncipal Judgement, and alto in the Scire facias of Execution 
thereupon, [ones held, that the Wait of Crro2 will lie foz that part, and ſhall 
be void fo2 the reſiduc, But Berkeley and my (elf ( Brampſton being abſent ) 
were of opinion, that the W2it was ill, and ſhould abate in all, becauſe it is 
grounded upon the firſt Indgement, and alſo upon the Judgement in the Scire 
facias; and ſo coupling them together, all is vold: But if it had recited the 
firſt Judgement ( as of ncceſsity he mult make mention thereof ) and the 
Judgment fn the Scire facias, and alleged the Erro2 in the ſecond Judge⸗ 
enent and the Execution thereof to his dammage , &c, it had been well e- 


nouch. 


— — — A 


Sacheverill verſx; Porter. Trin. 11. Car. rot, 3 24. 


'] Relpaſle, quare clauſum fregit, & cum Averiis depaſc. &c. Upon a ſpeciall 

Uerdic, the Caſe was, that one Fulk of Pererborow, and others, were ſet- 
zed in Fee of the place where, being a great Maſt called Arterhall-heath; and 
being ſo ſefzed anno ſecundo Henrici quarri , granted it by Deed indented, to 
the Pꝛioꝛ and Convent of Stone ( who were ſeizedin Fee of thz@ Meſſuages, 
ene hynd2ed acres of Land, thirty acres of Peadow, and fiftfe acres of Pa- 
Tuts in Stallington) common foz him, & omnibus tenentibus ſis in Stalling- 
ton pro omnibus averiis ſuis communicalibus omni tempore anni in prædicto va- 
No. Habendum the ſaid Common of Paſture to the ſaid P2io2 and Convent, 
& Succeſſoribus et tenentibus ſuis in perpetuum. The Pꝛioꝛy being diſſolved , 
the King grants the ſaid Tenements, with all Commons to them appertain- 
ing and thete with enjopned , to Rowland Hill and his Yeirs , who by Feoff: 
ment conveys thee and thirty acres, parcel of thoſe tenements cum pertinen - 
tiis , to the Defendant;who therefoze juſtifies the uſing of the ſald Common 
appurtenant. The firſt queſtion was, whether Common created ſecundo Hens: 
rici quarti, and ſo, within time of memo2y, granted to the Pꝛio and Tenants. 
&c. map be ſa id Common appurtenant to the ſaid Tenements in Stallington⸗ 
Relol ved, that it may. Foz being granted to him and his Tenants of Stal- 
lington, it ts common appurtenant, and may paſſe by Fcoffment as common 
appurtenant,together with the laid Tenements. Secondly, although but part 
of the Land is conveyed, and not the intire, pet it is common appartenant, as 


common foz the Beaſts levant and couchant upon the ſaid tenements, and 
; Well 
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well hall paſſe ith them by the woꝛds cum pertinentiis, And although it be 
Common created within time of memoꝛp, it is common appurtenant and may 
be well appoztioned, Vide Co, lib, 8. 58. Weilds Caſe, Thirdly, Although the 
pleading and Uerdic is, that Feoffment was of part of the ſat» Lands, 
and doth not ſay that it was by Ded yet it is good enough: Wherefo2e it 
it was adjuvged fo2 the Defendant, Vid. 36, Aſl 3, 15. Aſſ. 11, 


The Caſe of the Lady Fulwood, and others 

25 Lady Fulwood, Roger Fulwood, Richard Bowen, and divers others 
1 (not Pziſoners, but at large) were indicted in the County of Surrey, that 
whereas Sarah Coxe was a Paid who had a poꝛtion of 13001, The ſaid Ros 

Fulwood, by the pꝛocurement and abetting of the ſaid Lady Fulwood , at 
the Pariſh of Saint Saviours, violently and with fo2ce, and againft the will of 
the laid Farah, took and carrted the ſaid Sirab to Saint Saviours, and there ma. 
rfed her, by the aid and pzocurement of the ſaid other perſons, againſt the 
fo2m of the Statute in that caſe pꝛovided. And upon thisEndictment they being 
arraigned , pleaded Nor guilty , and put themſelves upon the Country. And 
they ſaid Roger Fulwood,Richard Bowen and one lohn Hoxton a Coachman , 
were indicted in the County of Middleſex, de eo quod the ſafd Sarah being a 
perſon having a poztion of 1300 l. fo lucte of the gain of the ſaid poztion, 
the took at Newington in the County of Middleſex againſt ber will, and carry- 
ed her to St, Saviours in the County of Surrey, and there the ſafo Roger Ful⸗ 
wood, by the aid, abetment, and p2ocurement of the ſaid Bowen and o⸗ 
thers, matic d the ſaid Sarah in the ſaid Pariſh of St. Saviours in the County of 
Surrey again the fo2m of the Statute in that caſe pꝛobided. And upon this 
the ſaid, Fulwood Bowen, and the Coachman were arraigned, and p2ayed 
counſell to be aſsigned them, to be adviſed what they ſhould plead fo2 mat- 
ter in Law: Fo? it was pꝛetended, that this taking in one County and mary- 
ing in another Count p, was not triable in the County of Surrey: And thereup- 


on Holbourn and Ser jeant Henden were aſsigned of counſell with them, And 
thep alleaged that in the Caſe of one Bruton, it was reſolved upon a reference 


out of the Star Chamber by all the Juſtices that the taking away of a woman, 
unleſſe ſhe be marted o2 defiled , is not felony within the Statutc- And here- 
upon the Counſel p2ayed,that they might have a copie of the Endiaments. And 
it was allowed by the Court that they ſhould have a copie of the Endiament 
in Middleſex, but not of the Endictment in Surrey, 


Sir Iohn Fitzherbert verſws Sir Edward Fitzherbert, and others, 


5 


Whereas Sir Thomas Fitzherbert and Hir Iohn Fitzherbert his bzother ,, 
beingTenants foz life,the one in remainder after the other,remainder fntail to 
Tho. Fitzherb. their Nephew» upon purpoſe to barr this in tail, the 1. Octob. 25 
El. made a leaſe fo2 pears, with agreement that the Leſſee ſhould make a Fe- 
offment of this L and, u ho actoꝛdingly the of: z, Octob. made the Feoffment; 
And afterward, upon the ſe venttenth of Octob. Hir Edward Fitzherbert re- 
leaſed to the Feoffee with Warranty, and on the nineteenth of Odober 
I. Fitzherb,releaſed to the Feoffee with UWarranty,and both theſe Warranties 
deſcended upon Tho. Füzherb. in Remafnder; That theſe Warranties were 
Warranties commencing by dilſe tün, although they were created 7. dayes af- 
ter the Feoffment : Fo2 the Feoffment was made by Covin ; and with an 
intent and agreement pꝛecedent, that there ſhould be ſuch a Feoſfment and 
releaſes after, and they be all but one At, grounded upon this fraud and 
p2aife and ſhall not bind him in Remainder. Secondly, it was moved, It 
Thomas, after this deſſein, not knowing of the Difſeiſin, had levicd a fine to a 
Stranger, whether that ſhould batr his right, and enure to the benefit of the 


Di 


Eleckione firmæ. Upon evidence to the Jury, it was reſolved by all the Court 
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Dilleiſoz, actoꝛding to Cok. lib. 2. fol. 55, Bucklers Caſe, which, if admitted , 
would be of a very miſthie vons conſequence - But herein the Court delivered 
no opinion. But Bramſton and my ſelf conceived, thst it ſhould not enure to 
the benefit of the Difſeiſo2, but to the uſe of the Conuſoz himſelf ; Foz other: 
xiſe a diſteiſin being ſecret, may be the cauſe of diſinheriſon of any one who in- 
tends to levy a fine foꝛ his own benefit , foz aſſurance of his Lands upon his 
wife and childzen, o2 otherwiſe, 


Moulin verſ#s Sir George Dalliſon. 


i He queſtion being, whether the Panoꝛ of Sherfield was by cuſtome del⸗ 
cendable to the eldeſt daughter? The Plaintiff fo2 evidence, to pꝛove this 
cuſtom, ſhewed, that it was parcel of the Panoz of Odibam, which is ancient 
Demeaſn: In which Panoꝛ the cuſtom is that Lands are deſcendable to the 
eldeſt daughter. But on the other part was ſhe wn, that it cannot be parcel of 
the Panoꝛ of Odiham, be tauſe it appears by divers Recoꝛds, that this Panoz 
of Sher field was held of the King byG2and Derjeanty . And although it was 
agreed on both parts, that there is ſuch a tuſtom within the Panoz 4 Uill of O- 
diham ; pet foz as much as it holds by ſuch ſervice, and every tenure of that 
Mano? is of it ſelf, it cannot be partell of the Panoz of Odiham, But to that 
was anſwered, that this tenure in grand Serjeantie was created by King Ed. 
ward the ſecond, and now was an ancient tenure; And ik here were ſuch 
an ancient cuſtome, it cannot be deſtroyed no2 altered by alteration of the 
Tenure ; which was agreed by all the Juſtices. Mhereupon becauſe divers 
pꝛeſidents were ſhewn, that Lands of the Freeholvers uſed to deſcend there to 
the eldeſt dauahter, and Lands in Sher field uſed to be recovered by a Writ of 
Rigit cloſe, in the Court there, it was left to the Jurp fo inquire , whether 
there were any ſuch cuſtom - And becauſe the Juro2s, lying alt night, could 
not agree, a Juro2 by conſent was d2awn : And afterwazd Þz. Attoznep , 
©fo2 Sir George Dalliſon, p2ayed a neu tryal at the barr, and a Decem tales 
by p2oviſo . the Plaintiff having had all this Term to have pꝛaped a Tales 
and deferred it. But it was held by all the Court that the Defendant could. 
not pꝛay a Tales this Term; but he might in another, &c. 


The Caſe of Fulwood, Ante pag. 347. 


„ He Pꝛcſidents of the Court were ſearched, and one pꝛeſident was ſhewn 
Paſc. 31 H. 8. rot. 14, inter placita Regis, where Henry Sturges and Philip 
Sturges were indicted fo2 the taking of one Agnes Hobſon againft her will, who 
was the daughter and Heir of ohn Hobſon , who was ſeized of Lands to the 
value of 20 l. per annum: And they pleaded to the Endictment, that they ought- 
not to anſwer, pro eo quod non mentionatut in the ſald Endia ment, quod cepe⸗ 
runt ad intentionem maritandi ptædictam Agnetem vel ad proſtituendum, &c. 
and they were diſcharged, Another Recoꝛd was ſhewn, Hill. 3. &. Ph. & 
Mar. rot. 10. Roget Thomꝑſon and Petor Rewly were endicted pro co quod fe- 
lonice ceperunt Margaretam Burton & Marge riam Burton Daughters and co: 
heirs of one Roger Burton deceaſed, and againſt their wills, &c, And they 
pleaded, they ought not to anſwer to the laid Endia ment, pro eo quod non a ppas 
ret in quo loco nec quomodo they took the ſatd daughters, & pro eo quod non 
mentionatur in dicto Endictamento, that the ſaid Rager oꝛ Peter mazied oꝛ de⸗ 
filed the ſaid Margaret oꝛ Marpery, Ils alers ſans jour, Nate that in the Lov 
Hoberts Book he ſets down. that Brutons caſe was referred unto him out of 
the Starchamber, v ho exhibited his bill there againſt Edm. Morice, foz ſtealing 
away his dauohtet he being ſcized of Lands, and having goods to the valus 
of 5000 l. and ſhe was not his He tr, foꝛ he had a Sonne: And ſhe was inticed 
awap by Friendſhip, and then by kozre carried into Suff. and there mart⸗ 
- ed 
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ed, and whether this were within the Statute of 3 H. . cap. 2. wasrcferred to 
the two chief Juſtices, and to have the opinion of the other Juſtices? And they 
all upon the peruſal of the Statute and view of pꝛeſidents reſolved, that it 
was not within the Statute ;: fo2 although they held, that the party being firſt 
taken away with her own conſent, and after taken away by fo2ce ( from 
which time the fo2cible taking began) was fo2cible taking away within the in⸗ 
tent of this Ad: and although the wo2ds in the purview ſeem to be general, 
and to extend to all women unlawfully taken againſt thetr wills, yet conſide⸗ 
ring that the pꝛeamble of the Statute cannot be conceived to be idle, but muſt 
be intended to reſtrain the purview to the particular cafes in the pzeamble 
mentioned, that is to ſay, that they ſhall be Paids, Middows oꝛ Wives, their 
fabſtance in Lands oꝛ Goods, oz otherwiſe Heirs apparent, that the motive 
be lucre, and the end to be maried oꝛ deſiled : And the pur vie w. that what per⸗ 
fon oꝛ perſons ſhould ſteal away a woman ſo againſt her will unlawfully, 
&c. It was conceived, that this wozd ſo did imply, and bind up the pꝛeamble to 
the pur view, otherwiſe the wo2d ſo were idle and might be ſpared . if it did not 
declare the motive and the end of the Action , which in thts caſe are lucre and 
luxurioufnefle : And p2efivents were ſhewn, Paſch. 9 H. 7, An Endictment 
apainſt Hyelord and others, Paſch, 6 H. S. againſt and others, 
Hill. 3 & 4. Ph. & Mar, againſt Polley, wherein no mention is made, That 
they were intituled to Lands o2 Goods, oz that they were Yeirs apparent. 
But it was faid, That there the pꝛeamble of the Statute was recited,and there 
were ſeven oz eight pꝛeſidents ſhewn, wherein it was mentioned: And that 
in the Lozd Anderſons Repo2ts, Hill, 16 Eliz, it was agreed by the Juſtices , 
That if a woman be taken againſt her will and infoꝛced to contrac her ſelfin 
mariage pet is not maried, it is no felony ; But if ſhe be maricd oz defiled , 
it is felony, And although the body of the ac be, Such taking ſhall be felony , 
pet it ſhall be aided by the pzeamble, which maketh the marying o2 defiling 
material. And there it was ſaid, That if the taking of ſach a woman and 


— 


the marying 02 defiling be in ſeveral Count ies, it is felony compounded of * 


all the th2e& parts, as flroke, and death are but one murther. 
Sydnam and Parrs Caſe, Mich, 13 Car, rot, Surrey, 


c_ and Parr were b2ought to the Barr by Habeas Corpus: Mherein 
was returned. That they were committed to Goal, by one Read Juſtice 
of peace of the ſatd County, by ſoꝛte of the Statute of 15 R. 2 upon complaint” 
of one I. S. That he claimed Common in a Meadow of the ſatd Sydnams called 
Monks Meadow : And that the ſaid Sydnam and Parr entred into the ſaid ea; 
dow, and kept him out from his Common with fo2ce and arms; Wherefo2e 
he was p2ayed to view the fozce, and that he came thither and found them 
hol ding the ſaid Peadow with fozce, wherevpon he by vertue of the ſaid Sta- 
tute committed them to Goal, Upon the motion of Grimſton, and reading 
the return, all the Court (Prampſton being abſent ) held, This commitment 
was not warranted by that Statute ; ſoz althouch one may be diſſetzed of a 
Rent 02 Common by fo2ce, which is irquirable in Aſsiſes, and puniſhable 
ff it be found : pet one may not be indicted no2 committed fo2 entring his own 
Land with fo2ce 02 holding his own Land with fo2ce,againſt a Commoner foz 
it ought to be ubi ingre ſſus non datur perlegem, and one in his own Land map 
enter lawfully, and map de te in with lozce agai ſt any who pꝛetend to have 
Common there, he being allowed to be owner of the Soile: And this Statute 
is not to be extended againſt any, but him who enters unlawfully , and ouſts a- 
nother of his lawfnll poſſeſefon ; Wherefo2e the cauſe of committing and de- 
teining them in p2iſon, was held untawfull, and the pziſoners were di'char- 
ged. 

Ooo X Bower 
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Bower and his Wife verſss Cooper. 


' A Ctionuponthe Caſe in London foz wozds ofthe Feme, Thou art an Whore; 

and a two penny Whore, Upon an Habeas Corpus this cauſe being re. 
moved, J ſigned a Procedendo ; Becauſe J was infozmed it is good cauſe of 
Action in London by the Cuſtom ( fo2 they onght to puniſh ſach perſons there 
with Carting and Whipptng ) and that it lies not in this Court. And now 
Pheſant moved to have a Superſedeas, and the cauſe removed; oz he ſatd it 
was againſt Law to ſuffer ſuch Adions to be pzoſecuted in London, upon 
pꝛetente ofa Cuſfom , where they are not maintainable in a ſuperio2 Court: 
And that fo2 calling one Whoze oz but an Adulterer, and the like, an Aaton 
lies not at the Common Law , the ſpiritual Court, Vid, Fitz. N. B. & Regi- 
ſter 54. Cok, lib. 4. Murfords Caſe , where fo2 theſe woꝛds it was held an A: 
&ion lies not in London, and being removed by Habeas Corpus, and a Proce« 
dendo pzayed, it was denied per Curiam : But Stone pzaped, that no Super- 
ſedeas might be granted; foꝛ he ſaid an Acton lies in London fo theſe wozvg 
by the Cuſtom ; Becauſe an TWhoze there is to ſuffer cozpozal puniſhment, 
viz, Carting and Whipping : And it is an offence pzeſentable at the Maro. 
motes Inqueſt, and there puniſhable ; ſsbeing ſabjec to a co2pozal puniſh, 
ment, it is reaſon ſhe ſhouldhave her Acton there, And if the party con. 
ceives himſelf grieved, he map habe a Witof Erroz ; And if againſt Law, 
map reverſe it: And cited Trin. 8, Car, Suchacauſe being removed by Ha- 
beas Corpus, A Procedendo was awarded in this Court upon debate, And 
ſo all the Court held here, cxcopt Berkeley, who conceived, that a Superſedeas 
ought to be granted. And it was alleaged by Stone, That by the Statute of 
21 lac. after a Procedendo is granted, no Superſedeas ought to be awarded, 
But the whole Court was againſt him in that point: Foz when a Proceden- 
do unvulp vel improvide emanavit, the uſe is to grant a Superſedeas. But 

"here it was conceived by lones, Brampſton, and my ſelf, that the Procedendo 

was well awarded; thercfo2e we denied to grant a Superſedeas, 


Kinnion verſus Davies, Trin. 12 Caroli, rot, 1096. 


PRror of a Judgement in the Common Bench, in an Action upon the Caſes 

pro eo quod the Defendant, Quendam Canem ad mordendum Oves conſu- 
etum apud Hindon ſcienter retinuit & cuſtodivit qui quidem Canis, ſuch a dap 
and place one hund ꝛed Sheep of the Plaintiffs , 1bidem inventos tam graviter 
momordit, quod twenty of them dyed of the ſafd biting, and the others were 
much hurt. Judgement being given there by default, the Crroz aſsigned by 
Grimſton was, That the Declaration was not good: And upon reading there⸗ 
of: all the Court held ( abſente Brampſton ) That the Declaration was not 
good: Foꝛ he doth not ſhew, accoꝛding to the uſual courſe , Quod ſciens Ca- 
nem prædictum ad mordendum Oves conſuetum ſcient er retinuit, And it map 
be that he Scienter retinuit Canem; But he did never know that he was conſu⸗ 
etum ad mordendum Oves, which is the main point of the Acton : Where: 
upon Rule was given, that the Judgement ſhould be reverſed , anleſſe, 8c. 


The Caſe of Fulwood. Ante pag. 348. | 


R Oper Fulwood, Richard Bowen, and the Lady Fulwood were endiged by 
a Jury of Surrey, wherein was ſuppoſed, That the ſaid Roger Ful wood . 
Richard Bowen, the Lady Fulwood and others, upon the twenty third of 
Auguſt, anno Caroli, at Southwark in the County of Surry, violenter & felonice, 
aſſaulted one Sarah Coxe, and her there took away by foꝛce, and againſt her 
will; and the ſatd Roger Fulwood , the 23 of Auguſt, the ſame year, at South. 
wark - 
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wark , married her, the ſaid Sarah Coxe, by the abetment and pꝛocurement of 
the lald Bowen and the Lady Fulwood. Upon this Enditment , being ar⸗ 
raſgned , they pleaded Not guilty, and now by a Jury of the County of Surrey, 
they were tryed, and upon Evidence it appeared, That the tatd Sarah being 
an D2phane, and having 1300 |. fo2 her Poztion, was by fozce, with Sroꝛds 
d2awn at Iſlingron in the County of Middleſex, taken away againſt her will, 
by the ſaid Roger Fulwood and Richard Bowen at eight of the clock at night 
and put into a Coach with the ſaid Roger Fulwood , and-b2ought to the Strand- 
bridge, and from thence carried by water unto the Biſhop of Wincheſters 
houſe ; and the next day being the 23 of Augnſt, upon pꝛetente of ſhewing her 
the houſe, bzought into the Chapel, and being there much in fear (as the 
pzetended and gave in evidence) was married to the ſaid Roger Fulwood, in 
the pzeſence of the ſaſd Lady Fulwood his other, and of the ſaſd Richard 
Bowen and divers others: And Roger Fulwood bzought dibers witneſſes to 
p2ove ſhe was willing to marry him; and that ſhe being asked the queſtion be⸗ 
foze by him, whether ſhe were willing to marry him? anſwered, that ſhe was 
willing, and appointed a Tayloꝛ to make her a Gown, and was found in bed 
with him but ſhs pꝛetended it was by reaſon of his thꝛeats, « when ſhe was in 
ſuch fear as ſhe knew not what ſhe did. And hereupon Holbourn , who was af: 
ſigned of Counſel fo2 the Pꝛiſoners, moved, That foz as mach as the fo:ce 
was in Middleſex, andnofo2ce is pzoved in Surrey, That the Jurp ought 
not to find them guilty in Surrey. But all the Court (Berkeley abſent ) deli⸗ 
vered their opinions ſeriatim, That if the Jury found, That ſhe was taken 
with fo:ce in Middleſex, and carried in a Coach unto Strand- bridge, and 
b3zought by them into Surrey, it is a continuing foꝛce, and a foꝛcible caption in 
Surrey, and an offence within the Statute. Sccondly, whereas it was alle- 
ged by Holbourn, That it was not a Parxxiage; ( Foz ſhe affirmed upon her 
dath in her examination, and new vivo voce. That ſhe knew nst what the 
did) yet all the Court held (although this may avoid the Parriage, if he, 
ſhould pꝛetend to have it a Parriage , and ſhe ſhould deny it; j That it is ſuch 
a Parriage, as is an offence within the Statute, But fo the Lady Fulwood 
becauſe it appears not ſhe was party to the fozceable taking oz conſenting 
thereto, it was not an offence within the Statute ; Wherefoze the Jury 
found Roger Fulwood and Bowen gufity , and the Lady Fulwood not guilty, 
And Holbourn being aſsigned of Counſel as afo2eſaid fo; matters in Law, 
arifing upon the Evidence, oz otherwiſe, after verdic moved in arreſt of 
Audgement, That the Endiament was not good, Fir, Becauſe it is not 
exp2eſſed in the Cndicment, That the taking was ea intentione, that the 
ſaid Roger Fulwood woutd marry oz defile the ſaid Sarah, which is the 
exception in 31 Hen 8, foz which that Endiament was diſcharged, Se- 
condly , That whereas divers were endiced , the Endidment was cæpit. 
whereas it ought to ha ve been cxpetunt ; But all the Court ( abſente Berkeley) 
reſolved, That this was not anp cauſe of Exception; Foz in regard it ap: 
pears apparently by the Endictment , That they took her, & abduxerunt foꝛ 
lucre ; and the ſame day married her, the ſaid Sarah. That ſhews the caption 
to be with an intent to marry her; alſo there be no ſuch woꝛds in the Statute 
Ea intentione, the offence being by reaſon of the caption againſt her will. 
And J delirered my opinion to be, That if one take ſach a Ward foꝛcibly, 3 
againſt her will, with an intent to marry her, it is Felony, although marfage 
o2 defiling doth not follow thereupon ; But Tones ſaid, That it hath ben reſol⸗ 
ved, and was ſo repo2ted by Daliſon , That fo2ceable taking away againſt her 
will, ff marriage o2 defilement did not enſue, was ns Felony, Brampſton 
doubted thereof. Reſiduum poſtea, pag. 354. 
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36 Ya, 


Wilner verſus Hold, 


Ction for theſe words, Thou art a Rogue and a Raſcal, and haſt killed thy 

Wife (quandam Elizabetham nuper uxorem le Plaintiff innuendo,) After 
Not guilty pleaded, and found fo2 the Plaintiff, and damages 20 marks, At- 
kins and Trevor moved in arreſt of Judgement, That no Aion lies fo theſe 
woꝛds; -fo2 the wo2ds of Rogue and Ra'cal are but wo2ds of heat, fo2 which 
no action lies; And-thcreto the whole Court agreed, Secondly, It lies not 
fo2 the wozds, Thou haſt killed thy Wife, becauſe it is not ſhewn, That his 
wife is dead, no2 how ſhe was killed, no2 that ſhe was violently killed oz 
murdeted; and although the Declaration fs nuper his wife , pct that doth not 
pꝛove that his Wife was dead; fo2 it may be they were divozted. Sed non 
allocatur; F02 when it is ſaid nuper his Wife, it Chall be intended ſhe is dead, 
and not have ſuch a fozrain conſtruction , That ſhe was divozced. And the 
Court further held, That the wo2ds, T hou baſt killed thy Wife, ſhall be in. 
tended acco2ding to the uſual ſpeaking , That he killed her voluntarily ; But 
whatſoever way he hilled her, the wozds be very fcandalous : Wherefoze 
it was adjudged, That the Action lies, 


Kniveton ver/a:; Latham. 

Ebt, by Daniel Kniveton, Francis Kniveton, and William Kniveton, Exe. 
D cuto2s of Ivhn K niveton , upon an Obligation made to their Teſtatoꝛ of 
100 l. anno 9 Car. upon condition to pay 5 2 l. The Defendant demands Oyer 
of the Condition, which being entred, he pleads, That he paid the 52 1. to 
Francis, one of the Executoꝛs, fn ſatisfactton of the ſaid debt, and all intereſts 
and damages fo2 it: And thereupon the ſaid Francis releaſed unto him the ſald 
Obligation. The Piaintiff replies, That the ſaid Francis was within age at 
the time of the releaſe , v2. o the age of 18 years, and upon this it was de- 
murred: And now Aleſtre fo2 the Defendant ſhewed the cauſe of. demurrer 
to be, becauſe he doth not deny the payment of the p2incipal intereſt and da- 
mages: And although the Bond was fo2feitedrigore juris, pet acceptance is 
good cauſe of his making the releaſe, and he is not to take advantage of the 
forfeiture of the Bond, and although he be an Infant, yet being above the 
age of 17 years, who may take upon him to be Crecuto2 , his releaſe as Ex⸗ 
ecutoꝛ is good, and ſhall bind him and his To-executozs : But Rolls foz the 
Plaintiff argued , That this releaſe, being by an Infant, is void; Foz the 
Bond being fo2fefited , the intire 100 l. is due, and acceptance of part of a 
ſum, viz, 52 l. cannot be taken as ſatisfaction ; and this releaſe ſhall not 
pzejudice him, being an Jnfant ; Foz he hathloſs thereby, and is in danger 
of a Devaſtavit, And of this opinion were Jones and Berkely, That a Releaſe 
by an Jnfant , although he be Executoz, without receipt of the in⸗ 
tire debt, is not good no2 ſhall bind him: Fo? although it is againſt 
conſcience , That he ſhould take the fo2fetture of thc Bond, pet he map, it he 
will. And Berkely held, That this giving a diſcharge of the intire Bond, 
ſhall be a Devaſtavit, by which the Inkant being to receive p2ejudice , that 
Deed ſhall not bind him, But ! held, That fo2 as much as he did it only as 
Executo2, and acco2dtng to good conſcience, and none dentes, but that there 
was payment made of the p2fncipal debt, there is good cauſe this Reteaſe 
ſhould bind him; and that it ould not be a Devaſtavic, becauſe he did that 
which he was compeliable to doe in a Court of Conſctence. Vid. Cok. lib. 5, 
fol. 27, Ruſſels Cate, ;6 Hen. 6, Releaſe 45, 21 Ed. 4. 29. And afterwards, this 
Term, being again moved by Rolls fo; the Plaintiff, Brampſton agreed with 
Ii nes and Berkeley , That this Releaſe by an Jnfant ſhall not barre , Becauſe 
the Infant b. ing Trecuto2, by courſe of Law is to have the benefit of the foz- 
ſciture of the Bond, and the intire ſum in the Bond is a Debt due to the Cre: 
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cuto2 3 and when the Jnfant, being but one of the Executoꝛs, takes part of 
the money only (although it be all which was due in conſcience ) yet this Re- 
leaſe ſhal not bart him: but if he will take all the money, and make a Releaſe, 
then it is good: And if the Defendant would have remedy, he is to have it in a 
Court of Equity , and cannot pleade this Releaſe in Barr at the Common 
Law; Whereupon Rule was given that Judgement ſhould be entred foz the 
Plaintiff, unleſſe othet cauſe were ſhewn upon the Thurſday following, And 
afterward this Caſe being moved at the table in Serjeants Inn Fleetſtreet, 
Damport chief Baron, and Baron Denham agreed, that this Releaſe, without 
payment of the intire ſum conteined in the Bond it being fozfeited )was not 
any barr to the Infant. But Bramſton chief Juſtice and Damport chief Baron 
agreed, that ſuch Releaſe by an Erecuto2 of full age, upon receipt of the 
pꝛincipall money and the Intereſt, ſhall be only Aflets fo2 the intereſt and mo⸗ 
nep recefved, and ſhall not be a Devaſtavic foz the refivue , becauſe he dio that 
which in good conſcience he ought to do. 


The King verſ#: Rooks, 


= facias being ſucd in Chancery againſt Thomas Rooks , fo ſhe w 
uſe wherefoze his Patent of the Office of Searcher of the Pozt of Sands 
wich cum membris, granted unto him fo2 life, ſhould not be ſeized as fo2feited, 
becauſe by Enquiſition upon a Commiſston iſſued out of theChancery, it was 
found, that divers misdemeanours were committed by him, to the great pꝛe⸗ 
judice of the King, and fozfeſture of this Office. Upon this the Defendant 
appeared there , and Traverſed the points found in the Enquiſition; and 
thereupon twenty ſix Iſſues were joyned , upon ſo many ſererall points found 
in the office, ſome of them being triable in Kent, other ſome triable by a Jury 
of Midd, Upon this, the Recozd being delivered by the Loz2d Keeper with 
his own hands, evidence was given at the Barr to a Kentiſh Jury upon ſeven⸗ 
teen of thefe Iſſues, whereof one of them was meerly fo2 his abſence from exe 
ecuting his office from the tenth of June 10. Car, unto the twclſth of Auguſt 
following. Unto this, the Defendant pleaded, that he was ſick all the ſaid 
time, and Iſſue being jopned thereupon, he failed #4 p2oof thereof: The pꝛoot᷑ 
on the part of the Plaintiff was, that he was well in health at London at that 
time:This Jſue was found fo2 thePlaintiff;and to th2& other ſeveral times of 
bis abſence found in the Cnquiſition, he pleaded, that he was in Pꝛi on, and 
in execution at the Kings Sute by command out of the Exchequer ; and upon 
theſe thzee Iſſues becauſe ſome doubt was conceived, foz as much as the Im⸗ 
miſonment was at the, Kings ſute , whether that Would not excuſe him fo2 
his abſence, in regard of the neceſsity, he being committed fo2 debt to the 
Bing, and misdemeanoz in his Dffice. To avotd therefo2e the Queſtion 
( there being many other cauſes of fozfeiture of his Office ) it was conccived 
the King ſhould not give evidence fo2 them. Two other feverall Iſſues were, 
whether he voluntartly ſuffered a Ship, laden with ſe verall commodities (na⸗ 
ming them) to be expozted, and other Ships to be impo2ted and unladen , 
without being ſearched » And upon the Evidence it appeared, that ſuch a Ship 
was impoꝛted and unladen, and others alſo were expozted beyond Seas, not 
being ſearched: But theſe were ſo impoꝛted and expo ted when neither him- 
ſelt᷑ o2 any of his Deputics were there: So it appears not vhether it was by 
negligence 02 voluntarily; Foz he did not know of them, and ſo not within 
that due. But all the Court held, that this voluntary abſence and neglee, 
ſo as neither himſelf no2 Servants were there to ſcarch, is not only Craſſa 
negligentis, buf a voluntary permiſsion; As if aGaoler ſhould leave his P2iſon 
does unlocked, and the P2iſoners eſcape, it is not only a negligent , but a 
voluntary eſcape : Sv here, &c. Whereupon the Jurp found this Jſue a- 
gainſt tht Defendant, Another cauſe of fozfeiture of the ſaid Office was in 
Pop flſue, 
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ice. viz. That he ſeized divers goods fozfeited ,fo2 not being cuſtomed, and 
atcounted not foꝛ them to the Ring, but converted them to his pzoper uſe. To 
this he pleaded, that he ſeized them, and was ready to account, and traverſeth 
the Converſion ; And upon the Evidence it appeared, that he ſeized them as 
fo: fefted, and never tenderd to account, noꝛ bzought them into the Exchequer , 
noꝛ ſigniſied in the Exchequer what they were (as he ought to have done) 
but he himſelf ſold them at London, which was a cleer converſton; Whereapon 
this Jſae was alſo found againſt him, 


Herbert verſe Laughluyn, Paſch. 12 Car. rot. 388. 


Rror of a Judgement in the Kings Bench in Ireland, in an Ejectione firmæ. 

The p2incipalErroz infiſted upon, was, Chat this Ejectione firmz is bzought 
de piſcaria in ſuch a Rfver, And becauie it was not terra, aqua cooperra, noz of 
any Land, but only of a p2ofit apprender, all the Court ( abſente Bramſton 
chief Juſtice } held, that an Ejectione firmæ lies not thereof, no moze than of 
common apprender, 02 rent; Wherefo2e fo2 this Erroz the Judgment was 
reverſed, But Jones ſafd, that peradventure an Aſsiſe would lie of ſach a 
Piſcarie, becauſe it fs profiſcum in certo loco capiend, But he cannot matn- 


tain an FjeRione firme, 
The Caſe of Fulwood & Bowen. Cujus principium ante pag. 347. 


T being bꝛought to the Barr, and demanded what they conld ſay, why 

Judgement chould not be gi ben againf them, anſwered, that they had not 
any moze to ſap. Then the Court being full, reſolved, that Judgement Gould 
be giben. Juſtice Jones pꝛnounted it and ſaid, that although it had been ob» 
jected, and was d{valged, that it was an abſolete Statute, and it would be hard, 

fl any ſhould be condemned thereupon; he thereto anſwered, That they were 
cdeteibed; fo2 it is a good Statute and in uſe, but many had not been executed 
thereupon, becauſe they had their Clergie, foz the taking whereof away, the 
'Statate of 39 Eliz. cap, 8. was made, and ſome have been fince hanged ; and 
within theſe ten years one Thorold was endicted and arraigned at New gate 
upon this Statute, toꝛ the taking of Piſtreſs Havers,anO:phan,againf her will, 
and marying her; but he obteined his pardon, and avoided the convittion by 
this means, And whereas it is here pꝛet ended. that Sarah was married with 
her conſent, and therefoze not within the @tatate, he ſaid (and we all confen- 
ted thereto ) that the taking being anlawfull and againf her will, although the 
mariace was with her will, pet it is felony within the Statate: As if he hay 
defiled her with her conſent, with flattering perſwaſſons, that hav ben within 
the Statute: But it he had vefiled her againſt her will, it hav deen Rape, And 
they all held, although this was not a martage de jure, becanſe ſhe was in ſuch 
fear (as she affirmed upon her oath ) That she knew not what she anſwerey 
oꝛ did; pet it is a Maria ge de facto, and ts felony within this @tatute ; wheres, 
foze Judgement was given, That they should be hanged, 
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Kellend verſur White, Trin. 13 Car. rot. 1626. 


Iectione firmæ of Leaſe of Iohn Arundell, The Defendant pleaded, 
E that long time befo2e the Leſſoꝛ had any thing to doe, I. W,G2andfather of 
the Defendant, was ſeized in Fee of that Land, holden in Socage, and deviſed 
it to T. W. his ſonne( the Defendants Father) in tail; who entred and died 
ſeized; which deſcended to the Defendant ; Whereupon he cntred and was 
ſeized in tail, untill the ſatd Iobn Arundeil entred upon him and diſeſſed him, 
and let to the Plaintiff, The Plaintiff confefeth the ſeiſin of 1, W. and the 
deviſe in tail. But pleads a fine with pꝛoclamation to barr this entail „and 
conveys title to the Leſſo2 of the Plaintiff, And upon this Plea the Defen- 
dant demurred, And Maynard ſhewed the cauſe to be, becauſe the diſleilin 
is the material part of the Barr, and the entail is but an inducement thereto ; 
and therefo2e he onght to confeſle and avofo the diſſeiſin alleged, oz traterſe it. 
But Rolls, fo the Plaintiff, maintained tte Replication, becauſe it conveys 
an eſpeciall Cftate to the Defendant, anda deſcent thereby, and it ſuſfizeth 
to avoid that entail alleged. And in p2oof thereof, he relyed upon Heliars Cale, 
Co. lib. 6. fol. 24. But all the Court (abſente Bramſton held that this Re⸗ 
plication is vitious ; Fozit is but argumentative, and is no expeſſe confeſston 
4 atoidance, and it ought to anſwer the matertal part of the Barr, whichis the 
Difeiſin ; And he ought not anſwer unto it by argument: And it is not like 
Heliars Caſe; foz there both claimed the ſame Term, which cannot be gained 
by any, unleſſe by Gzant, and there entitling himſelf by a ſoꝛmer G2ant from : 
the ſame perſon, by u hom the Defendant claims, it is a good confeſsfon and 
avoidance of the laſt aſſignement : Whereupon it was here adjudged foz the 
Defendant, 


Perry verſus Diggs, Trin. 13. Car. rot, 402. 


Rror, of a Judgement given at Mar|borow. The Plaintiff declares in an 
Acton upon Trover agairft Baron and Fe me, that they converted ad uſom 
ipſorum ; where, aſter Ucrdic, upon Not guilty pleaded, and Judgment fo2 
the Plaintiff, tte Crro2 was aſsigned, that the Declaration was not good: 
Betauſe a Feme Covert, with her Baron cannot convert tothe uſe of the Feme, 
but all is done to the uſe of the Baron: Mhtreſoze foz this canſe it was re: 
verſed, 


Reeve verſus Digby Trin. 13 Car. rot. 303. 


ERror of a Judgement in the Common Bench, in an Aion upon the Cale, 

foz the diſturbance of uſing his common in a certain place called The Lakes " 
and ſhews the pꝛeſcription of Common, and the diſturbance by digging 40000, 
Turffs and making of a Fiſh pond. The Defendant pleaded, that he was 
XL o2d of the Panoz, and impꝛoved the ſaid ſeverall parcells, acco2ding 
to the Statute, leating ſuſficient Commen in the reſidue, Ide being 
thereupon, the Jury found, quoad the parcel u here the digging of the 40000, 
Turffs was, That the Defentant had not leſt tothe Plaintiff ſufficient Com- 
mon, and afcſed damages fire ſhillings and coſts, And quoad the digging 
ofthe Fiſh- ponds, That the Delor dant had leſt unto him ſuſficient Com 


nan 


— 


— 


356 Term. Mich · anno decimo terito 


mon, And upon this U erdic Judgement was given fo2 the Plaintif foz the 
firſt, which is directly found againſt the Defendant: And foz the other part, 
fo2 digging of the Figh-pond , Judgement was fo2 the Deferivaiit, and the 
Plaintiff in miſericordia : And hererpon the Erroꝛ aſsigned was, That this 
Uerdict was repugnant , To find that he had not ſufficiency of Common, and 
that he had ſufficiency of Common: Wherefoze the ürſt finding foz the Plain, 
tiff is good; and the finding of the ſecoud, which is repugnant, is void; And 
the Judgement being fo2 the Wefenvant fo2 part, is errontous. And of that 
pinion was Berkeley, becauſe it is one intire Iſſue. But J held, That the 
Aerdia is good enough ; fo2 it is in diverſis reſpectibus; and it may be he had 
ſafficieut Common not withſtanding the Fish pond, and had not ſufficient, in 
reſpect of digging the Turffs ; Ho fhe damages to the Plaintiff is only by rea: 
fon of the digging of Turtk. And lones doubte d thereof, Per quod Adjour- 


natur. : 


Hughes verſus Bennet, Trin. 13 Car. rot. 1536. 


33 Upon demurrer the caſe was. Edward Bennet Covenants , 
in conſideration ofa Marriage 'of his ſon John Bennet, with Elizabeth the 
daughter of Hughes, and ſuch a poꝛtton to be paid, to ſtand ſefzed of ſuchLands 
to the uſe of the wife fo: life , and tothe uſe of the ſon in tail, and Covenants 
in the ſafd Indenture in fo2m following , viz, That he was ſeiſed in fee of thole 
Lands of a4 lawfull Eſtate in fee, notwithſtanding any Act done by him, &c. 
And, That the ſaid Lands were of the annual value of 2001, per annum ultra 
Repriſas. The Defendant pleaded, That they were of the value of 200 l. 
per annum, notwithſtanding any Ae done by him. And hereupon the Plain: 
tiffdemurred, And it was argued by Lane fo; the Plaintiff , and by Rolls fo 
tze Defendant, And after argument at the Bar, all the Court reſolved, That 

"theſe woꝛds, For any act, &c. doe not refer to the ſecond Covenant, but only 
to the firſt part, that it make not a general Warranty : but the value is pꝛo⸗ 
perly in the conuſance of the Covenantoz, And it was his intent, that she 
should have a Joynture of the annual value of 200 l. abſolutely : And it is not 
p2oper to ſay, That fo2 any thing by him, 8c. it should be of ſuch a value, 
but abſolutely, That tt should bo of ſuch a value: Mheteupon it was adjud - 
ged fo2 the Plaintiff, 
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Hall verſ-s Marſhal, Mich, 13 Car. rot. 41, 


zARror of a Judgement in the Common Bench, in Aſfumpſit, 
B Whereas the Defendant, in conſideratton of 130 l. paid and 
23 ſecured to be paid, bargained and ſold unto him, ſeptimo Mar- 
@ ti1,nono Caroli,anno 1634. all the Fut zes growing upon ſuch 
23 A parcelofLand, to be taken befoze Mich,1635, That the De⸗ 
kendant in conſideration, c. aſſumed to the Plaintiff, That 

of he ſhould peaceably permit him to enjoy the ſaid Furze, and 
quietly to carry them away without diſturbance ; And although the Defen- 
dant had permitted him to carry away fifty loads of the ſaiv Furze; pet the 
Defendant did not permit him to enjoy the ſatd Furze, acco2ding to his pꝛo⸗ 
mile; but diſturbed him from taking 1000 Loads of them, which were grows 
ing upon the Land at the time of the Bargain. Upon Non aſſumpſit pleads 
ed, and found fo2 the Plaintiff, and Judgement given in the Common Bench, 


The Erroꝛ aſsigned was, becauſe he doth not ſhew the certain time of diftur- , 


bance, whether it were befoze Michaelmas 1635. otherwiſe there is no cauſe 
of Action. But all the Courtreſolved , That this is no cauſe of Errd2; Foz 
being after Uerdic , it is intended, that it was within the time, the Deten⸗ 
dant having pleaded Non aſſumpſit, and the cauſe of the damage appearing 
upon the Tryal ; otherwiſe there had been nocauſe to have damages: and it 
is not material that the time of the diſturbance ſhould be alleged in the Decla⸗ 
ration; fo2 it is collateral to the pzomiſe ; TWheretoze the Judgement was 
affirmed. 


Iames verſus Turney, Hill, 11, Car. rot, 753. 


Rror of a Judgement in Replevin, in the Common Bench. TUhere the 

Þ werendant made Conuſance as 1Bayliff to Sir lohn Stowell, Foz that the 
ſaid Sir I»bn Stowell was ſeized in Fee of the Minno? of Somerton, whereof 
a great Waſte called Kintmore ts, and from time whereof, &c, was parcel. 
And that the ſaid Sir John Stowell, and all thoſs whoſe Eſtates, &c. have had, 
time whereof, 8c. in the ſaid Pooz , A Court to be Holden twice every year by 
the Ste ward of the Panoꝛ, in which Coutt, upon reaſonable Summons, all 
the Commoners within the ſaid Common have uſed to appear, oz to be a: 
merced : And that within the Mano? is ſuch a Cuſtom, That the Steward 
ſhould out of the Commoners, chooſe a Jury to inquire of all Purpꝛeſtures 
and Pisfeaſans within the ſaid Common: And that the ſatd Jury had uſed to 
make D2dinances concerning the well uſing the Common; And that all thoſe 
who had Common, had uſed to be obedient to the perfozmance of thoſe Oz⸗ 
dinances, under a reaſonable pein to be ſet down by the Jury: Foz wbich peins 
fo:feited, the Lo2d of the Pano2 hath uſed, time whereof, &c, to diſtrain: 
And alleges in facto, That at ſuch a Court a By:-Law was made by ſuch, 
Q4qq being 
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bind one fo2 his Inheritance. 
by cuſtom foꝛ the Government ot the Common is good; And this is not to 


take away the Inheritance , but foz regulating the Common, Vid. 15 Eliz. 
Dyer 314, Co. 5. 62. 21 H. 7. 30. 2ly. Becauſe he dothnot ſhew , That the 
Plaintiff had notice of this D2dinance, But it being pꝛoclatmed in Court, as 
twas alleged in the Plea, he, being a Commoner, is bound to take notice 
thereof; fo2 none elſe is bound to give him notice. Thirdly , Becauſe coſts 
are given in this Cale to the Defendant ; And it was ſaid, That it is out of 
the Statutes of 7 H. 8. & 2 1 H. 8. being a Diſtreſſe foz a penalty. And of that 


point the Court would ad vile. 


The King verſus Heyward, and two others, his Sureties; - 


CCire facias upon a Recogniſance of the god behaviour. The Bꝛeach was 
aſsfgned, Becauſe Heyward ſatd to a Conſtable, in executing his Defice, 
Thou art a lying Raſcal, Secondly, Becauſe he ſaid to another who thzew 
down his hedges, One of you is dead of the Plague, and I hope I ſhall ſee more 
of you to die of the Plague. Thirdly, Becauſe he ſato to a woman, That ſhe 
was an Whore and Iade, and other foul wozds concerning her incontinency, 
Fourthly, Bccauſe he ſaid to one in the Church-pard, after Evening pꝛaper, 
That he was a forſworn Knave and a perjured Knave, The Defendant plead- 
ed Not guilty, And upon evidence at the Bar, it appeared by one witneſſe, 
That he ſpake to the Conſfable, becauſe he affirmed, That the Defenvant 
uſed to carry Pick · locks about him, Thou art a lying Raſcal, And the other 
witneſſes on the behalfof the King, did not pꝛove, That theſe wozds were 
in diſturbance of the execution of his Office, 02 fo any ac about the executing 
of his Difice. And fo? all the other wozds, they were wozds of heat and 
intemperance; but none of them tended to the b2zeach of Peace, oz to the 
Terrour of any, no2 was there any act done, but only evill wozds, And of 
thoſe wo2ds, the perſons againſt whom he ſpake them, gave the occaſt⸗ 
on, And although the manner of ſpeaking may be good cauſe in diſcretion, to 
bind one to his good behaviour; yet one being bound, woꝛds only, which 
tend net to the bꝛeach of Peace, oz terrifying others, o2 unto Seditfon , &c. 
ſhall not be ſufficient cauſe of fozfefture of a Recogniſance ; Foz then, by ſuch 
pzetence of wozds a man ſhould be in danger of his Recogniſance, which 
would be inconvenient, Wherefoze it was left to the Jurp to conſider of the 
verity and validity of the Eridence, and of the manner of ſpeaking them, 
Uhereupor,thep being a ſubſtantial Jury: conſidering thereof, gave their Mer. 
dict 1 the — „That he was not guilty, Vide 2 H. 7. 2. 22 Ed. 4.35. 
18 Ed. 4. 28. E 


Caroli Regis, in Panco Regis; 
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The King and Inſormer verſus Fredland, 


þ Rror of a Judgement in London, Upon an info:mation upon the Statute 
of 5 Eliz. fo2 uſing the trade wherein be wN as not b2ought up as an Appꝛen⸗ 
tice fo ſeven years, viz, foꝛ uſing the Trade of an Hempdreſſer, And fo2 
this the Erroꝛ was aſſigned,and all tic Court held, that this is no ſuch trade ag 
is within that Statute; fo2 it is not a Trade requiring much learning oꝛ skill. 
and every Pugbandman doth uſe it fo2 his neceſſary occaſions, and it is not 
within the woꝛ ds oz intent of the Statute. And Tones ſaid, he much doubted 
of the uſing the Trade of Biking and Bꝛeu ing. But it was thereto anſwe- 
red ( to which he agreed) that it extends only tocommon Bꝛewers and com⸗ 
mon Bakers, and not to any who bzew 02 bake in their p2ivate houſes: where- 
upon Rule was given ( abſente Brampſton ) That Judgement ſhould be re⸗ 
verſed, unleſſe cauſe, & c. Note, this wag without argument, being conceived 
tobe aclear Caſe, 


Anonymus. 


A Ction upon the Caſe, foz diverting of an ancient Mater courſe, qui 
currere conſueviſſet & debuiſſet to his ill. After Not guilty pleaded, 
and found foz the Plaintiff, it was moved by Rolls in arteſt of Judgement, 
that the Declaration was not good, becauſe it doth not ſhew any title to the 
Water-courſe by pzeſcription oz otherwiſe. But Grimſtonfo2 the Plaintiff 
argued, that the declaration was well enough; Foz being alleged, that it is 
antiquus Aquæductus, and that by it the water currert conſueviſſet & debuiſſet, 
tt compziſeth in it ſelf ſufficient title, eſpecially againft a ſtranger who diver: | 
| a tt: And all the Court being of that opinion, it was adjudged fo2 the Plain- 


Afterwards the ſame day, another Action upon the Caſe, foꝛ diverting an an. : 


tient Mater ·courſe, qui ad terram le Plaintiffs currere conſueviſſet & debuiſſet, 
to water his Land, and foz his cattel to dzink, After Uerdic fo2 the Plaintiff, 
— Henden took the ſame exceptions, and the ſame Rule was given a. 
9 ; 


Termino 
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Termino Trinitatis, annodecimo quarto Carol; Re- 
gis, in Zanco Regis. 
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Neviſon verſus Whitley, 


D Ebt upon an obligation of r001, dated 12. Julij, 10. Car, with condition 

fo the Payment of 54. 1, at the end of ſix months. The Defendant 
pleaded the Statute of 2 z Jac, of Uſary, and ſhews, that the ntiff lent 
him 50 l. 12 Iuli, and agreed, he ſhould pay fo2 Intereſt thereof four pounds, 
which is againſt the Statute, which makes ſuch an obligation, toʒ uſe of a hun⸗ 
dꝛed pounds above eight pounds by the year, to be void, &c. The Plaintiff re. 
pltes, that he lent the fifty pounds foz a year, and that the Defendant ſhould 
pay four pounds fo2 the foꝛbearance foz a year, and that the Plaintiff ſhould 
not demand it untill the end of the year; And, by the Scriveners miſtake, 
it was made payable at the half yearsend; and he, not knowing thereof, 
accepted of the ſald Bond: Wherefoze,-&c. The Defendant rejopns , 
that the lending was only foz halt a year , and that he was toi pay foz it 
four pounds fo2 that time, and traderteth, That upon the ſat 12, of Iuly, 
it was agreed the loan ſhould be fo one intire year; oz that he Ghoul foz⸗ 
bear it foz a whole pear. And herenpon the Plaintiff demurred : And 
Rolls fo2 the Plaintiff ſhcws, that the barr wäs ill, Becauſe ft was not 
pleaded, Quod corrupte agreatum fuir,&c, fo2 ſo is all the courſe of pleading, 
And the Plea is, That he ſhonld have fo: Jntereft ko; fozSefiring; And 
he doth not ſay corrupte, & c. And foꝛ thistauſe the Court( abſente Brampſton) 

e held, That the barr was ill. and that the Replication is well enough. Second⸗ 
ly, it was objecter, Chat this allegation is againſt the woꝛds of the Condition, 
But all the Court held, he might well make ſuch an allegation; Foz it is the 
ſhewing of the true agreement, that no intereſt was to be paid by the ſatd a. 
greement, but duch as ſtood with the Law. Thirdlp, Rolls excepted to the 
Rejoynder, Becauſe he makes there by the day to be parcell of the Ine, which 
oucht not to be, But he ought to traverſe the agreement only; and therefo2e 
the Reſjoynder to the barr was ill. And this was the opinion of the whole 
Court:but no Judgement, becauſe the Plaintiff offered to accept his Debt, and 
the Defendant offered to pay it, &c. ; 


Lloyde verſus Gregory: 
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Llectione firmx, Upon ſpecial Uerdid the Caſe was, A Leaſe fo ninety 
nine pears being made by a Dean and Chapter 1 Ed. 6. to begin at the feaſt 

of the Annuntiatfon, after the end of a Leaſe of fifty pears made anno 3 5, U. 
8, This Leaſe being aſsigncd to John Shepheard and William Shepheard , 
Infants of eleven years of age, they, anno 29, Eliz, (which was befo2c the end 
of the term foꝛ fiſty years,)take a new leaſe of the ſame Lands from ttc Dean 
and Chapter, fo2 the ſame term, and fo2 the ſame rent, and upon the ſame Co. 
venants ; And after the end ofthe ſaid term foz fifty pears, the Infants being 
of full age, enter and hold by that ſecond Leaſe, and pay the rent acco2dingly 
to the Dean and Chapter, which they accept foꝛ divers pears: And afterwards 
a new Dean and the Chapter cauſe an entry to be made, to avoid this Leals , 
and let it to theDefendant,who entred and ouſted them who were Jnfants,and 
made a Leaſe to the Plaintiff, &c. This was argued by Whirwick foz the 
Plaintiff, and by Maynard foz the Defendant, The firſt queſtion was, Whes 
ther an Jnfant may ſurrender a future intereſt by the taking anewLeaſe: o: 
if 
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Cafoli Regis, in Banco Regis: 36 
if he had Actually ſurrendered, it had not been void, being but an intereſt. ot a 
Term; And fo that point. all the Court ( abſente Brampſton, and he after- 
wards aſſented to that opinion) held, that a ſurrender by an Infant cannot 
be by Deed, but it is abſolutely void; and that a ſnrrende r by acceptance of the 
ſecond Leaſes is void, becauſe it is without increaſe of his Term, oꝛ decreaſe bf 
his rent and where there is not an apparent benefit, oz the ſemblance of a bene: 
fit, his Ads are meerly vold, and here is no benefit, oꝛ apparence of any to the 
Infant, foꝛ he hath no manner of advantage thereby, but cauſe; of-quarrelling 
by this Leaſe. Secondly, Wherzas it was objected, that it doth not appear; 
that the Jnfants had a Leaſe foz ninety nine years, fo2 it is miſrecited in the 
Gꝛant, viz, ths G2ant mentions the Leaſe foꝛ ninety nine pests to commonce 
ad feſtum Annunt ia tionis, after the Leaſe foz fifty pears be dotermined, and it 
ought to be a feſto Annuntiationis, the Court held it to be al one, foz there ſhall 
be no fracton of a dap, and it ſhall begin inſtantly from the determination ot 
the fo2mer Leaſe ; and it is not like the Caſe of Nillward and Maowaring ; 
where there was a recital, that a Leaſe was made 28 Hen. $, f92 pears, awd 
that Leaſe was granted, & c. whereas in truth it was dated 27 Hen, 8. Foz 
there is a whole pears differente, and no ſuch term: Wherefo2e it was ad» 
judged foz the Plaintiff, F: 140 14 named 


Arundel verſus Sanders, Hill, 13 Cat. rot. 1266, 


4 


T Reſpaſe uponthe Caſe, bzought by Bill in the Kings Ben ch, ſuppoſing, that 

- the Defendants Father held of him ſuch Land by Knights ſer vice, and 
died in his Homage, his Heir within age; and that he tcnvzed unto him a con« * 
ventent Partage, and ſhe's what, & c. and demanded ol him the value of the 
Pariage, &c. The Defendant Proteſtando to the Tenure pro placito, tra- 
verſeth the der, &c, And hcreupon the Plaintiff demurted, and it was te- = 
ſolved, that the Plea was ill; Foz the Tender is not traverſable, But Bear 
fo2 the Defendant moved, that the Declaration is itt, becauſe he declares in 
an Acton upon the Caſe, where it ought to be in valore Maricagii, And the 
Court doubted of this point, becauſe there is an eſpecial oziginal Writ de valo⸗ 
re Maritagii, But lones conceived, that Actfon upon the Caſe is maintaina- 
ble, As an Action upon the Caſe lies foz an Eſcape, as well as Aaion of 
Debt; ſo here it may be the one way oz the other. Another exception was ta- 
ken to the Declaration, becauſe it is not ſhewn , that the Anceſto2 was ſeſzed 
in fee of the Land ſed to be held, &c. And that was conceived to be a ma⸗ 
terial exception, Et ad journatur. 


Middlemore verſus Goodale. 


Ovenant, Whereas the Defendant by Andenture infeoffed I. S. of ſuch 
— — covenanted foz himſelt and his eirs, with the Feoffee his 
Heirs and Alsigns, to make further aſſurance upon requeſt: which Lands J. S. 
conveyed to the Plaintiff, who bzings this Action, becauſe the Defendant did 
not levp a Fine upon the Plaintiffs requeſt, The Defenvant pleaded releaſe 
from the ſaid I. S. with whom the firſt Covenant was made. and it was dated 
after the commer cement of this Sute; and thereupon the Plaintiff demurred. 
and all the Court agreed, that the Covenant goes with the Land, and that 
the Alsign at the Common Law. oz at leaſt wiſe by the @tatute Wall have 
the benefit thereof, Secondly, they held, that although the bꝛeach was in the 
time of the Aſgignee, yet if the releaſe had been by the Covenantee, ( who is a 
party to the Deed, and from whom the Plaintiff derives, ) befoze any Bzeach, 
oz befo2e the ute commenced, it had been a good bart to the Alsignee, from 
b:inging this wait of Covenant. But the bzeach of the Covenant being in 
the time of the Aſsignee, (02 not * a fine, and the Action bzonght by him, 
rr And 
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andTo attached in his perton, the Covenantee cannot releaſe his t Adlon; 
whetdin the Atsignee is interreſſed ; Whereupon Rule was given, that 
Judgement ſhould be entred fox the Plaintiff, | 


Thomas Harriſons Caſe, 


+ Home Horriſoh was endicted; Foz that 4 Maii, 14 Car. the Conrtg of 
1 ommon Went, Kings Bench, and Chancery, fitting, he ruthev t6 
tho Bar of the Som mon Bench , and in diſturbance of the Auſtices, and of ths 
Cbutt, and aviiſiitation of Juſiice , and againſt the King, and his Regal 
Puſeſty, pale & publice & mialiciole , intending to dꝛaw Juſtice Hutton, 
ohe br the Juſt the Common Bench, into diſpleaſure of the King , and 
4169) 6f other 85Sabjects / and to being him into danger of bis life, 
aJav:cd>fcittire? W his lite and \godvs', ſpake theſe wozds of him the ſatv 
Janes Hvrtof in the p2efenceand audience of the Jultttes there fit- 
\ CAreuls Mr. Juſtice Hutton of high Treaſon 2 He being hereof endicted, 
plbaded-Not gubſey "and by a Juty ol Knights and Cſquires wum found guilty; 
Wdconfeſoſng that he ſpake thole woꝛds purpoſely, and openly, becauſe Judge 
Hutton in his Argument in the Exchequer Chamber maintained, That the 
King might not charge his Subjects to find Ships, and that therein he denied 
his Supꝛemacie: And allo, That by this means ſtirred up the Subjeas to ſe⸗ 
dition againſt the King, And being hereupon found guilty, the Judgement 
was, That he ſhoald pay a Fine to the Ring ol ol 5c091, and be imp2iſcked 
vurlug the uind pleaſure , and ſhould have a paper npon his head ſhewtng his 
oFente; and cove therewith to all the Courts of W eſtminſter, and make his ſtth- 
milston in everp Court in Weſtminſter Hall , and in the Exchequer, fo2 it:ts 
an dffence to ævety Court. And it was inkozmed by Keeling Clerk of the 
, Ctown , That impꝛiſonment during the Rings pleaſure ts uſually entred, and 
not imp iſonment during life , but where there is an awarding of fozfetture of 


Lands during lilo. 
” Tke Marqueſſe of Wincheſters Caſe; 


Rror to reverſe a Judgement fo2 the King upon an Endiament again 
him by the name of L.92d Sr, Iohn, oz Reeuſaney, fo2 his abs 
ſence from Church fo2 two moneths ; wherenpon he appearing, and pleading 
Not guilty ; it was found by Uerdic , That he was guilty fox the abſence of 
one of the months, parcel of the time, and not gutlty fo2 the other month; 
Wherefoze it was adjudged, that he ſhould fo2feit twenty pound, and fo2 the 
other moneth eat inde ſine die: And the Kings Atto2ney ſignified his Pajeſtieg 
pleaſure, That if it were erronious it ſhould be reverſed ; and Rolls aſsfgn- 
ed divers Erroꝛs; Firſt, That the Endidment is apud Caſtrum Winton , any 
he dothnot lay in what County oy Pariſh Winton fs, Secondly," Jt is coram 
lohn f inch, &c. Iuſticiariorum de Gaila deliberand, and he doth not ſap Iuſtici- 
ari drum ad Aſſiſas, & ad Gailam: deliberand, Thirdly, Becanſe the Endta⸗ 
ment is againſt him by the name ol Dominum dt. lobns, without other addition. 
Fomthly, Berauſe the Endidment ts , Quod non acceſſit ad A, Eceleſiam Pa- 
rochialem prædict. And there is not any Church mentioned -befo2e :- And the 
Court held, That none of the Exceptions werte materfal ; and it was donbtey 
whether aff exception be good upon conviction of Recuſancy ; Foz the Sta- 
tute of 3 lac. is pꝛetiſely, That it hall not be void oꝛ diſcharged fo2 default of 
fo2m; oz other matter, until after-confo2ming- himſelf by comming to the 
Church. B:taftorwarvs, becauſe the Jndgement was not Ideo capiatur, 
and the omiſeion thereof is apparent to the Kings p2ejudice , And foꝛ that, ur⸗ 
on every ton vicion in Endia ments, the Judgement is Quod capiztur, foz 

this cat ſe the Judgement was reverſed, 
Mid- 


Caroli Regis, in Banco Regis ; : 6: 


Middlemore verſus Goodale, Ante pag. 361. 

V V As moved again by Bear fo2 the Defendant , and he took exception 

to the Declaration, That it was not good, becauſe he bꝛings the 
Action, as Alstgnce of Aſsfanee of the Covenantee, and ſhews , That the 
convepance was made to the Plaintiff, and Frances his Wife , and to the heirs 
of the Pusband ; and de bꝛings the Adton ſole, without naming his Wite , 
who is pst alive ; ſo it is not good; fo2 he ought to have jopned his Wife with 
him in the Action, And of that opinfon was all the Court (abſente Bramſton) 
Whereupon Judgement was given fo2 the Defendant , quod querens nil cap⸗ 
at p:r Billam, 


Mann ver/#: the Biſhop of Briffol'; Robert Hide, and Richard Hide 
Incumbent. Paſch, 14 Car, rot. 467. 


Uare impedit in the Common Bench, koz the Church of Wooton Fits- 
n in the County of Dorſet. The Plaintitk intitles 1,tmſelf to the Ad⸗ 
vowſon , fo2 that Mat garet Chubh Ws feized in fee of the Panoz of Wooton- 
fitz Payn, ad quod the Hobowſon was appendent , and upon 12 Septemb, 20 
Jac, let it to Robert Cobk fo? pears , a die-datus, Chat 13 Septemb. 20 lac. he 
enterd and was poſſeſſed, and that Margaret by Indenture 13 Sep «20 Iac. gtan- 
ted tho-Reverſion te William Biſhoþ and'dthers , to the uſe of the ſaid Marpa- 
ret foz her lite; and after to the uſe of lvan-Cook and the Heirs of her bo⸗ 
dy. That afterwdru.Margaret died, and Ioanentred\, and levied a Fine to 
the ſaid John Mann Bf the fatd Panoz, ad quod, 8c. Wherenpon at the next 
Abotvance the Plaintiff pzeſented; & The Defervant Robert Hide confeſ- 
ſeth the ſetfin in fes or the ſald Margaret, and that ſhe infeoffed him of the 
Panoz , 4d quod, &c. whereby he pꝛeſented, ccc. and traverſeth the grant 
of thre Reverſion , modo & forma &c. and Jfſne therevpon, Richard Hyde ay 
Incumbent , pleads and intitles himſelf, foꝛ that Margaret Chubb being ſeiz⸗ 
ed in tee 4 Aug. 191acobi, by het Deed granted to Robert lacob thefirſt and 
next Avoidance and that Robert Iacob die d, and made ſuch a one his Erecuto?, 
who granted the next Avoidance to the ſafd Robert Hyde, who pꝛeſented there- 
to the Defendant Richard Hyde, The Iſſue was upon this, Non couceſſit: 
e Jury upon theſe Jſaes found a ſpectal Uerdic, Foz the firſt , They find 
the Leaſe and Ozant of the Roevberſion ; and that it was to the uſe 
of "the {ſafo Margaret, duting ber lee; and after to the nſe of Robert 

loan Cookcame to the age ot twenty one years: and after to rhe 
nſe of Matthew Chubb and Ioan Cook, and the Peirsof the body of Join, by 
the ſaid Matthew to be engend2ed ; and after to the uſe of the laid loan and the 
heirs ol; her body; and after to the nfe of Robert and his heits. 
And they lind, That Ioan accompliſht her age of twenty one pears befo2e 
this bought, and that Matthew died withont Jſue of the vody of the 
ſaid Ioan, And that apon 4 Aug. 19 lacobi, Margaret granted to the ſaid Ro- 
bert Iucob, durante vita ipſius Roberti, primam & proximam ad vocationem, 
&c, and that he died befo2e the Church became void; and whether this were 
an abſolute grant of the next avoidance , as it was pleaded, o2 not, was the 
queſtion - And it was adjudged in the Common Bench fo2 the Plaintif, Quod 
non: And this Judgement was here affirmed ; Foz it is not an abſolute 
grant of the next avoidance, but it is limited unto him to p2eſent to the Ad 
bowſon , if it becomes void during his life, and not, that other wiſe it ſhonld 
goe to his Executozs, D2condip. Jt was moved by Holborn fo2 the Plaintiff 


in the WMrit 6f Erro, That the Iſſue being upon the grant of the Reverſion. ' 


whether it were granted modo & forma prout - The Uerdid found, That it 
was granted to the uſe of Margaret fo2 life ; and after to the uſe of &c, ut ſu⸗ 
pra. And although it be found, That the Cates were determined befoz _ 
Act- 
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Action bꝛought pet it ſhould have been ſhewn ; Foz there is no ſuch G2ant , 
modo & forma prout. But it was argued by Grimſton foz the Defendant , 
That theſe Eſtates being determined, need not be mentioned, elpectally in 
this poſſeſſo2y Sute, the queſtion being only foz an avoidance faln; And al- 
though the Travers be found , Quod conceſſit modo & forma, that extends 
not to the uſes limited, but non conce ſſit Reverſionem modo & forma prout, 
and it is found, Quod conceſſit Reverſionem modo & forma , and the Eſtates 
determined, need not be mentioned, as 14 Ed. 4, 1. Feoffment to thzee , the 
one dies, ft may be pleaded to be made to the Survivozs, not mentioning him 
that is dead; and all the Court being of that opinion, Judgement was 
affirmed, \ 


— CG 


Evam and Cottingtons Caſe, 


FE Vans and Cottington, and ſeven others, were endiced fo: a grand Rito, 


That they, with others there named»; to the number of one thouſand per⸗ 
ſons, made a Reſcous and Aſſault upon Henry Smith a Bapliff , who by ver- 
tue of a Warrant upon a Bill of Middleſex ;' againſt William Cleer , had ar⸗ 
reſted him, and was carrying him to pꝛiſon. and they pzocured him to eſcape. 
The Arref was at Chariag-Croſſe in the Pariſh of St Martins in Middleſex ; 
and after the Arreſt they allaulted the Bayliffs, and beat them; and the 
Bapliffs putting the Pziſoner into an houfe toꝛ ſafe keeping againſt. the Tu- 
mult , they aſſaulted the Youſe; and notwithſtanding a Juſtice of peace, aſsiff- 
ed with thzee Conſtables, made pꝛoclamation foz keeping the peace, and fo 
their departure, yet they continued their aſaalt , bzeaking open the houſe, 
and with ladders taken from the Kings houſe at White-hall (where the King 
with his Court were reſivent ) upon the twenty fourth of March 13 Caroli; in 
&e afternoon of the ſaid day, made this Riot and Reſcons , and cartfed the 
Pzſſoner away thzough the Kings houſe, and cauſed him to eſcape; Upon 
this Endictment nine of them being arraigned, plead Not guilty, snd four of 
them, viz, Evans, Cottington, Thomas Groom, and Heatley, being arraigned , 
were found gullty; and five of them were found not guilty; but again thꝛee 
ol them was p2obable evidence, That they were aiding to this Riot and Reſ- 
cous : but the Jury acquitted him; Wherefoze becauſe it was ſo great a Ri. 
ot and offence , being committed ſo near the Court, it was adjudged, That the 
ſaid four perſons which were ſo convicted, ſhould be committed to Pzffon ; 
and every of them ſhould pay 300 pound Fine to the King, And that every of 
them ſhou d ſtand on the Pillo2y at Weſtminſter and Charing-Croſſe , where 
the Riot was done; And that Thomas Groom who was a Cobler , and en⸗ 
tred into the honſe with a dzawn Swo2d, and a Kettle upon his head, as an 
Helmet to defend himſelf, ſhould ſtand upon tbe Pillozp with a @wozd in bis 
hand, and a Kettle upon his head, and ſhould be bound with good Sureties 
fo2 their good behaviour, befoze they ſhould be delivered; And the thzee which 
were acquitted, againſt whom was ſuch pzobable Evidence, were bound to 
find Sureties fo2 their good behaviour. 


Thomas Barkhams Caſe, : 


Ne Thomas Barkham, upon an Habeas Corpus awarded to the Warden 

ot the Fleet was b2ought to the Barre, and it was returned 
That he was committed 11 Novemher 1607. by Warrant from the 
Todos of the Counſel to the Fleet, to remain there until other Oz 
der given; And foz that there was not any cauſe of commitment mentioned, 
: cither 
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cither in the commitment 02 return. the Court conceived it not fitting to de⸗ 
tain him in Pꝛiſon; Whereupon he was diicharged by Bapl, 


Lawſons Caſe, 


O Ne Lawſon at the ſame time, upon another Writ of Habeas Corpus to 
the Warden of the Flet; and returned, That he was committed 4 
Maii 1638, by the Lo2dg of the Councel, and no cauſe hen, was therefozg 
let to Bapl. 


Smith verſut Smith, 


Sſiſe of a Rent-ſeck in the County of Cambridge. Upon a ſpetial Uer: 
dic the Caſe was; That a Rent-ſeck was granted of four pound per an- 
num by Jobn Smith to Nathaniel his Son in fie, iuing out of an houſe called 
the V oicorn, in Lynton, payable at tte Annunciation and S. Michael, at the 
houſe of the ſaid Nathaniel in Lynton, to begin at M chaelwas after his veceaſe, 
and gabe ſix pence in name of Seiſin: And fo2 rent due at the Annunctatfon 
- 1637, and fix pears befoze, and not paid &c. The Jury find the grant of the 
rent and ſeiun given, and the demand at the ſato houſe called the Vaicorn , at 
the ſaid Feaff of the Annunctation 1637. and that none was there to pay it; 
And whcther this were a diſſeiſin foz the Rent arrear, was the queſffon - 
The doubt was, whether it were a good demand foz the Rent, at the feaſt of 
the Annunciation, at the houſe out of which it was {Muing, and not at the 
houle where it was payable : And it was reſolved by the chief Juſtice, and by 
my ſelf, being Juſtices of Aſsfze , after advice had with other of the Judges, 
who we re of the ſame opinion, That it was a good demand, and a diſſeiſin 
fo2 not payment; and that this gift of ſix pence in name of ſeiſin was good ſei⸗ 
fin : And the Jury found all in damages, viz. twenty four pound, not menti⸗ 
oning it to be foz arrerages of Rent; and it was well enough ; fo2 the 
zeſidents warrant both waps; Whereupon it was adjudged fo2 the Plain⸗ 
iff, Vide Cok, Lict, 153 Cok. 7. fol. 28. and the Book of Entries fol. 78, & 
79, Hill. 45 Eliz, rot. in Com, Banc. Midd. Aſſiſe for a Rent · ſeck, 
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Reſpaſſe .. .. gainſt Baron and Feme, fo2 bzeaking his Cloſe, 

After Uerdic fo2 tbe Plaintiff , the Baron died betwixt the day of the 

Niſi prius, and day in Banco. And now Archibald moved, That no 

Judgement ſhould be entred: Foz the Baron being dead, the aaton 
quoad het, by the ac of God ts abated ; And foz that cited 5 Ed, 3. 295, 11 
H. 7, 6. And it was held by all the Court, That the death ol the Plaintitk oz 
Defendant after Werdict by N:fi prius, and befo2e the day in Banco, ſhall as 
bate the Mit 02 Bill. And although Baron and Feme be but one perſon in 
Law; pet, foz as much as the Baxon is dead befoze the day in Banco, no 
Judgement map be entred And it it be entred it is Erroz. But becauſe 
this is in an action of Treſpaſſe. which ts but p2rſonal, and is joynt and ſeve- 
ral, the Court doubted: Foz it is cleer, Jf the Feme had been dead, and 
the Baron ſurvived , Judgement Gould have been entred againſt him. And 
here there is no doubt but that the ſurtiving ſhall be chargeable foz the Trel⸗ 
paſſe, But whether the Biel fhall abate , the Court would ad vile, per quod 
ad journatur. | 


Ceely verſus Hoskins. Hill. I 3 Car, rot, 695, 


þ Rror of a Judgement in the Common Bench, in an Action for theſe words, 
AL hou art forſworn in a Court of Record, and that Iwill prove, After Uer⸗ 
dict, upon Not guiley, and found foz the Plaintiff , the Delendant there mo- 
ving that theſe woꝛds were not actiona ble, and Judgement being there given 
fo2 the Defendant, a Writ of Erroz was b2ought and alsigned in point of 
Judgement. And now Rolls fo! the'Plaintiff, in the WMzit of Erroz, mo- 
ved to have the Judgement reverſcd , becauſe the wo2ds are very lande. 
rous ; and as much as it he had ſatd, he was a perjured perſon, But May. 
natd fo2 the Defenvant, in the Writ of Erroz, ſaid, That it had been much 
debated in the Common Pleas , and the Court there agreed, That the Adi - 
on would not lie: and he conceived the reaſon to be, becauſe he did not ſay, 
in what Court of Recozd he was fo2\wo2n; No2 that he was fozeſwoꝛn 
in giving any evidence to any Jury; And it may be that he intended 
only, that he was fo2\wo2n , not judicially, but in oꝛdinarp diſcourſe in ſome 
Court of Recozd. But lones, Berkeley and my ſelf held cleerly, That the 
Action well lay; and ſuch fozein intendment as Maynard pꝛetended, hall not 
be conceived ; And it ſhall be taken that he ſpake theſe woꝛos malittoufly, ac. 
cuſing him of perjury; and foꝛ a falſe Dath taken judicially upon judicial pꝛo⸗ 
ceedings in a Court of Recozd, and ſhall be taken accoꝛding to the Common 
ſpeech and uſual intendment: as to ſay, Such one fs a murtherer (not ſpeaking 
whom he murthered, oꝛ when) an Action lies; And it ſhall not be intended 
that he was a murtherer ol Hares, umelle ſuch foꝛain intendment be diſcove⸗ 
red oꝛ ſhe hun in pleading. Wherefo2e they all heid, That the Judgement is 
erromoug. But becauſe Brampſton was abſent , thev would adviſe. And af: 
terwards the Judgement was reverſed, and the Plaintiff recovored, 


Mor- 
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Morley verſut Pcagnell, Trin. 14 Car. rot, 549, 


Ction upon the Caſe, Whereas the Plaintiff is owner of a common Inn 
A in Eaſtgeſtock, that the Defendant maliciouſly erected a Tallow furnace, 
and boyled therein much ſtinking Tallow to the great annopance of him and | 1 
his Gueſts : And by reaſon of ſuch ſtench, artſing thereupon, many of his * 
Gueſts left his houſe, and many of his Family became unhealth ull. Upon 
Not guilty pleaded and found fo2 the Plaintiff, Germin Serjeant moved in .'F 
arref of Judgement, that an action lies not; Fo2 he being a Tallow-Chand: 1 
ler, ought to uſe his Trade. which cannot be ſaid to be a Nuſance. But all '$ 
the Court held that as the Declaration is penned, the Action is maintatnable: 4 
Foꝛ every one ought ſic uti ſuo, quod alienum non ledat: Then when the 1 
Plaintiff is an Jnn-keeper, the Defendant creainga Talow furnace annoy» * 
ed his houſe with ſtenthes, elpectaly by boyling ſtinking tuff, And ſo in the ; 
Caſe of Tohayle, who etc qed a Tallow-furnace croſſe the ſtreet of Denmark» it 
houſe in the Strand, it was found a Nuſance upon the Endidment, and adjudg- 4 I 
ed to be removed: Whereupon Judgement was here given fo2 the Plaintiff. 1 


leffryes ver ſu, Payhem. Trin. 14 Car, rot. 528. 


Ction for theſe words, of the Plaintiff , being an Atturney, He is a baſe 
cheating cozening knave, and hath cheated me as never any man was cheat - 
ed; The queſtion was, whether an Action would lie foꝛ theſe wozds : Foz if 
he had not ſhewn, that he was an Atturney, an Action would not have lien; 
And as it is layed barely without any circumſtance, it doth not appear that it | 
toucheth him in his p2ofeſsion ; And therefoze the Court would adviſe, 


Droitd' Advouſon for the King verſus Sir Iohn Dreidon 1 
and three others. / 


T He parties being at ifſae, and put upon the grand Aſsiſe, there iſued there- 

upon a Venire facias, to return quatuor Milites: That they cum ſeipſis, ſhould 
return twelve others, who with the ſaid four, ſhould make aJury returns 
able Octabis Michaelis: And upon the day of Eſſoyns vz. 16, Octob. 14 Car. 
the Demandant appeared, and pꝛaped, that the Tenents be demanded. And 1» 
befoze Juſtice Berkely (who only kept the Eſſoyns) the Tenants being dc- 1 
manded, lames Tutlow, their Atturnep, appeared; And the Demandant pꝛay⸗ 1 
ed that their default might de reco2ded, foz they ought to appear in perſon; 1 
But Berkeley held, that they might well appear by their Atturnep, who was 1 
admitted befo2e upon the Recoꝛd: And afterward he pꝛaped foz the Tenants, WE | 
that they might be eſoyned ; which being contradicted by the Plaintiff, Juſtice WEE / 
Berkeley cauſed the pꝛayer to be entted. And after the four Knights being | 
ealled, appeared, and they were appointed to chooſe others unto them ; And q 
there being a queſtion about the number, they were appointed to chooſe twen- 'Þ 
ty unto them, to make the number compleat (as the Clerks ſaid was the 'H 
Conrſe. But now being moved in full Term, it was reſolved. Firſt that the 14 
Tenants may appear by Atturney. Secondly, that the ENoyn caſt was not 
allowable; becauſe the appearance by their Atturney was entred and reco2- 
ded; And if an Cſopn would lye, it ſhould be as well caft fo2 the Atturnep as 8 | 
fo2 the Tenants. And when an appearance by thefr Atturney is reco2ded , | 
they cannot at the ſame time be Eſſoyned, wherefo2e fo2 this cauſe, the Eſſoyn 
caſt was diſallowed. Thirv!y, The queſtion was, whether this Eſlier of 
twenty to the four Knights be good. Oz whether they ought to chooſe and re- 
turn twelve only: And it there ought to be twelve only returned whether 
the return of twenty makes not the whole return vold; Oz that it ſhall be 
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good foz the twelve, and ſurpluſage foz eight? Hereof the Court would adviſe. 
And wt.ether there might be any challenge againft any of the four Knights be. 
tauſe no exception was taken agai..ſt them the firſt day » Vid, 15 Ed, 4. 1.39. 


Ed, 3+2+7 H, __ 2. 22 Ed. 3+ 18. 


Mulcarry and verſus Eyres and others, Mich. 13. Car. rot. 333, 
Reor of a Judoement in tie Rings Bench in Ireland, in Ejectione fitmæ 
Loaſe by the Cart of I umond of fozty Peſſuages. five hundzed acr 

XL and; fo2ty acres of Peadow, two hund2ed acres of Paſture, one hun As 
cres of Bogg, and one hundzed acres of B2uery, in the Ufliages and Territo- 
ries of D. S. and V. upon Not guilty pleaded, a ſpeciall Uerdic was found, that 
tze Earl ot Tumond being ſeized in Fee. let it to the Plaintiff ſoꝛ one q twenty 
pears, tendꝛing rent, with condition, that he ſhould not let oꝛ alien any part a- 
bove thꝛee pears and if he did, that the Leale ſhould be void, and he reenter. And 
he let fo2 thꝛee years; and ſo from thzee pears to thꝛee years, during the term 
of his life, it he lived ſo long. And the Carl, after this aſsignment accepted 
the rent due from the Alsignee, and notwithſtanding re-entred. and made 
this Leaſe to the Plaintiff. Ann the Defendant re-entred. The Que⸗ 
lions made in lreland upon tis Leaſe were. Firſt, whether it were a bꝛeach of 
the Condftton » Secondip, Whether the accptance of the Rent by the hand of 
the Aſsfgnec, makes it good, and diſpenſeth with the beach; eſpecially the ac- 
ceptance being at another Rent⸗day⸗ And it was reſolved there, and adjudg⸗ 
ed fo2 the Defendant, But the Court here reſolved, that it was a plain 
bꝛeach of the Condition And the acceptance after might not diſpenſe with the 
Condition, ſeeing it was that it ſhould be void: So it was abſolutely determi⸗ 
ned. But then an exception v as taken here to the Declaration by Grimſton, 
That one hundred acres of Boon was not god: foz there is not any ſich woꝛd 
known. But it was heid to be an uſual woꝛd there, and well known; and if 
it were not, pet the Plaintiff might releaſe his demand as to that Land 
and have his Judgement fo2 the rcſivue. Another exception taken by him 
was, becauſe it was in Villis & territoriis. But it was held to be well enough; 
fo2 they be of the ſame ſenſe ; And it not, it is but ſurpluſage fo2 Territoriis: 
Mheteupon Rule was given, that Judgement ſhould be reverſed, nnleſſe o⸗ 
ther catife were ſhewn, And afterwards being moved again, the Judgement 
was reverſed; and Judgement given to the Platntiff, Quod tecuperet Termi- 
num ſuum prædictum. And it was moved how Habere facias poſſeſſionem 
ſhould be awarded; And reſolved, that there ſouly'be a Writ direced to the 
chicf Juſtice in Ireland to reverſe that Judgement, and commanding to award 


Execution. g 
Thomas Smith verſ#s Richard Codker, Trin. 14. Car, rot. 1499. 


Ction for theſe words of the Plaintiff, Thou and thy Wife) innuendo the 
Plaintiff and Agnes his Wife ) are both Witches, and have bewitched my 
Mare, innuendo the Mare of the ſaid Thomas ( where it ought to have ben 
the Pare of the ſaid Richard. After Uerdic þ upon Nor guilty)fo2 the Plain» 
tiff it was moved in arreſt ol Judgement fo2 the Defendant, Becauſe that two 
cannot commit one Witchcraft, alſo it cannot be the Pare of thePlaintiff and 
the are of the Defendant, as prædicti Thomæ tmpo2ts,Sed non allocatur; Foz 
the wo2ds ought to be referred, as they were ſpoken, viz. That both of them 
be witched my Pare ; And both refers to each of them, that they had ſeverally 
committed the offerce ; Fo2 ffa man ſatth to two, pou both have murdered 
J. S. each of them ſhall have his Aaton ſcverally, and not joyntly, as 28 Hen. 
N. fol, 19. Dyer is. And fo} the laſt woꝛds innuendo the Pare of Thomas , 
Thom as fs repugnant ts the pzccedent wozds , &c. Thereſoze Judgment 

was vfven fo; the Plaintitk. 
A 
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12 of Allault and Battery againſt Baron and Feme, fo a Battery 
done by the Feme ; The Defendants being found guilty, the queſtion was, 
whether a Quod capiantur ſhould be entred againſt Baron and Feme ? And it 
was reſolved, that a Quod capiatur ſhalt be againſt the B:ron only: And Keel: 
ing Clerk of the Crown, and Hodſen the Se tondary infoꝛmed the Court, that 
ſo wote an the Þzefivents, although the w2ong is only done by the Feme. 


Kemp verſ#r Barnard, Hill, 13 Car, rot, 1252. 


V Pon a ſpec{al Merdict the queſtion was, whether a Leaſe by the Bing, un⸗ 
ver the Exchequer Seal, of Lands uſually demiſed to one to? life , Re- 
mainder fo2 life, Remainder to a third fo: life, reſerving the uſuall Rent, 
ſhall he good 02 not? Maynard foz the Defendant very much urged, that it 
could not be, but under the great Seal; foz a Freehold cannot paſs from the 
King, bat by patent under the great Seal, But all the Juſtices held, that 
leaſes fo2 life, under the Crchequer Seal, teirg of Lerds uſually leaſed, 
and reſerving the ancient Rent, are alowable and good foz the Kings benefit, 
that his Land ſhall not lie unlettcn, And lones affirmed that all the Barons 
of the Exchequer ſaid, That it was thefr Courſe to demiſe as well fo; life as 
fo2 years, aud it hath alwayes ben ſo allowed; and of their courſe there, 
this Court ſhall take Conaſance, as it is in Cok. lib. 2. fol, 16. Lanes Caſe, 
And fo? this cauſe Rule was given, that Judgement ſhould be entred accoz- 
dingly, unlefle, &c. 


Talory verſus Iackſon. Trin. 14 Car. rot. 187. 


| þ — upon the Statute 2 Ed.6,fo2 carrying away his Cozn, the Tythes not 
being ſet ont, 20 lac. 21 Iac, and ſo untill 11 Car. The Defendant 
pleaded fo? the laſt th2& pears Non deber, and foz the reſidue , the Statute of 
21 Iac. of Limitations. And herenpon the Plaintiff demurred , and the Re- 
co2d being read, all the Conrt held, that the Statute voth not extend to this 
Action ; Mhereupon Rolls foz the Defendant moved, that the demurrer 
ſhould be waved, and they would plead Non debet fo; all: But the Court ſaid, 
It could not be without the Plaintiffs conſent, 


\ 


Anonymus. 


EKror in the Exchequer Chamber of a Judgement given in an Ejectione fir- 
me in the Kings Bench. The Plaintiff aſsians foꝛ Erro; (that whereas 
five were named Defendants ; vnd in the Reco2d it is mentioned, that after 
tbe Uerdic againft them all, and after the laſt Contirmance, two of the De- 
lendants were dead, as the Plantiffſurmiſed ; andthe Defenvants hoc non 
dedicerunt, fed cognoverunt fore verum, the Judgement is entred againſt the 
thee, ) that the two did not die ſince the laft Continuance made upon the Roll; 
but long time befo2e the Uerdic, and befoze divers Continuances upon ths 
Roll entred ; 'Whereupon Banks the Rings Attozney moved, that it might be 
examined in this Court; but the Court held, that they might not here make 
any ſuch examination, being after the Judgement entred: And then it was 
moved, whether an Erroꝛ in Deed be aſsigneable in the Exchequer Crams 
ber, upon the Statute of 27 Elz. Betauſe as Ber kelev (aſd, the Statute only 
gives authozitp to examine Crro2s in Law. But Brampſton Iones and my 
telf, held, That it is well aſsignable; fo2 the Statute giving the Writ of Er⸗ 
192, gives that autho2ity as well to * Errozs in Deed, as Crro2s 
tt in 
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in Law. @Then it was moved how it ſhould be tried, and Hoddeſden the 
Secondary ſaid, That it hath been tried by Niſi prius out of the Exchegucr 
Chamber, and there be divers p2eſivents to that purpoſe, But [ones ſaid he 
doubted thereof, becauſe the Statute gives this power to the Juſtices of the 
one Bench, and the other, And that the Court of the Excheguer Chamber is 
newly erected. And Berkeley held, That it was not the intent of the @tatute, 
27 Ell. to give them ſuch authozity, But Brampſton chief Juſtice and my ſelt 
doubted thereof, Becauſe the Dtatute giving authozity to reverſe oz affirm, 
implies an allowance of the means to doe it; Whereupon adjournatur, Mich. 
42 & 43 Elize rot. 335+ Rewe verſus Long. Error in the Exchequer Chamber 
in fait, aſsigned and try2d by Niſi prius, and found, and foz that cauſe reverſed. 
Simile Hill, 16, 1ac rot. 75. Error in fair, aſstgned there, and tried by Niſi pri- 
us, Conſimile, Mich. 10. Car. rot, 169. betwixt Smith and Marchant; F 


Thornton verſ#: Lyſter. 


Teer of Aſſault, Battery, and Wounding, t Aug. 13 Car. The Deen. 
dant juſtifies in his own dekence, bp reaſon of an Aſſault made by the 
Plaintiff; Aſſae being thereupon, the Defendant gives in evidence Aſſault 
and Battery by the Plaintiff, 2 lulii 13 Car, befoze , and that it was in his 
own defence, and pꝛoduced divers wi:nefſes to pzove it. The Plaintiff che ws, 
That the Battery which he intended, was 9 Iul. 13 Car. and he pꝛoduced alſo 
divers WitneCes to pꝛove that. And Littleton the Kings Sollicito2 and others 
of Connſel with the Defendant inſiſted, That it was no evidence; fo; the 
Plaintitt ought to have made a ſpectal Replication, t ſhewn that ſpecial mat- 
ter. But all the Court held, Jt was not requiſite ; And if another day had 
been ſhewn in the Replication, it could be a departure: But it ſuificeth to 
chew it in evidence to be done at another day , ſons ſon aſſaulc, fo2 the dap is 
not material. lones ſaid, if they had both agreed upon one dap, it would 
have been ſpecally pleaded : But Brawpſton held. Jt was all one; aud as it 
is now pleaded to be at ſeveral days it ts cleerly unnecearp : And the Solt- 
citoʒ urged , That it ſhould be found ſpccially: But the Court ſald, it was ſo 
tleer, they would not have it lo found, And the Jury gave one hundzed pound 


damages, 


Latham verſ#s Atwood, Mich. 11 Car, 


gion of Trover and Converſion, of two hundzed and fifty paunds of Hops. 
A Upon Not guilty pleaded , the Caſe appeared to be, Feme , Tenant fo2 
lie , takes to Husband the Plainti ft. quinto Caroli, the Remainder being 
to the Defendant foꝛ his life. Theſe Mops were growing out ok antient 
Roots, being within the Land in queſtion ; The Feme dies 9 Aug, nono Ca- 
roli , the Hops then growing and not ſevered, &c, And whether theſe Pops 
appertained to the Baron, 02 to him in Remainder, was the queſtion - Be- 
cauſe ſhe died ſo ſmall a while befo2e the gathering of them; and they be ſuch 
things as grow by manurance and induſtrp of the owner , by the making of 
Pills and ſetting Poles. And the Court, upon the motion of Grimſton , who 
was of Counſel with the Plaintiff, held, That they be lize Emblements, 
which ſhall goe to the Baron, oꝛ Crecuto? of the Tenant fo life, and not ts 
him in remainder ; and are not to be compared to Apples o Nats, which grow 
of themſelves ; Wherefo2e avjudged foz the Plaintiff, 


Bayus 
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Bayns werſ# Brighton, 


nee 40 f. upon a Bill Dbligato2 y, and declares,That the Defendant by 
his Bill, dated Febr. conteſſed himſelf to be endebtep to the Plt. in 204. 
ſolvend. at Michaelmas following, d quam quidem ſolutionem faciend. he did 
oblige bimſelt in fo2ty ſhillings and foz non payment of the 40 s, the Aion 
was bzought. The Defendant pleaded , That at the time of the Obligation 
making, he was within age, and Jſſue thereupon , and found fo2. the 

- tiff: And now Germin Serjeant moved in arre@ of Judgement , Mha 
Detlar ation was ill, becauſe it is not therein alleged, That the entp, 
lings was not paid at the day; fo2 if otherwiſe , the 1 e 
And of that opinion was ali the Court; Fo2 it is not an Obligation with a 
Condition; Wherenpon Rule was given, Chat Judgement ſhould be en- 
trev foz the Defendant , unless, &c. | W. 


Anonymus. 


| 


FRror ofa Judgement in the Common Bench, in Action for words. Where 

as the being an Attozney ; and maintaining himſelf, his Wife, 
and Childzen by his pꝛadice, That the Defendant ſpake theſe woꝛds ol him, 
and of his D:fice , He is a very baſe Rogue, and à cheating Knave, and doth 
maintain himſelf, his Wife, and Children by his cheating. Upon Not guilty 
pleaded, and verdict fo2 the Plaintiff, and Judgment given, the Erroz aſſigncd 
was. That an Acton lap not foz theſe woꝛds. But ali the Court held, That 
the Action was maintainable; Foz it toucheth him in his P2ofeſsion; Where» 
upon Judgement was affirmed. 


Davenport verſus Penſell. Trin 14. Car, rot. 698, 


A Sſumpſit againſt an Avminiftratoz, durante minore ætate of I. S. upon a 

A pꝛomiſe to pay fo2 fozbearance of a ſum, &c. The Defendant pleads, 
That the ſafd I S. was above the age of ſeventeen ycars at the time of the pʒo⸗ 
miſe ; and thcrenpon it was demurred. The queſtion was, whether the ad⸗ 
miniſtration ſo committed, durante minore ætate, inſtantly determined, by 
bis coming of ſeventeen years of age; foz then the adminiſtration ceaſing, 
there cannot after be any conſidcration to ground a pꝛomiſe + And it was ur⸗ 
ged ; That in our Law Minor ætas was one and twenty years: But Grimſton 
of Counſel with the Plaintiff, ſaid , That this was to be confivered acco2ding 
to the Civil Law, which appoints ſeventeen pears to be full age in ſuch a 
Caſe, Cok. lib. 5. fol. 29, Et Curia adviſare vult. 


Appleton verſus Stonghton, Hill, x o Car. 256. 


ebt. Upon the Statute quinto Elizab. and Demand 221, Becauſe he u⸗ 

ſed within London the Trade of a Poynt-makcr, fo2 the ſpace of eleven 
months,, not being bꝛought up as an Appꝛentice fo2 ſeven pears The De⸗ 
fendant pleaded the cuſtom of London, That any who is a Freman of one 
Trade, may uſe any other Trade within the Citp ; and pleaded the Statute 
of 7 R. 2. which tor firms the Cuſtoms of London, &c, Upon this Plea a De-. 
murrer was tend2ed, and the queſl ion was, Whether ſuch a Cuſtom may be 
gcod againſt the Statute of quinto Elia But becouſe it was a general Statute , 
the Court inclined in opinion, That this Cuſfem might be good, end not taken 
away by the ſaid Statute, be ing a ſpecial Cuſtom in a particular place. Then 
the Plaintiff took Iſſue upon the Cuftom, and the Defendant jopned ; and the 
Plaintiff ſurmiſed, That there is a Cuſtom in london, That if any Cuſtom 
ot 
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Cuſtom; and th 


cogr, 
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Ttabr 
vi 


{9 was a Pil:trpal ; Fo? it being a cuſtom which concerns 

gb not to be ttyed by (ach a Certffeate, but by Jurp. And 

be- ko: the Dekondant, inũſted much upon a Caſe in the 

repoꝛtev by the Lo2d Hobert; Chat a Cuſtom of London, 

the Citizens, ſhalt be tried per Pais: But after long deltbe⸗ 

ration, it was reſolved by all the Court, That the CTrpal was good, eſpoctal. 

ly when the Plaintif hath ſhewn, That there is ſuch a Cuſtom , Chat it chan 

be ſo certified , and the Defendant hath conkelled it; ſo as this manner of Cri⸗ 

al, being as ft were by his conſent , he Mall not after ſuch Trial except againſt 

it, And this Cuno doth not concern all the perſons. of London, but only 

thoſe; who uſe manual Trades: As if the cuſtom to deviſe in Poztmain, oz 

of fozein Attarhments had be en tryby by Certificate; ſo here the Trial is 

goßd; And tt was adm ged fo2 the Plaintiff,: Vid. Cox. lib, 4. 30. 39 Hen! G. 

1 . lib. 9. fal. 3 1. Broke London 17. 21 Edv. 4. 4. 33 Hen. 8. Brook Tri- 
als 14 e * 14 FG f. 


— 
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2 Iomlins verſus Brett. 


FE Re or of a Judgement in the Common Bench, in Formdon in Deſcender: 


- «© © Wher the Tenant vouched J. S. And the De mandant counterpleads That the 


ſaid Job, Sty le, oꝛ any of his Anceſtoꝛs, & c. nunqua m aliquod in tenementis &c. 
omifting the word habuerunt. And Jffue befag Joyned, and Niſi prius az 
warded, at the day of the Niſt prius the Defendant made decault ; and at the 
dap in f anco he made another default; whereupon a Grand cap. Was awarded, 
and Jirdgement giden: And now Erroꝛ brought, becauſe there was no Illue 
jopned by the Tenant. But the Court would not allow thereof , but afürm- 
ed the Judgement: Foz after the detanlt, the iae and the pleading is out of 


the Coutt, and the Judgement is only upon the delault. 
Aungel verſ#z Sir William Cooper. Trin. 10 Car, rot, 133 t. 


Rror of a Judgement in the Common Beuth. Where fu a Scire ſacias ups 
on a Judgement of 900 l. and Execution thereupon, the Defendant there 
being dead, Lhe Plaintiff ſurmiſed, that he was ſefzed of Lands in the 
Counties ot Kent, and Surrey , and pꝛaped a Scire facias into the ſeveral Coutt« 
ties: And the Sheriff of Kent returned, That Aungell was Terr - tenant of 
the Land in the County ot Kent: And the Sheriff of Surrey returned, That 
one Bell and his wife were Terr» Tenants of the Defendants Lands in Surrey, 
TWhertenpon Aungel being warned, took upon him the Tenancy of the Lands 
mentloned in the Sheriffs return, And pteaded, That another man in the 
ſame County at the time of the ſato return, had other Lands, whereof T. D. 
was Terr-tenant, Sit William Cooper the then Plaintiff denied it, and iſſue 
thereupon, and found fo2 the Plaintiff, and Judgement fo2 him againft Aun- 
gell the now Plaintiff, But fo2 the Lands in Surrey, Bell and his wille plea: 
ded, That they were not Tenants : And thereupon they were at iſſue „and 
found 
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found fo them befo2e the Juſtices of Alsize, and Judgement given, Quod 
eant inde fine die. And now Aungell bꝛings Crro2 upon that Judgement, and 
aſsigns foz Erro2 , Chat tde laid Bell was dead befoze the time of the 
Trial ; whereupon it was demurred: And now argued at the Bar by May- 
nard fo2 the Plaintiff in the Writ of Crroz , That ſoꝛaſmuch as the Plaintitt 
is not to have his land charged ſole, if there be moꝛe Land: And by the ſur⸗ 
miſe of the Defendant ( who was Pl: intiff in the firſt ſute) there ia Land in 
the County of Surrey chargeable therewith and by the Sherifs return that 
Bell and his wife were Terr-Tenants, the finding by the Jurp, after the venth 
'of Bell is void; and ſo the iſſue not tryed, the Judgement is exronious: Thete⸗ 
fo2e he concefved , That the Plainciff map well alsign it tog etroꝛ, and take 
advantage thereof, But Rolls fo2 the Defendant in the Mzit of Grrozſhew: 
ed, That fo? as much as thers be two ſeveral Scire faciat into ſeveral Toun- 
ties, They de as ſeveral ſutes, the one not depending upon the other , And 
the pꝛocee dings are ſeveral , And although there be death, xc. alleged in the 
one, pet it is not matettal, as to the other ſate; oꝛ ia there any cans that 
the other, againſt whom the N erdia is found, ſhoutd aſgign tt foꝛ Erro: And 
he cited fo2 this point 5 Ed. 4. 7. Andofthat opinion was: Bramſton; Tones , 
and my ſelf: Fo2 although Bell be dead it is not material to Aungeſl „ eſpe⸗ 
cially as it is found by this Uerdic , that Bell was not Tenant, So the Court 
is aſcertained ; That he was not Tenant although by death the Uervi be 
—— Whereupon Rule was given, That the Judgement ſhould be af- 
rmed. ld 


5 „ & 
Mounſon verſus Bourn, 


ERxor of a Judgement in the Common Bench, in Debt, by William Bourn 
againſt Sir William Mounſon and Margaret his wife, Executrix of Charls , 
Carl of Nottingham foz 200 l. The Defendant appeared and Judgement a- 
gainſt them of Debt, and four pounds coſts de bonis Teſtatoris, &c. 
Et ſi, &c. tunc de bonis propriis foz the four pounds foz coſts. This be ing in 
London, a Fieri facias was awarded to the Sherifs of London, who returned 
Nulla bona Teſtatoris , and fo2 the four pounds, Nulla boaz, The Plaintif af- 
terwards, upon a Teſtatum, that goods were ſold and eſloyned, p2ocured a 
new Fieri facias, reciting the Judgement and the fozmer Writ and return 
thereof,Er quod Teſtatum exiſtir , That they had goods ſufficient, and had eſloy- 
ned and ſold them: Wherefoze the Sherifs of London were commanded, 
That they by Enquiſttion, vel alio modo quoviſliqet quo conſtare poterit, ſhould 
enquire if they had ſold o: eſloyned the ſatd Gods: And if it were ſo found, 
Quod ſcire faciant to the ſaid it William Mounſon and Margaret his wife that 
they be in Court in OXab, Mich, to anſwer thereto, Yereupon the Sherif re- 
turned an Enquiſition, finding the ſale and eſloyner of the ſaid Goods, and that 
they ſcire fecerunt , &c, And the parties appeared and demarred upon 
the wzit. And the Court, after divers adjournments, adjudged the w2it 
good, and that the Defendants ſhould anſwer : Whereupon they imparle : 
And afterwards Judgement was given by Nihil dicic , That the Plaintif 
ſhould have Execution de bonis ſuis propriis. Upon this a watt of Crroz was 
bzought, Tam in reddicione judicii , quam in redditione Executionis, And 
Taylor fo2 the Plaintif afsigned Ccroz in the Judgement, becauſe it was, 
Quod recuperet the damages de bonis propriis, ſi non habeant bona Teſtatoris , 
where they appeared the firſt day upon the Summons: And Judgement given 
the lame Term upon a Nihil dicit, where they ought to have had Judgement 
de bonis eſtatoris: And foz that purpoſe he cited 3x H. 6. 12. 33 H. 6. 23. & 
34H, 6, 27. Sed non allocatur, Becauſe it is not the confeſston. but the 
delay which is the cauſe the Plaintik ſha!l recover damages de bonis propriis. 
Secondly, Whereas it was objected, —— the Judgement being de bonis pro · 
uy priis 


4 2 7 7 
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T. Morrice and others ver ſue Prince. h 


Ei- by Tho. Morrice and Elizabeth his wife, againſt Thomas Middleton; 
„ LLlames Palmer, John Lewes, Evens Potham, I. S. and I. D. of a Judgement 
given againſt them in an Aſsiſe, in the Countic of Montgomery, to their da. 
mage, &c, Upon this the Retoꝛd was certified, That the Alsiſe was bzought 
5. Maii, 10 Car. againſt the fafd fix Defendants,- and Charles Vaughan and 
Margaret his wife , Sir Peter Mutton, and ſix others ( in all fifteen perſons ) 
that the Alsiſe was de libero tenemento ſuo in Brentdaigne, and in five other 
UiPages within the ſaid County. The ſafd fifteen Detenvants being retur⸗ 
ned attached, the Plaintiff makes his Plaint to be diſſeized of his Freehold , 
viz,of 20 |,rent iſſuing out of foꝛty ꝙeſſuages, one thouſand acres of Land fiftp 
acres of Meadoir, &c, in the ſaid Uitlages within thirty pears, &c. And foz 
title he ſaith, that one Edward Prince Cſquire was ſeized in Fee of the tene⸗ 
ments atoꝛeſaid, in the Uiilages, &c- and held them in Soca ge: And by his 
Will in w2fting 20 Decemb. anno lac. deviſed to the Plaintiff a Rent of 
twenty pounds per annum, iſſuing out ofthe ſame tenements, fo2 his life. And 
alter ward the ſaid Edward dyed ſeized, and the laid tenements deſcended to 
the ſaid Elizabeth ( who afterwards was maried to the ſaid | homas Morriee) 
and to the latd Margaret / who was after maried to the ſaid Charles Vaughan.) 
And that the Plaintiff was ſeized of the ſaid rent by the hands of the ſaid Tho- 
mas Morrice, being ſeized of the Freehold of the ſaid tenements in right of the 
ſaid Elizabeth, in forma prædicta, until by the ſaid John Morrice and; Elizabeth 
and the other thirteen Defendants he was difſcized; and thereupon b2ought this 
Alsiſe. The ſatd Charls Vaughan and Margaret, and;nine others of the De⸗ 
fendants made default; wherefoze the Aleiſe was awarded again them by 
default. Four other of the Defendants, viz, Thomas Morrice and Elizabeth 
his wife, Thomas Middleton and James Palmer pleaded ; that they were Te- 
nants of an acre, parcet of the tenements, put in view, and that Roger Palmer 
and William Hc wks were Tenants of the Freehold of a Peſſuage and four a- 


cres-of Land pnt fn view, &c, who be not named in the wit; fo2 which they 
5 . de. 
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demand Judgement of the Writ. And it, &c. the Jury find, that Roger Pal- 
met and Will, Hewks were not Tenants,&c. And that the Plaintiff was ſeiſed 
by the hands of the ſaly Thomas Morrice, prout: And that the Plaintiff de⸗ 
manded of the ſaid Thomas Morrice and his Wife, Thomas Middleton, lames 
Palmer, Iohn Lewis, and Evans Po:ham, the ſaid Rent; and that thep denyed 
to pay it: And ſo they diſſeiſed him of the ſaid rent, and found arrearages foz 
thirty years and an half. And fo? the other nine, they find, that they did not 
diſſeize. And hereupon Judgment was foꝛ the Plaintiff againſt ſix ; And foz 
the nine Quod alerent (ans jour. Upon tis Erroꝛ was b:ought and alsigned 
pzfncipglly, becauſe he demanded rent by a deviſe; wh:reof arrerages are 
found f g4 thirty years: And it doth not appear when the De viſoꝛ died, no2 a- 
ny time 02 feaſts appointed fo2 the payment ; and therefoze the Uerdfc is 
cleerlp ill. becanſe the time of the Deviſo2s death not appearing, the certainty 
of the arrerages cannot be known. The ſecond queſtion was, Af the Jury, 
finding a ſeiſin by the hands of one of the Yusbands of the ſaid heirs, whereas 
the Land deſcended to two daughters, whether this were a ſufficient finding of 
the ſciſin » And reſolved, that it was: As ſciſin given by one Joyntenant, 
&c. The third queſtion was, If the Jury finding the demand of the rent from 
fix of the Defendants, and their denyal of payment; and not finding that ft 
was demanded upon the Land ( but, that they ſo diſſeiſed the Plaintiff ) whe⸗ 
ther that were ſufficient 2 Foz it was held by all the Juſtices, That the de: 
manding it of their perſons off the Land, and their denyal, is not ſufficient ⸗ 
Foz it ought to be upon the Land. But this being upon a Uerdict in an Al⸗ 
ſsile, I held, That the Court hall intend ft was a demand upon the Land, as 33 
Ed. 3. title Verdict 40. & Cok lib, 9. But Brampſton . Tones, and Berkeley 
held, that it hall not be ſo intended; And the Judgement was reverſed, bes 
tauſe it was not found when the De viſoꝛ died. 


Lee verſ#: Boothby, 


Pon evidence to a Jury at the Barr foꝛ a Copyhold parcell of the Panoz 
V of Earls-Chingford, in the County of Eſſex, The queſtion was, It a 
Coppbolder in Fe ſurrender to the Lo2d of the Panoz his Copphold eftate ; 
and the Lo2d makes æ Leaſe foꝛ years of the Bano2 and of the ſaid Copyhold, 
by the name of his Tenement called H. Whether it were a determination of 
the Copyhold » And tt was held by all the Juſtices ( ablente Brampſton ) that 
it was not, Becauſe when he lets the Panoz, it is included as parcel of the Pa⸗ 
noꝛ : But if he, though he had been but Dominus pro tempore, oz fo2 half a 
pear ( though by paroll had made a Leaſe foz years of the Copphold by it ſelf, 
hat had deſtroyed the Copyhold ; fo2 it was then, during that time, ſevered 
fromi the Pano2 ; and ſo could never afterward be demiſable again by 
Copy: But the Pano being demiſed, includes the Copyhold as parcell of 
the Panoz , and the naming of the Copyhold is ſurpluſage, and it remains al⸗ 
wapes as parcel of the Panoz, and demiſable by Copie as it was befo2e, 


Claxton verſus Lilbourn, 


V V Rit of Right in Durham. The Tenant waged Battail, which was 
accepted, and at the day to be perfozmed. Berkeley Juſtice there, 
examined the Champions of both parties, whether they were not hired foꝛ mo- 
ney And they confeſſed they were: Which confeſsion he cauſed to be recoz⸗ 
ded, and gave farther day to be adviſed, And by the Kings dircaton all the 
Juſtices were required to deliver their opinions, whecher this were cauſe to 
de-arraign the Battail by theſe Champions, And by Bramſton chief Julifce, 
Damport chief Baron, Denham, Hutton, Iones, my ſelf, and other Juſtices, it 
was ſabſcribed, That this exception, comming after the Battail gage — 
am⸗ 
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Champions allowed, and Sureties given to perfozm it, ought not to be recet- 
bed, Bracton 161. 


Goodwin verſus Anne Weſt, Hil, 13 Car, rot. 1321. 


Ebc, ſoꝛ ten pounds upon the Statute of Quimo Elizabethæ. Mhereas 

the Plaintiff, having a Suge in the Common Bench againſt one l urbur⸗ 
lack, in an Action for words; Wherein he ſhe ws, That he was a Suftoz to the 
ſaid Anne Weſt, the now De fendant, to have marted her ( ſhe being a woman 
of a good Eſtate;) And that the then Defenvant,to defame him and depzive him 
of his hopes of the ſafo Partage, ſaid of the Plaintiff, He hath a Baſtard by one 
A. S. whereby he was greatly diſparaged, and loſt the ſaid Pariage. Wo 
which the then Defendant pleaded Not guilty: And therenpon a Niſi prius be- 
ing awarded to be tryed at Glouceſter the one and twentieth of Iuly following, 
be ſued a Writ of Subpœna out of the Common Bench, directed to the ſald 
Anne Welt. to teftifie in the ſatd cauſe at the ſaid Aſsiſes, befo2e the Juſtices of 
Niſi prius, upon the ſaid one and twentieth of luly ; and that the ſevente 
day of luly decimo quarto Caroli, he ſhe wed it to the ſafd Anne Weſt , the now 
Defendant, and left a Note with her of the day and place of appearance, and 
delivered unto her twelve pence towards her expences and charges, and pꝛo⸗ 
miſed unto her, if ſhe would come at the ſaid dap and place to teſtiſle, &c. he 
would give her fo much moꝛe pro expenſis & oneribus ſuis as ſhe would reaſo⸗ 
nably require ; which ſum of tirelve pence ſhe accepted; And that ſhe did not 
come ad teſtificandum, although ſhe was required, whereby the Acton pal⸗ 
ſed againſt him: Mhereupon he demanded, accozding to the Statute, ten 
pounds, and his further damages by the Court to be taxed. Aud upon Non de- 
ber pleaded, it was found fo2 the Plaintiff And now Charles Iones movey 
in arreſt ot Judgement, firſt, That the Statate is miſ:recited: Foz the Sta⸗ 
tute is, It Snte be commenced, in aliquibus Curiis, and he recites it in aliqua 
Curia; ſoit varies. Sed non allocatur; Fo02 it is all one in intendment. Se⸗ 
condly, Becauſe he doth not aver, That the ſato t wel be pence was ſufficient , 
otherwiſe ſhe is not to tir out of her dooꝛs. And of that opinion was Brampſton 
chief Juſtice, becauſe ſhe is not compellabte to come upon pꝛomiſe, without 
charges delivered. lones doubted. thercof. But Berkeley and my ſelf held tt 
to be good, when ſhe accepted the twelve pence, and ſho did not ſay ſhe would 
have moze foz her expences. Thirdly, that oneribus is no wo2d foz charges, 
Sed non allocatur; Foz being jopned with expences, ft ſhews, that it was in. 
tended pro miſis. Poſtea. 
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The Lord Sayes Caſe. 
\ Ction ſur Trover & Converſion, of thee Dren taken fo2 thꝛee pounds 


five thillings aſſeſſed by the Sheriff of Lincoln upon the Plaintiff, to: 

wards finding of a tip. Upon demurrer at the Barr, Volbourn be⸗ 

ing ready to argue, Banks Atturncy Gererall moved. That te micht 
not be permitted to argue any ot the mattcrs,contrary to the Judgmert in the 
.Cxchequer Chamber betwirt the Ming and Peffer Hampden, wterc in hee ſaid 
four points were adjudged. Firff, That the Writ was legal by the Kings 
P2erogative,o2 at lceflwiſe by bis Regall pou er. Secondly,That the She- 
riff, by himſell without any Jury, may mate the aſſeſſement. Thirdly That 
the in-layd Counties ought to do it at the ir p2oper charges, and to find men and 
viquals ont of their Counties fo2 the time in the Writ mentioned. Pourth⸗ 
ly, That the ſum aſſeſſed was a Duty, and map be levied, Holbourn offe⸗ 
red to argue. that any one, who was not party to the ſoꝛmer Judgment giren 
in the Cxchequer Chamber, map be permitted to argue crainſt it: But 
Bran pſton, lones, and Berkeley (the Writ being allowed to be legal) ſaid, That 
ſich a Judgement ought to ſtand, untill tt were rererſed in Parliament. 
And none ought to be ſuffercd to diſpute againſl it. 


Edwards rerſ#s Rogers. Trin. 11 Car, 0 


12 Upon Not guilty, and a ſpecial Ucrdic, the Caſe was. Te. 
nant fo2 life, Reverfion to William Rovers, an Ideot, in F& : Andrew 
Rogers his Uncle leties a fine come ceo, &c. with p2cclamation to Robert 
Crompton; And had iſſue John, who had iſſue William tte Defendant, and 
died. Wüham the Jdeot dyed without (Mae ; Willis m-the Defendant enters 
as heir unto him viz, fon and heit of Joby, fer and hetr of the ſaid Andrew. 
And whether he may claim aoairft this fine of his Gzandfather ( not claiming 
by the Gzandfather, but deriving only his Pedigree from bim) was the queſti« 
on e Audit was argned by Rolls fo2 the Plaintiff, that fo2 as much as Willi⸗ 
am Rogers is heir to Andrew his Gzandfather, Urtle to the ſaid Willian%hg 
Ideot, he is cCopped to claim agaiuſt this fine, oꝛ to ſay Quod Parres ad finem 
nihil babuerunt. And fo2 p2oof thercof, he relyed upon the Statute 27 Ed, 1. 
of Fines,and 8 H. 4. 9. 40 Ed. 3. 9. 2 Ed. 3. 10. 17 Ed. 3.54. 2 Ed. 3. 6. 19 
H. 8. 7. Co. lib. 3. fol. 89. 18 Ed. 3. 41. 11 H. 7. 12. 10 Car, Sec vel and 
Braſtocks Caſe in this Court, Cok. lib. 3. fol. 50. Sir George Browns Caſe, and 
Saul and Cleiks Caſe. But it was argued by Farrer foz the Defendant, 
that this fine ſhall not barr, Becauſe he clames not any intereſt by oꝛ from An⸗ 
drew, noz as heir unto him, but only makes mention of him in the pe dig ree: And 
be relied upon Hobbes Caſe id the Exchequer, cited in Cok. Littleton fol. 8. 2 
Ed. 3 6. & 10.17 Ed. 354, 38 Ed. 3.1 1. Cok. lib. &. fol. 5 3. Symms Caſe, 36 Ed, 3. 
title View zo in ſur cui in vita, 33 H. 6. 18. 1 Ed. a. title ntry Congeable 51.39 
H. 6. de t ffment del fits in ve ſon peir: And tfat here he is in, qus ſi of another 
title, and puiſny to the fine, Vid, Dyer 277, Vice plus poſtea. 


Whyte 
XXX 


578 Termino Hill. anno decimo quarto 


— — 


— — — 


* 


Whyte verſus Hanbie- Paſch. 14 Car, rot. 365. 


Rror of a Judgement in the Common Bench, in an Action of Trover & 

Converſion of goods, The Writ ſuppoſeth, that ſuch a dap, apud Alſton in 
Comitat. Suff. he was poſſeſſed, & c. and loſt them; and the Defendant foany 
them, and converted them to his own uſe ; and in the Count he ſbeweth the 
Trover & Converſion to be at Alſton afozeſaiv; And the Erroz was aſgigney, 
becanſe the place of Converſion was not ſhewn in the mit. And now May- 
natd foz the Plaintiff, in the wꝛit of Erroz, argued, That the place of Conv er- 
ſion ought to be ſhewn in the w2it ; Foz it being an adion upon the Caſe, the 
Count other wiſe is not good; and foz that purpoſe vouched 3 Hen, 6, 48 
Ed. 3. 6. Berkeley and my ſelf being only in Court, held, That the Writ was 
good enough : Foz the poſſeſs{on ſuppoſed to be at Alſton, and the loſſe Trover 
& Converſion, being all conjoyned with a Copulative, ſhall be intended all in 
one place, viz, at Alſton, eſpecially the Count mentioning the Converſion to be 
at Alſton, and the Jſlue there tryed, and Uerdict given. But Berkley ſato, 
Jf the wait be vitious loꝛ this cauſe, it is not atded by the Uerdf& ; But we 
both agreed, That as this caſe is, the wꝛit is good; whereupon Rule was given, 
That Judgement ſhould be affirmed, unleſs, &c; 


Aſcoughs Caſe in the Court of Wards, 


His Caſe was referred by the Kings command unto the Juſtices of the Kings 
* Bench, to certifie their opinion, which was thus. One Aſcough, ſeized in 
fee of the Manor of D. holden by Knight ſervice in Capite, deviſeth the ſaid Ma- 
nor, to be ſold by his Executors, part oſ the money to be paid to his Wife, and 
part in divers others Legacies, the reſidue to be beſtowed in charitable uſes, viz. 
for the marying of poor Maidens, and relief of Priſoners, & c, The firſt Queſti⸗ 
dn was, Whether this were a good Deviſe to bind the King, and to barr him of 
his primer Seiſin by the Statute of 43 Eli cab. of charirable Uſes? And all the 
Juſtices held cleerly, This ſhall not barr the King for his incereft of Wardſhip, Li- 
vety, or primer Seiſin, becauſe generall words where the King is not named, ſhall 
never bind or bar him, The ſecond Queſtion was, Whether ſuch a Deviſe by 
the ſaid Statute, be good againſt him for the whole, and ſhall barr the Heir to 
claim a third pact? And they all reſolved, admitting it to be a conveyance with - 
in the Statute, yet it is void againſt the Heir for the third part; For by the Sta- 
tute of 32 & 34 Hen, 8. he bath no power to diſpoſe but of two parts; So for 
the third part it is cleerly void, The third Qu«ſtion was, Whether this were a 
Conveyance within the Statute of 43 Eliz:b.Becauſie here is not any diſpoſition 
of the Land to charitable uſes, but an appointment, That the Land, ſhall be ſold, 
and the money divided, Part to his Wife (who is cleerly out of the Statute, ) a- 
nother part to ſatisfie divers Legacies, and the reſidue , which in truth was the 
gteateſt part, to the ſaid charitable uſes?But as to this, they all reſolved not. 


Gybs verſa; Wybourn, 


nr Foz that the Defendant libell'd in the ſpiritual Court foz 
Tythes of yonng Trees planted in a Nurcery, upon purpoſe to be rooted up 
and ſold to be planted in other Pariſhes, Upon Demurrer the Nueſtion was, 
" whether Tythes ſhall be paid foꝛ them » Foꝛ Rolls fo2 the Plaintiff argued, 
that they were of the nature of the Land, and Tythes ſhall not be paid of 
them, no moꝛe than of Pines of Coal oz Stone digged, oꝛ fo2 Trees 0) wood 
ſpent in hedging, oꝛ Fuel in the houſe, wherein hnsbandzis is maintained. But 
Maynard argued, That fo as much as he made a p2ofit.by ſuch poong Trees, 
t ts reaſon Tythes ſhould be paid foz them when he digs them up and ſells 

them 
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then in anothcrPariſh,as well as of Co2n oꝛ Carret roots oꝛ ſuch things. An d 


of this opinion was all the Court; Whereupon a Conſultation was a-« 
warded. 


The Lord Mounſon and his wife verſes Bourn „cujus princi- 
pium ante pag. 373» 


V V Ag now argued openly at the Bench by loves and Berkeley, fo; the 

Defendants in the Writ of Erroz , That the Judgement ought to be 
affirmed : And Berkeley argued . Firſt, That there being no Crro2 alsigned 
in the pꝛincipal Judgement, it is therefoze to be aſfirmed, The Erroz al⸗ 
agned was in redditione Executionis, becauſe the Scire facias in the ſaid Writ 
was, Si conſtare poterit per inquiſitionem, vel alio modo, Tt at they had waſt- 
ed the goods, Quod ſcire facianc eis ad reſpondendum to the ſaid Devaſtavic , 
and ſhew cauſe u here ſoꝛe Exctution ſhould not be awarded of their pꝛoper 
goods, v hich being a Judicial Mrit, map be well framed, as the Court 
ſhall appoint ; Foz as the Regiſter is the Rule foz Writs oziginal, whereby 
they are framed ( whichis confirmed by Ac of Parliament) and there ought 
not to be any variante from them, but by authozity of Parliament, as the 
Statute of Weſt. 2, cap. 2 ſaith: Do fo Judicial Writs, they may be ſra- 
med acco2ding to the diſcretion and direaton of the Court: And foz. this cauſe 
theſe Writs have been uſually granted in the Common Bench and frequently 
uſed after 9 Hen. 6, as appears by the ſatd Bock fol. 57. and therefoze we 
ougbt to adjudge it to be the Law in the ſame Court, and not to adjudoe the 
contrary , as in Cok. lb. Wiſcots Cafe, Eject ione firwz of a Leaſe by Baron 
and Feme ; And he doth not ſhew that it was by Med (and without Deed it 
is cleer it is not the Leaſe of the Feme ) Pet, becauſe it is uſual in the ſaid 
Court, to omit the mentioning of the Deed, and it wall be intended to 


be by Deed ; and the p2eſidents of the Court warrant ſuch declara- , 


tions, it was adjudged to be goed: So Cok, lib, 4. fol. 92. Slades 
Caſe, adjudged by reaſon of the multitude of p2eſidents in tte Kings Bench, 
That an Aojon upon the Caſe may be maintainable, where he might have tad 
an Action of Debt , and that the common courſe had been , tohave Debt until 
then, and ſome had been reverſed fo2 this cauſe ; yet being argued in the Cx- 
chequer Chamber, and there made apparent by the pꝛeſtdents in the Kings 
Bench, that ſuch Actions wcre allowed in the Kings Bench, it was adjudg- 
ed, that it ought to be taken ſoꝛ Law: And ſo it hath been uled ſince in the 
Common Bench; yet no pꝛeſidents were ſhe lun befoze the time of Hen, 6. 
So here, the P:eſidents and Judgements in the Common Bench uarranting 
this courſe, it is to be taken now as the Law of the Court, and to be allowed, 
And to anſwer to Pettifers coſe, Co. lib. 5, fol. 32, he laid, there was great dif- 
ference betu ixt the ſaſd Caſes; Foz there the incontenience was, becauſe 
the Judgement was by default upon two Nihils returned, but here they be re- 
turned, warned, and appeared, and thep might hats traterſed tte Enquiſition, 
and taken Aſſne thereupon, That they tad rot made on de ti ſlatien. And fo2 
the Caſe cited 1 2 Ed. 3. tit. Execut. 9. ſt is an harder Caſe than this; fo2 the te, 
upon a Fieri facias, was returned Nulla bons; and upon a Teſtatum, That 
they had goods and wiſtedthem, thc Sheriff was commanded tt at he ſhould 
erquire thereof ; and it he found they had weſted, he ſhould make Execution 
de bonis propriis: So uithout any otter warring, he was to take their p20- 
per goods in Execution: ct he conceired, That in ſuch Caſe, it the Sheriff 
had done ſo, he was not chargeable in an Adion upon the Caſe, becauſe he 
did it by the Courts Command: But fn this Caſe the Court was moze fa- 
rourable, to have an Ei quiſition befo2e, and rot immediately to make exe: 
tution, but to warn the parties to ſhew cauſe vwherefo2e be ſhould not 
have execution. And when they appcared, and would not anſwer , but ſuffe- 
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red it to paſſe by nihil dicit, it is quaſi a confeſsion thereof, and therefo2e good 
te aſon they ſhould be charged de bonis propriis ; whereloꝛe he concluded, That 
there is no Erroz, either in the Judgement 02 Execution; And tbat they 
ſhould be affirmed, Jones argued to the lame purpoſe, That the Cuſtom Pꝛeſi- 
dents in all Courts are the Law in the ſame Court, & conſtant judit ial pzocg. 
dings are to be accounted law and therekoꝛe in the Common Bench it is the u⸗ 
ſual Courſe and Law to have but one Scire facias to have Exctution, which be: 
ing returned Nihil, the party is to have Execution: But in the am neh 
the uſual courſe is to have two Scire facias s: And if Execution be updn 
one fieri tacias awarded, and Nibil returned, it is Crro2, and thergfo2emay be 
reverſed becanſe it is contrary to the courſe of tte Court:And thisCaſe-diferg 
from the reaſons and [miſchief in Perifers Caſe , becauſe the retum here ts, 
That they vere warned and made default, and would not plead'; whereupon 
he concluded alſo , That the Judgement and Cxeration ſhould be-affirmed, 
Brampſton chief Juſtice argued the ſame way, That as this Caſe ts, it ſhould 
be a\firmed; Fo? it is no inconvenience here to the parties, oꝛ to the Sherif, 
when the Sherif takes an Enquiſttion which finds a Devaſta vit, and the part 
is warned and appears, and demurres thereupon, fo that he takes notice of the 
wꝛit: And the common conrſe and p2ofidents ol the Court are the Lawof the 
Court, and one Court onght to take notice of the cuftoms and cour ſos ot᷑ other 
Conrts, as ft is held 6 Ed. 4. 1. 11 Ed. 4. 1. and Co, hb, 2. fol. 16. Lanes caſe, 
which is a ſtronger caſe than this: Fo2 there it is, that a Leaſe under the 
Excheguer Seal, is as well allowable and pleadabie in this Court, as it it han 
been under the great Seal: And although regularly a free hold cannot paſſe but 
under the great Seal, yet in regard of the nfual courſe of th: Exchequer Seal. 
and multitude of pꝛeſidents there, (of which conr'e the Common Bench 
ought to take notice) and forthe inconvenience whereby many Subjeas ſhould 
be other wiſe pꝛejudiced, it was adjudged goed and allowable there, à multo 
fortiore here, betauſe this courſe of awarding thoſe wits hath been continued in 
this Court ever fince 9 Hrn. 6. and therefoꝛe there is great reaſon they ſhould 
be now allowi d. And fo2 the miſchief alleged, that the party ſhould be con. 
cludcd by this Enqueſt of Office, it was ſaid, There was not any miſchief, 
Fo? it was agrœd by all ot us that he may contradid it upon his appearance, 
and traverſe it; and when he is warned, and will not ant wer, it is quaſi a con- 
keſsion that it is true, and it was his fault he would not traverſe it. And 
where it was ſaid, that tt may be taken by default, upon two Nihili returnem, 
and ſo he ſhould be pꝛejudired, Jfhereto anſwervd , There was not any mil⸗ 
chief; fo2 if it ſhontd be f:ife , he miaht have an Audita querela , ann ſo help 
bimſelf, as Fitzb. N. B, fol. 104. And ſo we concluded, That the Judge⸗ 
ment and execution ſhould be affirmed-, and gave a Rule to the P2othono- 
taries, That ſuch tourte of wꝛits Hould'be hete uſed, as conlonant to La and 


Juffice. 


Smith wer /ur R:Ney and others. Trin. 14. Car, rot, 


cd i ine firmx, Upon a ſpectal Vierdic the Caſe war, Paul Riley was ſeiſ⸗ 

ed in fee of the Lands in que ſtion, and by Indenture bet wirt him and Sir 
Thomas Denton, Sfr Alexander Denton, Thomas Riſley his bzother , and 
William Withers tovenanted and agreed with them, That for the favour and 
aff: tion which he did bear to his wife and children, in that Indenture mentio- 
ned , and for the better maintenance, livelyhood, and preferment of them, and 
to the intent to ſettle the Lands, Tenemencs, and Hereditaments hereafter men- 
tionned in the name and blood of the ſaid Paul Riſley , he did thereby covenant 
ff him, his Feirs, and Aſſigns, to and with the ſaid four parties and their Heirs, 
That he the ſaid Paul Riſley and his Heirs ſhall at all times from henceforth ſtand 


and be ſeized of the'faid Tenements ( in the Declaration mentioned) to the uſe 
of 
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of the ſaid Paul Riſley for term of his life, without impeachment of Waſte; and 
after his deceaſe, to the ute of Dorothy his wife, for term of her life ; and after 
her deceaſe, to the uſe ofthe ſaid Covenantees and their Heirs, Nevertheleſſe, 
upon ſpeciall truſt and confidence, That they'ſhall make L eaſes and Eſtates theres 
of, or of amy part thereof, as the laid Paw! R ſiey ſhall appoint by any his Deed , 
&c. Aul in caſe that be make not any ſuch appointment, then the {aid Cove- 
nantees and their Heirs ſhall levy out of the Rents, Iſſues, and Profits thereof ; 
for his younger Children hereafrer named, v:2.; Creſcens, Peter, and Paul, his 
younger Sonnes, and for Mary, Dorothy, nd Elizabeth, his three Davghrers , 
two hundred pounds a peece: The Daughters Portions to be paid at their re- 
ſpeRive ages of twenty years, and the Sons Portions at their reſpective ages of 
twenty four years; and that the ſaid Covenantees and their Heirs ſhall pay, al- 
low, and give out of the Rents,|ſſues,and Profits to every of the three Sons and 
three Daughters, ſuch reaſonable mairtenarce 1s rl ey ſhall appoint 3 
and after the deceale of the ſaid Paul Riſtey end Dorothy his Wite, and if e ſaid 
Portions levyed, then to the ue of Thema Riley ſecond Son ot the (aid Paui 
Rifley ( the now Defendant ) and the Heirs of bis body; And for want of ſuch 


Iſſue, then to the ſaid Creſcens and the Heirs of his body t and ſo to bis other 


Sons, and then to the uſe of bis Daughters and the Heirs of their bodies; ) and 
for want of ſuch iſſue, to the uſe of the right Heirs of the ſaid Daughters for ever. 
The Jury find that quinto Seprembris, iecundo Caroli, Paul Riſley died, and 
that Dorothy his Wife ſurvived him and entred, and was ſeiſed, prout lex, &c. 
And that afterwards, viz. 12 Septemb. 2 Car. Sit Thomas Denton and the 0- 
ther ther Covenantees by Indenture , inrolled within ix moneths , in the 
Chancery, bargained and ſold to the ſato Thomas Riſley the Bother, the ſatd 
Tenements, habendum to him and is Heirs of his bodp, to the intent he 
ſhould perfo2m the truſts in the ſaid firſt: Indenture mentioned the Remain- 
der over, as is limitted in the firſt Jndenture, Thep find, that Mary, one 
of the daughters, attained to the age of twenty pears,in the life of the ſaid Paul» 
Riſley ; And that Dorothy, another of the daughters, attainted to the age of 
twenty pears, after the death of the ſaid Paul Riſley in the life of her Pother ; 
And that none of their poztions were paid; And that William Riſley (the Leſ- 
ſoz of the Plaintiff) ſon and heir of the laid Paul Riſley entred, and made this 
Leaſe, and the Defendants ouited him. Et ſi ſuper totam materiam, &c. the 
Defendants be guilty , they pꝛap the diſcretion, 8c, and it was argued divers 
times at the barr by M ard and Holbourn fo2 the Plaintiff, and by Porter and 
Grimſton foz the Defendants, And it was ſaid foy the Plaintiff, that this 
Deed raiſed nouſes,Becauſe all the 4,Covenantes,beſides Thomas Riſley the 
b2other, are ſtrangers in blood to the Covenantoz : And that Thomas Riſley 
the other, although he were named bzother, was named fo2 diſtinction only 
bet wirt him and Thomss Riſley the ſon, and not fo the conſideration of blood 
toraiſea uſe to him; And the intention was to ſettle an uſe in them four , foz 
perfo2mance of the Truſts mentioned in the Deed, and fo? ſetling the ules in 
them all, oz elſe in none of them:And none of the conſiderations in the Deed ex- 


tend to I homas the bzother,no2 is intended fo his benefit;and ſo none of them 


can raiſs a uſe in him. Foz the firft conſideration is, fo2 the pꝛeterment of his 
wife; The ſecond, foz the pzeferment of his Childzen; The third to raiſe po2tt- 
ons fo2 the uſe and ben: fit of his Childzen;and there is not any benefit oz pꝛo- 
fit mentioncd to the Bꝛotl er, 02 his childꝛen: And if a uſe ſhould be raiſed out 
of the reſidue, it is upon a continoency,viz.aſter paymeut of the poztion; And it 
now appears, that they are not paid, no2 can be paid, kecauſe the ore daug}« 
ter came to her age ol twenty years befoze the death of her father, the other 
daughter befo2e the death of her mother. But all tre Court reſolved, That 
the uſes are well raiſed and reſted in Thomas his brother (but not in any o- 
ther of the thz& Covenantces) becauſe he is of the blood; And one of the con- 
ſiderations is, F02 conſideration to ſettle in his blood, which is by the ſetling 
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in the other; and although it be not mentioned, That. it is in confiveration 
that he is his bzother, yet being his brother, it ſufficeth, And it is lkewiſe 
tulßcient, becau le the. b:other is to take Eſtate to raiſe Poztfons-to tis 
Hephe ms and Necces, and alſo to ſettle Eſtates upon them, accomving. to dis 
appoſnt ment: And here is not any contigent uſe, but only a truſt and con- 
fidenge in the Covenantee to execute the Eſtate to his Childzen, ' But no E- 
ſtate la in the Child ꝛen by any Eſtate limited unto them, Then when all the o⸗ 
ther Cavenantees joyn in a Bargain and Sale to Thomas 'the pormger ſon, 
he hath a good Eſtate; whereupon by the whole Court it was adfudged fo; 
the Welendant. al 


* % Cook uerſen Cook, Trin. 14 Car. rot. 1445, | 
ENrofet a Judgement in Waſte, The Crro2 aſsigned was, Becaufe the 
L Piping declares, that the Detendant ecit vaſtum in a Cloſe in ſuceidendo 
three Oaks, thzee Aches, and fix Blackthozn-trees growing, &c. The Jury 
found the. waſte in ſuccidendo thee. Oabs, thꝛee Alhes, a ſix Blackthozn-trees, 
exiſtence arborgs Macremil : (and found damages joyntly fo2 them all, And 
Mallet. moved, that it was erro2; F02 Blackthb2n-treescannot be fymber, noꝛ 
is thexd any waſte lies foz them, unleſſe they be growing in hedges, tt hich 
ought to he ſpecialty ſhewn ; therefoze the giving of entfre damages was er⸗ 
rongang 10 And it is apparent, that Black · thoꝛn.trees be not accounted tymber, 
where there be other tymber trees growing in the ſame Cloſe, as 46 Ed. 3. 9 
H. 6: 10565 8.867. the Court ( abſence Berkeley) agreed, that it is no 
Erroz; F02\Btackthozn in ſome Countries may be acconnted tymbet; and 
being.averred in the Declaration to be tymbet, and theiſſue found by the verdia, 
it is not to be doubted, but that it is tymbet: wherefoze the Judgement was af- 
firmed. 77 5 
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| 1 | ;- Powel verſus Sheen, 


Rohibition was pzaped; to dhe Conncell ot the arches of Wales: Foz 

that upon a Bill there; fo2 a ſuppoſed Riot and Battery, to the Plaintiffs 
damage of a thouſand pounds, they pꝛoceeded and gave ſentence againſt the 
Defendant, and awarded one hundꝛed ꝙatus damages to the Plaintitt; where 
by the it inſtructions, they ougbt not to hold plea of Damages o2 Debt above 
fifty pounds. But Evers the Kings Atturney fo2 tho-Parches of Wales an⸗ 
twered that by their new inſtructions, they may hold any plea of Riots oz 
ꝙisdemeanoꝛs, as the Stax · Chambet map. But it was thereto replyed, that 
although the Star · Chamber of late time yath uſed to decree damages to the 
party, and the legality thereof hath not been queſtfoned, being a ſapzeme 
Court, it doth not therefoze follow, that other Courts may aſſume nnto them: 
ſelves ſuch a Jurisdidion; fo2 the Court of the Kings Bench, do not allume 
unto themſelves any ſuch antho2ity +: Andalthough Evers ſatv, That Court fs 
oꝛdatned and cſtabliſhed bp the Act of 34 H. 8. it was anſwered, Chat the 
ſafd Ad doth not authoʒiſe that Court to doe moze than foꝛmetly had been u⸗ 
ſed; and whether it were befo2e thoſe times ſo uſed, cannot be ſhewn : where · 
upon it was adjudged, That a pꝛobibttion ſhould be granted. 


Pigot verſus Mary Pigot and Elizabeth Lewen, Trin. 14 Car. 


A ppeal ot the death of his Father, whoſe heir he is againſt the Defendants, 
becauſe that they. videlicet, the ſato Mary Pigot proditoric, and Eliz.Lewen 
felonicè, conſptredthe death of Robert Pigot the Plaintiffs Father, and late 
husband to the ſaid Mary; And fo that purpoſe, the ſatd Mary proditorie, and 
the laid Elizabeth fclonice, miniſtted unto him ſuch a kind of popſon, in a Poſ- 

let, 
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ſet, which he, not knowing, dꝛank up afterward within ſuch a time died, foghc 
ſaid Mary proditorie , andthe 1afd Eliz. telovice, him murthered and kfaed. 
They, being hereupon arraigned in the Kings Bench, pleaded Not guilty; And 
a Veoire facias was awarded to try them at the Barr in Mich, Term. 14 Car. 
And alter evidence apparent agatr.ſt the ſatd Mary, and doubt uli agatnſt the 
the ſaid Elizabeth, the Jurp found the ſaid Mary Guilty, and the ſatd El;zavech 
Not guilty. And now Charles lones foꝛ the Defendant moved in arreſt of 
Judgement, That there was not any Declaration upon the file in the ſaty i. 
chaelmas Term, as it onght to be. But Mayn:rd fo the Plaintiff ſaid, that 
this Appeal was arraigned at the Bar in Trinity Term x4 Car. And the De⸗ 
lendants, being at the Barr, inſtantly pleaded thereto the ſame Term; and 
fo it is well enough without other Declaration filed, which is the uſuali conrſe 
in this Court: and that no other Declaration is to be filed. But it they 
had not pleaded the ſame Term, oꝛ it they had pleaded any other Plea than 
Not guilty, ſo as there had been adjournment unto another Term, then the 
Weclaration ought to have been filed. And of that opinion vas all the Court: 
And Hoddeſden the @econdary ſaid, that the uſuall conrſe was ſo. A ſecond 
Exception was taken, becauſe there was but one Venire facias, yhere there 
bught to have been ſe verall Venire facias's in the Appeal; foz they be ſeverall 
offendo2s, eſpecially the one being charged with Treaſon, the other with Fe: 
' lony: and foz that purpoſe vouched the p2eſtdents in che old Book of Entries 46, 
& 47. and in the new Book of Entries 57, Maynard foz the Plaintiff thereto 
anſwered, that the Plaintiff might take one Venire ſacias, 02 ſeverall Venire 
facias's fo2 doubt of challenge: and ſo is 9 Ed. 4, 27. And of this opinion 
jras all the Court: Mhereuyon it was adjudged fo; the Plaintiff; and Juvg- 
ment was given, That the ſaid Mary ſhould be burnt to death. IE 


5 James verſus Tutney. Cu jus principium ante pag. 357, 
VV As now argued at the Bench by Juſtice Berkeley, my ſelf, and Jnſffc3 
lones, And the ſole queſtion was, Whether, as this caſe is, damages 
and coſts ought to be given;nnto him who juſtifies this diſtreſſe as Bay- 
iff, being adjudged foz him, Oz whether the giving of damages and 
coſts be erroneous » And Berkeley argued fo2 the Defendant in the Writ of 
Erroz, that the damages and coſts were well given, and no Erro2; Foz by 
the Statute of / H.8. cap. it is exp2eſed, I hat every Avowant,and every other 
perſon or perſons that maketh Avowry, Conuſance, or Juſtification as Bayliff in a 
Revlevin or ſecond deliverance, for any Rent, Cuſtom , or Service, if their A- 
vowry , Conuſance, or Juſtification be found for them, or the Plaintiff barred, 
ſhall recover coſts and damages, as the party ſhould haie done if they had reco- 
vered, And he conceived, that by the expzeſs woꝛds of the Statute he onght 
to have his damages and coſts; fo2 he is within the woꝛd Cuſtomes; foz he 
diſtteined fo2 a duty demanded, grounded upon a cuſtom ; and it not, pit ef- 
petially he is within the intent and equityof the Statute - Foz in Statutes , 
although particulars be enumerated, yet ft excludes not, but that whatſoever is 
\rithin the ſame reaſon and equity, ſhall be taken to be within the Statute; As 
theStatate ol Weſtmin. z. de donis Conditionalibus exp2eſſeth divers kindes, yet 
other gifts not mentioned are within the ſaid Statute: S the Statute 27 H:8, 
of Jopntares cnumerates divers particular Eſtates, which are Joyntures; pet 
in Cok. lib, 4. fol. 1. Vernons Caſe, other Eſtates within the ſame reaſon are 
within the Statute: Alſo in the Expoſition of Statates, when the wo2ds make 
pꝛoviſion foz certain perſons, yet they ſhall be extended by equity unto others. 
As the Statute of Bigamic, and the Statute of 23 H. 8. of Coſts,be expounded 
larger than the wozds. So Plowd. Comment, Patridges Caſe, Leaſe fo; 
pears is within the Statute of Thamperty, and the Book of 19 Hen. 8. rr. fs 
erp2efſe, That the Defendant ſhall recover damages upon Demurrcrs, yet it 
is out of the wozds z and here as this caſc 18, a dittreſſe being foz a cuſtomavy 
duty 
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duty, he concetved , That damages and coſts are recoverable, ag wel 
by the Statute of 7 Hen. 8, as by the Statute of 21 Hen. 8. cap. 9. which adds, 
That the Avowant foz damage teſant ſhall have coſts : But he held, that if the 
1.02d avou's, foz relief, oz pro valore Maritagii, as he map, pet that is out 
of the-Statute ; fo2 they be not Services and Cuſfoms, but Flowers oz Fruſt 
faln from them; and therefo2e they be out of the Statute. And he cited fo; 
this 26 Hen. 8. 8. and an Avowzy fo2 an Amercement in a Leet, is out of 
the Statute', becanſe it is not grounded upon Cuſtom, and foz pꝛoof thereof 
he cited Co, lib, 5. fol. 78. Greys Caſe, and Co. lib. 8. fol. 38. Greiſleys Caſe , 
Wherenpon he concluded, that Judgement ſhould be affirmed, And the ſame 
day J argued the ſame wap: Foz this being a general Statute , ought to be 
taken liberally to remedy the general miſchief, which was at the Common 
Law, Lt at the Avowant diſtraining juffly, ſhould be at the charge to defend 
his Ac in diſtraining , and ſhould not be allowed colts noz damages, to the in. 
couragement of thoſe who toztionfly denied thetr duties, ſuing out Repleving 
meerip foꝛ vexation ſake, and in diſcouragement of thoſe who diſtrained, who 
by the Common Law had neither coſts noꝛ damages allowed them foꝛ their 
lawfull diſtreſſes ; wherefo2e toremedy this miſchief were the Statutes of 
7 H. 8, cap, 4. and of 21H. 8. cap, 19, made, which ought liberally to be con⸗ 
firued fo2 advancing the remevp , and ſuppreſsing the miſchief, as Cok. lib. 3. 
fol, 7. in Heydons Caſe: And it ſhall be conſtrued atcoꝛding to the intent of the 
Pakers, which intended by 7 Hen. 8. cap. 4. to give coſts to the Defendant, 
where he pꝛe vailt d, as the Plaintiff mould have had, if he had recovered; and 
although they mention Rents, Caffoms, and Services only, and the Pzeam- 
ble extends only to thoſe Rents, Cuſtoms, and Services which lie in Tenure; 
pet the ſecond part, whereupon this opinion is grounded, is not ſuch Rents, 
&c. referring to the Pꝛeamble, but all Rents, Cuſtoms, and Services : 0 
all manner of Cuſtoms and Services are within the intent of the Statute, 
And agrsed with my bzother Berkeley in all his reaſons and caſes concerning 
diſtreſſes fo2 Relfef valore maritagii, and fo2 Amercentents in Leets, which 
I conceived , (not withſtanding his reaſons) to be within the Statutes of 
7 Hen, 8, and 21 Hen. 8. becauſe they be in nature of Services, and to be ex: 
pounded as diſtreſſe fo2 Cuſtoms and Services; and therefoze in the Cate of 
Shepward and Mackworth , which was in Term. Mich, 44 & 45, Eliz, Where 
the Bapliff of the Lo2d Berkeley diſtrained foz relief: The Queſtion was, Be- 
cauſe the Land had been fn ward tothe Queen, by reaſon of other Lands held 
of her Pajeſty by ſervice in Capite, whether the heir ſhould pay relfef to o- 
ther Lo2ds at his full age? And avjudged, that he ſhould : There damages 
were given by the Jury to the Avowant : And although Popham adviſed „ bee 
caufe it was a new Caſe , That the Avowant ſhould take his Jugdement foz 
the relief, and releaſe the damages, which he did yet that doth not p2ove that 
no damages were due, but that it was doubted only, and there is not any re: 
ſolution noꝛ opinion to the contrary in that caſe : and it appears, That in the 
new Book of Entries, fol. 570. & fol 573. in Greiſleys Caſe, which was long 
time debated , as appears Cok. 8. fol. 38. damages and coſts were adjudged 
fo2the Avowant, foz an Amercement in a Court Baron: And by all the 
Pꝛothonotartes of the Common Bench, in all the Pzeſtdents, damages and 
coſts ha ve bi en allowed unto the Avowants, upon diſtreſſes foꝛ Amertements 
in Lets, and pains in Court Baron; And therefoze I concluded, That 
Judgement ſhould be affirmed, Jones argued tothe contrary, and ſaid, ws 
are here upon the expoſition of Statutes ; and multitude of P2zeſfdents win 
not ſerve fo2 the expoſition of Statutes, unleſſe after debate in Court thep be 
mentioned to have been ſo adjudged : But no ſuch Pꝛeſident hath been ſhewy. 
but a multitude whi h have paſſed ſub ſilentio without debate. And foz 
the matter he held, That it was out of the wo2ds and intent of the Statate . 
Foz the firlf part of the Statute is, Where a diſtreſs is for Renes , Cuſtoms , 
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or Services in Land, &c. That the Avowry ſhall be upon the Land: So that 
extends only to ſuch Rents, Cuſtoms, and Services by which the Land is 
held; and the ſecond part of the Statute of 21 Hco, 8:7 which ts, quaſi an ex- 
poſition of the fo2mer is, I bat io juch Avowry for any Rents, Cuſtoms, or 
Services, thoſe woꝛds are to be applyed to foꝛ met Rents, Cuſtoms, and Ser- 
vices; And although the wo2 ds be general, and ſap not, ſuch Rents, Cuſtoms, 
and Services, pet it is to be applyed to the fozmer. And where the Statute 
21 Hen. $, cap, 19. intends further remedy than was before, it is by expzeſs 
wo2ds, upon Diſtreſſes for damages feſant, and other Rents, which extend to 
Rent charges, but no mention of Diftrefſes oꝛ Arow2y foz any other canſe : 
And in Cok, lib, 3. fol, 1. Marq. of Winch. Cale, A Caſe is cited upon the 
Statute of 9 Rich, 2, ofa Writ of Frror, Where, upon a Recovery againff 
Tenant foz lite, it was held, Jt ſhould not extend to other Eſtates; and the 
| Statute of quarto lac. which ſaith, That no cofts ſhall be given in o- 

ther cauſes than ſuch as are within the Statue of 23 Hen. 8. ſhews, That with. 
out an Ac of Parkfament , coſts ſhall not be given in other: cauſes , Ana 40 
the Care ited here in an Ae, foz a Relief, damages were 
for donbtof-erroz releaſed by the Avowarit, it doth appoar of N. 
were releafed-; therefo1e it ſhall be intended they were diſallowep bp. 
ons of the Court: And foz the caſes of damages andcofts given ii Bro 
fo; Ametcements in Leets he knew, That anno 35 Elia. in an Growip ſos 
Amercement in Leet, damages and coſts being gen, Judgement was rever 
ſed loz that cauſe in this Court; Therefoze he concluded that Judgment ſhould 
be reverſed, Note, in his Argument he ſais, that in the Lozd Sayes Caſe it was 
adjudged, Scandalum Magnatum was out of the @tatute of 2 1 Jac. of Limitati- 
on of Actions wpon the Caſe, and out of the Statuts of 25, Elizab. of Errors in 
rhe Exchequer Chamber, becauſe not mentioned, although it be included in the 
woꝛds, Aions upon the Caſe, e e e 
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unden, Vpon Saturday the fourth of May 1639. 46 15 
4 Fill Careli Regs, Serjeant Reeve; of the County of Nerff. was 
SI fworn one of the Iuſtices of the Common Bench, i 

Sir Richard Herton;;: late ſecond Juſtice of the ſaid Court, 
vba died at Serjrants Inne in Chancery ans, lie was a 
grave, learned, piots , and prudent Iudge, and of great 
patience in all his protredings. n 

- Cooks Caſe. 


111 PEE „ „ 3.0” - 4. + nl 5 
Ock was enviced fo2 the murder of Marſhal, Upon bis artaignment 
K Not guilty, it was found , That the ſaid Marſhal was a Bay. 
lite to the @Sherifot — and had ſeveral Warrants upon ſeveral Capias ad 
clarisfaciend.. againſt the ſaid Cook and his father , directed unto him and o: 
ther Bayliffs; and that they, by vertue oz colour thereof, entred into the ſatd 
Cook's Stable and out-honfe , and hid themſelves there all night; and at eight 
of the clock next mozning , came to Cooks dwelling houſe, and called him to 
open his dooꝛs and ſuffer them to enter, becauſe they had ſuch Warrants up- 
on ſach Writs , at the ſute of ſuch perſons, to arreſt him, and willed him to 
obep them. But the ſata Cook commanded them to depart, telling them, They 
would not enter. And there upon they bꝛake a window, and afterwards came 
tinto the voz of the ſafd honſe , and offered to fozce that open, and bzake one 
of the hinges thereof, Whereupon the ſaid Cook diſcharged bis Pugquet at 
the ſafd Marſha), and ffrook him, of which ſtroke the dap following he died. 
And whether upon all this matter whe guilty of Purder 03 of Panſlanghter , 
was the doubt / And it was now argaed by Rolls foz Cook, That it was not 
Purder ; Foz although a Baylitt were flain , pet it was by his own pꝛocure⸗ 
ment, in doing an unlawfull act, viz. in bzeaking the window and doo2 , and 
attempting to enter and ſerve Pꝛoceſſe, which is not lawfull foz a perſonal 
dutie, unleſſe in the Kings caſe : And foz that purpoſe he cited Co. lib, 5, fol, 
91. Seamans caſe 13 Ed. 4.And after argument at the Barre, all the Auffices, 
ſeriatim, delivered their opinions, That it was not Parder , but Panflaughter 
only; Foꝛ although he killed a Bapltff, yet he killed him not in duly execating 
Pꝛoceſſe: Fo2 it is not Purder, unleſfſe there be Malicia præcogitata, 02 Mal- 
tia implicita : As to Purder one ſaddenly, oꝛ in reſiſtance of an Officer doing 
his Office; But that laſt ought to be where he ts duly executing his Office, by 
ſerving the P2oceſs of Law, wherein he is aſsifted , cum poteſtate Re- 
eis & Legis : But here this Bapliſt was flain in doing an unlawfall ag, 
in ſ&king to bzeak open the houſe to execute Pꝛoceſſe fo: a Subject , 
which be ought not to do by the Law: And although he might have entred, 
ik the dooz had been open, and arteſted the party, and it had been — 
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fall ; pet he ought not to-bzeak open the houſe , foz that is not warranted by 
Law; and eſpecially lying there in the night, and in the moꝛning bzeaking 
the window and offering to fo2ce the doo, which is not ſufferable; foꝛ under 
coloar thereof , one map enter who hath not any ſuch authozity ; and every 
one is to defend his own houſe. Vet they all held, that it was Panſlauchter: 
Foz he might have reſiſted him without killing tim; And when he ſaw him, 
and hot voluntarily at him, it was Panſlaughter.3Sut Iones ſaid, That it was 
reſolved by the chief Juſtice and himſelt, and theReco2der of Londonatthe laſt 
Seſsions at New- gate, in the caſe of one William Lever, who was endiced of 
the homicide of a woman called Frances Fret man, where it wag found by ſpeci- 
all Uerdic, Chat the ſaid Lever and his wife being in the night in bed and a⸗ 
fleep, one Martha Sc-pleron, their ſervant , having pzocured the ſatd Frances 
Freeman to help ter about her houſe- buſineſſe, about twelve of the clock at 
night going to the doo2s to let out the ſaid Frances Freeman, concefved ſhe 
heard the ves at the dooz offering to bꝛeak them open; whereupon the, in fear, 
ran to her Paſter and Pitriſſe, and infozmed them ſhe was in doubt, that 
ther bes were bzeaking open the houſe dooz. Upon that he aroſe ſovainly,and 
fetched a dzawn Rapier. And the ſaid Martha Stapleton, Leaft her Pafter 
and Pilſtriſſe ſhould ſee the ſaid Frances Freeman, bid her in the Buttry. And 
the ſald Lever and Hellen his wife, comming down, he with bis S woꝛzd ſearch- 
ed the Entry fo2 the Theeves: And ſhe, the ſaid Hellen, eſpying in the Buttry 
the ſaid Frances freeman, whom ſhe knew not, conceiving the had been a thief, 
trying to her husband in great fear, ſaid unto him, Here they be that would 
undoe us. Theteupon the ſaid William Levet, not knowing the ſaid Frances to 
be there in the Buttry,haftily entred therein with bis dzawn Rapter,q being in 
the dark, and thzuſting with his Napier befoze him, thzuft the ſatd Frances un- 
der the left bzeaft, giving unto her a moztal wound, whereof the inftantly di 
ed: And whether it were felony, they pzayed the diſcretion of the Court, And 
it was reſolved, That it was not felony; foꝛ he did it (gnozantly without in- 


tention of hurt to the ſaid Frances: And there it was there ſo reſolved, But” 


here they heldcleerly, That it is homicide, becauſe he ſcefng and knowing 
him, ſhot at him vuluntarily, and flew him : whereupon they all reſolved, Jt 
was not murder, but homicide only. Vide 13 Ed, 4. 9. 18 Ed. 4, 4- 


Perkinſon verſar Gilford and others, Hill. 14 Car; rot. 


Ebe; againf Gilliford and others, the Trecutozs of William Collier El- 
Laute; late Sheriff of the County oof Dorſet, foz two and twenty pounds 
ten ſhſilings. Whereas the Plaintiff had recovered in the Common Bench, 
againft the Executoꝛ of William Pawletz à debt of one hundzed pounds, and 
221. 10 9. foz damages the debt and damages de ponis Teſtatoris, fi &c, 
Ec fi non, the ſaid two and twenty pounds ten sbillings de bonis propriis ; and 
the Reco2d being removedinto this Court, the Plaintiff had a Fieri facias dt- 
- rected to the ſald William Collier, Sheriff of Dorſer, fo2 the levping of the ſaid 
two and twenty pounds ten sbillings damages of the Goods of the ſaid Exetu⸗ 
. to2 ; and by vertne thereof he levyed the ſaid two and twenty pounds ten shil- 
ings, and afterwards died without paying, &c. wherenpon he demanded it of 
the ſaid Exeeutoꝛs, and they had not paid it, per quod ARio accrevit. The De- 
fendants pleaded Non debent, and found againit them. And Mallet moved 
in arreſt of Judgement, firſt, Becauſe the recovery of the ſaid debt of 1 22 l. 
10 8. in the Common Bench, andthe Execution by Fieri facias fs in the Kings 
Bench, and he doth not ſhew how it tame out of the Common Bench into this 
Court to have Execution. Sed hon allocatur; Fo2 in the Reco2d it is men: 


tioned, that it is here duly, which ſhall be intended to be by a Writ of Exroꝛ, 
oz other due means; and it is not neceſſary toſhew all the circumſtances; how 
it came hither; The ſccond-objecion; Becauſe it voth not appear that upon 

the 
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the Fieri ſfacia« awarded, it was e bet teturned ſerved here; ſo as there is no 
Recoꝛd to charge him: Foꝛ if there were anp Netoꝛd appeartag that he had 
levied it, then peradventute he might charge the Sheriff, The third dbjeation, 
Becaule he chargeth him in an Aaion of Debt, whereas there was ne ver my 
ſuch Action bzoucht befo2e;but ; if it had appeared by the Retozd , that the mo: 
ney was levyed ) he might have had Accompt, oz Acton upon the Taſe, o} a 
Scire facias, but never an Audion of Debt. The fourth objertion-, That al- 
though the Acton lies agatrilt the Shertff himſelf, pet it lies not ag aintt his Ex. 
ecutoꝛs. Foz the non pavment is a perſonal weaving, where with his Exrecateꝝa 
are not chargeable , As Debt upon an Eſcape lies not again&a-Sherifts Ex⸗ 
ecuto2s Bit Berkeley, lone ;, and my felt ( Brampſton betng'adſewt } agreed, 
That the Aaion well lies: Fo} to the ſecond und thito objections, the Fieri fa. 
cias being duly executed, and the money le vied by the @heriff, tie Execatoz of 
pawlet the Defendant in the firſf Anton ts diſcharged, aud may abet and 
ple ad it againſt any new Execution to be awarded againſt him, as 21 Hl. 8. fol. 
p2oves : And the Sheriffis chargeable fv2 the money to im who 
recovered it. And as it is allowed that de might be chargeable in Accompt , 
as Mallet ſatd; ſo it is agreed, He map be rhargeable in Debt; Fo2 the Plata, 
tif might have either Debt oꝛ Accompt, as appears in 28 H. 8. & Cok. lib. 4, 
Slades Cale. And as Berkeley ſaid, the tate is in 1 fl. 7. That a Col- 
leo2, by acceptance of a Talley, is chargeabie in Debt; to the heritt ha. 
bing ie died the monep, is chargtadle foz ſo much in Debt to hm who 
recovered, And Manet confeffed, That in the Common Bauchit was ad- 
judged, Where the Shdriff returned a Fieri-feci, Dent lieth agamit hum. And 
Berkeley ſald it was ali one, when he receives the money; tod ge in then1yn- 
ble, although he returnes not the Writ: Foz his not returning an not add 
noz excuſe him. And fo: tte fourth objeaton, they held, That the Wherttks 
Executoꝛs are as well characableaghimſenf; Fox as Tonts (nd, here is a ul. 
. verlitp, where the Sheriff is chargtable in dis dle foo aperfoiM tozt o t- 
feaſance, chere his is omi churgenble, and there A cio moritur eum per- 
ſona, War where he ts chargeablit voꝛ levyingot money, and ot paying it o⸗ 
ver, that is oz a duty; and there, iff he dyos, dis Extcutoꝝs ate chargen. 
ble as well as himſolf; which is the reaſon, that ite an Ecape by the Shori# : 
his Executoꝛs are not chargeable, But there would be great miſchtef if the 
Sheriffs Executo2s ſhould not be liable in this Cale: Foꝛ the Þiaintiff had a 
duty due unto him fromthe Executoꝛs of Pawler the firſt Defendant , who 
payed it to the Sheritk, and therebÞ wks viſohatney thereof, Ano if the am- 
tiff ſhould not recover |againlt the'@heriffs Oyecato2s, de ſhduld de t 
remedy, which the Law will not ſaiffer:: Whorefozethep all agreed, thut the 
Action well lay; And rule was given to have Jungrment entred, meld, dec. 


Goodwin verſus Anne Welt ante pag. 379. 


\7 / As now moved gain by Charles Jones in arreſt of Aidgoment , That 
the Declaration was not good z 'Firlt, Beeakfe he voth not wew, that 

he left the Writ with the Defendant; kozithe Statate is, If they beiſerved with 
Procefle ; und it fs no ſerving of Pzveeſs when the Writ ts not Left, | 
it be read unto the patty, and a note leftof the cau ſe ace. and day. Sed non 
alloca tur; Foꝛ ſones, Berkeley, and my ſelf held it to be a ſuffictont ſer bing of 
the Pꝛott is within the intent of the Statute, and accozding to the uſual 
cotirſe ond pꝛaaice; Fo2 there map te two, th2&, oʒ four names of witneſes 
in one Wrſft ( and ſo there be uſually) und he cannot leave the Atte with ewe, 
ry one of them, and tt would be very chargeable unto the Subfett to have ſeve- 
rall Writs fo every witneſs. The ſecond Exception, becanſe he Geweth 
that he patd unto her twelve pence foꝛ her pains, and pzonitſd fo pity unto her 
as mach moze as ſhe would require, when ſhe came to bea Miene at Glo- 
| celter , 


— — — — — — 
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ceſter, which is not ſulficient, accozding to the Statute; Foz the Statute 
is , That he (hall pay ſufficient charges foz her travel, acco2ding to the di⸗ 
ſtance of the place, and the quality of the perſon, ſo to be paid; and the Wit 
neſſe is not bound to accept his p2zomiſe foꝛ the reſidue. Sed ron allocacur ; 
Foz when it is alleged, That he pato unto her twelve pence, and p2omiſed 
to pay the reſidue when the came to Glouceſter, and ſhe accepted thereof, 
She is then bound to come , fo2 the hath accepted of his pzomiſe foz the reſt- 
due, otherwiſe ſhe micht have rcfaſed, and not told him ſhe would accept of 
his pzomile, The third Exception, Becauſe the Plaintiff doth not ew, 
That he is endamaged by her non appearance, viz, That the Uerdic paſſed a» 
gainſt him, oꝛ that he was infozced to be non-ſuted, oz any other grievance ; 
Foz ſo is the Statute , That the party grieved ſhall have his part of the ten 
pound, and his further damages taxed by the Juſtices , befoze whom, &c. 
But Grimſton foz the Plaintit anſwered , That the Aaton being bzonght only 
foz the ten pounds, and not o; further damages, it is well enough; and 
the ten pounds is due foz her non-appearance to the King” and the party: 
And all the Juſtices held, That the Declaration was ill foz this canſe ; Foz 
there ought to be a party grie ved by the non appearance, otherwiſe there is 
no cauſe of fo2feiture : And ſo is the expꝛeſs ſcope and woꝛds of the Statute ; 
Wherefoze it was adjudged ſoꝛ the Defendant, ablente Brampſton, 


| Bardſey verſ#: Clyſton, 

Di upon an Obligation of 100 l. fo2 not perfozming of an Arbitrament, 

where the award was, That the Defendant ſhould acquit and diſcharge 
the Plaintfff concerning a Bond of 100 |, wherein the Plaintit and Defendant 
were joynly bound fo; the payment, of 50 l. unto l. S The Defendant de- 
murred, and now Rolls ſhews foz canſe, That the Arbitrament was vold, 
to award that he ſhould acquit and diſcharge him of a Bond made unto a 
Stranger; Foz it is not in his power to p2ecure a diſcharge. But the 
Court held, That the party may well acquit and diſcharge , &c. if the fifty 
pounds be payable at a future dap, as it is here to be intended it was. A ſe» 
cond Exception was taken, becauſe the ſubmiſsfon is, to ſtand to the award, 
ſo as it be made under hand and ſeal, ready to be delivered to the parties : 
And he ſaith, That they made the Arbitrament befoze the dap, ( viz, ſuch a 
dap, ) under their hands and ſeals, and he doth not ſap, ready to be delivered. 
But all the Court held, Jt was well enough; Foz the wo2ds be not, And 
to deliver, but Ready to be delivered: And whenit is under hand and ſeals, it 
is intended, ready to be delivered; but the Declaratton being read, it was ex- 
pzeſly, That it was ready to be delivered ; Wherenpon it was adjudged fo! 
the Plaintif, 


Daly ver/#: Bellamy and others, 


AS bzought by the Plaintiff in Treſpaſſe of Battery: The Uerdfc 
was affirmed. And now Maynard moved fo: the Defendant, upon the & fa: 
tutes of 21 Hen. 8. & 23 Her. 8. That the Defendant ſhould have coſts, becauſe 
the Plaintiff, it he had avolded the Uervic by Attaint, ſhould have had coſts. 
But all the Court agreed (abſente Bramſton) That he ſhall have no moꝛe coſts. 
Foz if the firff Uerdic had paſſed fo2 the Plaintiff, whert dy he ſhould have 
bad cofts ; oꝛ if the ſaid Uervic having paſſed againſt him, thereupon he hay 
bzought this Attaint , and the Juroꝛs had been attainted , he ſhould have had 
ſach coſts, as he ſhould have had in the firff Action , ik it had been found fo: 
him, but he ſhould not ba ve had moze coſts in reſpect of the Attaints So 
converſo, where the firſt Werdic paſſed fo2 the Defendant , and he had coſts, 
if the Werdic beimpeached by Attaint , oꝛ be affirmed , he ſhall have no moze 
rofts, but only thoſe which wore given upon'the firſt Yerdiat; And Hoddel- 
don ſald the pꝛadite of the Court was —_— ſo, * 
Is . aaa ani⸗ 
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Daniel verſus Count de Hertford, Trin. 14 Car, rot. 543. 


ERror of a Judgement in the Common Bench. in Treſpaſſe, fo2 depaſturing 

his Cloſe with Sheep. The Deſendant juſtiſies, Becauſe the Pꝛioz of 
D. was ſeiſed in f& of ſuch a great Cloſe in D. and was ſeized in fee of the 
Paſturage in the place afozeſato, fo2 all his Sheep levanc and couchant in the 
ſaid great Cloſe » at all times of the year : The Plaintiff thereupon demur- 
red, and it was there adjudged foz the Defendant, and now Maynard foz the 
Plaintf , in the Writ of Erroz, aſsigns foz Erro2 the point of the Judge- 
ment; Firft, Becauſe the Defendant intitles the P2foz nefther by pzeſcrip- 
tion noz grant; and this being a p2ofit a prender, in alieno ſolo, none can en- 
title himſelf by the courſe of the Common Law thereunto, without grant oz 
p2efcription ; and this Paſturage claimed, is but as Common in tts nature. 
Secondly , That this Plea is not aided by the @tatnte of 3 1 Hen, 8. Foꝛ that 
gives nothing to the King , but what the Pꝛioꝛ lawfully had; and therefoze 
it ought to be che wn how the Pꝛioꝛ was entituled thereto; wherefoze,qgc. Rolls 
fo2 the Defendant , inthe Writ of Erroz, ſaid, That the Plea is good ; and 
was ſo adjudged nyon Demurrer in the Common Bench; and that ft was a 
good Plea, although it were pleaded at the Common Law, befoze the Sta- 
tute; Fo2 this Paſturage clatmed foz Sheep levant and couchant upon the 
Defendants Land, is Common appendant , and cannot be ſsvered from the 
Soil by grant; and then to make pꝛeſcription thereto, is not good, as it is 
4 Hen. 6, 13. and 8 Ed, 4. And it it were not goov at the Common Law, vet 
the Statute aids it, by pleading, That the Pꝛioꝛ was ſeized theteot in te, at 
the dap of the diCColution , otherwiſe it would be very miſchievous , the Pzt- 
92s and other religious perſons , at the time of their diſſolution, ſ&king to de⸗ 


fate andſupp2eſs all their Deeds, and to conceal their Lands and Effates , 


which they then held: And thercefo2e ſuch general Averments had been al- 
lowed , as it is held in the Cafe of the Archbiſhop of Canterbury, and in the 
ſe of the Abbot of Strata Marcella, Cok. lib, 9. 24. And to that opinion the 
ourt enclined but becauſe it was depending upon Demurrer in the Common 
— , they would not haſifly pzoc&ed; wherefoze day was given until the 
nert Term. | 


The Caſe of Edwards and Rogers, Cujus principum ante 


V V As now argued by Maynard foz the Piaintiff, and by Farrer fo; the 

Defendant , And Berkley and my ſelt delivered our opinſons'; That 
this Fine by Andrew, the Uncle of William the-Jveot , who was ſeized of the 
Inheritance (he dying in the life of William, ſo as nothing ever attached upon 
him ) ſhall never barr William the Defenvant ; who was Ganochild of the 
ſato Andrew, becauſe he claims nothing by o from him, but onely 
from; Willlam the Nephew of Andrew (* who ſarvived the lat Andrew :) 
And be makes his title as Weit to the ſato William, the Nephew 
who was laſt ſeized , not making therein any mention of Andrew; as 'of one 
from whom he claims , but only as dꝛawing his deſcent from him by way of 
Pedegre, and not by way of Title; And therefo:e it was compared to 
Hobbes Caſe , Cok. Lic, fol. Where the Father ia attainted ot Felonp, ha: 
ving Iſſue two Sons, and the one df them purchaſeth lands, and dies with · 
out Adue, it ſhall not barr the other Won to claim, as heir to his Bother: 
And the corruption of blood in the Father ſhall not hart him. Ann Berkley com- 
pared it to the Caſe in the tenth ot Eliz. Dyer. 274. Where there were two 
Bꝛothers; the eldeſt hath good cauſe del petition de droit;- the poungeft hath 
Aſſue à Son, and is attainted ot Felony, and executed. The elde don 
dies 
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dies without Iſſue ; the Iſſue of the younger Son is barred of the petition, be 
cauſe his blood is coꝛrupt, and he cannot claim but by mentioning his Father 
and from him, &c, But here, fo2 as much as he doth not claim, no2 dcrite, 
by him who levyed the Fine, we beld, he would not be barred by the Fine: 
But Jones conceived, that in regard Andrew is bound, and cannot claim a- 
gainſt that * and his G2andchild cannot clatm, but he ought to make 
mention a dim, that he is alſo barred : And as his E2andfather,ifhe had (urs 
vived hay been barred, ſo alſo ſhall his Gzandchflv, who of ncceſsity 
ought to mentiou him; Wherenpon it was adjourned. | 


Coopers Caſe, 


Ooper being indicted in the County of Surrey of the Murder of W L. in 
Southwark, with a Spit, Ye pleaded Not guilty : And upon bis Arraign- 
ment, it appeared, that the ſaid Cooper, being a P2iſoner in the Bings Beuch, 
and lying in the houſe of one Anne Carricke, who kept a Tavern within the 
Rules, the ſaid W. L. at one of the Clock in the night, aſſaulted the ſaid houſe, 
and offered to bʒeak open the doze, and bzake a ſtaple thereof, and ſwoze be 
would enter the houſe, and flit the noſe of the ſaſd Anne Carricke , becauſe ſhe 
was a Bawd, and kept a Bawdy-houſe, And the ſaid Cooper diſwading him 
from thoſe courſes, and repꝛehending him, he woe, That it he could enter, he 
would cut the ſaid Coopers thzoat : And he bꝛake a Window in a lower room 
of the houſe, and thꝛuſt his Rapier in at the Window againſt the ſaid Cooper, 
who in defence of the houſe and himſelf, thꝛuſt the ſald W. L. into the epe, of 
which ſtroak he died. The Queſtion was, Whether this were within the Sta- 
tute of 24 Hen, 8. And the opinion of the Court was, That it it were true he 
bzake the houſe with an intent to commit Burglary, 93 to kill any therein, and 
a party within the houſe (although he be not the Paſter , but a Lodger 02 Bo- 
journer therein) kili him, who made the Aſſault, and intended miſchief to any 
in it, That it is not felony, but excuſable by the ſaid Statnte of 24 Hen, 8.which 
was made in affirmance of the Common Law; wherefoze the Jury were ap: 
pointed to confider of the cfreumfances of the fact ; and they being a ubſtan . 
tiall Jurp of Surrey, found the ſafd Cooper not guilty, upon this Endlament; 


Wherenpon he was diſcharged. 
Sir Martyn Lyſter verſus Home, 


A Ction ſur Trover and Converſion, of an Pawk,calleda Ramiſh Faulcon, 
ſuppoſing that he was poſſeſſed of that Hawk, ut de bonis propriis & Cav: 
ſaliter amiſit and that ſhe came to the Defendants hand, and he knowing her 
to be the Plaintiffs Hawk, yet being required, had not delivered her, but con- 
vert ed her to his own uſe» Upon Nor gulty pleaded, and Werdic found ſoz 
the Plaintiff, Wbytlock moved fn arreft of Judgement, That the Declaration 
was not good to maintain this Action, Becauſe he doth not ſhew, that ſhe was 
a reclaimed Hawk, and made tame, no2 that ſhe had Bells oz Wartelis to 
fhew who was her owner: Anda Ramich Hawk is p2operlp ſuch an oue as 
liveth inter Ramos, aud from thence hath its name: And therefo2c relyed upon 
the book 1 4 Eiiz. Dyer 306. Sir Richard Fines Caſe, And Iones and Berkeley 
inclined to this opiufon, But J conceited the Declaration to be good enough, 
becanſe it is aided by the allegation, that he was poſſeſſed of the ſaid Malk 
ut de bonis propriis : and that the Defendant, knowing her to be his Þatrk , 
converted fer & c. And it differs from the Caſe of Sir Richard Fines : Foz 
there, although the ſaid exception was taken to the Count, pet it doth not ap: 
pear but that the Count was there held to be geod enough, But becauſe the 
Defendants plea was held good, it was adjudged zgainſt the Plaint!ff ; not 
fo2 the inſufficiency of the Count, but upon demurrer upon the plea in barre, 

which 
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which was held ſufficient. vid. Cok. lib. 7. fol. 17. the Caſe of Swans, of what 
Beaſts and Birds a man may have property. This Caſe was after. moved a. 
gain, Termino Hillarii anno decimo quinto CaroliRegis : And then becauſe 
he Court was al trapes divided in opinion, the 

That Judgement ſhould be en⸗ 
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Swyſt Subchantot, and one of the VicarsC horall of Kitch feld 60h 
- -Eyrev and others, Leſſces of Sir Edward Peto. Trin. 12 car, rot. 


acres of Land in Cheſterton ( whereot the ald ubchantoz andUt- 

car mere p20p2feto2s ) befoze they carrfed' away their: Cn; Foz 

which the Plaintiff demands the treble value, viz. 135 l. Upon Non 
deber pleaded, it was found by ſpecial, Uerdict, That the ubchantozand At- 
cars Choral of Litchfield, being ſei ed in Fee of the Redmy app2op2fate of 
Cheſtercon Avithin which the ſaid 40 acres of Land lap and were parcel, 29 
H. 8. by Indenture, demiſed and let unto John Pero the tithes ofthg Redtoꝛy 
{02 42 pests ( with an exception ofthe p2ivic tithes , the four offefing dayes 
and the tithes of a Meadow called the Parſons: Pay, and the pꝛeſentation to 
the Micarege of Cheſterton) tendzing 5 |, 16 8. 8 d.. And that after- 
wards by Indenture tripartite , dated 26 Feb, 5 Ed. 6, betwixt the @ubchan- 
toʒ and Uſcars on the firft part, Richard Woodward of the ſccond part, and 
John Woodward, father of the ſaid Richard Woodward, on the third part; 
reciting the ſaid Leaſe of 29 H. 8. And that the ſaid lohn Woodward had 
bought the ſaid Leaſe of tte ſaid lohn Peco,they tor fitmed and ratified the ſaid 
Leaſe ;, And further fo2 a great ſum of money unto them paid, &c. demiſed 
and granted to the ſad Richard Woodward and lobn Woodward, all the ſaid 
tithes, with the tiithe Hay (except the p2ivy tithes, and the ſaid four 
offering dapes, and the pꝛeſentation of the Clerk, &c.) Habendum from 
and afrer the ſaid term and determination thereof, and the years in the 
ſaid Indenture compriſed in manner-and form following, that is to ſap, wb 
the ſaid Richard Wcodward, for one Moneth, after the erd and detetmination of 
the ſaid term and years within the Indenture compriſed : and after the faid 
moneth fully determined , to have ard to hold the ſaid tithes and premiſſes (ex: 
cept beſore excepted) to the ſaid Jobs /# codward, his Heirs and A ſſignes for e- 
ver rendring 61; 4s, 4d-per am . And they find, that by vertue of this 
g2 ant -the-tithos renewing of the Tenements in Cheſterton afoꝛeſaid, had 
been injqpned alwapes after this g2ant.-And further, that afterward, viz, 23. 
Martii,2-& 3 Pb. & Ms, the ſafd Subchantoz and Uicars Chozall made another 


D Ebt upon the Statute 2 Ed. l. fo2 not ſetting forth the tithes: of 1.40. 


inde nture, which they find in bhæc verba, mentioning, That for divers great ſums, 


to them paid by Hampbry Pete, and the rent therein afterwards to be reſerved, 
they did demiſe and grant to the ſaid Hamphbyy Pete, all ti at their gleab land, 
lying in Cheſtertoy, viz, 7 g. acres of Land, and alſo the Demeaſns of the ſaid 
leventy eight acres, with all profits, Commodities, Tithes perſonal and Predial , 
whatſoever they be or ſhall fortune to be; belonging to the ſaid Subchantor and 
Vicars, as Parſons and Proprietaries of the Pariſh Church of C hefterten aforeſaid, 
as the Tithes of Pig. Gooſe, Lamb, Wooll, Calf, Fiſh, Swans, Wood, and all o- 
ther Titbes whatioever, and alſo tbe Tithes of the (aid ſeventy eight acres ; all 
which lately were in the Ferm or occupation of Aargaret Pete. Widdow, de- 
ceaſed, as-alſo all other their Rights and Intereſts, Tithes, Commodities, and 
Profits in and to the ſame,which to them doe belong, or appertaining co the Pac- 
ſon or Parſons, and Proprietaries of ihe Pariſh Church of Cheſterton aforeſaid the 
ſaid yearly Rent hereaſter reſerved, & the nomination & preſentment ofthe Prieſt 
or Curatethere, with all offerings and offering dayes, and privie tithes, as well 
of the Manor-place, as of other the Inbabirancs there, alwayes excepted and re- 
ſerved to them and their , r yer ) halendum, to him ard his _ 
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for ever, rendring annually to them and their Succeſſors ſix pounds ſeventeen ſnil⸗ 
lings four pence. And it is found, that the tithes ol theſe Lands never were 
in the Tenure of the ſaid Margaret Pero, _ But they found, That ſome 
Tithes and Lands were in the Tenure ok tte fato Margaret Pero; and it 
was found alſo, That @ir Edward Peto fs Don and eir of the ſaid Humphrey 
peto, and that the Defendants were Occupters of the Lands in the Decla⸗ 
ration mentioned, am curries the Coꝛn growing thereapon without ſetting 
out of the Titbes; Et ſi ſuper, &c, the Court ſhall adjavge it foz the Plain. 
tiffs, The y find fo2 them, and that the Tithes carryed away, were wozth thir⸗ 
ty pounds per annum: und the trt bie value is ninetÞ pounds; te. 
ſiduc; they fine fo the u tendants. This Caſe was argued at the Parr by 
tha. molti: general; Roll and Maynard fo; the Platutick, and by the Ar- 
to2ooy general} Perjaant Henden and Grimſton foz the Defondants : and 
this Larm it was atgue dat che Bench , und two Queſtions made; irt, 
Whether the Desd ot Bd 6 be good to emvey the inherttance to John Woods 
ward '@econdly; Jf the firſt Jnventure be not good, whether the ſecond In- 
dentute gf & 3 Ph. & Mar. be ſufficient to convep them, againſt the Sub» 
chantoꝛ icars, to Humphrey Pero : Fo2 if anp of them be good, then the 
P fta have no Title. And quoad the rt, ati the Juſtices argued fo2 the 
Plaintiſfs, That they habe a good title notwithſtanding this Judenture; Foz 
this annenture is meeriy void, becauſe it is to tondep an Inheritance in futu- 
ro; No ſbe moneth'ts not to begin until i the fozty and two pears bo expired 
and it is «grant of Intereſſe Termini and no grant of aReverſſon; foz the Yn» 
heritance is granted thetein , which was not in Leaſe befo2e ; And as it is an 
Intereſſe Termini to tho tithe hay, ſo ought it to be of the refidus ; foz thers 
cannotbe fraction of the Eſtate: And then being only an Intereſſe Termini in 
Richard Woodward,there cannot be a grant ofa Remainder 03 Reverfion to 
commence in ſuturo: And to p2ove this, ſee Cok. lib. 2. fol, 5 5, Bocklers Caſe; 
& 8 Hen. 7. 3. & 38 Hen, 6. 34, The ſecond Queſtion was, Whether the 
Deed of 2 & 3. Ph. & Mar, be ſufficient toconvey thoſe Ti thes, Wecaufe 
tte ver were in the Tenure of Margaret Pero; and it wag firongly urges fo; 
the Plaintiff That thoſe woꝛds in the Indenture were a clauſe of refirfction , 
aud declares their intent, that nothing ſhould paſs, but that which was in the 
Tenure ef Margaret Peto. But all the-Juftices held, That it was a good 
gꝛant, and no reffrictfon of the fiiſt woꝛds; Firſt, Becauſe there be thzee 
diſtinct clauſes befo2e, viz. Fitſt the Gꝛant of the ſeventy eight, acres of 
gleab; Secondly the grant of the fTithes pꝛedial and perſonal ; Thirdly the 
grant ol the T ithes of the ſeventp eight acres of gleab Land, which are all 
diſtin ſeveral clauſes by themſelves. And this clauſe, All which, &c, doth 
not depend upon any of them: And Which were, &c. is à reſtriction only when 
the clauſe is general, and ts ail but one and the ſame ſentence, aud not ended 
oꝛ certain, betoꝛe the end of the ſentence, as in the caſes of 2 Ed, 4. 29. Plow. 
391. in Worthfleys and Adams Cafe, and Plowd, 195. in the Earl of Leiceſters 
Caſe, But were the clauſe is not in one intire ſentence , but diſtin any 
di": jopned from the other, as here it is, there cannot” be any reftriaton : alſo 
this being in the Caſe of a common perſon, addition ofa falſe thing ( viz. falſe 
polſeCion ) ſhall never hurt the grant: Fo? the addition of a falſity ſhall never 
hurt where there is any manner of certainty befoze, Cok. lib, 2. fol. 32. Do- 
dingtons Caſe, & Dyer, 3 76 Co. 24 Bozoons Caſe, But in the Kings grants, 
where there is falſity in point of pꝛejudice to the Kings benefit, 03 a miſ-info2- 
mation ofthe Kings Title, 02 upon a falſe ſuggeſtion of the party; there all 
graiits ſhalt be void as it is Cok, lib. 10. fol. 113. 21 Ed. 4. 48. 8 Hen, 
7. 3. 9 Hen. 6. 28. Wherefo:e they all concluded, That this grant of 2 & z. 
Phil, & Mar. was good; and it is to be. obſerved, That although theſe 
wo2ds , Which were in the Tenure of I. S. when they are in one and the ſame 
fcntence , may be conſtrued to be areffricgion, pet in theſe woꝛds, Allwhich 
were 
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weee; &c. This wd All ſo dif. japned cannot he a reſttiu ton. but an explana. 
tion; Wherefo2e foz theſe and other reaſons.,, jt was adjudged to be a good 
grant againſt the Plaintiff; But in confdderation and commiſeratton of the 
peo) Uiears, Str Edward Pero was moved ta adde by way of a Rent charge 
to their means ; And he agreed ta the motion of the Court, and added four 
pounds per zuoum Rent fv their further ſuCentation, beſides the Rents paid 
unto them. NR 1 | 


4 «+1 +-*-Crifp verſa; Pratt. Hill 10 Can rot. 73. 
IeQione ſirmæ of fixteen actes of Paſture in Chipping: Barnet. The Cale 
— „hat Ralph Briſca ſenio: in 19 lac. purchaſed the Lands in the De- 
clazation mentioned, being Copyhold , part et of the Manoz of Chipping Bar- 
vet; to him and Margaret bis wife; and to Ralph Brſico their Bonne, and his 
heirs; and two y . Anneberpar, and received all the pꝛo- 
fityof the 5 4 Aug. 4 Car. at which time he became by 
Bond te lech Difco and others, and committed divers Ads ( oning 
Aan which derlared him tobe a Bankrupt And in 5 Car. upon a to 


the 
tho Lon Keeper,” That the ſaid Ralpd Brikco ſenfo2 was a petit Chapman, 


and diy get bis liting by duying and ſelling, and was indebt e d to divers 
perſong and become « Bankrupt , the Petitioners pꝛaped to habe a Commiſ⸗ 
Gon of upts ; which was granted him: And the Commilstoners ad- 
udged him a rupt, and ſold this Land to the Leſſo2 ot. the Jdlaintif, fo2 
deneftt of the Crevito2s, by Indenture inrolled ; which being ſhewn to 
1025 — ano, he admitted bim atcozdingly. And afterwards Ralph 
Briico the father died, and the ſaid Margatet died; and Ralph Briico the ſonne 
entred and the Lefſoz of the Plaintifentred upon him, and made a Leaſe 
to the Plajntif foz years; and 1 „as ſervant of the tan Ralph 
Brite the ſonne, oufted him. Ft ſi ſuper totam, &c. the Court ſhall adjudge 
to: thePlaintiff, They find foz the Plaintif ; ifotherwiſe foz the Defendant. 
Upon this matter found , it was argued at the Bar,; and this Term at the 
Bench: And Berkley argued fo2 the Plaintif, and Brampſton, Iones, and my 
elf $02 the Pefendant. The firſt que ſtian was, the Jury finding, that the 
ſaiv Ralph Briſco fentoz did get his living by buping and ſe ling, uſing the 
Trade of an Inn-holder, and not other iſe , Whether be be a perſon who is 
a Ban „ und within the Statutes of 13 Eliz. 1 lac. & 21 lac. And Berk- 
ley held, he was a within thoſs @tatntes : Foz an Inn- hol- 
der in one who hath much uſe of buying and ſelling, foz the entertainment of 
his Gueſts, and their hozſts ; and running in debt by this means, it is reaſon 
be would be accompted a perſon vithin the ſaid Statutes; and ſo much 
the rather, becauſe the Jury find, that he got his living by bupiug and 
ſelling 3 uſing the Trade of an Inn:holder, But all the other thie Ju-. 
tices argned to the contrary in this point: Foꝛ an Jun:holver doth not get his 
living byſelling ; Foz although he buy p2oviſion to be ſpent in his houſe, he 
doth not p2operty fell it, but utters it at ſuch rates as he thinks reaſonable 
gains, and the Onefts doe not take it at a certain pꝛice, but they may have 
it. oz te ſule it, it they ill. And if an Daft takes exceſsive pꝛices, he is en⸗ 
dictable.. And Innk&pers, many times, have Yay and Coꝛn and ſuch things 
of their own growing ; and their gain is not only by uttering of their commo⸗ 
dities , but foz the attendance of their ſervants . and fo2 the furniture of thefr 
honſe, rovuts, and los gings fo2 theit Gueſts : And an Irnkeeper is no moze 
ſuch a perſon, who gets his living by buying and ſelling than Fermozs, who 
buy foz their pzoviſion: And the Statutes mention anly thoſe who are Wer. 
thants varwafeto bup and fell in grofſe, oꝛ by retail, and ſuch who get their 
living by buying and felling, ſo as their pzincipal means is by buying and ſel. 
ung. - Secondly , The qucſtion was Whether a Copphold be within the 
ſaid 


AU 


- 
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ſata Statutes to be ſold by the Commilstoners - Fo? although it be expzefly 
named inthe Statate of 13 Eliz in one clauſe , yet it ts not in another: And 
in the Statutes of primo lac. and 21 lac · ( upon which laſt Statutes this caſe fs 
grounded) Coppholds be not mentioned, but generally al Lands, Tene: 
ments, and Yeredſtaments. But all the four Juſtices agreed That Copy» 
holds are within the intent and put view of all the ſaid Statutes ; Foz being in 
the firſt Statute , and the other Statutes made in further confirmation and ap- 
Wt + zobation thereof, they ougit to be expounded liberally, and ſhall be conftry- 
#4 rupt. Thirdly , fo2 as much as it is found, That this Land was given b 
Wit the Father (two pears befoꝛe he was an Inn hoher, and fix years be foꝛe 
. became a Debtoꝛ j unto his ſon and no fraud found although there be circum. 
ſtances of frand, by the taking of the pzofits onlp, until the time he berame a 
Bankrupt) whether it be in the power of the Tommiſstoners to ſell it And 
Berkley held ſtrongly, That it was in their power, becauſe it is expʒeũly with: 
in the . at 21 lac. That they ſhall ſell Lands which be purchaſey in the 


name his Wife, Chilv2en, oz Friends, named and intruſted by him ; Ars 
this is lo purchaſed. ' But all the othqr Juſtices were of the contrary opinfor, 
Foz being purchaſed befo2e he was a Tradeſman, and ſa long 'befoze he be⸗ 
came a Debtoꝛ it is not within. the Statute ; fox the Statute thtenvs ſuch 
perſons only, who gained their libings by buying and ſeuing, and by fraud 
had paſſed away their Lands to ſriends in truſt, and became indebted, and 
committed ſuch aas ot a Bankrapt-; That foz ſach ads done by them after , 
it ſhould be within tbe Commiſstoners power to ſell ſurh their 'Lands. '' Bat 
here, many pears befoꝛe, when he was a cleer man, he pꝛocured this Land 
| « to be ſettled upon his ſon, (No fraud 02 purpoſe of being a Bankrupt being 
bl, | found ) It would therefoze be a miſchie vous caſe, and full of int on venientes, 
_ | if it would be within the Statute; Foz none might know wtth whom to deal 
5 by way of Marriage oꝛ otherwiſe when he is inot a Tradeſman, and ſettles 
11 6 Land upon tis Mie and Child zen. Bona fide,” and without cauſe of being 
1 , ſuſpected to be a Bankrupt , and afterwards becomes a Tradeſman, and then 
| I} a Bankrupt , if this ad ſhould overth2zow a conveyance duly ſettled, And foz 


hy 


that purpoſe was tited, Cook. lib. 2. fol. 25. and Co. lib. 10, fol. 56. The Caſe 
of the Chancellor of Oxford, That fraud ought not to be concetved, nnlefſg 
it be expꝛeſly kound: Foꝛ Fraus eff odioſa, & non præſumenda. And in the 
tenth of Kina Charls, the Lady Gorges Caſe; whete the Earl of Lincoln 
oY purchaſed a Manoꝛ in that Ladies name, being his Daughter; And after- 
"ff wards kept Courts and made Leaſes in his own name, and always took the 
5 profits, and then ſold it to Sit Sidney. Montague; And the Lady Gorge never 

queſtioned it in the life time of der Father. Wet it was held in this 

Court, unleſſe there be ſome fraud diſcovered, it is not within the Statute of 
Wh |.» 21 El:z, although there be many badges of fraud: ſo here; Wherefo28 it was 
F adjudged foz the Defenvant. | wow 114 


Dennis verſus Iohn Payne (enior. Hill, 4 Car, rot. 680. 


5 upon an Obligation of $91, The Defendant pleaded, That the 
| Platatif himſelt in the Court of Poole (being a Court of Recozd ) had 
bꝛonght debt upon the ſame Bond, againſt lohn Payn juntoz, wherein lohn 
payn ſenioꝛ, and Iohn Payn junio; were jopntly aud ſe verally obliged with 
condition foꝛ the payment of 40 l. After a Plea pleaded, the Plaintiff en⸗ 
tred a Rerraxic, ànd he averred, That it was the ſame Obligation, And that 
the ſafd lohn Payn juntoꝛ, named in the Bond, and the ſafd lobn Payn, again 
whom the Retraxic was, is one and the ſame perſon, and demands Judge. 
ment, if againſt this Retraxit, he oughtto ſue , &c- Upon thia it was de. 
murred', And Whiclock fo2 the Defendant argued , That this Retraxic is in 
na, 
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nature ofa Releaſe, and quaſi a Releaſe, as it is in Beechers caſe, lib. 8. fol. 
58. And a Releals to the one Obligoꝛ is a diſcharge to the other; And if one 
Obligoz be made Exccutoy to the Ovligee, it is a diſcharge fo2 all the 
Obligozs, Soff a Feme Obligee takes one of the Dbligozs to husband, it ig 
a diſcharge to them all. Rolls foꝛ thePlaintif argued, That it is a bar only by 
wap of eſtoppel bet wirt the Obligoz and the Qbligee, wijereot no other Fer- 
ſon ſhall take advantage: and it ts not apy teteaſe in facto, but only 
Reteaſe; and that this pls a is no bar fo2 the other Oblig . Au 
to that opinion, That tt is neither a Rrleaſe ia facto, nm in Law, but quaft 
an agreement , That he will no further. mnſerute: Amit may bs,” ths-ſaſb 
John Payn janioz, payed the mopety of: the ſaſd debt , and th ute 
agreed to accept it of him; and that de wauln n p2ocees 
him ; and being joyntly and ſeverally bound, he might make ſuch an 
ment, and not diſcharge the Bond, But Berkley held that the Plea was good, 
and was a good barre ; Fon tt is a Bond ſonat ahd.ſetioral;'andone of them 
being difcharged , it cannot now be a joynt Bond; Wherefoze the tyiſcharce 
quoad the one is alſo a diſcharge quoad the other. But being no oth Juftf- 
ces in Gourt , it was adjourned. .. SS as HOMING Ls, ee ee 


Evelini Caſe. " 


EVelin being elected by the Pariſhioners ot St. Thomu, to be Church ⸗war⸗ 

den there with another, the Parſon pꝛetending, That by the Canons he was 
to make election of the other, named one Hill to be Churchwarden, and pꝛo⸗ 
cured Doctoz.'Clarks Official to ſwear the ſaid Hill, aud to refuſe: Evelin; 
Whereupon the Pariſhfoners ſurmiſing, That they had a cuſfom within the 
Partſh, time whereof, dc. ta elec both the Church-wardens; And that the Ca- 
nons cannot take away their Cuſtom pꝛayed a Writ to Dodo: Clark to ad- 
mit the Church · Marden eleged by them, and to ſwear him, and amove the 
Church · Marden eleced by the Paxſou. And a pzcſident was ſhewn, in lac. 
where ſuch a Writ was granted ,- and it was ſaid, There were divers others 
the like pꝛeſidents. And:becauſe the Church-Wardens in London are, fo2 the 
greateſt part, co2pozationg and owners of Land deviſed unto them, the Writ 
was granted. And the Court (being inkozmed, That the ſaid Hill. eledev 
Church-warden by the Parſon, ſued the ſaid Evelin, elected by the Patiſh, in 
the Cccleſiaſtical Court) granted a Pzohibitfon, to the intent it might be try: 
ed whether there were any ſuch Cuſtom oz no, 


Wolnoughs Caſe; 


V V Olnough and ſeven others were committed by the Mapoz of London 
Vito Newgate, fo2 refuſing to enter into Recogniſance, to appear be- 
foze the Lo2vs of the Councel: And upon an Habeas Corpora teturned by 
the Papoꝛ and Sheriffs. , it appeared, That by an Oꝛder from the Councel 
Table, They were appointed to come befoze the Papoz and Sherifs, to treat 
concerning fozein matters: And when they appeared, being required by the 

poꝛ being in Commiſsion of Oyer and Terminer foz the City, to perfozm 
the Oꝛder of the Loꝛds of the Councel, and to enter into'Recogniſance in a 
reaſonable ſum, they refuſed , wherenpon he committed them, And Peard , 
Maynard, and Keeling junior, argued, That this return was not good, Firſt, 
Becauſe it doth not mention the Oꝛder, noz ſhew what the Oꝛder was, ſo 
as the Court might adjudge thereof.« Setondly , Becauſe the Recogniſancs 
is demanded fo2 them to appear befoꝛe the Lo2dgof the Councel, no time noꝛ 
place appointed, noꝛ cauſe ſhewn- why it was demanded: And becauſe the 
Kings Councel pꝛaped time to maintain the return, the parties were bapled 
until next term, 
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Arundel verſus Mare, 


A Cation for word:. Whereas the Plaintiff was a Merchant, 8c. Chat 
A; the Pefenvant ſaid, He was a cheating Knave, and had cheatet his Father 
dy gererning 20 |. ar wires, 8c, Jt was moved in atreſt of Judgement by 
Rolle, That an Adcion lies not, foz calling one cheating Knave. But fo2 as 
much as he was aPexthant ; ang it touched his P2ofeſston , Berkeley , and 
my ſelf, ( c#reris abſentibus in the Star-chamber ) he, That the Action was 
maintainable; Gherenpon Nut was given, That the Plainetf ſhould have 


1 30 Bagnall ur ſus Knight; Paſch. 15 Car, rot. 465. 

Ti:(:2 "- s 5 x 

Rror of a Judgement in the Common Bench, in an Action upon the Caſe , 

in nature ofa Conſpiracy , Where the Plaintit declare that the Defen- 
dant (the now Plaintif) falſo & malitĩoſe cauſed ſuch and Endictment of Per⸗ 
jury to be wꝛitten, containing hanc falſam materiam, & c. ( reciting it verbatim) 
and exhibited it to the grand Juty betoꝛe the Juffices of Pente at Weſtminſter, 
and pzocured it to be found. And that afterwards dit Edw. Spencer, one 
of the Juſtices of the Peace of Midd. befoze whom, &c. den dered it with is 
own hands to the Juſtices of Gaol-delfvery , and of Oyer and Terminer at 
Newgate, foz the City of London, and the County of Midd. whereby he wes 
b2ought to the Barr under the SHertis cuſtody, and attaigned and acquſttey, 
And hexeupon Judgement being given in the Common Bench foz the Plain⸗ 
tif, the Defendant bzings a. Writ of Erroz. Au Worlich and Farrer moved, 
That the Declaration was net goon; Firſt, becauſe ſt is by. wap of recital of 
the Endictment only, and they relyed upon the Caſe of Brownig and Beeſton, 
Plowd. 136. Sed non allocarar, Foy | is Scrbbi fecit tulem falſam materiam , 
which is a direct affirmative. The : , B:canſe he doth not ew , 
that de was in the Gaol , and then the Juſtices ot Gaol-velivery Have no 
power to medale with them, Sed non allocatur; Foz duct ad Barram & 
ſub cuſtodia , ſhews him to be in the Gaol. 


Dalby ver/#+ Dorthall and his Wife. Mich, 14 Car, tot, 415, 


Pax of a Judgement in an action upon the Caſe, in nature of a Conſpiracy; 
2 cauſing them to be indiqdes ot Felony falfly and malitfonfly, and to be 
detained in P3ifon,-Qyo uſque thep were arguitted, ad damaum ipſoram, &c. 
Upon Not pviley pleaded, and Uervic found fo: the Plaintiffs, Judgement 
being given fo them, the Erro2 alstgnen was, Berauſeit was ad damnum 
ipſorum, inhere as a Feme cannot jopn with her husdand foz damages foꝛ ft is a 
ſeveral damage to either of them. And ofthar apinton was Berkeley upon the 
firſt motion; Fos it is a ſeverail mong to eith r of them: and the Feme map 
not joyn fo2 a toꝛt done unto her husband. But I held the contrary, Becauſe 
it is grounded upon one inttre Reco2d, by which they were both p2ejudiced , 


and they may joyn it they will: Oꝛ the husband only map have the Action 


— it, that he was vdamnified ; Wherenpon tt was adjourned, c#teris abſen- 
kidus. 


Child 
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Child verſus Greenhil. Trin. 14, Car. rot. 664. 


1 Reſpaſs foz entring and breaking his Cloſe, and Fiſhing in Separali piſcaria | 


ius, and fo2 taking Piſces ſuas ibid. viz. 100, Ecles , &c. Aftcr Ucrdia 
upon Not gviley pleaded, and found foꝛ the Plaintiff, and damagcs intire gi- 
ven, exteytion was taken in arreſt of Judgment by Maynard and St.Iohn, That 
the Declaration was not good, to ſap Piſces ſuas ; fo2 he hath not any p2opers 
ty in the Fiſh, untill he takes them, and hath them in his poſ:Cion, But 
Rolls and Grimſton foz the Platutiff ſatd, that being they were in ſeparali Piſ- 
caria ſua, ft may well be ſaſd Piſces ſuas ; fo2 there is not any other may take 
them, And of that opinton was all the Court, who ſeverally delivered theit 
reaſons: Fog, foꝛ Der in a Park, 0z Conies in a Warren, the owner hath a 
ſpecian pzoperty in them, as long as thep ate in the Warren oꝛ Park; ©0 
of Dover in a Dovetote. But ſoꝛ Deer oz Conies, if they be not in a Park 
02 Warren, he may not ſay ſuas; unleſſe he add , that they were domeſtique ; 
wherefoze being taken ont of his ſeveral Pi 1. and not extra liberam piſ- 
cariam ſuam) the Acton is maintatnable: And it was adjudged foz the Plain: 
tiff. Vid. 43. Ed. 3. 24: 3 H. 6. 55. 22 H. 6. 59. the Regiſter and Fitzherb. 


Sprigg verſus Rawlinſon, Mich. 14 Car. rot, 153; 


Rror of a Judgement in the Common Bench, in an Ejectione firwæ of a 
- Leaſe of a Peſſuage & unum Repoſicorum in Perochia Ommium Santo: 
rum, Habendum Tenementa, &c. from the fcaſt of the Purification, foz five 
pears ; and that the Defendant entred and ejeited him from the Lands afoze- 
fafd, After Werdic upon Not guilty pleaded and found fo2 the Plaintiff, and 
Judgement fo2 him, Erroz was bzought and assigned, That Repoſitorium 
is a perſonal thing called a Cupboard, which is removeable , and whereof an 
Ejectione firmæ lies nut: Whereupon it was demurred, and very well argu⸗ 
ed by Pheſant foz the Defendant in the watt of Erroz, and by Grimſton fo2 the 
Pl Hf, And pheſant urged, That Repoſitorium is not only a Cupboard 
alſo a Warehouſe, and ſo is expꝛe ſly mentioned to be in the Dictionary ; 
And when Repoſitorium map be intended a Warehouſe, and a reall thing 
which may be demiſe, it hall be taken rather that way, than toconfrne it to 
a Cupboard which cannot be demiſed, And it was now argued by all the 
: And Berkeley and my ſelf held, that the declaration is good and not 
etronious; fo2 when it can be taken foz areall thing and well demiſeable, if it 
had been with an Anglice a Warehouſe, ft had been tleerly good. as all the 
Auffices agreed, now that it is put without Anglice being a good Latin wo2v 
foz a Warehouſe, and ſo expzeſſed in pzint , the Court may well take a Co- 
naſance thereof, as of a reall thing demiſed; and when alſo tis mentioned 
wth a Tenement;and an entry aud ejetment made therof;Jt muſt be intended 
to be a Warehouſe: And when the Leaſs, upon which the action was bzonght 
s hewn to the Curſitozs in the Chancerp , who made the Writ, it being a 
arehouſe in the Indenture, they tranflated it Repoſitorium, and well , be- 
canſe they had the Dictionary to warrant it: and an EjeRione fitmæ lies there: 
of as well as of a Chamber, as 5 Hy. 9. Oz an Alsiſe de Cellaria, as 24 Ed, 
3. 33. Dz of a as 48 Ed, 3. 4. & 14. Afi. 11. And although in Cok. lib. 
11. fol. 55. Sarvells Caſe, it is held, That an Ejectione firmæ lies not of a Cloſe, 
pet it was ſatd, that the contrary hath been fince adjudged in Trin. 15 Jac. rot. 
774. berwixt Wykes and Sparrow. And Berkeley ſaid, that an Aſsiſe de Alnes 
to, Bullaria, Salina and ſuch like, although they be intertain in the Declaratf- 
on, yet bccauſe they may be made certain, is good enough: o here it is cer: 
tain enough what the Plaintiff hall recover , aud of what the @heriff ſhall 
put him in poſſeNon : wherefoze we concluded, That Judgement _ — 
affir- 
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lun. 1590 And they find that the ſaid Iohn Young at the t 
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affirmed, But lones and Brampſton would not deliver any reſolute opint- 
on in Court, but ſaid , thep conteived the Declaration to be ill, becauſe Re⸗ 
poſitorium foʒ a Warehouſe ts not uſed noʒ known in the Law; and they ne. 
ver heard oz read ot that wo2d foz a-Warehouſe : Aud in Calapine it is ſafd 
to be a Uopder ; and of ſuch woꝛds with be ndt uluall, the Law Hall not 
take any tonuſance, as they doe bf Cottagium. Curtelscium, Fodina, and the 
like, which are wozds Known-at the Common Law. But the woꝛd Repoſito⸗ 
rium is not known unto them. wherefoze tbey would adviſe, Afterwards in 
Hillary, 15 Caroli, becanſe the Court were till divtved in thetr opinions, the 
Defenvant in the w2tt of Erroꝛ fo2 his e TAGEN , ed a new Acton, 
| wy erties 


and conſented, that this Judgement 


Young verſus Fowler, Hill. 74 Cur, rot. 1265, © 2 

A Ction upon the Cale, foz diſturbing him toexecate his dffice or the Ne. 
A gitter of the Dioceſſe of Rocheſter Upon Not guilte ph 4 Tpeciall 
Uervic was found , Chat ſrom time nn Lt Biſhop ot 
Rocheſter, ſoꝝ the time beiug, hat uſed to grant the Dffice of the Regiſtet 
fo2 all cauſes within the Pigceſſe ol Rocheſter, as well in poſtetſion, as in rever- 
ſion, fo2 lie, Habendem & exetcendum by ſuch a perfort to whom ſach grant is 
made, when the office comes into poſſeſſion, per ſe vel ſuſficientem Deputatum, 
Habendum foꝛ the lite of ſach a perſon, to whom ſuch a grant ſhould be made, 
And they find the Statute of primo Elizabetbæ; and that Thomas Wardgar 
was officer fo2 his life 20, Tun, 15 96. and was in poſſeſſion fog his life by a 
fozmer Gꝛant: And he being ſo in poſſeſſion, lobn Younp Bilhop of Rocheſter 
endem 20. Iun. x5 90-by his Deed granted the ſaid Office to Iohn Young the 
Plaintiff, habendum & exercendum per ſe vel ſufficientem Deputatum ſuum foz 
his life, when it ſhould be void by the death oz ſurrender of the ſafd Thomas 
Wardgar , which was tonfirmedby the Dean and Chapter, by their Derd 23. 

| ime of the Gzant 
was an Jnfant of the age of eleven yeers and ſix weeks, and not above, But 
that he attainted the full age of one and twenty yeers, in the lives of the Wiſh: 
op and of the ſaid Tenant ko life. And that the Biſhop died in 3 Iac. and 
that Thomas Warger died in 1 lac. And that the Defendant diſturbed 
him to exerciſe the ſaid Office + Et ſi ſuper totam materiam, the Court 
ſhall adjudge foz the Plaintiff; they find foz the Plaintiff | aud. aſſeſs 
damages to 80 pounds and coſts, &c. And tk. &c. This Care” was 
argued at the Barr by Maynard foꝛ the Plaintiff, and by Ward fo; the Defeat: 
dant, The firſt Qucſtion was, whether this Gzant of this ſaiv Office to an 
Infant of the age of eleven yeers,\ Exercendum per ſe vel Deputatum ſuum in 
Reverſion. after the deathof a Meniint foxliie of the ſame Office, be good, 03 
not e Secondly , whether an Office fozlife, uſually granted in poſteccton b3 
Revcrſion, being granted bp the Biſhop in Re verſton, and confirmed: by the 
Dean and Chapter, be good to bind bis Succeſo282 And as to the firſt; all the 
Zuſtices held, That this grant of the Office in Reverſion, after the death of 
the Tenant fo? life, to an Jnfant of the age of eleven peers, Exercendum per le 
vel Deputatum ſufficientem ( as the uſual G zants are) is good, not withſtand 
ing the Infancy: And notwithſtanding the opinion cited in Coks Littleton fol, 
3 and there ſaid to be reſolved 40 & 41. Eliz. bet wixt Scambler and Walter, 
that the Oꝛant of the Office of an Underſtewardſhip in polſeſſion 02 Re verſi⸗ 
on to an Infant, is void, becauſe he is incapable thereof, not having knowledge 
to execute it pro commodo Regis & Populi, But this caſe was denied, unleſs 
it be with this difference, where it is granted without ſuch a clauſe to exerciſe 
it. per ie vel Deputatum. And where he is of ſuch a tender age, that he cannot 
by intendment execute it by hfmſelf, as being an Inkant of thzee oz four 
years of age. who hath not diſcretion to execnte it: Bnt when there is a clauſe 
to Execute it per ſe vel Deputatum ſuum ſufficientem, it is good enough; fo2 he 
: may 


wy 
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may appoint a ſufficient Deputy: And it he doth not ele ſuch, it is a fozfet⸗ 
ture ot his Office, and a Deputy ts allo wer, eſpecially in minifteriall Dffices; 
and to be appꝛobed by the Judges of that Court. And ag an Jafant may pꝛe⸗ 
ſent to a Church , becauſe the Oꝛdinary gives the allowance , whether the 
Clerk be ſuffictent ; So the Loan of the Panoz, o2 the Judge of the Court is 
to give appꝛobation of the Deputtes ſaffictency: and if the Deputy misdemean 
himſelf in his Otkice, oꝛ be unakilful, it is a fozfeiture,and at the Inkants perill. 
And as an Infant may have an Office by deſcent as ta be Sheriff, 03 War: 
den of the Fleet and the like, which are offices ol charge and of truſt; So he 
map have an Otkice by Gzant. No2 was the here meerly uncap:. 
ble of this ES being granted in Reverſion, after the death of 
the Tenant fo2 lite, which. fell not him untill he had attained his full age, 
and was ſufficiently able to execute ft, Alſo if it had faln unto him at the 
time of the Gzant , he was then of ſuch age as by the Indenture he might 
have wattten the Acts and O2ders, &c. o made glecion of a ſuffictent Depas 
ty. Therefo2e they all concluded , That the Gzant was good not withifand« 
ing this exception, Vid, the caſes 5 Ed. 4. 3. & 48. Dy. 150. 39 H. 6. 32. 11 
Ed. 4. 1. 1 Hen, 7. 28. 9. Ed. 4. 3. & 26. ere an Dffice may be entailed 
and granted in Fee, 21 Ed. 4. 13, And infant may be a ꝙapoꝛ; and the Aas by 
the Payoꝛ and Commonalty ſhall not be avoided by the Nonage of the Map. 
oz, Cok. Lit. 107. 18 Ed. 3. 3. Cok. lib. 128. 27 H. 6. Grants 12. Infant 
preſents, Cok, Lit. 234 concerning Offices, 20 H. 6, 14. Contracts bind an 
Infant. The ſecond point was, Whether the Gꝛant of an Office foz life in 
reverſion, being uſually ſo granted by the Biſhop, with confirmation of the 
Dean and Chapter, be good againff the Succeſſo2 , oz void by the 
Statute of Primo Elizabethz : Foz Ward objected , That ft was void, 
Becauſe ft is not neceſſary , when there is an Officer in! poſſeſſion, to 
make another Officer : And when it is not neceſlary to be granted, it is vold 
againſt the Þucceſſo2 by the ſald Statute , fig it is held in the Caſe of the 
Biſhop of Sarum, Coke lib, x0, fol. 60, 61. But the Juſtices reſolved to te 
contrary. Foz being found to be an Office uſually granted fn poſſeſſion foꝛ 
life, oz in Reverſton fo2 life, Chen every Biſhop, foz his time, may grant 
the Office , becauſe it is a neceſſary Office, and ought alwayes to be full; 
ſo as when one dies there map be another Officer immediatelp to execute the 
ſaid Office, foꝛ the benefit of the Kings Subjects : And when it hath been u- 
ſually granted fo2 life in reverſion, as here it is found it hath ; there is not a⸗ 
ny p2ejudfce to the Succeſſoꝛ: to2 he takes not any matter of pzofit from him. 
and he hath an Officer who is neteffary; And the Caſe cited of the Biſhop of 
Sarum well warrants it: And in the Caſe ſecundo Caroli, in the Common 
Bench, betwixt the Biſhop of Chiceſter and Freedland, ft was held that the 
Gꝛunt of an ancient Office by the Biſhop , without increaſing ofa new Fee 
(tt befngconfirmed by the Dean and Chapter) was good againſt the Succeſ- 
ſoz, But the doubt there was, Whether the addition of a new Fee made all 
the Gꝛant, o2 only the additioned Fee, to be void Wherefo2e they all ro- 
ſolved in this Caſe, That this grant in Reverſton, as it is confirmed is good; 
and adjudged ft fo2 the Plaintiff. Vid, Cok, lib, 9. fol. 97. Sir George Rey⸗ 
nolds Caſe, Cok, lib. 5. fol. 2 & 3. 


— 


Selees and others, Priſoners. a 


ye an Habeas Corpora dfrected to the K&pers of the Poꝛters Lodge be⸗ 
V ing the P2iſon fo2 the Councell of the Parches of Wales) it was returned 
that they were committed unto him be virtue of a Decree ofthe ſald Councell, 
upon Anfozmation againſt them, That — one of them inveagled the ſon — 
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heir of 1. S. being ok the age ol ſe vent en years, in the night, and when he was 
dzunken, to marry the ſiſter of another of the Defendants , Whereupon they 
were every of them ally fined to the ung, ſome of them to an hundzed 
Marks, ſome to fo: ty pounds, and an hundzed Parks damages to the Father 
who was the p2oſecuto2 , und committed to pꝛiſon fo2 a year, and until the 
laid fines paid, and the ſaid hundzed Parks damages ſattefied to the ſaid 7. S. 
and until they entred a Recogniſance foz their Good behaviour, and until the 
ſafd Court took further oꝛder: And it was returned alſo, that they were com: 
mitted by bertue of an Oder from the Lozds of the Councel. And this return 


| was held utterly inſufficient ten the laſt part, Becauſe it Nas not mentioned 


what was the oꝛdet of the Councel. It was alſo moved by Grimſton , That 
the return was en, to award to p2ifon , to remain there until further o2der ta. 
ken, which is ttterly incortain; It was likeiviſe doubted whethet the Court of 
Parches might mevvle with a clandeſtine Marriage to pantth it, being a meer 
ſpiritual att 7 As alfo about the Sentence fox damages to the party, although 
ti be within the exp2eſſe woꝛ vs of the Juſkructions, &c. Wherenpon day was 
given until -6Rudis Michaelis, and in the interim the parties were bafley, 
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Trathihent upon a Prohibirion. The Mlaintit neclares, That the 

- Defendamt ſued him in Court Chꝛiſttan, after a P2obibition delive- 
red, fo tithes which wore viſcharged per modum Degimandi, The 
firſt tine was, That he din not ſus after the Pzohibition deli vert d. The 
ſecond upon the p2efcription , and both — —— the Plaintif, and damages 
and cofts given by the Jury, Andnow Maynard moved, That neither da- 
mages noꝛ coſts ought to be alleſſed, but the party is only finable-to the King 
oz the contempt of pzoſecuting his ſute, &c. But upon a Judgement in 
the Common Bench upon-adviſement and ſearch of antient pʒeſidents, where 
the Sute being continud in the ſpiritual Coutt after a Pzohlbition velivered , 
an Attachment iſſued upon the Þ; ohfbition; and becanſe thereby the party was 
damnified, and put to his Sute of Attachment, which was found to be ſued , 
the party there recovered damages and cefts. So the Court here unani⸗ 
moully agr&ed; That the party ſhall have his damages and coſts found by 
the Jury; and Rule was given foz Judgement to be entred accozdingly , un: 


tele cauſe, &c, | 


Barſoot verſu Norton. Trin. 15 Car, rot! 1255; 


Rohibition fo2 ſuing fo2 divers kinds of tithes , & inter alia fox Honey; 
ſurmiſing it was not payable, quia volatilia ; and it was thereupon demur: 
red: And now moved by Grimſton , That by Law tithes are to be paid foz 
Honey; and ſo is Fitzberb. Nat. Brev. 51. g. and Linwood fol. And of 
that opinion was all the Court; and conſultation was awarded, unleſſe 


cauſe, &cc. b 
North verſus Wingate. Trin. 15 Car. rot, 973+ 


Rror of a Judgement in the Common Bench in Debt upon the Statute of 
| 1 & 2 Phil, & Mar, foz taking ten pence fo2 a diſkrefle ; iht te, by the Sta- 

tute, he ought to take but four pence , unlefle in places where it is otherwiſe 
attuſtomev, ſub Fœna forisfacturæ 5 l. The Defendant pleaded non debet, ant 
the Juty found, Quod debet the ſafd 5 1, and aſſeſſed damages two pence, and 
coſts 53 s. 4 d. And the Court fncreaſed the cofts to7 |, and Judgement given, 
that he ſhould have a Writ fo2 the ſaſd 5 |. and the ſaid damages and coſts ; 
and that the Defendant be in miſericordia: And of this Judgement Erroz 
was bzought, and aſsigned by Grimſton, firſt, That no damages oz coſts 
ought to be given, becauſe it is a penal Statute, and a penalty is giben by the 
Statute, and thetetoze he ought not to have any moꝛe foz coſts and damages: 
And fo2 p2oof thereof he cited Pilfords Caſe, Cok. lib. 10. fol. 115, That 
where a Statute gives ſingle, 02 double, oz treble damages, and doth not 
mention any coſts, there the Plaintiff ſhall not recover any coſts, The (c- 
cond Erroz aſsfaned, Becauſe the Indgement fs Ideo in miſericordis, where 
it onght to have bern Ideo capiatur. But all the Court reſolved , That the 


Judgement was good, and onght to be affirmed; Foz to the firſt, — 
: atute 
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The Judgement fo2 that cauſe was affirmed, 
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Statute gives a penalty certain , and gives an adion of Debt, Mhere if the 
Defendant doth not pay it upon demand, but 82 the party unto a Sute , 
andhe recovers by adion of Debt, en conſequenti he ſhall recover his damages, 
becauſe he did not pay the duty due by the Statute upon demand; and he ſhayi 
alſo recover cofts , Foꝛ otherwiſe he ſhould be at a loſſe to expend moze than 


' herecovers, which the Statute never intended. But where the duty ts un⸗ 


certain, as to recover treble damages, as upon the Statute of Waſte , oz 
upon the Statute of 2 Ed, 6: Lo not ſetting fozth of Tithes , there the duty 
being uncertain , the Statute intends to gibe the treble value, but not anp 
coſts : And ſo ate the pꝛeſidents in Coks book ot Entries 163, & 164. And ag 
to the ſecond Erro2, The Judgement being in Debt foz not pay ment 
and not upon the Statute , the Judgement ought to be in miſecicordis, 


Lee verſas Rufſel, Trin. 15 Car. rot, 691; 


Rror of a Judgement in tbe Cammon Beuch in Debt, upon an Obligation 

E anitony, That if the Obitgo2-accepted a Leaſe by Jndenture of — 

Lands upon the Plaintiffs remneſt, an ſealed a Connterpart thereof 

then the Obligation ſhould be void. The Defendant pleads , That 

tif did not requeſt him to accepta:Aeafe, The Plaintif replies, 

cauſed an Indentute to de 2awnofa Leaſe, acco2ding to the (aid convitton , 

and to be ingrofſed., and a label ta be affixed thereto, cum ſera 

and required and oferedto deliver it to the to accept 

he refuſen. And the Iſte'was upon the requeft, and found taz the 
and Judgement given. And now Erro2 brought and aſsigney by , ans 

by Godbolt Berſeant, ore cenus , firſt, That it was cum ſera labello annera; 

And ſera is no Latin wo2d fo wax, knit ſignifies a lock. Sed non allocatur ; 

Ir oꝛ it may be well intended fo war, ſecundam ſubjetam materiam. Me- 
condly , Becauſe he doth not averr , That the Lands mentioned in the Inden- 
ture are the ſame Lands in the convition. But becauſe he had pleaded, quod 
non requifivit: And he replyed, That it was ſecundum formem conditionis, 
theref02e if they were other Lands, it ought to have ben ſhewn on the part 
of the Defendant ; otherwiſe they ſhall be intended to be the ſame 


. 


Anonymus. 


Writ of Error was bꝛonght by the baple of a Judgement given againſt 

the Pꝛinctpal, in the Court of the City of Weſtminſter, The Writ was 
Quod tam in redditione Iudicii, quam in redditlone Executionis, erratum fuit. 
And the Erroz aſgigned was , Beraufe a Capias was awarded againf the 
Bayl, and he taken in Execution without any Scire facias ſued againſt him, 
which was a manifeſt Erroz. - But an Exception wag to the Writ of Erroz, 
Becnuſe the Bayl can:iot have a Writ of Erroz of the Pꝛincipai Judgement, 
Which was agreed by the Court: But then the Queſtion was, the Recozv 
being removed. Whether he may have a TUrft of Erro2, quod coram vobis 
reſidet + And thereof the Court doubted and would adviſe, 
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Launder verſus Brooks and others, | 


Electione firmæ of Lands in Kent, whereof Will, Brooks, being ſeized in F& 

holden in Socage, (and ot other Lands holden in Caępite) by his UN in 
Writing,deviſed the ſafd Soc age Lands to Brooks his baſe ſon, and the heirs of 
his body. The Defendant pꝛetended there 46,4, cuſfome in Kent fo deviſe 
Lands in Gavelkind, holden fn Socage. And whether there were ſuch a 
tuſtome 02 no, was the (ale Queſtion? Foꝛ if not, the Plaintifhath gaod Tt. 
tle: And it ſuch Lands were deviſable by Cuſtom beto2e the tatute ot 3: 
Hen 8. then the Dofendant hath good titie. And the Defendant, to p2ove the 
Cuſtom-, ſhe wed Fitz. N. B. fol, 198. that Lands in Gavelkind are deviſable 
by cuſtom, and Pr. Lamberr fol. that Lands in Gavelkind may bs gtven 
02 fold without the Lo2dslicence - and Whitfield Ser jeant ſafd, he interp2s- 
ted the woꝛd giyen to be by Mill, and the wo2d ſold to be by Deed, and pꝛo⸗ 
duced, ſoꝛ Evidence, divers Wills out of the Regiſters Offices in Canterbu- 
ry and Rocheſter , ef Deviſes of Lands by. Teſtament; in the times ok the 


Kings H. 6; Bd. 4. & H,7.of ſeveral Lands in ſeveral Willages in Kent; and 


ſhews tra Uerdids ; The ont in 9 Jac; where in a tryal at this Barr, the ti. 
tle was found lo the Defendant , Chat it was a good Cuſtom there; and the 
other Herdie 13 Car. at the Common Bench Bar, Title was found 
fo; the now Defendant, That the Lands were deviſable by Cuſfom, And 
there was Book of Repo2ts ſhewn, where in Mich 4,% 42 Eliz, all the Conrt 
of the | > — agreed, Tbat ſuch a Cuſtom was there, But they 
ſaid , This cuſtom onght to be pleaded, and that the Land ſo, deviſed was 
holden in Docage ; Fo? although the Court ſhall take Cognuſance of the cu- 
ſtom of Gavelkind in Kent, without pleading , pet of. this ſpecial cuſtom, to 


deviſe, ic. D2, That the Lands are holden in Socage, Oz that the Feme ,, 


ſhall have the mopety foz her Dower, they ought not to take Cognnſance 
without ſpecial pleading, they being particular cuſtoms : But foz the cuſtom 
of Gavelkihd it ſurnceth to ſhew , that it is in Kent, and ot the nature of Ga- 
vetkind, without pleading theeuſtom ; Fo2 the Court takes knowledge what 
the cuſtom of Oavelkind ts. But Heth the Kings Herjcant, Porter, Twiſden, 
and Denn did much envcavour to diſpz0ve. the ſaid Etidence, and to ſhew, 
There was no ſich cuſtom to deviſe Gavelkind Lands holden in Socage ; and 
foz p200f thereof telyed upon the Book of 4 Ed, 2. Mortdaunceſter 39, That 
an Alsiſe df Poztvauacetoz lies not of Lands deviſable, But all the Court 
reſolved to the contrary, That an Afsiſe of Poztdaumeſtoz lies of Lants 
deviſable ;-if it he true that his Anceſtoz died ſeized , unlefſe it appears, that 
the Defendant claims by ſome other title: But if the Defendant plead, That 
the Land is by cuſtom detiſable, and was deviſed anto him. It is 4 good bar 
of the Action. Hetondly, It was objtaed , Chat many Wills were made of 
Gavelktad Lands, where generally the Lands were inule, and in the hands 
of Feoffees ; and many p2eſidents were of that kind But the Court anſwe⸗ 
red thereto, that the pꝛeſidents ſhewn were De viles df Lands, without men⸗ 
tioning them to be in the hands of Feoffces ; And they conceived they might 
deviſe by the tuſtom: And #pzeſivenf'nods p200:1ced out of P. Lambert, of a 
Teſtament of Lands in Oavelkind belo e the Conqueſt, &c. But Heath an- 
ſweted it was an il p2efident , Becauſe the Baron and Feme deviſed; And 
it tannot ſtand with Law, That the Feme ſhould joyn with the Baron. And 
ones Juſt ice ſatd, That in North Wales there is much Land, of this nature, 
by Cuſtom doviſable by w2iting , oz without wꝛiting. And they fo2 the Plain. 
tiff he wen, That in the Common Benth, after the Tryai was had in this 
Court, there was anothor Tryal in the Common Bench, 11 Car. bp Bniohts, 
Cece Cſauirss 
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Eſqutres and Gentlemen, who tound fo2 the now Plaintif, That there was 
not any ſuch cuſtome. But it was thereto anſivered in behalf of the Defen: 
dant, That the Loꝛd Finch ſhewed his diſlike of that Uerdia, And afterward 
13 Car. upon full evidence, a Werdict was given fo2 the Defendants Title 
That there was ſuch a Cuſtom, and that Land was detiſable by Cuſtom 
there And aft:rward, the Jury bete going from the Barre to conſider of this 
matter ſedeme Cur a, the Plaintiff was nonſutted. 


Roe and Bond verſa: Devys. Trin. 15. Car. tot, 


Tepe ſſe. the parties being at Iſſue upon the Venire ſacias, one Samuel 
Sutton was returned, and in the Diſtringas he was likewiſe named Samuel 
Sutton. But upon the Panel annexed by the Sheriff, he was named Dani- 
el Sutton of the ſame place, and returned and lwoeꝛn. This was alsigne d to 
ſtay Judgement but the Sherfff being examined laid, it was a Piſpziſon in his 
Clerk, whc w2it Daniel fo2 Samuel: and the Clerk being examined, affir« 
medas much, and that Samuel Sutton was ſwoꝛn and gave the Uerdic:; and 
the Juroz Samuel being examined, affirmed he was the ſame perſon who 
was Swo2n, and that his name was Samuel, and was of the ſame Mill, and 
that there was not any known by the name of Daniell Sutton within the ſafd 
Util; wherefo2e bp oꝛder of Court it was appointed to be amended, and made 
Sz muel in the Ponel; Fo2 they held, that it was amendable as well by the Sta- 
tute ot 8 H. 6. as by the Common Law, it being an apparent miſpꝛiũon of 
the Clerk. But the Statute of a1 Iac. doth not extend thereto, but onlp to 
ſirnames miſtaken, & c. which are to de amended, if by examination it may 
— — be the ſame pcrſoits who were returned. And the Judgement 
as affirmed, 


Reignalds Caſe, - 


Ction for words, Whereas he was Deputy Clerk to one Parker foꝛ df: 

vets years, who ſvas Regiſter under ſuch an Arch Deacon, and recefv« 
cd divers Fes +4 P2ofits of that office to render atcompt. Chat the Defendant 
having communication of him and of his Difice , and intending to depzibe 
him of all his benefit thereof, and to cauſe him to incur the diſpleaſure of his 
Palter(the ſaid Parker) and of the ſaidArch-Deacon,whd repoſed much truſt in 
him, ſald of the Plaintiff , He is a baſe cozening Knave, be is a cheater and 
hath cozened his Maſter (the ſaid Parker innuendo, ) The Defenvant pleaded 
Not guilty , and found againſt him, and damages 30 l. And now Charles 
Jones moved in arreſt of Judgement, that theſe woꝛds be not adionable; foz 
he doth not ſay, that he cozened him concerning his Office, and it may be in« 
tended, he tozened him in ſome other matter beſives his Office , and then the 
Aaton lies not. But all the Court (abſente Bar n) held, that the Adi. 
on well lap ; foꝛ it ſhall not be intended but that the wo2vs were ſpoken, con- 
*<crning the Office; Wherefoze it was adjudged foz the Plaintiff. 


Proctor verſ#: Chamberlaine and two others, 


{Rror bꝛought of a Judgement in theCommon Bench in Debt againſt them 
as Executoꝛs of one Chamberlaine, The one of thzee Cxecutozs appeared 
upon the ſummons, and confeſſed the Action, and Judgement given. Quod re- 
cupereret debitum againſt the thꝛee Executozs. And that he ſhall have Exe · 
cution againſt the thzee Executoꝛs de bonis Teſtatoris in their hands, fi cantum, 
&c. and the damages de bonis propriis of him who appeared, and miſericordia a- 
gainſt all, And hereupon Scire facias iſſued into London, where the Adion 
was latd, Et ſi conſtare poterit per inquiſitionem, that they have waſted the, 
* | goods 
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goods, quod tun Scire faciat to them to anſwer the Debt, And upon a U. 
ſtavit found by the Inqutſition and returned, a Scire facjas taken fozth, a 
two nihils returned, Judgement and Execution iſſued againſt them, and Proc: 
was taken in Execution. And upon this Judge ment, Writ of Exroz bꝛouc! 
and the Er roꝛ aſsigned, Becaufe the appearance was upon the ſummons e 
not upon the grand diſtreſſe, and there toe out of the Statute of 9 Ed. cap. 
Secondly, Becauſe it is miſericordia agairft the th2ee, where two of them. ::©- 
ver appeared, and againſt him who appeared no miſericordia onkht to be. d. 
cauſe he tame in upon the day of ſummons: And foz theſe. and other reaſoi:- 
it was reſolved, That the party taken in Execution would be diſcharged... 


Terreys Caſe | "i 
Errey, a Perchant was indicted upon the Statute of 33 H. 8. of falſe To 
J kens, becauſe that he by a falle note in de name of lohn Du. boys odte i 

ed into his hands a wedge of Silver of 8 of 200 l. The Defendant %-- 
ing found guilty, exception was taken by Charles Iones and Holbourn,agai..:. 
the ſaid Endiament foj variante therein, in ſeveral wozvs from the Statut. 
But becauſe there was not any recital, noz miſ-recital of the Statute, but 


was only un indute ment to the ſetting down thereof, and not in any point nic 


terial. The Court reſolved it to be good enough: and thereupou it was a:- 
judged, That he Would mand upon the Pfllozy in Cheapſide, and upon th; 
Piloꝛy in Cornhil near to the Exchange, upon the Saturday following, and 
would pap fine to the King of 5 001. and be impꝛiſoned during the Kings plca- 
ſure, and be bound with good Suretfes To; his good behaytonr, 
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enn Vacation Sir George Vernon Knight, of the County of Chefter,, firſt 
95 FF theExcbequer, and 2 4 one of the ore of the 
On Bench, A man ot great reading inthe Statutes and Common Lair, 
and of extraordinary memory, died at Ser jeant Inne in Chancery Lane 16, 
December 1639, Anduponthe 18, of December following was buried in the 
Temple-Church London, And Robert Foſter Serjeant, being of the Inner Temple 
was ſworn Juſtice in his place 3. lawynary 1639... | 
Uponine 14.6f Nan 163 9-7 ho. Lord Covenzry,Lord Keeper of the Great 
Seal, 15 


and fea 


abr four of che clock inthe morning, He was a pious, prudent, 

earned mav, and. ſtrict in bis practiſe, being Lord Keeper for fourteen yeets 

e Hehe gb e pd mac nenced by al prople, And 

afterwards upon 18; 7M. 163.9. Jr Jen Finch ebiel zuſtite of rhe Common 

Bench ,* 3nd CtiadcHl! fee, eq, vas made Lord Keeper of the Great Sel, 
t late 


and ſworg the fate 9 bite-. Bly 5 Olof Lord Koper, and one 


of the Prlyy Countell + - od the ng; ing Saturday ſealed divert Writs at 
the H8fe'of Serjeant Fiel in Chet Lane; And upon the Tueſday following 
ſealed Ain .' and pon Thurlday: the 23, of Jammery he rode in ſtare to 
W:ftmalnfter,che Lox Tresfurer an the rl of Maralyſter riding on each ſide 
of him, and accompanied by the Fal Marſhall, the Admirall, the Earl of 
S:raffird Lieutenant of Ireland, and by divers other Earls, Vicounts and Barons, 
and all the Juſtices of both Benches, and Barons of the Exchequer, and the Gen- 
tlemen of the four Inns of Court, and divers others attending upon him, 


4 Upon the ſame day beiug the firſt day of the Term, Sir Edward Littleton So- 


licitor(who had his Writ to be Serjeant the {ame day, to the intent he ſhould be 
made chief Juſtice of the Common Bench) appeared in Chancery, and was ſworn 
Ser jeant; and upon the Saturday fottowifg performed all the Ceremonies of 
a Scrjeant, as well in his apparel as otherwiſe, and gave Rings quorum [nſcripts» 
fait And Brampſton chief Iuſtice made a ſhore ſpeech, declaring 
to him the duty of a Serjeant, but did not much inſiſt thereon, becauſe he was to 
be chief Iuſtice of the Common Bench, 


Dawſon verſus Lee, Mich. 15. Car. rot. 5 85. 


Abt fur contract. The Defendant after imparlance pleaded Utlawzp 

in Barr, The Plaintiff ſaith , Null tie! Record Any*the Defendant 
had a day to bꝛing in the Retoꝛd and failed therein, The queſtfon was, what 
Judgement ſhould be given - Foz Hoddeſdon ſafd, that in the time, when 
Tanfield was there Judge they held, That if the Defendant after imparlance 
had pleaded Dutlaw2y, and upon Null tie] Record pleaded, had failed of the 
Recoz>, Judgement ſhould be abſolutely given, and not a Reſpondes ouſter. 
And Berkeley and my ſelf conceived it ſhould be an abſoluts Judgement, foz as 
much as he had pleaded in Barr and did not anſwer over. But Berkeley ſafv, 
If the Plaintiff would p2ap only, that he ſhould be awarded to anſwer o ver. 
he might ſo p2ay, fo? it is his delap only, and no Crroz. But the Plaintif,by 
his Atturney p2ayed to have it abſolutely, and ſo it was awarded, unleſſe other 


' cauſe ſhould be ſhewn the Wednesdap following: Aud after Dinner in Ser- 


jeants Inn, Brampſton chief Juſtice and Iooes (who were that day in the Star · 
chamber) being inkoꝛmed of this caſe, wree of the ſame opinion: and ſo were 
Damport chief Baron, and all the other guſtices and Barons, to whom it was 
pz ovounded, Stevens 
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Stevens Caſe 


Ne Stevens and Alice his Daughter were indicted at the Seſſions of 

the Peate in the County of Cambridge, befo2e the Jnftices of Peace 
there; becauſe the ſaid Alice feloniouſly ſtole a Rake and Fozk of the value 
35, anda Rope of the value of 16 d. and that Stevens the father knowing 
thereof, received and comfozted the ſaid Alice, and ſo was act eſſary. And 
hereupon they wcrearratgned, and pleaded Nor guilty: and by means ot one 
Spicer the under @heriff, who returned two of his Servants to be of the Jurp 
(as appeared by Afﬀidavic of ſome of the Jurozs ) They were found guilty,and 
Alice the p3incipal, becauſe the goods were under value, and acco2ding 
to the Statute, was awarded tobe burned in the hand, and that the 
would fozfeit all her Lands and Tenements , Goods, and Chattels : 
And againſt the tald stepben Judgement was giben, ( becauſe he had 
p2aped his book and was returned Legit ut Clericus ) that he ſhould be bur: 
ned in the hand, and fo it was dene immediately to them both; and that he 
hoald fozfeit all his Lands and Goods, and pꝛeſently the under Sheriff ſei⸗ 
zed the Lands, and alſo the Goods and Chattels of the ſaid Stephens, being 
of the value of 500 L. and returned into the Exchequer, that he ſeized his 
Goods only, to the value of 3 8. (as it was intoꝛ med at the Barr. ) And upon 
this Judgement Stepbens (20ught a Writ of Erroz : And Grimſton being of 
Councell with the Plaintiff aſsigned Crroz in the Judgement. And Berkeley 
and my ſelf being only in Court, upon reading of the Recozd held it to be ma- 
nifeſt Erroz ,, foz the pꝛincipal not being a ttainted but diſcharged by burning 
in the hand only, accoꝛding to the Statute, the acceſſary ought to have been 
diſcharged without any burying in the hand, and without being put to his 
Book; fo were a man is p2incipal , and another is acceſary unto him at- 
ter the fac , and both of them be convicted , if the pꝛincipal pzayshis Clergy 


and hath it allowed, and be burnt in the hand, becauſe he is returned Legit, 


&c, the accefſary is to be diſcharged, without being put to his Book; foz he 
ought not to be condemned, but where the pꝛintipal is attainted, and not where 
he is conticted only; and had his Clergy, And ſo is the common experience 
and p2aciſe, Alſo the Judgement is erroniouſly given , Becauſe it is that 
be ſhall fozfeit his Lands, and Tenements , after ſuch conviction and Cler: 
gie allowed; Wherefoze the Judgement was reverſed: and the Clerk of 
the Crown was appointed to dꝛaw an Jnfoz mation upon this misvemeanoz , 
foz the pꝛocuring of the ſaid Stevens in ſuch an undue manner to be convicted. 


Cra wlies Caſe, 


& Rawley being b2ought to the Bart upon an Habeas Corpus directed to the 
- Pajo2 of St. Albans, being in Gaol there, It was returned upon the 
Writ , that he was committed to the Gaol by the Juſtices of the Peace of the 
ſaſd Liberty, at the Seſstons of the Peace holden 11. Julii 1639. untill he 
ſhould obey an ©2 der of taking the Office of Conſtable upon him; foz that he 
being an Inhabitant within the hundzed of Caſho, within the Liberty of St. 
Albans, had refuſed to execute the ſaid plate: And becauſe it was fnfozmed on 
the part of the ſaid Crawley, that he denied to be within the Liberty of 
St, Albane, but affirmed that he was within the County of Hertford, out of 
the ſaid Liberty, All the Court held, That he was unjuſtly committed, be⸗ 
tauſe they onght not to have committed him, when he dented to be Conſtable, 
eſpecially pꝛetending that he was not within the Liberty: Bat ſhould have 
cauſed him to be endiced upon this refuſal, and ff he were found to be within 
the Liberty, Chould have aſſeſſed a good fine, and then have committed him 


fo; that cauſe, Vide Cok. lib, 8 fol. 38. Greifleys Caſe, But as it is now re. 
Frere turned 


= * 


1 
" 
, 


410 Termino Hillarii,atno decimo quinto 


turned, the impzifonment was not lawfull : Wherefoze the ſaid Crawley . 
by the opinion of the whole Court, was abſolutely diſcharged without 
any Bapl. 


Pon Monday, 27 lannary 1639. Sir Edward Littleton, and Robert Foſter 
Vi at the Common Bench Bar: and were placed in the midſt of the 
Bar: And Sir John Finch Lord Keeper of the Great Seal; came inte the Com- 
mon Bench, and made a long and eloquent Speech to them both, ſignifying the 
Kings pleaſure, to make Sir Edward Littleton chief Iuſtice of the Common Bench, 
for tis ood and long ſervice, and his certain knowledge of bis abilities to ſerve 
him: And the ſaid Robert Foſter to be puiſay Iudge there, for his good opinion 
which he conceived , and the good report he had heard of bim: And afterwards 
both of them made ſeveral ſpeeches , giving thanks to the King, and ſignifying 
their willingneſs of endeavouring to —— their ſervice to the King & his Peo- 
ple, according to the utmoſt of their skil and abilities in their ſeveral 
places, 


Parker verſus Edith Bleck. Hill 13 Car, rot. 1002, 


Reſpaſſe. Upon Not puilty pleaded , a ſpecial UWordſ> was found, That 

nd was Copyhold Land of Inheritance of the Pano2 of Cheiten- 

bam in Glouceſterſhire ; whereof one Arthut Bleek late husband of the Deten-. 

dant was ſeized in Fu, within which Manoꝛ is this cuſtom ( amongſt others) 

That if a Topyholder ſeized in F& of a Copyholy-Tenement dieth, having a 

wife at the time of his death ſurviving bim, That the ſhall have and hold the 

ſaid Copyhold Land during her lite, and foz 12 years after, and found the 

Stafute of 13 Eliz, of Bankruprs , and the Statute of 1 Jac, And that, 

upon tomplaint of the Credito2s , a Commiſsion iſaev upon thoſe Statutes 

directed to Warren und ſix other Commlſsjoners , to inqutro, whether he were 

ö n Bankrupt 2 Andif they found bim to be a Bankrupt , Chat they, oꝛ thzee of 

i them ( whereothe i Warren fhonld be one) ſhould execute the Commiſston 

according to the Statutes. That hereupon the ſaid Warren and z others upon 

coniplaint of the Cteoſtoꝛs examined the matters, and avj to be 4 

Banktupt; and found that he was ſsized in Fee ot the ſai» Copyhold, which 

was app2ifed to be ſold to the value of 600 l. That they by Ind 5 April 

10 Caroli, inrolled v tthin the fix months, reciting'the canſes, wherefo2e they 
adjudged him to be a Bonkrupt, bargained and fold the ſald Copyholdland to 

Arthur Parker, and Witham Sothern, and their hofrs fo2 ol. payed and ſecured 

to be patd, foꝛ the uſe of the Credito2s of the ſaiv Bankrupt. And they find 
a ap2ibate Act of Parliament made-1 Caroli , whereby the cuſtoms of the ſaid 
Mano? are recited and eſtabliſhed ; And amongſt others, this caſfom is men- 
tioned and confirmed, That the wife of the Copyholder ſhall have Dower, and 
may have a loynture aſſigned for her life : And that a Copyholver ot Ynherk- 
tance may make a Oꝛant, fo? his life and twelvo years after : And it is there · 
in pꝛobided, That all women now living, and late the wives of any the Copy- 
holders of the ſaid Manor, dying Tenants, and all the now wives of any the Co- 
pyholders of the ſaid Manor, ſhall and may enjoy the Cuſtomaty Lands of their 
now, or late husbands , and be Tenants for their lives, and twelve years after, as 
if this Act had never been made: And in the end of the ſaſd Ac is a general 
Clanfe. Be it enaded, T hat all Cuſtoms and Uſages heretofore uſed and al- 
towed within the {aid Manor, concerning the having or enjoying of any the ſaid 
cuſtomary Lands or Tenemenu, by any widow of any cuſtomary Tenant of the 
ſame Manor, or by any after-taker-husband of ſuch widows, or the Heir or 
Heirs of ſuch wife hereafter taking husband, or concerning the diſcending of 

any ſuch Lands to any other perſon , or in any other manner or form than is be- 

fore expreſſed, ſhall be utterly void, and of none effect: And that all other laws 


full 


— 


Caroli Regis, in Banco Regis. att 


full Viages and Cuſtoms heretofore uſed within the ſrid Manor, which ate not 
repugnant and contrary to the true meaning of this Act, ſhall be and remain 
good and effectual, and are and Mall be rarified by this Act. They further 
find, That at a Court Baron of the Panoz, 1 April, 12 Caroli, it yas found by 
tie Homage, That the ſafd Edith farbived her ſato husband, and ought to 
injop the ſaid Tonements , in which, 4c. fo2 term of lile of the ſaid Edith, and 
fo2 12 pears after : And that upon a pꝛefentment afterwards , viz, the afo2e- 
ſaid 1 Apeib 11 Car. and befo2e-the avmiſeſon of the ſuid Alexander Parker 
and Will, Sothern into the Lands, in forma prædicta facta, The ſozeſaid Edith 
was admitted Tenant of the Tenements afo2efaid , in quibus, &c. ſecundum 
conſuetudinem Manerii prædicti quodque virtutz a&miffionis prædidæ, prædi- 
Ra Edirhs, dec, tempore quo . entred, &c. And this was very well argu⸗ 
od at the Barr by Olyn Tot the Plaintif, and —— fo2 the Defendant, 
whete two points were inlitev upon: Ffrft, Whether by the bargain and ſale 
made bythe Cdnmiſdlontrs, by vertde of the Statute of Bankrupts , the 
Etate ot the Copyholder was teſted in the Bargainee befoze admittance by 
tho Lo2d, although ho migl t not enter beſdze compoſition and admittance, ſo as 
the ſaid. Arth. Bleek did not die Tenant; and is not within the Cuſtom, that his 
wile dught to have wfodws Eftate » Setojivly, Admitting he died Tenant , 
und the wow hav ſuch an Eſtate veffed in her, whether the Mende (by 
the bargain and ſale to him befoze made) ſhall not affertards deveft the E. 
fate of the Feme by relation , and then «tf quo hath a good Title e And 
Berkley and mp leif argiod', That the bargain and ſale dinds the Coppholver 
and hats bis Tftate , and that he is no Copyholder after the bargain and ſale 
enrolled : And the Bargaine by the Statute is only barred to take the pꝛallts. 
until the Compolitton wefththe Loy , which is fo2 the Lo20s benefit , and 
not f02 the Copyholvers. 'Steondly, we held ; when the Bargaine is admit- 
ted by the L03d , it hall vet in the Bargainee, and ſhall have relatton to the 


dome, us hi the caſe of 5 Ed. 6. Bebok. titte Inrollments, Where one Joyn⸗ 
tenant bar gains and ſoils , and betoze the Jnrollmentthe other dies, and af- 
terwardsYe'Decd is lnrotted within the ix moneths : pet the moſty only paſ- 
fey, und it is like thecaſe; where! one bargains and ſells by Indentute, and 
takes wolle and dies, anvaſterward the Deed fs inrotley ſix moneths, 


the Feme wall loſe her Dbtver whereto fhe was intituled, and ſo the caſe 22 
Bliz, whete Poꝛtgages dies, his heft being in Ward to the King, the condition 
is afterward perloꝛmed, the Mardſbip ſhall be diveſted. Tones and Bramp- 
ſton doubted of the point, until they ſaw that the Recozd finds the Act to be 
particatariy , That ſhe vieght to be 
tended 


e ofa Tenant; And it is not in- 
A after the ſte of the Copyhold, de would vie Tenant ; and he 
did not dis Tenant, becarfe the bargain and ſale took his Eſtate from him, 
and ouſted him of the C y 2e they agreed, Judgement ſhouly 
de entrev foz the Plaintiff, 


Bathells Cafe, Hill. 9 Car. rot, 958; 


PRror bf Judgement in the Gzand Seſsfons, befo2e the Juſtices in the 
County of Flint. Divers Crroꝛs were aſsigned and ovet-ruled in Michael- 
mas Term laſt: And now two Errors only infiffed upon. Firſt, That the 
Judgement was Coram luſticiariis in Comitatu Flint; and he doth not ſap , 
MagnzSeſſionis in Comitatu Flint.” Sed nowsllocatur ; Foz there be many of 
their Recoꝛds, as well the one wap as the other , and good both ways. He⸗ 
tondly, becauſe the Venire facias was retmrned per Thomam Hamond Militem, 
nuper Vicecotnitem of the ſaid County; Sv it was not teturned by the Sherif, 
but by one who was late Þheriff And ft appears not that he was Sherifat the 
time of the Panel made; Foz he onght to have ſubſeribev his name, 1 

am- 


und ſale, and alt devi # the E ſtate to ich the Feme clatmed by the cu⸗ 


412 Termino Hillarii, anno decimo quinto 
Hamond Vicecomes; which Erxoꝛ is not aided by any tatute. Sed non al- 
locatur: Foꝛ although the Writ be returned by I. S. t he @herif, at the time 
of the Gꝛand Helsions, when the ſaid Action was tried, as a w2ft delivered 
unto him by the ſatd iT homas Hamond his P3eveceſſoz , in exitu ab o fficio 
ſuo, with this return invozſed , yet it might be very well intenv9d , That the 
Panel was made, and annexed in the time when he was Sheriff: and this av- 
dition, Thomas Hamond nuper Vicecomes, is ſufficient pzoof , when be is 
diſcharged of his Office , Whereupon the Judgement was affirmed, 


Ireland verſus Blockwell. Trin. 15 Car; rot. 1181. 

7Rror upon a Judgement in Bath, in an Action of the Caſe foz wo2ds, 
Mhercas the Plaintif was a Taploz , and uſed and exerciſed the Trade ol 

a Caploꝛ in Bach, and wasa Freman of the taid Town , and had divers Cu⸗ 
ſtomers in the Countp of Wiles ; who nſed to imploy him in his Trade, That 
the Mefenvant at Bach, within the Jurisdiaion of that Court , ſaid of him, 
That he cheated in his Trade, and other ſuch wozvs, much flandering him in 
his Trade, by which nis ans he loſt divers of his Cuftomers in Bath, and in 
the County of Wilts ; and they withdzew themſelyes from hem, to his da- 
mage, &c. The Defendant pleaded Not guiley, and found againft him, and 
damages aſſeft to 100 Patks , and Judgement foz the Plaintit; and Erroz 
thereof bꝛought and alsigned, That the wo2vs were not adionable: But tt 
was cleerlp held , That they were actionable, Chen it was moved by Grim- 
ſton, That the Juto2s in Bath (being within a pzivate Juriſdicton ) onght not 
to have aſſeſſed damages, ſoꝛ the loſſe of his Cuſtomers in the County of Wiles: 
And Berkeley much inſiſted upon it, That foz this cauſe the Judgement was 
erronfous , as it was reſolved in the Caſe, where an Aſſumpſit bzonght in 
Windſor Court, by one within the Jurisdiaton thereof, that I. S. upon a va- 
luable conſtderation , did pꝛomiſe to bʒing unto him ſo many loads of Billets 


efrom Hediſſet, in the County of Bucks unto Windſor. After Werdids, upon 


Non aſſu.rpſie pleaded, and found and adjudged foz the Plaintiff, the Judge- 
ment was reverſed, becauſe it being a pz{vate Aurigdiction, they have no au- 
thozity to enquire of any matter out ot the ſame. And lones, Brampſton, and 
my ſelf agreed that Caſe to be Law : But we held, That this is only an Al- 
legatton, in reſpea of damages, foz the increaſe of them, which they map in» 
quire of, in any place whatſoever : Wherefoze the Judgement was af- 
firmed. 

Ex of a Judgement in the Court of the Parſhalſep in an Action upon the 
L_Caſe upon a pꝛomiſe, at the Pariſh of St. Clements Danes, within the Ju⸗ 
risdicfon of that Court, in conſtderation of ſucha ſum received, cron 


would pay him ſuch a ſum when he returned into England from Hambo , 
(being a place beyond the Seas; ) And alleges, That he ſach a dap, went o 
Sea, unto Hamborough afozeſato;and returned ſuch a day to the Pariſh of St. 
Clements Danes, and that he demanded the money,and the Defendant had not 
paid. After Non aſſumpſit pleaded, Uerdf& and Judgement foz the Plain⸗ 
tif, Erroꝛ was bzought and a'signed, Firff ; Becauſe he doth not allege , 
That he gave notice unto the Defendant of his return: And although it be al. 
leged, That the Defendant , habens notitiam inde, and upon ſuch a day re- 
quefted had not paid; yet it was held cleerly, that the Declaration was inſuf- 
fictent foz this cauſe ; Fo2 he ought to have alleged expꝛeſſe notice, and ſhe wn 
the day and place of ſuch notice given. Secondly, Becauſe it is bꝛought of an 
act to be vone at Hamborough , out of the jurisdio ion of the Parſhals Court; 
being a pꝛivate jurfsdicfon, which was held alſo to be a manifeſt Erroz : Foz 
which cauſes the judgement was reverſed. 


Sca- 


Caroli Regis, in panco Regis. 


Scavape verſut Hawkine, 


Rror of a Judgement in Deht, upon & Leaſe fo2 years; The Erro af- 
E ſigned was, becauſe tte Plaintiffin debt counts That his Father was ſet. 
zd in tayl, and made that Leaſe fo» years, rend2ing rent, and died ſeized ol 
the Re verſion, which deſcended unto him, as Son and Heir ol his body; And 
doth not ſhew the beginning of the ſald Eſtate; which generally ought to be 
ſet tozth , where he claims by a particular Eſtate ( otherwiſe it is where he 
counts of a ſeiſin in Fe ) But becauſe this was in a Count, and not in Barr X 
no2 in an Avow2y, and there were pꝛoduced p2eſidents out of the Common 
Bench, Chat ſuch Counts are uſually there: Jt was therefoze held to be no 
Trroz ; But the Judgement was affirmed, 21 H. 7, 26. 34 H. 6. 48. 2 Ed, 
4. 11. 


| Brion verſa; Wikes. 


Rror of a Judgement in Leiceſtetin an Action upon the Caſe fo2 wo2ds : 
I the firſt Crro2 a signed by Babingron , becaufe the ftile of the Court, was, 
Placita coram J. S. Majore,' & Job, Chapman Recordatore, & J. D. & JI. N. Al- 
det mannis Burgi prædicti, ſecundum conſuetudinem Burgi prædicti. &c, And the 
plaint being entred, upon ſummons, a non eſt inventus was returned at a 
Court holden, Coram dicto J. S. Ma jore, & I. N. & I. D. Aldermannis ſecun⸗ 
dum conſuetudinem Burgi prædicti, &c. omitting the Reco2der, which Babing- 
ton alleged to be Grroz, & coram non lud ce. Sed non allocatur; Foz it map 
be that at the firſt Court holden, the Reco2der was there, and at the ſecond 
Court, he was abſent , and the Court is well held by the cuſtom there, befo2e 
the axoꝛ and two Aldermen, The ſecond Ertoꝛ aſgsigned was. Becauſe 


the Judgement there is in an Acton foz wo2ds, uhich the Defendant ſpake or 


the Plaintiff, viz, He hath ſtoln a Tree formerly cut down, which is Felony,and 
J will cauſe him to be endicted for Felony. Babington alledged » That the 
woꝛds were not agionable, becauſe he doth not ſbew. when the Tree was cat 
down, No2 that it was inſtantly taken away, foꝛ if it were not , then it was not 
felony. - Sed non allocatur; Fo2 the woꝛds are cleerly actionable, Fo2 when 
he ſaith, That he ſtole a Tree formerly cur down, it is intended to be a long df. 
ſtance of time,eipectally when he adds, And that is Felony, and I will endict him 
of Felony ; fog it ſhe ws, He conceived he had committed felony, which was a 
great flander ; Wherefoze the Judgement was alfirmed. 


2 Owen verſus Long and others, Mich. 1 5 Car. rot. 571. ; 


J Reſpaſſe, of Alault, Battery, aud Jmpzi'onment , apud Parochiam ſanRi 

Nicholai in Baſingſtreet ſoꝛ two dapes , The Defendant juſtifies by rea- 
ſon of aweſpectall Ac of Parliament, foz the reltek of poo2 Debto2s,z lac. cap, 
15. whereby it was enaced, That every pooz Citizen and Freeman inhabi- 
ting in London, being ſued foꝛ Debt under 40s, may exhibit his ſute in the 
Court of London, called there the Court of Requeſts in London, who ſhall 
nominate Commiſstoners to the number of x 2, and that any the of that 
Coinmiſgton may ſend fo2 any Creditoz, who is complained of, in ſuing fo2 
ſuch a Debt under 41s, and it he refuſe to come, oꝛ perfo2m not their D2ders, 
They may cauſe him to bc arreſted by-any Serjeant of London, and commit 
him to Pꝛilon, there to remain, untill he perfo2m their ſaid Oꝛder. And the 
Defendant ſaith, That by reaſon of the command of ſuch Commiſttoners, at 
ſucha Pariſh in Woodſtreer, becauſe he refuſed to come befa2c them; he was 
committed to the Counter in Woodiſreet, t hoc paratus eſt verificare, Upon 
this, the Plaintiff demurred: Andnow Pl eſant ko; tbe Plaintiff toon diverg 
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exceptions to the Plea : Firſt, Becauſe he doth not ſhew, that the Debtoz , 
who complained was poo and a Citizen and Freeman inhabiting in London, 
otherwiſe the Act doth not give them authozity to meddle. Secondly, Be⸗ 
cauſe the Battery and Jmp2fſonment ts alleged in Parochia ſancti Nicholai, 
and he juſtiſies in another Pariſh, and doth not travers the Battery and Im: 
p2iſonment alleged in the Declaratfon. Thirdly, the concluſion of the Pleg 
is not well, Et hoc paratus eſt verificare, where ther? be two Defendants , foz 
it ought to have been parati ſunt, &c. 


Martyn verſus Nicholls. 


— of a Judgement in an Ejectione firmz, The Erroz alſigned, Be⸗ 
auſe the Declaration was of a Peſſuage 4 40. acres ol Land, Peadow and 
Paſture thereto appertaining, and it was not diſtinguiſhed how much there 
was fn Land, how much in Peadow, aud how much in Paſtare ; Therefoze 
the Judgement was reverſed. 


Canwey verſus Aldwyn. Mich, 15 Car. rot, 132, 


A Sſumpſit. Whereas the Plaintiff at the Defendants teque t, amended 
ſuch a Boat, and divers other Boats of the Defendants, that the Defen- 
dant pzomtfſed to ſatisfie and pay him foz his laboz and charges about the a- 
mendment of the ſaid Boats, tantum quantum meruit, and alleges in facto 
quod meruit 30 l. and that he required the payment of the D:fenvdant, who had 
not paid him accozding to his pꝛomiſe. The Detendant pleaded Non Aſſump- 
ſie, which was found againſt him. And now moved by Grimſton in arreit 
of Judgement, that the Declaration was not good, becauſe he alleged, That 
he amended and repaired divers Boats fo2 the Defendant , and ſhews not 


what, ſo by reaſon of that intertainty, the Defendant cannot know how much 


he ſhould pay, and therfoze compared it to Playters Caſe, Cok. lib, 5, fol. 34, 
Treſp. quare Piſces ſuos cæpit, and adjudgedill, foz the incertainty. And of 
that opinion was Berkeley at the firſt, but upon better adviſement, and reav- 
ing over the Recozd, That he mended one and divers others, and upon a pe. 
ſident cited by my elt, That an Actfon had been maintained here by a Taploz, 
fo2 making a Gown and divers other ſuits of apparell at the Defendants re: 
queſt, and that he pꝛomiſed to ſatisfie and pap tantum quantum, & c. And 
Hoddesden affirming there were divers pꝛeſldents in the Court of this nature, 
Jones, Berkeley, and my ſelf agreed, that the Declaration was good, and there 
was not any ſuch incertainty, but that the Defendant (at whoſe requeſt the 
ſaſd Boats were amended ) might well take Conuſance, what Boats he vdeſt- 
red to have repafred: and the Uerdic finding quod Aſſumpſit, and aſſeſſing va» 
mages, Judgement was given foz the Plantiff, | 


Anne Healings Widow ver/#s the Mayor Commonalty and 
Citizens of London. 


Rror of a Judgement in the Common Bench in Debt, bzought by them up · 
on an Obligatton of 400 l. The Erroz aſsigned was, becauſe the Judge- 
ment is, That the Payoz, Commonalty and Citizens of London, ſhould reco- 
vcr the Debt and fix pounds foz coſts, ciſdem Majori & Communicati adiudged 
(omitting Cividus) and ſo no ſuch Co2pozation : which was held to be Erroꝛ. 
But afterwards upon a motion in the Common Bench, and upon examina» 
tion and peruſall of the Dogget-Roll ( where it was well entred ) it was a- 
warded to be amended. 


The 


\ 
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The King ve//#r John Dryden, Gybbs, and others. 


R Ight of Advowſon againſt tem as Coparceners, Upon a ſpeclall Uer: 
I dia by the grand Aſsiſe, Jt was ſewn that the Tenants were Copar- 
ceners, and that Margaret Gybs one of the Tenants was Dead puis darraign 
con tinuance befoze this Term, which was pleaded in abatement of the Writ, 
Hereupon the Kings Atturney traverſeth, that they were Parceners: And 
upon that it was demurred : And being moved in Court, it was adjudged 
without argument, That the Writ Chould abate, and appointed, that Judge: 
ment ſhould be ſo entred ; fo2 all the Court agreed, although it were admit. 
ted, they were not Coparceners, but Joyntenants, pet the death of one of 
them ſhall abate the Writ, being in a reall Action: and it is not like to the caſe 
of an Aſsiſe of novell dilleiſia, oz of an Aſsiſe of Poztdanceſtoz , Where 
death of one of the Tenants ſhall not abate the wit, as long as there is a Te- 
nant living: fo2 it is here allowed that every of them is Tenant of a Free. 
hold: And although the Attarney Generall affirmed there were two expꝛeſle 
Books in the point viz, 13 Ed. tit, Breve 260, & 27 fd. 3. 33; yet upon view 
of the ſatd Books, theyconceived, thep doe not extend to this caſe ; fo2 it was 
only in a Stire facias upon a Petition de droit, which differs from this Caſe ; 
Vid. H. 4 33. temp. Rd. i. Breve 85 7,858. 40. Aſſ. 15. 1. Aſſ. 13. 1 Ed · 3.12. 6 Ed. 
3. 270.7 Ed. 2. 300. 43 Ed. 3. 16. 12 H. s. 2. But it was afterward ad journ⸗ 
ed by Paſter Atturneys. impoꝛtuntty untill Caſter Term, pꝛetending that he 
would then argue the caſe. Poſtea pag. 


Smith verſus lames. 


Rror of a Judgement in the Court of the Palate of Weſtm. by the Pzincf- 
pall and Bayl: The Erro2 aſsigned was as well in the P2incipall Judg-., 


ment, as in the Execution againſt the Bapl. And it was moved by Grimſton, 


therefoze the Writ of Erroz was not well bought: And all the Court 
were of the ſame opinion; Whereupon the Writ of Erro was abated, then 
they bought ſeverall wzits of Erro quæ coram vobis Reſident, And the Er- 
toʒ aſſigned by the Pꝛ inctpal was, That the Declaration was fil, and upou 
reading of the Recozd, it appeared in his Declaration, that upon 23 Decem- 
ber, 13 Car, in conſideration of ſuth a ſum of money, The Defendant afſy- 
med and p2zomiſed, That he 23. lanuary, 13 Car. would pay ſuch a ſum of mo- 

nep to the And becauſe it appears by his own chewing, That this 
Action was b2zought befoze there was any cauſe of Aaion, the Court held, 
That the Declaration was fil, and the Judgement ( although it was after 
Uervic fo2 the Platntiff ) was erroneous, and therefoze reverſed : and then 
the Writ of Erroz by the Bayl is not examinable; but falls of it ſolf, 


Sands verſus Trefuſes. 


A Ction upon the Caſe, loꝛ Topping aWater.courſe running to his , Any 
detlares that ho was ſeizedin Fee of a ꝙi. had aWater-courſe running 
in the Defendants Land, to another ancient Mater -courſe there, running 
from his Mill to the Defendants Pill, and that the Defendant had ſtopped this 
Water-courſe, The Defendant pleads a vitious Plea ; TWherenpon the 
Þlaintif demurted: And now Beate fo2 the Defendant moved in arreft of 
Judgement, That the Declaration was tu. becauſe he doth not veclare , that 
his iu was an ancient Pill, and that the Water-courſe was an ancient Wa: 
tercourſe, noz doth he pzeſcribe to have a Water:courſe in the Defendants 
Land, But all the Court held it to be well enough; and well maintains the 
Action upon the Cale, That he was lawfully in poſteſſion, and the ſoypingal 


— — 
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the Mater is to2tious , and a damage to his Pill , and although he doth not 
ſyew quz Eſtate, that is not material; and it hath been divers times ſo ruled, 
viz, 33 Eliz. betwixt Sly and Mordant. But becauſe this was moved the laſt 
day of the Term, day was further given antil the next Term. | 


EaclofOxford verſut Waterhouſe. 


EkRror. After a ſpecial Werdic , and argued at the Bar, there was a dil⸗ 

continuance entred by the Plaintif, as it was agræd he might: It was 
moved , That coſts might be aſſeſſed oz the Defendant.” But the Court 
doubted whether coſts might be aſſeſſed, Becauſe there was no Uerdic atven 
in the caſe, | 1 


TS 


The Mayor and Commonalty of London verſur Alford. 


* Re ſpaſſe. Upon a ſpecial Werdfa ,'upon Not guiſty pleaded, and tried at 
the Bar, the caſe was, One Sir'George'Monox, fozmerlp Papoz of 
London, being ſeiſed in Fe of 20 eſſuages in London, holden in Burgage, 
where the Cuſtom is, that they be.deviſable ; as well in Poztmain, as other- 
wiſe, creed an Almihouſe and a School-honſe in Walthamſtow, in the Conn: 
ty ot Eſſex; and fo2 the maintenance of the ſaid ' Almſhouſe, Schvol-houſe , 
and a Chapel there, he deviſed by his will in w2iting, 33 H. 8. thoſe Tene: 
ments, -wbereof one of them is now in queſtion , to Giles Briggs, Roger Al- 
ford, and four others, whom he made his Crecuto2s, Habendum to them, 
their etrs and Als igns: Reciting , That whereas he had erected an Almeſ- 
honſe tn V/alchamſtow, fo2 13. pov? People , and a School houſe and Chapel 
there, he deviſed thoſe Tenements to the ſatd ſix perſons , and to their Heirs 
and Aſsigus , upon condition and to the intent and effec, that hisſafd Erecn- 
tozs and Feoffces , their Petrs and Alsigns, ſhould pay out of the ines and 
HP pꝛoſits of the ſafd houſes. 42 1. 75. 4 d. fn manner and foꝛzm following, viz, to 
an honeſt Pꝛieſt which ſhall be Schoolmaſter, and teach childꝛen 61.13 s. 4 d. 
yearly ; and alſo pay weekly to the pooz Almbpeople there 7 d. a peece, and 
55. yearly to be beſtowed upon an Obi; and to pay to un able Clerk, to help 
to teach the chiidzen there, 26 s, $d.and other charitable nſes, And ff any part 
of the ſaid purpoſes remained undons and unperfo2zmed, Then they find that he 
detiſed the ſame to V Villiam Monox, and to the Heits males of his body, up: 
on condition, and to the intent to perfo2m all the ſald truſts and parpoſes : 
And if he failed foz two moncths, then he deviſed them to the Papo; and 
Commonaltyof London, upon the ſame. conditions, and to repair London 
Bridge: And if they failed, That his heir ſhould enter and perfo2m the ſame, 
and by a Schedule annexed to his will, he appoints and adds ſome other con: 
ditions to the ſaid Eſtate, and appoints, That none of thoſe Deviſees ſhould 
hold by ſurvivo2 , but that the heir of tim who died, ſhould have his part by 
ſurvivozſhip. And further it was faund, That in 35 H.8. the ſafd Hir George 
MNMonox died ſeized in Fee, and that the ſaid ſix Deviſees entred and injoped 
the Tenements, but that none of them paid the ſumms appointed to the 
Clerk, who was to attend in the Chapel, but had fatled in that point: They 
further found, That the ſaid Roger Alford died Ed. 6. g that Edward Alford 
was his heir, and entred into his part, but hath not perfozmed the traſt in this 
point, That in 5 Eliz: the heit of ir George Monox entred , foz breach of the 
condition, and that Edward Alford entted and ouſted him, and that afterward 
the ſald Edward Alford purchaſed the parts of the other Deviſzes, by Deeds 
indented, and enrolled in the Huſtings, who in 11 Eliz, bargained and ſold 
all their Eſtates and Rights in the ſaid Tenements, to the ſaid Alford and 
his heirs, upon truſt that he ſhould perfozm the purpoſes and Declarations in 
the Will of the ſaid Sir George Monox appointed, and that the ſaid Alford 


was 


— 
— — 


47 
was in poſſeſs{on , and that afterward viz, 35 Eliz, he being in poſleſsfon, A 
fine ſur Releaſe with — was le vied unto him, and that he continu: 
ed his polſsſsion, and disd » which&Land deſeended to the Defendant his 
Son,” Sher g further ,, That the fats ſum of 26 * 8 d, was nevyr payed 
unto the faid Clerk tothis nay, « that neither the ſajd Þ:jr of Sr. George Mo- 
nox, u 07 of London and Commonalty had anynotice of this Mill, 
. noz of the conditions, noꝛ of the non · payments until within theſe four years 
laſt paſt : And that after notice, the Payoꝛ and Commonalty entred, and 
Alford: » whe n the Action was b2ought x Et fi ſuper totam , &c. 
Judgement ſhall be given top the PlaintiT, was the queſtion - And it was very 
well argued at the Barr foz the Plaintiff, and by Serjeant Finch foz the De: 
tend ant. Upon the argument thꝛer main queſtions were made: Firſt, whe- 
ther this be a condition 02 limitation appointed by the Will - And admitting 
it be a limitation, and that it map, after the firſt limitation, be good to the 
Þetr of Sir George Monox, whether ſuch limitation map bs good to tha 
Payo2 and Commonalty , being but a polstbility > Secondly, admitting 
that they be limitations. and good limitations of the Eſtate of the Deviſees , 
this being bꝛoken in the firſt year, and ſo de anno in annum, Whether there be 
a good title of Entry ton tbe Yeir of Sir George Monox, and after to the 
Pay 02 3ndCommonalty., foz not pexfo2ming of the truſts ; and they not ha- 
vingentred ;- but ſaffqringa fine with Pꝛoclamations, and five pears to paſſe, 
Whether this be not a-barr to theirentry » Thirdly, Admitting there Mahns 
been perfozmance of the Wü, but a bzeach of the truſts, Whether the want 
ol notice ſhail als them t caule the moꝛ ds of the Mill are, If through obſivion 
or other cauſe , the truſts: be not pertarmed, then they ſhall re-enter. And the 
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ve noties, and they at their peril ought tq take notice of bꝛeach of the Eſtate. 
tos theſe two laſt points, they were not ſo unanimonſly reſolved: But 
ſoꝛ the ſecond, altabſointely held. That the fint with Pꝛoclamation, and 
the non claim and five pears paſſed, bath abſoluteip barted them; Whereups 
on Jnvgement was given againft the Plaintiffs. y 
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Freemans Caſe, 


— 


dee Freeman was bz ought to the Bar by Habeas» Corpus out of 

die Fleet, and the return was, That he was committed 14 
Febr. 1639. by the Lo2vs of the Countel, foz divers 
ide 03der to the con- 


thereby a great Tummit in the Toton ,-which being 
„ Lo2ds , by the oath of two perſons therein named they thereupon, 
14 Feb. 1639 , committed him. And now! by this Warrant 


Warden of the Fleet to retein hum, thep 
upon Bagſhaw fo the p2iſouer moved ; That 
leaff bapled. And as to the firff return, the 


the: 
d 


have been bzonght in this Court foz miſdemeanozs, 
Anonymus. 


Ne 1: S. upon an Habeas Corpus was bꝛ ought to the Barr , and returned, 
that he was committed by oꝛder of the Exchequer , 9 Car. foz not paying 
of a fine of 501. by the Eccleſtaſtical Commiſsfoners {impoſed upon him: And 
although it were not ſhewn wherefo2e the ſaid fine was impoſed; pet becanſe 
that 1 was by a Judicial Court, this Court would neithet bayl noz 


Norton verſus Ackland, Hill, 13 Car, rot. 549. 


9 upon an Indenture of Demiſe by the Plaintit to the Defendant 
of an houſe foz years: Mherein the Leſſee. Covenants foz heit and his 
Alsigns, to repair the honſe from time to time, and to leave tt at the end of 
the term ſaffictentip repafred ; and ſoz not repairing, aſsigns the bzeach, — 

£: 


= — — 
— — ———— 
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1486. ) And Brampſlon and — were of the ſame opinton ( Tones and Berk: 
Chancery , the other in Parliament: ) And 


ted, we gave Rule, That Judgement ſhouldbe given foz the Plaintiff, un: þ 
leſſe, dec. And Tones and Berkeley being infozmed thereor at Serjeants Inn, a- 0: 
greed, That the Action well lay. Fl 


Anonymus. Hill, 15 Car, rot, 1656, 


| Writ of Die s, Villatas circumadjacentes Villæ de Dorling, ad levan- 
dum Sepes & Foflatas, &c.proſtratas per diverſas perſonas ignotas, & ad ins 1. 
quirendum ; &c. Which Inquiſition being returned, and the Palefaco:s un⸗ 'F 
known, they found damages by vertue of the Statute of Weſtm, 2. cap. 46, * 
And hereupon the Aings Atturnep pꝛaped a Diſtringss againſt the Inhabi * 
tants, And whether he ſhould have it without a Scire facias ſued to anſwer , 
and what Pꝛoceſſe he ſhonld have was much donbted » Wherefoze the Court .- 
would adviſe thereof. \ F | 


Reymond ve-ſ»: Burbedg, Trin. 15 Car; rot, 1656. ' 


— 
o 


tor upon a Judgement in the Common Bench in Debt, upon an Obliga . r, 11 | 
tion condition fox perfozmance of an award. Upon demurrer ( becauſe it 1 i: 
was concefved the arbitriment was vold) Judgement was given loꝛ the Defen- I | 
dant, Quod querens nihil capiat per breve. And now Godbold foz the Plain- . 
tiff alsigned, That it was Trroz ; fo2 the Ation was there bꝛought by an 

Atturnep, by a Bill ot pztvilege, and not by oziginal Wzit ; ſo the Judge: 

ment ought to ha ve been nibil capiat per-Billam, and not nihil capiat per Breve; ! 
and it was held a manifeſt Erro2,unleſet be the entry of the Clerk and anten- 4 
dable : But the Court doubted thereof , becanſe it was in the Judgement, [i 
which is by the Court, and is not to be accounted the Eatry of the Clerk only, Ta 
14Eliz. Dy. 315, Erxoꝛ of a Judgement in Treſpalle againſt a Biſhop ; foz 1 
that it was not ideo capiatür. But-foz this point the Court would adviſe, [it 


| lohn Biſhop of Salisbury verſws Hunt and others. 1 
6 ' Trin 15 Car, rot. 543. | 
1 Reſpaſſe, Foz carrying away two loads of Wheat being ſet out foz tithe , 

ſevered from the nine parts at Scapleham in the Pariſh of Damorham, The \ 
Detendant pleads, That Qu. liz. was ſeiſed in Fee of the Reco2yp appꝛopꝛt⸗ "ts 
ate of Damorham , and being ſo ſeized by her Letters Patents dated 20 Junii 17 
anno 22 Regni ſui, granted and demiſed the tithe of Cozn and Hay growing Tt 
in Damorham and Stapleham, to Anthony Aſhley foz his life, remainder to x 
Robert Aſhley foz his life, that Anthony Aſhley was ſetzedTo2 life and dyed, $4 
and afterwards Robert Aſhley ſurviving was ſeized: And that the Defen- 4 
dants by bis command , and as his Servants , took the ſaid loads of wheat , my 
&c.. The Plaintif replies, That befoze the Gzant to Anthony Aſhley ; 
and Robert Aſhley, Queen Eliz;'tn the fifteenth year of her reign, by her 


Letters Patents, granted the ſaid tithes to Thomas Stockmen, fog 21 pears , 
any 


! 
| 
” 


e 


— —— 
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and that in the 17. peer of her reign by her Letters Patents reciting the laid 
Leaſe, the aranted the Reverſion. of the kald Tythes, to the Biſhop of 
Salisbery and his Succeffozs, whereby he intitles himſelf as ſurceſſoz and, the 
Tythes being ſevered, c. he entted to 1 the. ants hav 
taken them, Kc. Upon this replication the Dec Amutred, but 
ſyewed not any cauſe of demutter. Maynard fo2 the Defendants weinen the 
taufe to be; foz that the Dekendants intitle themſelves hy Gant from 
Queen Elz. anno 22:Regni ſui, and the Platntjif ming by. Queen Eli. doth 
neither confefſe and-avofo, noz traverſe, dec. And betag argyodat the Warr , 
Berkeley and my ſelf held, there needs not any confeſſion ,. noz traverſe , 
when the Plaintiff claims by a fo2aner Gzant from the ſais Queen, viz, anno 
17. Regni ſui, which pꝛetedes ths title allege by the Defendants: And if i 
be not.agood Gant, the Defendants who claim by a latter Gzant, ought to 
have traverſed the pꝛecedent Gzant to the Plaſutiff, pelumed to be 
good untill the contrary be ſhewn; and the Platntifneengnot to anfwer to a 
puiſny Gꝛant alleged to be a'ter his G2ant ; and cited the caſe Cok, lib. 6. 
fol, 24. Heliers Caſe, & 2 Ed. 6 Br, Confeſſ. & Avoid, 66, Dyer 366, 10 Ed. 4. 
6. But Bramſton and Tones doubted, Becauſe the Queen might peradventure 
have a latet title and mahea good Ozantꝭ this being atgued in Hillary Terur , 
was adjournad untiſt this Tetm: and now Bramſfan ſaid, That be; had conſt: 
dered of the Books cited, and agreed that the Plaintiff claiming by a fozmer 
Gꝛant, needs not to make either aconfeſſion and avoydance , noz traverſe; 
Whereupon Nule was given ( lones abſente ) That Judgement ould be en: 
tred fo2 the Plaintiff, unleſſe, &c. - | 


Plowden verſ#s Oldford, Mich. 15 Car. rot, $6, 


> Kror of a Judgement inth commonBench,The caſe upon theReco2d was)? 
F that Parlon, Patron and © vinary,befozy the 13 Eliz. made a Leaſe — 


pears; there being s Gant ottbe nert avoydante befoze this Leaſe: After- 


wards the Parſon, who made this Leaſe , died; the Gꝛantes of the next a. 
voydance pꝛeſenta another, who being admitted, inſtituted, and induced, en- 
tred and a voyded this Lcaſe during his time, and afterward died; the Patron, 
who joyned in this-Leaſe fo2 pears, p2eſents a new IJncumbeut; who was 
admitted, inſtitutep,and inducted: And whether he ball. bold it piſcharged of 
this Leaſe fo2 pears, 8s his medecetoꝛs did, was the queſtion. y. And adjuvg. 
ed that he ſhouty ; koz the Leale is totally a beide by the entrance of the ie. 
cond Incumbent, and not foz bis time only. Aud. of this opinion tuns Iones 
and Berkeley ( foz Bramſton and my ſelf were in Chancery) and theit reaſon 
was, vecauſe the Parſon hath the intire Fx, as à Narſon maꝝ habe at a Reao- 
ry pꝛeſentative: And when he is in, and hath ebiged the Leſſee, it ta an abſgs 
lute eviction of the intire Term, without expectation of Reviver, and it is not 
only an eviction, foz himſelf, but_fo2- all his Succeſlozs; Wherefoze they 
cave rule, that Judgement ſhould be affirmed, And this being repozted to 
Dir tobo Brampſton chief Juſtice of this Bench, to ir Edw. Lititeton 2 
Juffice of the Common Bench, to Damport chief Baron, and ta wy fel, We 
all agreed to that Judgement ; und alter ward the caſe being moved. again bp 
Godbold Serjeant, to habe day till ext Term, to ſpeak in atreſt of Judge 


At. The Court would not give any:forther day , but the Judgement was 


d | 
; ad. 
4 2 
— ” 4 „ of > * 
1 4 5 
= : * 
* 
* 


Torles Caſe. 


1 Grle, and four others ot the Pariſh of Ste, Bartholmew , were bzought to 
tbe Barr by Haheas Corpora, which returned, That they were committed 
to à Pellenger, foz contempt to the Eccleſtaſticall Commiſſioners, foꝛ not 


per: 


— 
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perfo2ming of their order, in paping the Pariſh-Clerk his wages, rated by 
their oꝛder at 4 d. the quarter foz every houſe in Great St. Bartho!mews, which 
they refuſed to pay, but xccozding to their cuſtom as they were rated by their 
Church-warvensand Ueſtry, And now Doctoz Merrick and Dodoꝛ Ecleſton 
moved, That they ſhould be remanded; fo? they ſaid, This oꝛder was ground. 
ed upon the Letters Patents, that the Clerks ſhould gather and receive their 
pꝛoper wages, by vertue of an oꝛder from the high CommiCioners, and pꝛe. 
tended that foꝛ any contemyt, they might fine and impꝛiſon. And upon this 
return they were bayled until the firff Tuesdap next Term, 


Iohn Parkers Caſe. 


] Oka Farker being returned npon Habeas Corpus out of the County of Suff. 
becauſe upon a Certificate from the Chancelld2 of Suff. into the Caurt of 
Chancery ot all Excommarications, he was taken upon an Excommunicaco 
capiendo, ⁊t was pleaded that this Excommunicato capiendo was void, and 
that the party was not latyfnlly impꝛiſoned. becauſe by the Statute of 5 Eli. 
the Writ orfght to have been bzought into the Kings Bench, and to have been 
enrolled and delivered of Retoꝛd in convenſent time to the Sheriff, And all 
the Cou rt teſol ved he was not duly impꝛiſoned, and therefoze he was diſ- 
charged. 


The Caſe of Sit Iohn Dryden, ad ſectam Domini Regis cujus 
principium ante 


As now in the end ofthis Term moved again, That the Writ of 
V Right of Advowſon ſhould abate by the death of one of the Tenants, 
although it be admitted that they were Joyntenants. Now becauſe neitherg@a- 
fer Atturney,o2 any othet had argned fo2 the King all this Term all the Court 


retained their fo2mer opinion, That the Writ ſhould abate, and that Zudge⸗ 


Thomas Benſteds Caſe. 


Homas Benſted, die Iovis poſt clauſum Termini, was endided and arratgn- 
es befo2e ſpeciall Commiſstoners of Oyer and Termiger in Southwark, 
wherein allthe Juſtices and Barons were in Commiſſion and pꝛeſent; at 
time, upon conference with all the Juſtices, it was reſolved, Firſt, that 
to Lambeth Houſe in warlikg manner to ſurp2iſe the Archbiſhop, who 
was a P2fvie Counſelio2, (it being with Dzums and a multitude ( as the 
Endiament was) tothe number of zoo perſons ) was Treaſon. Secondly, 
That the fitting and inquiry and tryall of the P2iſoners, all upon one day, by 
vertue of the Commiſſion of Oyer and Terminec without any Commiſſion of 
Gaol delivery, was good enough, notwithſtanding the Book of 2 H. 8. which 
was held to be no law, Thirdly ft was reſolved by ten of the ſaid Juſfices ſe- 
riatim, That the bꝛeaking of a Pꝛiſon wherein Traytozs be in durance, and 
cauſing them to eſcape, was Treaſon, although the parties did not know that 
there were any Traptoꝛs there, upon the Statute of 1 H. 6, 5.And ſo to bꝛeak 
a P3ziſon whereby Felons eſcape, is Felony, without knowing them to be im. 
pziſenod fog ſuch offence, 4 


Till Terming 
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ominacioa of dit Jon Finch Knight, Lo Ses — 
Sit Edw. Littleton chief Iuſtice of the Common Bench, the theſe 2035 were appoin- 


enple , — Taylor 5 
ne, Peter Ds, Francis Bacon , 
I — now mac 


| Trinitatis, — 25 
ee — rp , and 


I. % . a e Leyton Cale; 
Rute rs on was rid D, {oz that at S. in the County of Midd, bad 
ereced'a n Pattell, of the High-wap lending from. . and 
concluding Ad wink nocumeagum. omnium-Leigeorum ac ſubdito- 
tam Dothi s per yiam pr alldem euntium, tranſeuntium, equitantium; &c, 
And Grimſton moved, (tht Pei contra pacem the 


| omitted 
Endidment mfghtbe qua he En toꝛ which cauſe 82 and wy ſelf being en⸗ 
ly tn Court, agreed that 
by the Law to be Nn * 
the uſuall tourle is no #157 Tit: 


without atettificate . | 

though there were a net 'by many af the Inhabitants, within 25 ſald 
Aill and Places adjopni t the Barn was not-. erected upon the High- 
wap, no the igh-way ralghtned thereby: Pet Berkeley' would not ent 
to have the it quachen. Wut 1, conceived , Betauls the- certificate 
was that there never won any ſach Nuſance ereged :. and the Enditment be⸗ 
ing agreed to be vitidus, ff vnght ta ed fox the ſatd Erroz, when it is 
apparent; sec. Foz to traverſe and try it tga charge and tu no purpoſe, becanſe 
the party in an Acton nporthe Caſe, cannot recober t ia damages and cois, 
fo fally and malici ing him, although he be arquſtted; elpectally 
here when rde 3 ts totally vittens. 


Abdy Alderman of Londons Caſe. 


JOhn Abdy Alderman ot London having an hore at .. In the County of 
Eſſex, where it was pꝛetended, that Conſtables ſhould be eleaed out of the 
Inhabit ants in every houſe, by pꝛeſentment everp peor in the Let of Sir 
William Hicks, Lozd of tho ſatd Panoz and Leet; the ſato Alderman Abdy, 
by the name of John Abdy Clquire, was nominated in a Leet holden cach? a 
day, to be Conſtable there, foꝛ the year following; And becaule he refuſed , 
one Iohn Duke being Steward there, impoſed a fine upon him, and dented 


him 


f + 


l * ' | | 
Que ks n Willi W 
Advowſon of the ſatd keing voip; pzeſented 


. a8 _ roſs, ann 107 
one room? wyo was aumitled and inſkituted in the time of 
Q. Elia. and —— died, which d ab Roben ed rey Son 
and Heir: And he being ſo ſeized, died ſeized without illue, which deſcended to 
Anne, Frances, and Margaret, as to his Siſters and coheirs, whereby they were 
ſetzed in Fee. That Frances took to husband Sir Eraſmus Dryden Baronet , 
who died ſctzed of that part of the Adbowſon pro indiviſo with the other two 
Hifters, which deſcended to Sir !obn Dryden their Sonne (and ſo conveys the 
deſcents to the other Siſters | and that by the deathof the ſaid Edward Broom R 
the laſt incumbent, it belongs unto them to ＋ : And the Delendants di- 
turbed them. Ae Biſhop pleaded, that he claims nothing but as ©2dina- 
rp- The Defendant Y ares pleaded, That he is * Imparſonee of rhe. 
pzeſontment of the King : And that befoze the ſa 
thing to doe in the ſaid Advowſon, Queen Eliz. was ſeized in Fee of the 
ſaid Avvowſon jure Coror æ, as of an Adtqwſcn in groſſe: And after tie 
death of the ſaid Incumbent, pꝛeſented James Ellis, who was admitted, inffitu- 
ted, and induded: That aftorwards Queen Eliz. died, and the ſafſd Advowſon 
deſcended to King Iames, and from him to the King which now is, who 
pꝛeſented the Defendant, The Plaintiff replies, as in his Declaration, What 
the Church being void by the death ot Broom, they pꝛeſented, &c, and traverſe, 
that James Ellis was admitted, fnffffuted, and enducted, upon the pꝛeſentation 
of Queen Eliz, And ſo joyned Inne, and found by Uerdic at the Common 
Bench, That the ſald Iames Ellis was not admitted, inſtituted, and inducted 
the pzeſentation of Queen Eliz, as the Defendant hath alleged: And 
that the ſaiv Church the laſt of September 163 3. vacavit per mortem of Will. 
W, + # the laſt Incumbent there, Et valet 200. |, per annum ultra Repriias: And 
that the ſaid Church is full of Thom. Yates ex præſentatione Regis nunc. ideo 
conſiders tum eſt quod querentes recyperent præſentationem ſuam verfus Defen- 
dentem: Et habeant breve to the Biſhop of Peterborough : Quod non obſtante 
reclamatione of the ſaid Thom, Yates, ac licet the ſaid Thom. Yates was admit: 
ted, inſtituted, and induced into that Church, that he ſhoulv amove the ſaid 
Thom Yates & idoneam perſonam ad præſentationem of the Plaintiffs admittat 
ſine dilatiore: & conficeratumeſt. That the Plaintiffs recuperent verſus the 
ſaid Thom. Y ates dawna ſua pro valore Eccleſiæ pro dimidio anni ſecundum for- 
mam Statuti, which amdunte d to 1001, Erpizxdiaus Thom, Yates in miſericor- 
dia. And upon this Judgement, Yates bꝛings a Writ of Ecro2, and aſsignes 
fo2 Erro2, Firſt, That the Plaintiffs in their Replication, traverſe the ad⸗ 
miCion, inſtitution, and induction of Iames Ellis of the pꝛeſentation of Queen 
Eliz, And here upon iſſue joyned and tryed, where they ought to have tra⸗ 


verſcyd 


d William Wilks had any 


—— — 


2430 _.. Term. Trinit. anno decimo ſexto Car. Reg. &c. 


verſed the ſeiſin ol Queen Eliz. and not the admiſsfon & e. The ſecond Erro?; 
WBecaule Judgement was given fo2 the Plaintiff, where fr ought to have ben 
fo2 the Defenvant.-Ts theſe the Defendaitts pleaded, in nullo eft erratum. 
And aftct divers arguments at the Bar , it was adjudged , That the traverſe 
was good and well taken, and that the ſeiſin in the Queen ought not to have 
been traberſed; Wherenpon Rule was given that Judgement fhvuty be at 


armen Vide poſten/ © 
Thorit verſus Shering. Hill, 15 Car, rot. 5 88. 


IJ Reſpaſſe de Clauſo fracto. The Delendant juffifies his entry by the com: 

mand ot 1. S. The Mtaintit᷑ repites and ſhews , That I. S. was feiled in tee, 
and let unto him at Mill, and traverſeth the command of I. S. The Defen- 
dant maintains, That 1. S. commanded him to enter, and that he entred by 
his command, and traverſeth the Leaſe at Mill. And hereupon it being de⸗ 
mutred, twas adjudged lo: the Plaintiff, That the command was traverſi⸗ 
ble: And that the Defenvants re joynder to make a traverſe upon a traverſe , 
as this tale is, was not allowable ; Wherefoze Judgement was given fo; 
—— Baſch. 38 Eliz, in Parkers Cafe, adjudged , that the command ts 

\ | \ 


— 
5 — 


* 


Termino Michaelis, anno decimo ſexto Caroli Re, 
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George Meade verſa Sir Iohn Lenthall, 180 
.. Ction upon the Cafe ion diſturhing.bim to execute; the Otte of Par» 
A Aings Bench, granted unto him by Patent foz years. Up 
Þ. Not guilty pleaded, a fole queſtion was, 

. .. - - | Whether,a-Patent of this:Difice granted ſoz peats ( which. nas ths 
Plaintiffs title) ba god oz not ? And it was argueaby Ienkins and Maynard 
fo2 the. Plaintiff, and by kleath and Rolls foz the Defendant, And after ad- 
viſement of the Court until this Term, it was agreed nullo contradicente, 
That Judgement ſhould he given foz the Defendant, And Brampſton chief 
Juffice delivered all their opintons to be ſo , pꝛincipaly foz the reaſons given 
in the cafe of Mit George Rei nalds, Hill. 9 lac. Cok. lib. 9. fol. 97. Foz this 
being an Dffice of great „and attendance continually in Court, great 15 
inconventences would enſne if ſuch Olũces might be granted fo2 years, which "By 
thereby might come in ſuſpence upon pꝛobate of a Will, until adminiſtration N 
were committed thereof : And it might fall, oz be given to perſons inſufficient, 


of whom the Court could not conventently admit: And whereas it was obje⸗ 4 
&ed, That it may bs granted in Fe 02 in Tayl, &c. and ſo deſcend to an In⸗ ' 148 
t, &c. and therefo2e fo pears; It was anſwered, That in ſuch caſe, the >» * nn 
ourt hath nſed to put in another fit perſon fo2 the time: And whereas it was 14 
objected , That Olfices of Sherifs were granted foz years, until reſtrairs «:-,, , i 


ed by the Statute of 14 Ed. 3. It was anſwered, That thoſe Gzants were 1 
de facto, but it never was debated, what inconventency might enſue by the 115 

granting of ſuch Dffices in that manner, which concern the Juſtice of the 1 
Kingdom, and which require continual attendance. 


Lodge verſss Hollowell. Trin. 15 Car. Placita Reg, 


Nformation fo2 the King, the City of London, and himſelf; Foz that the 
Defenyant being a Currter bought two Hives of tanned Leather, each of 
them of the value of 16 5 of perſons unknown, and ſold them unw2ought , 
and not converted into made wares, to one James Mercer a Shoemaker fn Lon: 
don, contra formam Statuti: Whereupon he demands the third part of the ſaid 
value fo2 the Bing, the third part foꝛ the City of London, and the third part 
foz himſelf. The Defendant pleaded Not guilty, and the Jury find an eſpe- 
tial Uerdic, that the Defendant being a Citizen and Jnhabitant of London, 
bought the ſald two Hides of perſons unknown, and after curried them with 
Oyle and Tallow, and other things neceſſary, and aiter ſhaved and dyed 
them, and ſo being w2ought , ſold them to the ſaid lames Mercer a Shoema- 
ker in London: And whether that be a buping and ſelling (not being other⸗ 
wiſe, noꝛ converted into made Mares) againſt the fozm of the Statute - 
they pꝛayed the diſcretion, &c. and found them to be of the ſame value as in 
the Jnfo2mation, & c. And it was argued at the Barr by Rols Serieant, and 
Maynard fo the Plaintiff, and by Mallet Serjeant , and Holbourn foz the De- 
fendant : And this Term by all the Court ſeriatim, becauſe it concerned a mul. 
titude of Curriers: And they all reſolved, That it was an offence againſt 
the Statute of 1 Tac; cap. 22, and ou _ fo2feited by the Statute ; io = 
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ſelling by a Currier not being cut out and made into Wares, is againſt the 
letter and meaning of the Statutes of 5 & 6 Ed, 6, cap. 15, 27 Eliz. cap, 16, 
& 1 Ic. cap. 22 which were well weighed and confvexed , and 
this Anfozmation is grounded upon the Statute of 1 lac. foz it demands the 
third part, which none of the other Statutes gives. And the Statute of 5 Ed. 
6. cap, 15. is perpetual, which expzeſly foꝛ bids all perſons to Regrate foz the 
buying and ſelling by whole-ſale , and all perſons who were not Artificere, to 
convert Leather into made Mares: and this is a perpetual Statute, not re: 
pealed by any, unleſſe by the Statute of 1 Mariz ſect. 2, which repeals 5 Ed. s. 
as made and pꝛocured bp the @hoemakers foz theix pꝛivate gains: and the 
Curriers were reftreined by the lald Statute , and therefoze the Statute of x 
Mat kepealed the Statute of 5 Ed. 6. and allowed Curriers ts bup and ſel! 
Leather to Artificers Who wozk it into made Warss : But of 1 
Maria was tepealed by the tatute of i Eliz. cap, 8, which v epeals ſebe⸗ 
tall Statutes there mentioned concerning Leather, and expꝛellp robives the 
ftatoty' of 5 Ed. G. ( becauſe by the repeal thereof, Leather was deerer 
Boots und Shoes and other Wares ſold at oxceſſtvs pzices to theinndoing of 
many; but only as te one clauſe therein, viz. What Shoemakers may ſoll 
Boots and Shoes and other Mares at Callis (which then in the time of Ed, 6. 
was Engliſh, ) But nod becauſe that part of the ſnid Statute was repoealey 

it che wos, that all other parts of the ſaf Statute ate continue, an eſpect- 
ally the Stat. of 27.E1.c, 16. fs exp2efly in the point, What Cartlers by name 
hall not buy and fell tanned Leather;alefle it be wzought ans cut out. t con- 
verted into made Wares, now uſed, 62 hereaftcr into made Wares. Which 
ſhews that Curryfng only is not accounted a converting into made Wares, 
And Berkeley cited Brat, u ho deſcribes Ware to de made by cutting out and 
ſo wing, and converting them into another ſpecies,+ the Stat. i Jac.repeals the 
Stat. of 1 Eliz, Foz it hath the ſame wo2ds no perſon or perſons, &c, tanned 
Leather, &c. they who convert it into made Wares, &c. And althongh it was 


© obiected by Holborn, That this Statute was ne ber in ure againſt Carriers, 


but that Currying and dzefſing hath' been accouutev made Wates by their 
Trades: It was anſwered, that thoſe Statutes being in fo2ce an not repea- 
led, the Currfer was bound thereby and puntſhablo;as it is held is the like caſe 
4 Ed, 4,1, & 11 H. 4. 38. Wherefo2e they all helo, That a Carrier may not 
ſell noꝛ buy by whole-ſale, But peradventure they may buy and ſell in any 
other manner not p2ohfbited by auy Statute,as to Coachmakers,Joyners, and 
others fo: the making of Chairs and Stols who uſe ſuch Leather. And great 
inconventence would enſue, if they ſhontd be permitted to buy and ſell whole, 
not cut out, and made int o ſome kind of Wares; Wherefoze it was adjudged 
fo2 the Plaintiff, | | 


O:me verſus Pemberton, 


* He Plaintiſt pꝛaped to have a UWrſft granted to revoke Pembercons tleai- 
on, u ho was choſen by the Parſon of 3a, Katherine in Colman Street, to 
be Clerk of the ſaid Pariſh, whereas the Pariſhfoners at their Ueſtry, acco2- 
ding to the Cnſtom of-the Pariſh, had eleged the ſald Orme + And that the 
Court would direct them to admit the ſaſd Orme, And hereof the Court 
would adviſe, and appointed that pꝛeſidents ſhow'd be ſearched what hath been 
done in ſuch caſes.;Trin, 21 lac. A Pꝛohibition was awarded agatnſt a Par- 
ſon and Clerk, who ſued tu the Spiritual Court to be admitted, as elected by 
the Parſon, and the other eleRed in the Uellrp. 


Yates 
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Yates verſu Sir Iohn Dryden and others. M h. 20 Car. 
o rof. 1473. in Com. B. Ante pag, 437. 
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— of a Judge ment in de Common Bench, in a Quare Impedit: Whete 
tze Judgement being Uervid; Y ates bzings a Writ of of Erroz , and 
hanging the Writ of Orrd2/the King biNMg# x Writ or Right of AdVowtfvr , 
Am by motion to the Tourf, the p:oc k dings in the Mrſt of Erroz were ftap» 
ed, untilbths tr x of Right, #9d hen the Miſe was joyned npon 
the Ripht;'Who hav beit richt, and th 1 ſperiall A erdic given, after 
Wervic one c the Tenants btev : And the zue lion 1 thereby the 
wait Would "abate + Aus alter long vbbiitinlg, it was reiclted, and adjuvged 


Chat the wett ſhonly abi? in all And afterwards the Cotttt pzocerded to the 


eraminariun ok the Erro29, And the Court apen debate 4djtdgey, Chat it was 
not g ron dns; and gate Kutethat Jud 9 thould be afiroen ante fl tauſe 
were werten the rt Ponda p ol this Cern? And then no tauſe being ſhewn, 
Rule was abſolutely git en, that Judgement ſhould be affirmed, And in 
the interim, Fates exdibfted/a Till in the Exehcquer-Chamber againft the De⸗ 
tendants in the walt of Extez, and ferben them, and upon their anfwer ob⸗ 
teined an ozver to ffay that Sute, that they would not dzaw up the ſato Judge» 
ment, and terbed all the patties and ther Connſell therewith ; And after: 
wurd tho ſuid Tates ſerved the Prothonot#rico of this Court with this in junat⸗ 
on , That they would not enter op the Judgement which the Court hav com- 
mandod to be entred uw. And herenpor! the Atturny Generall exhibited a 
Plena, whith'was, That Margaret Gybs held that avvowſon in Coparcenery, 
with the other two Plairiiiffs dy Knights Service, in capite, and died ſefzed , 
Which deſtended to Willizm Gy bs el and Heir. of full age, viz, of 27 

peers : Ans fo2 want ot his fuing ont iftety , it delonged to the King to p2e- 
ſent, And demanded Judgement ( Executio, And all the Court held it to be 
no Pea, efpectally there being no Olfice | Jen finding the ſame ; although 
the Attartiey and Solfcito2 General much inſiſted, that a title appearing fo: 
the Ring, the Court ex officio ought to award wo; the Ring, and relyed upon 
21 Ed. 3. 30. 12 H. 7. 12. Chat the King ſhould have the Right of any Co- 
parcener, and N. B. 3 8. that where title "Fer loꝛ the Kino, the Court ſhall 


award a wirt to the Biſhop fo2 the King : Pet all the Court held, That here, 
as it is alleged; there is not any colour of Plea, but it ought to be rejected; fo 
it is but matter in fac, eſpecially in this w2it of Crroz , The Judgement be: 
ing giden in the Common Bench, and Execution fo2 damages given in the 
caſe, andinercaſed here by the Statute of 3 H. 7. which is not to be effopped , 
oz the parties to be delayed by ſuch bare furmtles, not being ground upon any 
matter ot Recozd, And it was alter watds argued at the Bar by Holbourn 
. fo2 the Defendants in the wit ot Erro2 , and pꝛaped that Judgement migbt 
be affirmed; Fo? there is no cofonr fo2 this Plea, uoz any matter confeſſed of 
Reco2d by pleading betwixt the parties, that the King hath titte to pꝛeſent, 

Foz then true it is, the Court onght to dfrec a w2it to the Biſhop fo the King 

ex officio, aSitis in 11 Hen, 4. by Fitzh, 38. 12 H. 7. 12. 9 H. 7, 9. 16 Hen. 

7. 12. Per Fineux, Brtt then it doth not appear upon the ſame Recozd, there 

is not in ſuch caſe any Book which maintains that a wzit ſhould be ſent to 

the Biſhop fo2 the King. And whereas it was here objected, That the Uer- 

dic in the w2it of right of Adbowlon (being a wit ofthe higheft nature)ſhould 

gontroll the Uerdia in the Qnareimpedir: Foz there the Ucrvicg is, That 

the ſaid James Ellis was not admitted, ix flituted and induced ad Eccle ſiam 
prædictam, ad preſemationem diaz nuper Regirz Elizab, modo & forma prout 
the Defendant hath alle ged, and the ſpecfal Ucrdic in the wit of Right fads, 
That the ſaid Tames Ellis was admitted, inſtituted and induced ad T cclefiam 
predict. ex præſentatione dictæ nuper El. Reginæ, which dein a mo e high act. 
on 
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on deſtroys the fozmer Uervic in the Quare impedit; And therefoze the Judg: 
ment and Execution is thereby to be avoided, as Banks Attozney general, 
and Herbert Solicitoz genexall affirmed, Holbourn anſwered thereto, 
Admitting there had deen two contrary Aerdias, pet the firſt Uerdia in the 
Quare impedir, and Judgement thereupon, ought not to be a bopded, unleſſe by 
Etroꝛ 02 attaint: And whereas it was alleged, That where the ſatd Uer: 
dia tn the Writ ol Right of Adyowſvn found good title foz the King, therefoze 
the Court ex Officio ought to ſtap the awarding of entring Judgement upon 
the Quare Impedit, and ought to award a Writ to the 1 the King, 


* 


anſwered, admitting there had been a good and foynd 
+ the King, pet being a collateral- Recozd, tie Court ſhould have no regard 
thereto , but ought to.p2oceed in the Judgement to the reverſal oꝛ affirmance 
mon Bench, that being their Commilston, and no other: 
And he ſatd, as this caſe now is, there being no abſolute but an eſpecial Mer⸗ 
did found, ſo as non conſtat what it is untlil Judgement ſhall be given in the 
Writ of Erroꝛ, That the ſaid Judgement cannot now be given, and therefoze 
it cannot avoid the firſt Judgement in the Quatre impedit; becanſe the 
Writ is abated by the death of one of the parties, - And of this opinion was 
Berkeley and my ſelf: foz we ha ve nothing to doe bat to reverſe 03 affirm the 
Judgement, eſpecially as this caſe. ia, where Judgement is given and dama» 
ges and coſts in the Quuare impedit, againft the Detendants there, and nd 
tolour to ſtay Execution thereof : And where damages are increaſed by this 
Court, the ſafd Judgement being affirmed bp the Statute of 3 H. 7. becauſe 


the Writ of Erroz was in delay of Execution: And this Plea being matter of 


fac only, and demanding whether there ought to be Execution, there being no 
apparent Erroz aſsigned to reverſe-the Judgement. it cannot be good: And 
inliſted upon Hollands Caſe Mich. 40 & a1 Eliz. where it was agreed, That 
a wzit of Erro: is but a commiſsion to examine Erroꝛs, and there much 
doubted, what things might be aſſigned foz Errod, and therefore was of opinion 


= that Judgment being entred, and damages and coſts ſigned, it ought to be at 


firmed:But becauſe the Atturnep and Solicitoz generall were earneft to ar: 
gue fo2 the King, The Court gave them Liberty to argue if they would, the 
Solicitoꝛ upon Ponday 16 November, and the Atturnep upon the Ponday fol- 
lou ing: And the Atturney ſaid, That he fo2 the King was to argue laſt, and 
that none ſhould argue after him. But I doubted therof. Afterwards at the day 
appointed, the Atturnep generall argued very confidently , That no Writ 
ougtt to be awarded fo2 the Plaintiffs to the Biſhop in the Writ of Quare im- 
pedit. But that the, Court ex Officio, ought to find fo2 the King; Firff, Be. 
cauſe the Uerdi* in the Right of Advowſon (although it be an ſpeciall UMer⸗ 
dict) finds exp2eſly contrary to the Uerdic in the Quare impedit: And this 
being an Aaton of an higher nature ought to be believed; Foz the Uerdic 
in the Quare impedit finds, that Iames Ellis was not admitted, and inſtituted, 
upon the pꝛeſentation of Queen Eliz, And the Uerdid in the Right of Ad⸗ 
bowſon findes that Queen liz, anno ... habens jus præſentandi pzeſented the 
ſaid Iames Ellis. who was admttted and inſtituted, to the ſaid pꝛeſentment of 
the Queen, which is expꝛellp contrary to the Uerdic in tte Quare impedit, 


and deſtroyes the Plaintiffs title: Fo2 the Queen had gained right againſt 


all, but him who had the true and very right: And the Uerd{c quod ad manus 
noſtras, &c, is better than the other who hath no right: And the caſes 
in 11 Hl. 4. 71. and other Books befoze cited were rouched again, 
That where title appears fox the King, the Reco2d being in this 
Court, although the Writ is abated by death, pet there is a ſufficient 
Reco2d to entitle the King, whereof the Court onght to take notice, and he 
put many caſes , where by reaſon of Dutlaw2y, o2 Felony, the Court ſhall a- 
ward the parties to be in execution. Secondlp , he ſatd , although the grand 
Jurp found that the Queen had minus jus habendi præſentationem; pet faz as 

| much 
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much as the Queen pꝛeſented, the hath gained the poſſeſsion, the admiſston, 
and inftitutfon of her Clerk, and hath ma jus jus than he who hath not any title; 
and it appears not that the Plaintifs have any title; wherefo:e he p2ayed , 
that a w2it might be awarded fo2 the King. But afterwards all the Court, 
ſeriatim, delivered their opinion, That the plea pleaded is meerly void, being 
upon a ſurmiſe , and without any Reco2d ſhewn , as 4 H. 7. 3. Sccondly, 
That the Uerdict.in the Writ of Right, being but a ſpecial N erdia, it doty 
not appear ( if the w2it had not abated by death , ) whether Judgement ſhoulv 
have bien foz the King, 02 foz the Defendants; And as 1 concctved cleerly, 
Judgement ought to have been given fo2 the Defendants ; fo2 the Uerdic be- 
ing that Queen Eliz. non habens jus præſentandi, pet pꝛeſented to the Advow⸗ 
ſon, as in ſao pleno jure, as the pꝛeſentation mentions, it is a void pzeſent- 
ment; Foz the Nueen was deceived in her pꝛeſentment, which made it 
meerly vold, as to the Queen, who can doe no w2ong: And the uſurpation is 
only in the Incumbent, pꝛocuting himſelf to be inſtituted, And he is the 
wꝛong doer, and againſt him only the Qnare impedit is al ways bz0ught , and 
no polleſsion, oꝛ rather no right is gained unto the Queen by ſuch” p2efent- 
ments by uſurpation. But the other Juſtices doubted of this point: but they 
all reſolved , That there ought to be a cleer title and right appear ſo2 the Bing. 
and cdnfeCed by the parties in pleading, oꝛ otherwiſe fully apparent; foz tt 
not, the Court ought not to award a wzit, ex Officio, fo2 the King : And as 
this caſe is, there is not anycleer title appears; Foz by the death, the w2it 
of Right of Advowſon abated , and the Uerdic of no fo2ce , and that there is 
no ſuch contrarfety , appears by the Qerdic : foz the ſecond Werdic, it it had 
ben in fo2ce,is no concluding Recozd, but only evidence, which may well be 
contradicted, But it was reſolved by them all, although the Ucrvic had been 
in fo2ce; an been to the contrary, pet being here by wit of Erro2, which 
ts only to affirm oz reverſe the judgement given in the Common Bench, they 
all agreed to affirm the Judgement, and that there was not any Crroz there: 
in : And in the Judgement of the Common Bench, there being a w2it awar⸗ 
ded to the Biſhop to remove the ſaid Yates, that watt ought ts be awarded; 
And neither Yates noz any other, who hath pꝛeterte of title aftex the Judge⸗ 
ment. 02 pendant the ſame , can hinder , but that the Judgement and execu⸗ 
tion ought to paſſe : And foz the damages which were given in the Common 
Wench, and 07 the increaſe given in this Court, fo2 the delay of execution, 
( where 790 l. damages and' coſts are given foz delay of execution, by the 
Statute of 3 H. 7.) They were well given. and are due to the Plaintifs who 
ſurvivey: And the death of one of the Plaintifs doth not alter the caſe ; 
Wherenpon Judgement was affirmed , and wzit awarded to the B- 
thop. 


Richard Lees Caſe, 


* 
* 


'J Le ſame dap being Saturday, Richard Lee and ſeven others were brought | 


upon an Habeas Corpus from Colcheſter. And it was returned , That 
they were committed there to Gaol being Anabaptifts , ung Conventicles , 
and abſenting themſelves from all parochial Churches, and baptizing and 
g, being all mechanical perſons, vm. Taplozs, Weavers , and ſuch 

ke: And it being pꝛoved bp their own contelstons, That one of their compa 
ny of the age of 60 pears, ntterlp diſallowed of the adminiſtration ot the Sa · 
craments by the Piniſters of our Church: Whereapon an Endiament being 
found at the Seſsions in Eſſex, befoze the Juſtices and others,finding their ab⸗ 
ſence from Church foz a moneth , and reſozting to Conventicles, againſt the 
Statnte of 35 Eliz. cap, 1. made againſt ſuch perſons, they being ſeverally 
arrafgned , thereupon pleaded Not guilty —_— forma; which being return 
ed, 


— Y 
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en a trial was appointed to be at the Barr upon Tucſday 24 Nove mb. follow. 
ing: And the Statute was read unto them, becauſe they pzetended there wag 
not any ſuch Scatute made againſt them, oꝛ that they knew of any ſuch ta. 
tute , but only againſt Recuſants ; Wherefoze they were adviſed to conflver 
thereof, and in the interim to ſabmit themſelves actoꝛding to the laid Statute, 
and avoid the penalty which would enſue upon con vidion; they 
were appointed to be bapled, and to appear at the ſaid dap of trpal', and in the 
interim to be of good behaviour, 


Brices Caſe. 


RY being committed by the Earl of Denby , bought his Habeas Corpus: 

And it being returned, That he was committed to the Gaol of Oxon bp 
the ſaid Earl, to remain there without bayl oz mainpziſe , until he were ve. 
livered by the Juſtices in Epꝛe, befoze cauſe ſhewn, It was oꝛdered he ſhoaly 
be bapled foz 12 days, aud that in the interim thep ſhoaly amend the retarn ; 
Fo? the return being gene ral, and no ſpecial cauſe ſewn, Jt was held to be 
abſolutely void : And it the return were not amended, and good cauſe ſhewn 
at the dap, Jt was oꝛdeted that he ſhould be abſolately diſmiſſed, 


Der by verſus Hemming. Hill; 15 Car, rot. 


ERxor of a Judgement in the Common Bench in Debt, uren an obligation 
of 100 ,. conditioned fo2 the payment of 51 l. 6s. 8 d. The Defendant plens 
ded, That he paid the foꝛ eſaid 21 l. 6s, 8 d. at the dap i ſo miſtook 2x l. og 


7511.) The Plaintif replies, that he did not pap the 31 L. 6s, 8 d. at the day n 


the condition, prout the Defendant hath pleaped , Et hoc petit quod, &c, & 
Ddfendens ſimiliter. And upon this Uerdict and Javgement foz the Plaintif, 
it was now aſsigned fo2 Erroz ;*foz that the Defenvant pleavs papment of 
21 1. 65,8 d. And the Plaintif faith, non ſolvit the ſatd 51 l. 68,8 4, Et hoc, 
&c. ſo there is not any (ſue. And the Court doubted herein; If there might 
be a Repleader. But becauſe it was adjudged in the Common Bench, no 
iſue being joyned , and damages and coſts given , it was held there might not 
be Repleader? But it was reverſed, 5 n *1 


pelham verſus Hemming, Hill. 15 Car, rot, 999 


| ERrorof a Judgement in the Common Bench, in Debt upon an Obligation 


Fot 200 l. conditioned , That if Henry Hemming, 02 R — 
Defendant paid 51 1, & s, 8 d. to Sir Robert Napper ſuch a day, then #* & 

be void. The Defendant plends, ſolvit ad diem, and fointd ugataſt him und 
Judgement foz the Plaintif, quod recuperet debitum & dm, Nc. anahilf 
the ſaid Robert, & prædictus Henricus in miſericordia, where it Theuld habe been 
Robertus ; foz Henry was no party to the Recozd. And Mignard Foz the 
Plainttf aſſigned this ore tenm ſoꝝ Trroz, And all the Courthetd , That this 
entry is but a miſpꝛiſion of the Clerk; Wherefoze it was ruled, that it 
Would be amended, and the Judgement affirmed, 


Watkin- 
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Watkinſon and Ioan his Wife verſe; Turnor. 


ERror of a Judgement in the Common Bench in Battery againſt the Baron 

and Feme, where the Defendant Watkinſon pleaded generally Nor puilcy 
and the Baron and Feme, quoad the wounding, pleaded Non culp, and quoad 
the Battery, the Feme pleaded Juſtifcation by the Feme , and concludes with 
an” Averment , Et hoc parata eſt verificare , where it oncht to have 
been /parati ſunt verificare. And. this being alsignen fo2 Ertoz ore 
tenus „ the. Conrt much doubted whether it were good; EL the Baron 
vught to have joyn'd with the mile wheretoꝛe they all would avtiſe and ſee the 


T regoſe verſus Wennel. Mich, 15 Car, rot. 226. 


Rror of a Judgement in the Common Bench in Replevin, b2ought in the 
Expanten Court by plaint, and removed into the Common Bench by Re- 
cordare facias loquelam. The Crroz was aſsigned, betauſe it doth not appcar, 
That Pledges were returned upon the plaint ; and it was much inſiſted upon 
at the Bart, That this was Erroꝛ, and relyed upon Huſſeys Caſe , Co, 9,71. 
And all the Court agreed acco2ding'tothe ſaid Cafe, That if upon the o2igi- 
nal w3it Pledges be not returned( becauſe the w2it commands, That if 
es be found, That then, &c. and it ia to the Kings diſadvantage if Pleds 
get be not found , as the loſſe ol his I ine) it was Erroz ; but whether it be ſo 
in this Caſe , becawe the Sherif may make Replevin without Pledges finding: 


And here the Erro2 is of the Judgement in the Common Bench, and it is 


no Etroꝛ in them And peradventurs Þiedges were found and not returned, 
tute of Weſtm. 2. cap. 2» 


 Exoerandums , That upon the ſixt of November this Term, the Lord Kee- 
1 per of the Great Seal, the Lord Treaſurer, the Lord Privie Seal, Earl of 
Arundel Earl Marſha! , the Earl of Pembroke Lord Chamberlain, the Lord Cot- 
tingten Chancellor of the Exchequer, and all the luſtices of both Benehes, and 
Barons af the Exchequer , were aſſembled inthe Exchequer Chamber to nomi⸗ 
nate three perſons , of every County throughout England , to be preſented to 
the King, that be might prick one of them to be Sheriff of every County, which 
is utually done, according to the Statnute; upon the third of November] bei 
Craſtino animerum, But becauſe it was the firſt day of the Parliament} ald the 
Lords were to attend upon the King, It was reſolved, by the advice and reſolu- 
tion ofthe ma jor part of the Juſtices, with whom conference was had in this 
cauſe , that it might be well put off to another day: And the Lord Keeper, not- 
withſtanding the Statute , deferred it until this day. 


Sloper verſas Child, © © OMBTIITA 

es 
Rror- The Erroꝛ aſsigned was, Chat in the wit ot Venire fac awar⸗ 
ded to the Sheri@ of Somerſerſhire, the woꝛd Vieecomiti was omitted ; pet 

the Sheriff of Somerſctſhire returned the Panel, andhis name was indo2! 
And after Habcas Corpera Iuratorum, the Jurp apptaring , the Uetdic any 
Judgement was foz'the Plaintiff, and this Erroz being aſsigavs, it _ 
* D 


r 
wo 


arms mono nous lt... 
* 2 —— ——— proc Wor "gg — 


: 4 EIA „ " r * 1 erer 3 _ 
— 4 333 3222 —— —— n - KV IBS T OS _r i — is _ — — Sram on Rx — — cows wa 
* — — — — —_— — — > " hy yh — —_ _——— 2 * 122 * - — T . - TR 
* 4 as ** Lage DS » . — > inde Sante 2 R. ; IS 1 * 1 on 4 <2" tu 5, hp - = 
* ty — * — p p . "I * © 4 * 22 , A IE IT Pe. m1, 1 > <4 6 5s a — — 
8 — — 1 - — . F 0 I n — r S1 Es: * . 5 
— ” . — — —— — 
2 3 = * 5 — 
" 0 5 E & Wikio: «8; D 4 2 0 8 2 4 * wa ow 1 ANA — * X * 
F . — Bragy >troas * 22 — * — —— 0 — * hy = * * — 
. 5 7 a | . - ——ů— rn ws, 2 
1 * . — : " — AF vp Wo 4,9 ws 4 BR — r — 45" ” ———— AY — . — — >. 22 — = — — = 
5 p „ . y — 5 Y N wy s a4 T AR een OTE) — e Þ > ere . - * 


432 Termino Michaelis, anno decitrio ſexto 


beld a cieer Erroz : But becanſe upon the Roll, The wzft was awarded vi- 
recom, Somerl. and the omittance of the Sheriff is the fault of the Clerk; 
Therefo2e all the Juſtices agreed, that it onght to be amended, and that the 
Judgement ſhould be be affirmed , nnlefſe, 8&c. 


Sir Henry Williams Caſe; 


PD Jr Henry Williams p2aped a pꝛobibitton to the Conncell of the Parches of 
VVales ; becauſe he was ſaed there fo2 a. Legacy above the value of 30 l. 
viz, 60 l. and it was anſ were at the Barr, That their inſtructions were to 
hold plea of Kegactes of any ſum; but the Court doubted tbereot, whether 
ſach inſtructions ſhould be good, to warrant their p2oceevings, becanſe.canſes 
teſtamentary and Legactes are ſuable in the ſpiritual Court, and not elſe- 
where, notwithſtanding their inſtruaton; Foz they cannot warrant that 
—_ is not accozdjngtoLaw': And the Statute of 34 Hen. 8. warrants that 
;ourt, : | 


Pp 


Calmadies Caſe, 
C ima dy pꝛayed a Pꝛohibition to the Coutt Requeſts, foz that in an Aai . 
ot rover fo2 divers goods, atter Uerdict and Judgement in this Court, 
and affirmed in a wꝛit of Erroꝛ , the Detendant ſurmiſed matter of equity, 
and that he was ſurpꝛiſed in the Tttal, and had not his Witneſſes there , ha- 
ving had two Uerdicts befoze againſt his Trial. The queſtion being upon ſale 


by the Commilsioners upon the Statute of Bantrupts: Mhereupon a 


| . Pꝛohi⸗ 
® bitton luas granted, and the Court reſolved,” That ſo they would alwaps do, 


when over any exhibited Biils thereafter Uerdia and Judgement. Tein, 14 
Eliz, rot. 1157. Flood verſus Stepney in the Common Bench, whete tnrefſe 
was pleaded unto a Bond; and afterwards an Attachment iſaed out of the 
Court of Requeſts agaiaft the Defendant, and tt was held to be a good: Plea, 
and there reſolved, That the Court of Requeſts cannot grant an Atta 

of contempt ; And in 37 Eliz: it was agreed per totam Curiam to be againft 
Law ,, That the Court of Requeſts ſhould commit any: And in 46-Eliz; in 
this Court, Auſten vert Breerton, in an Action. and Judgement ſoꝛ the 
Plaintiff,.the Defendant fed in the Court ol Requeſts to be relie ved. his 
Court upon examination did bayl the yarty, and tr Thomas Gawgy un 
convented; befoze the Quten foz it; vet notwithſtanding it was held 22 
nough, and Breerton was intoꝛted to ſatisſis the ſaid Judgement. 


4 J ; * 
1 n nonymus. . 
i 4 7 q 
# 


11V:9 3 33, 9181 19 ln. 


Rohibition was pzayed , Fo02 that one I. S. ( who was a Curate and He- 
queſtrato2 of the Rego2zpofD. in Landon, by reaſon that Þ2. V Valker, 
fo contumacy, and other cauſes, was ſuſpended from exerciſing his funcfon 
there) ſued four of the Pariſhioners in the ſpirttual Court foz tithes of thetr 


of 37. Hem· #92 
granted ; pat zwhetbet in thiscaſe ft was grantable ,: the fa 
ther Parſggy02-Uicar ,/ was the doubt. And it was moved at the Bar, That 


foz 
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fo2 houſes, Tithes ought not to be pald, unleſs there be a ſpecial Cuſtom, as in 
Cok, lib. 11. fol. 16. Doctor Grants Caſe, is clearly reſolved; and the Sta⸗ 
tute is introdudive of a new Law, and thereby is appointed how it ſhall 
be ruled, and befoze what Judges, and what remedy ſhall be foz the party 
grie ved, unleſſe their oꝛder be obeyed ; and then he may not ſue in another 
place, -noz befoze othcr Judges than the ſaid Statute appoints: And if P20- 
Hibition ſhould not be admitted fo2 ſuing , it ſhould be a deſrauding of the Sta» 
tute, and would make it ot none effec ; wherefoze the Court doubted , and 
would further adviſe , and gave day to hear counſel on both ſides, 


Sir Matthew Mints Caſe, 


Pon the 14 of November 1640. Sir Matthew Mints, alias Ments , Knight 
of the Bath ( who was convicted of Panſlaughter of one VVeeks, who 
was his Servant, by beating oꝛ cozrccting of him, whereby he was ſo bzuiſed, 
that he inſtantly died) and had his Clergy, and his burning in the hand was 
reſpited : And now he pleaded his Pardon, whereby the burning in the hand foz 
the Panſlanghter , and all other Felontes committed by him, & alia Malefa- 
Ra , befoze the eighth of Iply laft, were pardoned; And there was an eſpecial 
clauſe , That he ſhould not find ſureties fo2 his behaviour ; and the Pardon 
bozs date 31 ORtob. laſt: And although there were divers misdemeanoꝛs 
committed byhim after the ſaid eighth day of Iuly, fo2 whichhe deſerved to be 


bound to the good bchaviour ; Pet he had his pardon allowed, and was dil⸗ 
charged from finding ſurettes, 8c. 


Aſpye verſus Pembridge. 


Robibition was p2ayed to be awarded to the Councel of the Parches ot 
VVales, pzetending , That a Copyholver in fee ſurrendꝛed into the hands 
of ſuch a Tenant ſuch a Tenement, held of the ſaid Panoz by the veirge, to 
the uſe of the Plaintiff; And that Pembridge the Steward of the Panoz refuſed 
to admit him, and p2ayed that he ſhould be compelled to admit him, The De⸗ 
fenvant pleaded that the cuſtom of the Panoz is to ſurrender into the hands of 
two Tenants, and that the ſaid ſurrender ought to be done by the Meirge: 
And this ſurrender was only by a Knife , fitting at the Table, and into the 
hands of one Tenant only ; And that he who was pꝛetended to make this ſur⸗ 
render was dead; and his Heir alleging that this ſutrendst was votd , deſi⸗ 
red to be admitted, and was admitted: And that notwithſtanding this ans 


fwer , they hꝛoceded to trie the cuſtom , Which is void; Wherenpon a Pꝛo⸗ 
bibitfon was granted. 


Sherman verſ#;Lylly. Hill, 15 Car. rot, 198; 


Ebt upon an Obligation of 200 l. conditioned, That whereas Lylly had 
married ſuch a woman, being a Widow. It the Defendant ſhould per» 
permit his ſaid wite to make a will of her Buasbands goods to the value of 
1001, tobe paid within one year after her beceaſe , That then, &c, The De: 
fonvant pleaded, That he permitted dis ſatd wife to make a will; And there: 
upon the Plaintiff demurred, and Rolls Serjeant ſaid, That he ought to have 
pleaded, that he paid acco:dingly; fo2 otherwiſe he doth not anſwer to the 
Condition, but only to one part thereof, And of that opinion was all the 
Court; Foz To be paid is all one with And to pay, otherwiſe it is an idle thing 
to permit her to make a will, if he doth not pay; And therefoze they all held, 
Lu the Plea was fu; wherefoge it was adjurdged foz the Plaintiff. 


Pmmm Bu- 


— — — — — — 
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Burwell verſu Harwell. Hill, 15 Car, rot. 177. 


Eplevin. The queſtion upon demurter was, Firſt, Mhethet the G2an- 

tee ofa Rent charge, by the Conuloꝛ ofa Statute, after the Statute ac⸗ 

knowledged and after the time of the extent of the Statzte incurred, aver - 

ring that the Debt, Damages. and Cofts ate ſatisfied , map viſtrain fo2 the 

rent. and arrerages, without ſuing a Scire facias : And after argument at the 

Bar on both ſides, Berkeſey Juſtice delivered his opinion, That the 'viftrefſe 

was lawfull, without a Scire facias ; Fo2 he did not medvle with the poſſeſst- 

on, but diſtrafned fo2 his rent: And he put a difference where a man makes 

a ꝑitt in tail, reſerving a rent; and where a Donoz grants a rent out of a 
reverſion: in the one caſe the rent may be docked and barred by recovery a- 

gainſt Tenant in tat! ; but in the other cafe ft cannot be deſtroyed by recovery, 

but the Rent ſhall remain, at leaſt as a Rent-feck, &c, And Brampſton ſaid, 
peradventure he might enter and diſtrain; Foz where a man hath Profics a 

prender, as Common fo2 twenty Beafts,'o? twenty loads of Efjover everp 

year , ifhe might not have them until Scire facias , he ſhould be at a great miſ- 

chief. And 1 was of the ſame opinion , That he might diſtrain. if he at his 

perfl will take notice, That the Extent is determined, and the Debt, Dama⸗ 

ges and Coſts levied: And he cannot have a Scire facias becauſe he hath no titie 

by Recoꝛd whereupon to ground a Scire facias. The ſecond Nueſtion upon the 
demurrer was, whether one who claims by the Conuſoz by Fine oz other 
Record, map maintain a diſtreſs without a Scire facias ad computandum. as 38 

Ed. 3. 12. 25 Ed. 3. 1. &. 37. And in Michaelmas Term following, it was 

hs argued again by Shaftoe foʒ the Avowant , That the diſtreſſe was lawfull , 
and that he might well maintain ft , without a Scire facias ad computand: And 

; Rolls Serjeent fo2 the Pit much inſiſted , That fo2 as much as the Conaſee 
comes in by matter of Reco2d, That without matter of Retoꝛd he cannot be 
-® qguſted by one who claims under the Conuſoz ; And therefoze the G2antee can⸗ 
not diſtrain without firft ſuing a Scire facias. Berkley anſwered , That true it 
is, none ho claims Eſtate fn Land under the Conuſoz, after the Statute 
acknowledged, can enter oꝛ avoid the Extent, without a Scire facias, oz Venire 
facias ad computardum x wherein, if it appears that he hath taken the p2ofits of 
the Land aſter the time of the Extent ſatisfied, he ſhall be allowed foz them, 
and ſhall anſwer foꝛ the p2ofits ſo to2tiouflp taken. But Gꝛantee of a Rent, 
after the Extent ſatisfied , may well diſtrafn, ſo may Gꝛantæ of a Common; 
foz they claim no intereſt in the Land, but pꝛofits out thereof; wherefo2e he 
cannot ha ve a Scire ſacias 02 a Venire facias ad computandum ; foz he ought not 
to account witz them, and there toe map diſtrain oz put in his Cattel to take 
the pꝛofits, otherwiſe he ſhould be without remedy, foz which, &c. And 1 
was of the ſame optnfon ; And that the Rule holds not always good, that 
where one comes in by matter of Reco2d, he ought not to be ouſted without a 
Scire facias 02 matter of Recoꝛd: Fo2 he who hath Land upon an Elegir upon 
a Judgement, oꝛ by an Extent upon a Recogniſance , after the Debts beſa- 
tisfied, mapenter without Scire facias ; But the Conuſee of a Statute ( be» 
cauſe he might have Cofts oꝛ Damages which be not known) cannot be ouſted 
without a Scire facias , wherefoze &c, And, the other Juſtices being abſent, 
Rule was given, That Judgement ſhould be entred foz the Avowant, un⸗ 


leſſe, ic. 
++ +++ +. verſur Stringer. Hill, 15 Car. rot, 2. 


12 fo2 bzeaking his Cloſe in Culbam, &c. The Defendant pleads, 
quoad the bꝛeaking of parcel thereof in Culham, containing 42 acres, That 


Hir Iohn Priſcot, and his Wife were ſeiſed of the Pannoz of Culham, and of 
. the 
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the ſafd 42 actes: parcel of the ſaid Pannoz , and of a Peſſuage , and two 
Pardlands, parcel of the ſaid Pannoz, fn right of his Wife, fo; her lite, 
remaindcr over to i. S. And that they all jopnedin a Fine ſur Conulance de 
droit come ceo, &c. of the ſafd Peſluage and two Yards lands to the Defen- 
dant , and granted them to the Defendant and his Meirs; and further by the 
ſaid Fine. granted unto him Common foz four Hozſes and five Beaſts,and two 
hundzed Sheep in the ſaid Panoz and Lands in Culbam , and averres the life 
of the ſaid Baron, and that he put in his Cattel to uſe the Common, &c. And 
quoad his bzeaking the other part of the Cloſe he pleads, and ſhews a Leaſe 
fo2 99 years. Upon theſe Pleas the Plaintiff demutred, and it was ſhewn 
foz cauſe , That the firſt Plea is not good, becauſe he doth not plead, That it 
was V Vaſte oꝛ Common, &c. otherwiſe he might not claim Common, un- 
leſſe in Land commonable : But Berkley and my ſelf held, That it was no 
cauſe of exceptiou ; but by the Plea (as the Fine is) he may claim Common 
in any part of the Panoz ; Foz there is not anp reſtraint to the Waſtes 02 
Commons, but it is granted generally in his Panoz, and not liks to the Caſe 
in 9 H. 6, Gant ol Common ubicunque & quandocunque averia ſua ierint; 
foz there he ought to averr that the Cattel of the Gzantoz went in the ſame 
place: But Berkley ſaid, the clauſe of Quandocunque averia ſua ierent is void, 
bceauſe it tt ſtrains all the effec of the Gant; Fo2 ff the Gzantoz will not put 
in his Cattel , he never ſhall have his Common: Bat I held the ſafo reſtraint 
to be good; Foꝛ he ſhall not have it, but when the Gzantoz hath Cattel there: 
and he is not totally reſtrained: And Modus & conventio vincunt legem ; Foz 
it is not intendable, That the Gzantoz would totally fozbear to put in his Cat. 
tel to defraud the Commoner of his Common: But foz the pzincipal point we 
both agreed ( c#teris luſticiariis abſentibus in Parliamento) to give Judgement 
foz the Defendant , That that part of the Plea was good, But foz the other 
part, wherein the Leſſee pzeſcribes to have Common, it is clearly ill; where- 
foze it was adjudged fo2 the Plaintiff, that this Plea was not good. 


Termino 


Termino Hillarii, anno decimo ſexto Caroli Regis, 
in Banco Regis. 


Emorandum, That Sir William Jones Knight, one of the luſtices of the 
M Kings Bencb, died at his houſe in Holbours upon the niath of December, 

and according to his own appointment, was buried in the Walks under 
Lincelns Inn Chappel; And Sir Rebert Heath, one of the Kings Serjeants,was ape 
pointed to be Juſtice of the Kings Bench in his place, And upon the firſt Tueſday 
in Term, the ſaid Robert Heath was ſworn Iuſtice of the Kings Bench, 


| M Emorendum , That the firſt day of this Term, being Saturday, Sir Edward 

Littleton Knight, who was chief Iuſtice of the Common Bench, was des 
ſigned and appointed to be Lord Keeper of the great Seal; And ( having had 
the Seal delivered unto him by the King, at Mbit chall, the Wedneſday before, 
and ſworn there the ſame day to be Lord Keeper thereof, by the Lord Treaſurer, 
and the Earl of P-wbroke Lord Chamberlain) figned divers Writs, in the interim 
betwixt that and the Term, And Sir Jeb» Banks Attorney General, was de- 
ſigned by the King to be cbief Tuſtice of the Common Bench; And divers Lords 
and others accompanied him to Weſtminſter : And all the Iuſtices, and Barons, 
and Maſter of the Rolls attended the ſaid Lord Keeper to Weffrminſter , and yet 
notwithſtanding he continued chief Iuſtice of the Common Bench; And upon 
Wedneſday, Quindena Hillaris , The ſaid Lord Keeper fate in the Common 
Bench, as chief luſtice there, not in his Robes, but in his long Gown and Hat, 
as the Lord Keeper uſeth to ſic, and ſwore a Philizer there, which Office he gave 
as chief Iuſtice of the Common Bench, and afterwards went into Chancery: Aud 


then Sir Jh Banks appeared before him, by virtue of a Writ returned unto him, 


to take the degree of a Serjeant at Law: And after a ſpeech made unto him by 
the Lord Keeper, and his anſwer of humble thanks to the King for his grace and 
favour, he was ſworn Ser jeant; and after went into the Kings Bench, and made 
a motion within the Barr as Kings Attorney; And the next day, being thurſday, 
he performed his Ceremonies in Serjeants Inne Hall in Fleet ſtreet, and went 
unto Weſtminiter in his party-coloured Robes, with the Warden of the Fleet, and 
other Officers attending upon him, and kept his Feaſt in Ser jeants Inne - Hall; 
And the next day, being Friday, he was ſworn chief Iuſtice of the Common 
Bench; And afterwards, the ſame day, Herbert the Kings Solicitor was made 
Attorney General, and Mr, St. John of Lincolus Inne was made the Kings Solici⸗ 


tor, 


Chambers ver/#e Sir Edward B:umfield, late Mayor of London. 


Reſpaſſe of falſe imp2iſonment, foz committing the Plaintiff to the P24. 

ſon at Newgate, The Defendant juſtifies by virtue of the Kings Writ, 
dated 4, Aug. 11 Caroli, fo2 not paping of money aſſeſſed upon him, towards 
finding of a hip. And being argued at the Barr this Term, it was now 
moved to have Judgement without anp further argumnet becauſe it had been 
voted and reſolved in the Upper-houſe « the Pouſe of Commons, nullo cons 
tra dicente, That the ſaid Writ, and what was done by colour thereof, was il · 
legal; therefo2e the Court would no further diſpute thereof, but gave Judge⸗ 
ment fo2 the Plafntiff. 


The 
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Caroli Regis, in Banco Regis, 


The Lord Greys Caſe; 


M Emorandum, That in this Parliament a Queſtion was moved concerning the 
Barony of Res hen, where the Caſe was, That one being created a Baton to 
him and his Heirs, bath iſſue a Son and a Daughter by one Venter, and a ſerond 
— another Venter, and the eldeſt Son hath the Barony , and firs in Parlia- 
ment, and aſterward dies without Iſſue, Whether the ſecond Son ſhall have that 
dignity as Heir to his Father, or the Sifter ſhal have it as pefeſſs Fratris,in Lands, 
&c. and deſired to have the opinion of the Iudges And all the Iuſti 
reſolved, That there is not any poſſe//io Fratyic of a dignity ; but ic ſhall de 
to the Son; For the younger Son is Heres natur, & the Siſter is only Heres fact a 
by the poſſeſſion of her Brother, of fuch things as are in demea ſn, but not of Digs 
nities and ſuch like, whereof there cannot be an Acquiſition of the poſſeſſion ac · 
cording to C. Liu. 17. & Cet, lil. 3. fol, 37. Rarchiffs C aſe. 


Gertrude Bacon ver/#s Iames Bacon and three others; 
Trin. 16 Car. rot 45 6, 


Tes of his Cloſe bꝛeaking in Cramford, Upon Not puilty pleaded, 
a ſpectall Uervict was found, That Thomas Bacon, late of: Cramford > 
fozeſaid, was ſe{zed in Fee of the Tenements in the Declaration mentioned, 
and had iſſue Iohn and Thomas, and 17. Octob. anno 160. died fo ſeized, 
which deſcendsd to the ſaid Iohn; oho. being a Perchant, went beyond Seas to 
El ven fn Pruſſi i, which is in the Domintous of the King of Poland, ad Mars 
chandizandum, and uſed the trade of a Perchant there; and during his tra- 
ding, eſpouſed there Elizabech the daughter of Francis Cockley an E nglith 
man, who exerciſed the Trade of a Perchant in partibus tranſmarinis: And 
that 31 Auguſt 1615. the ſafd lohn Bacon died, the ſafd Eliz1berh his wife being 
groſiment enſeine with the ſafd Gertrude now the Plaintiff, hich Gertrude 
was bozn the 31 ORob, 16 15. apud Elven afo2eſaid ; A nd that the ſaſd Tho. 
Bacon was bzother of the whole bloon to the ſaid Iobn; and that the Plaintiff 
ts the ſole daughter and Illu of the ſaid Iohn; and that the, the Plaintiff; en⸗ 
tred into the lald Tenements , and was ſefzed, prout Lex pofiular, And the 
ſafd leams, as on and Heir of the ſaid Thomas Bacon, entted and ouſted her, 
and continued the poſſeſsfon, prout in the Declaration, &c. Et fi ſuper to- 
tam mate riam &c. the Court ſhall ad judge foz the Plaintiff, they find foz the 
Plainti#, and aſoeſs Damages 12 s, and Coſts, And ft, Sc. This being 
argued at the Barr, Brampſton, and Berkley and my ſelf agreed, That Judge⸗ 
ment would be given foz the Plaintiff, Foz her Father being an Englich 
Merchant, and living beyond the Seas fo: Merchandtzing, His Daughter is 
bozn a Denifen,and ſhall be Heir unto him: And ſt is not matertall althongh 
his Wife be m Miien,fo2 ſhe is as Berkley fad, Tub poteffate Viri, andquaſi un: 
der the Allegiance of our King: And, as Beampſ0n ſaf",althbath the Civil Law 
is, That partus ſequitur yentrem, petit is not ſo n our Law; but the child 
ſhall be of the Fathers condition: And de deing an Engliſh Merchant, ar d te- 
ſiding there fox Perchandizing, his Childzen ſhall, by the Common Law; oz 
rather, as Berkley ſato, by the Statute of 25 Ed, 3. be accounted the Rings 
1. feges, as their Father is. And they all agreed the ſoont t ia this opinfon,by 
reaſon of a Cafe vonched to be avſadged ſectiado Car, whith i remember'was 
argued in the Dutchy Court, bef0ze Hobert and Yelyerron'Jnftices afsffting 
there, where one Stephens, being a Perchant, went over the Seas, and re- 
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ſided fd2 bis Perchandizing, and there had Child zen, they reſolbd, by the ad⸗ 
viſe of the other Juſtices, That thoſe Childꝛen were Deniſens ; And it is en⸗ 
tres there acco2dingly, Ann ſo in this Caſe it was agreed, and Judgement 
was given fo2 the Platntiff, 

Prinſors Caſe. 


: Dward Prinſor, Conſtable of Offenham, was b2oughtinto Court upon an at- 
tathment of contempt 3 Where it appeared by his Examinatton, that he 
had arreſted one Anthony Haſlewood Eſq; in the Churchyard, upon a Sunday, 
as he tame from divine Service, by a P2oceſs fo2 the God - behaviour, out of 
the Seſsions, when the ſat Anthony Haſlewood ſhewed him, that he had a 
Certiorari.qut.0 Court But he pꝛetending he could not read, arreſted and 
deteined him, untill he went unto andther houſe, and pzocared ft to be read to 
e lata Prinſpr, who then diſcharged him. And fo2 this contempt, becauſe he 
was arreſted upon a Sunday, immediately after divine Service, whereas he 
might have arreſted him upon any dap of the week, the ſafd Prinſor was finev 
20s. And foz arreſting and detaining him after the Wrtt of Certiorari ſhewn, 
(his ignozance not excuſing him) he was o2dered to be bound with Sureties 
to the Good · behaviour: But the fine and fmp2fſonment were diſcharged. Be- 
cinſe the Arreſt was by Pꝛoceſs of the Deſsfons of Peace, although the Court 
declared, It was not well awarded acc oꝛding to the Statute'of ar Iacobi, 


Kings verſus Hilton and his wife. Trin 16 Car, 


T \Ebt againft Biron and Feme , Adminiſtratrix of her fozmer Pugband? 

Judgement being given againſt them, upon a Fieri facias , the Sheriff 
returned Nulla Bona, &c; ok the Inteſtate. Hereaupon another Fieri facias 
was awarded againft the Baron and Feme , with a clauſe in the wzit, Chat if 
it be found, that the ſaid Baron and Feme devaſtaverunt Bona, & fi conſtari po- 
tetit, tunc fieri facias &c. Vid. Cok. Rep. lib. 5, fol. 33. Petifers Caſe. And the 
Sheri returned, That they had not in their hands any of the Goods of the In⸗ 
teſtate : But that the Feme, being Adminiſtratrix to her firſf Yiisband, had 
goods.of the value of 100 |. of the ſatd Inteſtates, and had waſted them du: 
ring her widowhood., and the Hus hand had not waſted any of them; Et ſi de- 
vaſtaverunt actoꝛding to the w2it, the Jury p2ayed the diſttetton ot the Court⸗ 
And it was argued by Rolls @erjeant, fo2 the Plaintiff, That it was a devaſta- 
tion in both. And the Court held, That the Sherifs return of the Enquifition, 
| 1 this matter, was good enough: Wherefoze it was adindged foz the 

| t f. ; ' 4 a 4e. 
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Ill againſt the Defendant in cuſtodia Mareſchalli , up the Statute of 2 
en. 4. cap, 11, foz ſuing in the Admiral Court upon a-Coirteact made on 
he Land at New England, and net ſuper altum Mare; whers che Defendant 
had obteined Judgement in the Admtral Court, and taken the party in Ex: 
kengon koz 118% And alter Merdig here found foz the Patutift, Hales mo- 
bop in arreſt of Judgement, firſt, Kor that the @ute is by Btl.; and not by o- 
2 wzit, as the Statute appoints: But in regard it wad returned, That 
be was in cuſtpdig, Mareſchalli, and he conld not otherwiſe habe dis remedy, 
Madel to be well enough. Secondly, Foz that, being at Neu-England, 
t was not alleged to be in partibus tranſmarinis. And the Court viz. Bramp- 
ſton, Berkley, Heath, and my ſelf held. That it is ont of the Admirals Jurisdiaton, 
and that he hath na aut hoꝛity to meddle therewith:Wherefo2e it was adjuog d 
fo2 the Plaintiff, And ths Friday following, be appearing upon un Habeas Cor- 
pus, and this cauſs-returned ; and thathe was in execution foz this cauſe only, 
( which they held to be coram non judice) the party was diſcharged, 
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An Alphabetical Table of the Names of the 
principall Caſes adjudged and reported 
in this Book. 


A 


DEAR Bdy, Alderman of Lon- 
(2 "7 on, his Caſe, Pag. 421 
; \: Acton werſns Sy mon, 


| | 299 
Adams wvorſns Hilks , 


X FRO 11 
Adams vcrſ Lord Warden of the 
Stanneries, 242 


Anonymi, 68.98. 103. 145, 161, 166. 
168, 191. 204. 216,245, 247, 277. 
292. 297. 334. 339.359. 368. 404. 
412, 418. 415. | | 

Anſley verſus Chapman, 112 

Angell verſus Sir Will. Cooper, 372 

Appleton verſus Stoughton, 371 


Bathell's Caſe. 411 
Baynes verſus Brighton, 311 
Bayly verſus Offord, 97 
Bauderock verſus Mackaller, 240 
Beale verſus Beale, 279 
Beamond verſus Long, T50, 164 
Beare verſus Woodley, 1og 
Bell's Cale, | 324 
Benſon verſus Flower and Blackwell, 

11 9 


Sit Simon Bennet's Caſe, 4 
Sir John Benner verſ#s Eaſdem, 49 


Benlted's Caſe, A21 
Bethyll verſus Parry, 136 
Berry verſus Heard, | - 176 
Bigot verſus Smith, 71 
Bit ver ſus Manning, 307 
Bland verſus Inman, 210 
Blage verſus Gold, 323. 340 
Blunden verſus Baugh, 220 
Blyzard verſ#s Barns, 221 
Sic John Bodvel verſus Bodrel, 123 
Bord verſ#s Cudmore, 1.33 
Boulton verſus Banks. 184 
Boteton verſus Nicholls, 265,291 
Bower and his Wife verſ#s Coopers 
. 50 
Bradſtock verſus Scovell, - 13 
Brett verſus Read, 250 
Brice's Caſe; 6 439 
Brikenden's Caſe, 5 
Brian verſas Cockman. 234 
Bryan verſus Wikes, 3413 
Bryan verſus Werherhead, 12 
Brown verſus Taylor, 27 
Brown verſus Hancock, 981 
Lord Brooks verſus Lord Coring, 142 
Broxhorn verſ#s Dagar; 7 23 
Bull, verſus Wyatt, 4 283 


Arundell verſus Sanders, 361 
Arundell verſus Mare, 398 
Arſcott verſus Heale. 4 
Aſpie verſus Pembridge, 13 
Aſcouęh's Caſe in the Court of — 
37 
Atkey verſus Heard, 159 
Audley verſus Halſey, 106 
Ayleſworth verſus Chadwell, 27 
B 
Abington verſus Wood, 129 
Bachellor verſ#s Gage, 136 
Bach verſus Gilbert, 107 
Bacon verſs Bacon, 426 
— — verſus Knight, 398 
Baker verſus Hacking, 281,293 
Baker verſus Breerman, 302 
Baker verſus Willis and others, 342 
Be ldry verſus Packard, 33 
Ball verſus Baggerly, 237 
Ball ver ſus Trelawneyy | 43 8 
Baniſter's Caſe, 27 
Barkham's Cale, 364 
Bardſey verſus Clyiton, - 389 
Barſoot verſus Norton, 493 


Bumplied's Caſe, _- 33,383 
Butler verſus the Prefiderit of the Col- 


ledge of wx) mand 186 
Burgoyn verſus Sputling, 199. 06 
Burgeſle's Caſe, 266 

Aa 


Buſhell . 
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Buſhell and others ver ſu} Valet, D. Cucko verſus Starre, 207 
295 | Culack's Cale, 90 
But well and Harwellr Cle. 1 434, ; 
D 
0 | 
a 5 [9 Alby wks Dorthall, 398 
Almadie's Caſe; : 432 Daly verſ#s Belamie, 389 
Zanway verſus 4 Aldwi in, 414 3 5 Daniell or Count de Hertford , 
Carnon's Cale, | 5 3090 
Carlion verſus Mills. 212 Parroſſe verſus Newbore, 102 
Caſtle verſ#t Hotibs, © 15 DWWenport verſus Penſell, 371 
Lady Cavendiſh verſfur Middleton » | Davie verſus Hawkins, 38 
ö 100 Dawlon verſus Lee, 409 
Cawcry verſus Higbeley, 198 | Decrow verſus Jenkins, 128 
Cceley verſus Hopkins. | "347, 195 Delves verſus Clerk. 207 
Cecly verſns Hoskins. 6] Denn's Cale, 81 
Chambers Caſe, | oo Dennis verſus Payne, 396 
Chambers verſa⸗ Bromfield. 436 Detbie verſ#s Hemming, 430 
Chamberlain verſus Turner. 91 | Digbie verſus White, 308 
Chapman verſus Chapman, 54 Dike verſ#s Ricks, 244 
Chapman verſat Allen; 197 | Dodſon verſus Lynd, 341 
Chapman's Caſe, 248 Done verſus Smethier & Leegh, 309 
_Chedley's Caſe, ' 241 | Dow verſus Golding, 142 
Lady Chicheſtey verſur Thomſon, 74 Down verſut Hathwayre, 301,302 
Child verſus Greenhill, | 399 Downs verſus Winterflood, 147 
Cholmley's Cale, 335 Dorcheſtet verſus Webb, 271 
Clapham's Cafe | 5 Drake verſus Corderoy , 209 
Claxton ver ſor ihm, Js 3 75 Drake 2erſ#s Munday, 150 
Cleve verſus Veer, 432 5. 329 Drakes Caſe, 116 
e-*Clothworthy fte Cleabriorthy, 315 Sir John Dreydon , &, werſue 
Codringron verſus Rodman, 25 Vattes, and the Biſhop of Peter- 
_ Str Edward Cokes Sheriff dec. borough, 422 
Coke verſus Younger, p I |Dunſcomb verſus Smith, 117 
Coke verſus Dowre, | I ay Sir Edw. Duncombs Caſe, 267 
. Coke verſus Coke, 382] Vieunt Dunbarrs Caſe, 254 
' Cook's Cale; 386| Dymmock verſus Fawcett, 28 
Collis verſ#s Malon, 1205 
Congham verſus King, 161 E 
Copland verſus Pyott, 177 
Cooper's Cale. 391 | verſus Ayloff, 78 
Corbet verſus Barns, | 320 Edgar and Webb verſa Sorrell , 
Sir William Courtney verſus Sir Rich, 121 
Gteenvile, ' 151 Edwards verſas Woodden, 235 
Cort verſws Biſhop of St. Davids, 249. Edwards verſ#s Rogers, 377 
253 Eliot verſus Skypp: 246 
Coxe's Caſe. 126 Sir John Eliot and Hollis Caſe, 130 
Crane verſus Crampton, 23 [Ellis ver{us Johnſon, 190 
Crane verſus Holland. 98 Eve verſus Wright. 54 
Crayford verſus Crayſord. 7 6 | Evans and Finches Cale. 340 
Crawley's Caſe, * 409 Evans and Cottingtor s Caſe. 364 
Sir Randall Crew worſt Sir George Evelin's Caſe. 397 
Vernon, t . 69 Eyres verſus Eyres, 37 
Crips verſus 26 Eyres verſus Taumob, 215,227 
Cen, — 38 4 | 2 54 
Crowley verſus Dawſon, * 145 we - 
Arth. Crohagen's Caſe, 242 | MM 
Tramp verſus Barne, 21 6 Facy 
Cute ever — of Thor 134 * en 
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Gwyn werſns Gwyn, 226 
F Gybbs verſme Wibourn, 378 
Gymlet verſ#s Sands. 184 
Pes verſus Long, I71, 403 
Fairweather's Caſe, 254 H 
Faveley verſus Eaton, 1962891 
Farcer verſus Engliſh. 3 All verſus Marſhall 
Farinyton verſus Prince, 39 Hallex's Cale, 
Fatington verſul Keymer, 79 Halley verſes Stanton. 195 
Fawkner verſus Bellingham. 57 | Halloway's Cafe, . 93 
Sir Gregory Fenner verſas Nichalion | Hallyda) verſus Oxenbridee, 170 
and Palefield. 44 | Hamond verſus Dod. 3 
Fenn's Caſe. 229 | Harriſon's Cale, 357 
Sir Henry Ferret's Cafe, 271 Harlow verſms Wrighs; 14 
Fines verſus Norton, 203 | Harris verſus Richards, 198 
Fiſh verſus Wagſtaff, | 232| Hart's Ca e, 255 
Sir Joho Fitzhetbett verſus Firzherbect | Hawkins verſus Bilhead, 292 
347 | Hayes verſus Hayes, 312 
Flight verſus Craſden, 5 | Lord Haſtings verſus Sir Archibald 
Flower's Cale, 153|: Douglaſſe, 250 
Flower verſ#; Elgar. I57|Anne Healing verſus Lord Major of 
Flower verſn; Baldwin, 1585 London, 414 
Forget verſus Sales. 105 | Hearn verſus Allen, IR 
Folter verſus Smith, 21 | Helier verſus Hundred de Benhutſt, 
Forherby's Cale, 45 | 153 
Freeman's Caſe, 418. . verſus Heliers, 125 
Fryer verſus Fawkendr, . 117 Herbert verſus Laughluyn, 354 
Fulwood's Caſe, 347- 348. 350. 354 | Hilton verſus Bembridge. 3ZI$ 
Fynch verſus Lamb. 214 Hilton verſes Pawle, | 55 
Hill verſus Thoruton, 118 
8 Hitcham verſus Porter, 302 
| Hinſl:y verſ#s Wilkenſon, 282 
Ee verſus Freedland, 34 Hlix verſus Holingſhed, 189 
eery verſus Reaſon. 91 | Hoberr and Strouds Caſe, 15 2 
Gcotge verſns Hatvie, 205. 236 | Hodges verſus Moyſe and Scriven, 33 
Gennings zerſus Lake, I20 | Hodgkinion verſus Whood, 16 
Gilpin verſws,,... cox 115 |Holns verſus Savill, 82 
Gilbert verſus Fletcher. 129 Holm verſas Lucas, 3 
Girling's Cale, 322 |Holm's Caſe, 274 
Gobber's Caſe, 247 | Holt verſus Samback 93 
Goodyear verſus Platt, b 338 Holingſhed's Caſe; 156 
Goodyear verſus Biſhop. 23, {Hopeltill verſus Searle, 287 
Goldi mĩth verſus Sydnor, 264. Sir Charls Howarc's Caſe, 49 
Goodwin verſus Sir Richard Moot, Howell John ter/x5 1homas, 64 
10.  ULIS [eo «000. Ver( us Hopkins, 118 
Goodwin verſus Anne Well, 376 [Hevell 2 Barns: 278 
Goſhawk verſa. Chiggell. LIO Horn verſus Barber; 304 
Gray verſus Felder,. 152 fHoehs verſus Fat: et. 100 
Green's Caſe. | I [Hughs gerſus Bennet. 355 
Green verſus Guy, 104 Hughs Caſe. 142 
Green verſus Lipcolv. 232 {Hngbs 2e#(ns Harris, 166 
Gtoſſe verſus Gaygt,... | 123 }Hnlm verſus Heylock, 145 
Gtyffich verſus Jenkivs, 125 ; Humphry verſa Knight, 328 
Gryffith verſus Byddle, 00, Humphcy verſus Stanfield, 237 
Gry ffich and bis Wife verſus Lewis and Hyot verſus Hoxron and Broughton, 
his Wife, 320, | 4 tog 
Gryffich's Caſe. 2B2 -Hynd verſus Biſhop of Chicheſt. 172 
Gryſyle werfas Whircock, 206. / "A | 
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Wt | The King verſus Sir Baſil Brook, 296 
1 1 The King verſus Mynn, 296 
0 [The King verſus Inhabitants of Ep- 
"ls, — ver ſus Hey ward, pag. 133 worth, 317 
1 James verſ#s Tutzey, 357. 383 The King verſ#; Rooks, 353 
6 Jaxcon verſus Tanner, 171 The King verſus Hewayd, 358 
Tk Jeffe's Cale, 125 The King and Informer verſus Freed- 
11; Jefftys verſus Payne. 367 land, : 359 
fy Jenkins verſ#s Young, 167 The King verſus Sir John Dreyden , 
114 jennings ver ſus Vande put. 191 367.415 
171 erom's Cale, 52 King verſus Lord, 148 
It eſſon verſus Laxon, 184 King verſus Edwards; 233 
N Inkerſolls verſus Samms. 92 King verſus Coke, 279 
1 Johns verſut Rowe, 75 | King verſus Fitch, 299. 327 
1 tit Johns & Robinſon verſut Dodſworth, Kings verſus Hiſton, 438 
1 139 Knight verſus Harvey. . 18 
41 Johns verſus Staynar, 198. 205 Knĩveton verſus Latham, 232 
We bf Johns verſus Stratford, 239 Kynaſton verſus Moore, 63 
1 | ſohnſon verſus Rowe, 193 
16 Johnſon verſus Davie, 238 L 
boy if, Ireland verſut Blockwell, 4124 
1 Iſham — — York, 10 Acon verſus Barnatd, 24 
Iſham verſus Morrice, 77] LLLalkins verſus Sir John Lamb and 
Juxon verſ#s Thornhill, 93 ' Holt, 170 
Lancelot verſ#s Allen, 180 
\ K Langham verſus Bewett. 49 
Lancaſter verſus Keyleigh, 218 
F Adwallader ver ſus Brian, 115 Langden verſus Stokes, 279 
Keeley verſus Manning. 130 Langford- bridge, 266 
5 , Kerchevall verſus Smith, 208 | Levann's Caſe, 146 
"Y Kendall verſus Fox, I 03 Lawrance verſus Woodward, 203 
Kinion ve7/1 Davies, 3 50 Latham verſ#s Atwood. 370 
Kel land verſus White. 355 | Launder verſ#s Brooks, | 405 
Earl of Kent verſus Steward and Scot, | Lawſon's Caſe, 365 
261 Lawe verſus Harwood. 99 
Kemp verſus Barnard, 369 | Lewknor verſ#s Cruchley, 99 
Kiffin verf#s Vaughan, 190 [Leycroft verſus Dunker, 231 
Kirton's Caſe in the Court of Wards, Richard Lees Caſe. 429 
61 Lee verſut Boothbye, 375 
ſ king verſ#; Maynard, 167 Lee verſus Ruſſell, 404 
| King and Codrington verſus Rod- [Leyron's Caſe, 421 
man, 144 Earl of Lincoln's Caſe in Star- Cham 
1 King verſus Sir James Wingheld, | ber. 46 
182 Sit Martin Liſter vvrſ#s Homes, 391 
King ver ſus Ellict, Hollis, and Va- Lifter verſus Bromley, 209 
'] lencine, 130 [Love verſus Platers, | 29 
King verſus Hobert and Stroud, Long verſ#s Net hercote. 101 
2 I52 Lodg verſus Hollowell, 425 
— 1 King and Barns verſ#s Hill and Major and Commonalty of London 
Windfor- + 168 | verſus Alford, 3156 
King verſat Major and Commo- Lleyd verſus Gregory, 360 
nalty of Londen, 132 |Lyccerell verſus Lea, 9 22 7 
| King verſus Ward and Lyme, 193 Lynnet verſus Wood, Nr 
King verſus Sherington Talbot, e r , 
E aner * 
King verſas Bagſhaw, 2539+: YE 
[ King verſut Archbiſhop of Canter- M Arſhall's Caſe, 2218 0 
bury and Prieft, 5258 IV I March verſus Culpepper. * Jo 
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Matiot verſat Kiniman, 159 Norton verſus Acklane, 478 
Sit William Maſham verſus N Norton verſas Fermer, 80 
= 102 | 

Matthews verſus Whetron, 169 0 

Major verſus Talbott, 207 ; 

Major verſus Brand wood, 199 Rm ⁊erſus Pemberton, 426 

Manning verſus Fit zherbert, 197 Owen werſ/#s Thomas ap Rees, 
; | 67 


Le Matchant verſus Rawſon, -200.202 


Mackaller verſus Toderick, 245. 257. | Owen verſus Long; 413 
263 Oxtord verſus Ri: et. g9 
Mayo verſus Cogſhall, 394 Earl of Oxiord verſus Waterhouſe, 316 
Mann verſ#s Biſhop of Briſtol & * 
393 P 
Mattin verſus Nicholls. 414 
Mead verſus Perkitis, 190 Martin Page's Cale, 242 
Mead verſus Thurman, 2$5 | Palmer verſus Knight. 280 
Mead verſus Sir John Lenthall, 425 Parker verſus Grigſon, 206 
Meredith verſat jones, 178 | Parker verſus Taylor, 231 
Merrick verſus Hundred de Rapeſgate, Parker verſus Bleek, 410 
275 | Patker's Cale, 421 
Sir Henry Mildmay's Caſe, 42 | Peacock verſus Steer. 20 
Mills verſus Mills, 173. 175 | Ilabel Peeles Cale, 80 
Miller and Johns verſus Manwaring, | Peto verſus Pemberton, 3 
| 289 | Earl of Pembrook verſus Boſtock and 
Middlemore verſ#: Goodale, 366 | Green, 124 
Sir Math. Mint's Caſe. 433 | Pew's Caſe, 132 
Morrice verſus Prince. 374 Pe and his wiſe verſns Jefferys, 3 29 
Motrice verſus Fletcher, 38 Penſon verſus Gooday, 238. 249 
Lord Morley verſus Biſhop of Chiche- Peck verſus Ambler, 254 
ter in the Star-Chamber, 48 | Peard verſus Johns, 278 
Morley ver{#s Pragnell, 367 | Perry verſus Divgs, 255 
Moor verſus Hodges, 64 | Perkinion verſus Gilliford, 387 
Morant verſus Cummin, 67 7515 m derſus Hemmine, 430 
Morgan verſus Green, 135 Phelps verſus Lane, 65 
Morgan's Caſe, 278 | Pilchard verſn+Kinoſton, 146 
Mott verſus Butler. 171 Pigor verſus Pigot, 322 
Mounſen verſ#s Cleyton, r$5 Platt verſus Plummer, 17 
Sit William Mounſon verſus Woilth, | Player verſus Warn and Dewes, 39 
373.379 Plowden verſus Oldford. 420 
Moulia verſus Sir John Balliſon, 348 | Powell verſus Plunket; 38 
Moyſer verſus Gray, 395 | Powell verſus Sheen, 282 
Mulcarry verſus Eyres, 368 Poynter verſus Poynter, 141 
Mynn verſus Coughton, 77 Porter verſus Hutchman, 270 
Mynn verſus Hynton, 240 Porter's Caſe, 332 
Prieſt verſus Wood, 220 
N rigion's Caſe, - 243, 255 
Price verſus Parkhurſt, 303 
TAſh ver ſus Preſton, 158 Prinior's Caſe. 438 
Needler verſus Symnell and his Proctor verſus Chamberlain, 406 
wife, | 21 | Proivſe's Caſe, 283 
Netter ver ſus Percĩvall Brett, 284. 87 Pruett d erſus Drake, 219 
Nevill verſus South & Delabarr, 108 | Purchaſe verſus Jeggom 55 
Neviſon verſus Whitley, 260 Huh Pyne's Cale, $3 
Earl of Newport verfits Sir Henry Mild- | * 
may. | 224 
Nicholls verſus Walker and Cartet,| | 
a3 4 K 286 B bbb Randal 
403 


North verſ#s Wingate. 


. . SMT verſus Exceutors of Poyndiel', 
$52 ©," $2.4 © | Smith terſus Norfolk, 163 
Andall verfus Scory , 228 Smith verſus Hodgeskins, 201 
Reymand ver hundted de Oking Mary Smith's Cae. 335 
| 286 Smith verſus Smith, 304.327.365 
Reymund verſat Burbaze. 4179 Smith verſus James, 475 
Reynell verſus ChampEtnoon,”'” 165 | Smith ver/#s Smith, 365 
Reve vnſus Malter and Barrow, 29% | Smith verſus Cooker, 368 
Ne ve zerſus Digby, 355 Smith verſus Roſley, 380 
Reignald s Caſe; 48606 Snape verſus Norgatey 119 
hemes verſns Humphreys, 184 Snape verſus Turton, 339 
Roe and Bond verſus Devys. 466 | Sir Richard Snowd verſss...., 234 
Rowen v'r/us Malſter, 30 | Southley verſus Price. 179 
Rolt verſus Sharp, JI; | Southold verſ#s Daunſton, 195 
Roylon's Gaſe. 1803 South and others verſo Griffith, 345 
Rockey verſus Huggens, 1.60 Spalding verſus Spalding. I 34 
Roben!on verſus Cleyton, 174 | Sparrow verſus Matteriock, 233 
| Fo: verſ#s Berclerr, | 21.2 | Spirt verſus Bence, | 268 
Roboldham verſus Vanlech, © 275 | Spencer verſus Medbourn and his Wife, 
a ws ' | Spooner verſus Day and Maſon, 312 
EAR) CILIA WAY Cann Sprigg verſus Rawlinſon, » 399 
I Avetn verſar Smith. 4 Stanford verſus Cooper, 73 
Sands verſus Trefuſes, 415 Starre verſus Buckhold, 225 
Sands verſus Trevilian, 706 Stephens ver ſus Potter, 70 
Vicount Say ind Seal verſat Stephens, | Stephens ver ſus Faconcs 276 
. e 6...» OI Stephen? Caſe. 409 
Lord Say's Caſe, 377 | Stephenſon's Caſe, 283 
Salvin verſus Clerk, 111 Stile verſus Fynch. 277 
Salmon verſus Percivall, 141 | Sticlie verſas Hill. 206 
Lord Savili's Caſe, 149 |,.. . verſus Stringer. 134 
Sankill verſus Stocker. 162 Stroud verſas Hosklus, 151 
Sanders verſas Corniſh, 166 Stone verſ Linger, 336 
Sache verill verſus Porter. 346 | Stone verſus Newman, 308. 332 
Salter verſ#s Brown, 314 Stockman verſus Hampton, 318 
Biſhop ot Salisbury ver ſus Hunt, 419 Stonehouſe verſus Corbet, 277. 291 
Scavage verſus Hawkins, 413 Suttons Caſe. 46 
Seagood verſus Hone, 267 |Swayn verſ#s Rogers, 8 
Seaman verſus Bigg, 345 | Swayn verſus Stephens, 243 
Seel's Caſe. 401 |Swyfte verſus Eyres, 393 
Shalmer verſus Foſter, 127 |Symonds verſus Mewdeſworth, 139 
Shepheard's Caſe, I 37 |Sir George Symonds verſus Sir Michael 
Sharp's Cale. 256 | Green, 224 
Sheerman verſus Lilly. 433 Symonds verſus Seabourn, 237 
Sidley verſus Dot. Mondford, 45 |Sydenham verſus Parr, 349 
Simms verſus Smith, 126, 218 Boctor Sybthorp's Caſe, 301 
Skevill verſus Avery, 98 Sydown verſus Holm, 385 
Slater's Cale, 338 | T 
Slocomb's Cale, 319 Aylor verſus Page, 82 
Sloper verſws Child, 431 | T Taylor verſus Starkey, 139 
Smart verſus Do&, Eaſedale, 144 Taylor verſus Willis 159 
Smith verſws Craſhaw, Ward, and Ford, | Talory verſus Jackſon, 369 
10 Tankerſley verſms Robinſon, 116 
Smith verſus Trynder, 15 | Taverner verſus Skingle, 165 
Smith verſus Wade, 21 | Terry's Caſe. 407 
Smich'verſ#s Richardſon, _ 22 |Thorowgood and Jaques verſus Col- 
Smith verſ#s Aſhe, 42 Rs, 
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Ward verſus Uncorn. 


Thorsby verſus Warren. 227 
Thorncon verſus Lyſter; 370 
Thorn verſus Shering, 424 
Topfall verſus Edwards 116 
Townley verſus Chaloner, 227 
Towynſend verſus Hunt, 295 
Tolſon verſus Clerk, 346 
Tomlings verſus Brett, 372 
Torle's Caſe, 427 
Tredymmock verſus Perryman. 188 
Tregmiell verſus Reeve. 317 
Tregole verſus Wennel, 43k 
Turner verſus Lee, 339 
Turner verſus Palmer, 53 
Tutter verſus Hundred de Dacora. 29 
Sir Humphry Tuſton aud Sir John Aſhley's 
Caſe, 1 02 
Tyler verſus Wall; 165 
Tyndal's Caſe. 183 
Tylden's Caſe. 192.212 
Tyffin verſus Wing field 236 
Tyffins verſus. .. 397 
Tylley verſus Pierce. 272 
v 
Dall veſus Tyndall, 20 
Veable's Caſe. $ 
Vely verſus Harris, 239 
Vincent ver/«s Leſney, . 13 
Vivian verſus Shippinę, 280 
ET W 
W Alkor verſus Riches, | 116 
Walker verſus Sir John Lamb, 187 


Ward verſas Petiler, 

Walſh verſus Biſhop, 

Watts vrrſust Baker, 

Waller and Petty werſ#s Sands, 


I Sir, Wilham Wwler's Caie; 


Warkinion verſus Turners 
Weltley werſus Allen, 


| Weſt werſus Treude, 


Aquila Week's Caſe. 

Wells verſus Some. 

Webb verſus Nicholls, 

Wiite verſus Ryſde n, 

White verſus Handby, 
Whiceacres verſus Hamkinſon, 
Whicmore verſ#s Porter. 


Wilcocks verſat Bradell, 

Sir William Withipgle's Caſe, 
Wicks verſus Shepheard, 

Wilſon verſus Chambers, 
WickBam verſus Enfield, 
Wilkinſon verſws Merryland, 
Marqueſſe of Wingheſter's Cales. 


Sir Henry Willian?s Cafe, 


Woolf verſus Hole, 
Woolner verſus Hold, 
Woolnough's Caſe, 


Y 


Young verſus Fowler, 
Young verſ#s Young, 
Young ver (#5 Pride. 


Young verſus Stowdll, 


Ye verſus Sic John Dreydon,&c, 
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173. 177 


192 
199 
273 


Windior verſus Hundred de Farnham , 


29 


256 


323,324 


362 
43% 

& 
35% 
297, 


13, 
4 
* 


IR 


258 88888889835 
1177575575777 


27552258882388888888985 
e 


The ſecond Table containet /i the [| everall abſtracted 


matters and 


nd 


points of Law,which are controverted 
and re ſolved in the Book.- 


Abatement of Writs, 
1 


N. Treſpaſſe againſt Ja- 
don and Feme; becauſe 
the Baron died betwixt 
=_ the day of N, privs, 

aud. the day i» Banco. Pay: 

v& * 3 6 


Becauſe one of the Parceners 
or Joyntenants'; Defen- 
8 dyed, pendant the 
Vrit, 415. 421 
Acceptance. 
Where it ſhal! take away title 
of entry for a forfeitute, 68. 
eee 140. 169 
Ofa Bend; ot qtkhet 9 
Þefore the day due, or af- 
ter, whether it diſchargeth 


* 
* 
— 


- the Bond, 60, 61 

Vide tit, Leaſes, | 
Aecompt, 

What plea ſhall be in barre, 


and whar in diſcharge of an 
Accompt, before . 
2 
Againſt one as Gardian in 
Socage, whether he ought 
ro recite the Statute of 
Marlbridge. . 166 
„ 
Actio moritur eum perſona 
how to be underſtood, 388 
Were it ſhall be brought up- 
on the privity of Contract, 
where upon the privity 
If Eſtate. 132 
Being tranſitory, it may be 
laid in any County, 321 


Action upon the Caſe, for 
ſalſly procuring one to be 
endifted of Treaſon, 10, 

11. 173 


For mifuſing his Horſe, 
For reſcuing one out of Exe- 
cut iqn, and whether it lies 

for the party Debtee, 


For lay ing Felony to one's 
6 201. 208 
In matter of deceipr, where 
100 


14 


b charge. 


\ it lies. 


For falfly 


% 


| Againft 


de twice paid. 


— — 


76 
cauſing money to 
100 


In nature of a conſpiracy , 
whether it lies againſt one 


only. 
How it ſhould be 


173. 197 
brought, 
208.230.399 


For keeping a Dogge uſed to 


bite Sheep. 
For keeping a 


bite Ho 
Hogge. 


350 
Dogge uſed to 
which killed an 
184 


an Apparator, ſor 


falfly citing one, ex officio, 
into the Spiritual Court up- 
on prerence of fame, 212 
For ſtopping ancient lights in 


an houſe. 


237 


For topping a Water - courſe, 
which ran to his Mill. 34 5. 


359 


For erecting a Tallow Fur- 


nace by a Chandler, to the 
annoyance ofanInn-keeper | 
and his Gueſts, 


367 


Againſt the Bayliff of a Liber- 


ty, for ſuffering one, who 
was arreſted at the Plain- 


tiff's Suit, to eſcape, 240 
By an Executor againſt the 


Sheriff, 


for not returning a 


Writ executed ix vitaT efta- 


forts, 


Whether it lies for aCommo- 
ner againſt his Lord or any 
other, who erects a Warren 


216 


— 


in the Land adjoyning, and 
with Cones , cat up the 
Common, 282 
For diſturbance of a Commo- 
ner by Incloſure, 312 
Whether it lies in nature of a 
valore Maritagii, 3617 
For an Hawk, 391 
Whether it lies againſt Tenant 
at will for waffe done, 135 
Whether it lies by Baron and 
Feme, for wrong done to the 
Eſtate of the Feme during 
coverture, 316 
Action of Trover & Converſion, 
whether it lies for money 
out of a bagge, 63 
Whether it lies of a Bond. 
What ſhall be ſaid a conver- 
ſion thereof: And whether 
the date thereof ought to be 
ſhewn, 190. 391 
Whether it ties for the Leſſor, 
if he grant over, & c. againſt 

a Stranger, or the Leſſee 
himſelf, for cutting and car- 
rying away timber- trees, 
during the Leaſe for ä — 

5 1 

Whether it lies by the Leſſee 
for life, for cutting the Lop- 
pings, which were reſerved 
to the Leſſee, upon except- 
ing the Trees to the Leſſor, 
16 

Whether Trover & ( * ron 
of Timber-rrees lies for the 

| Bargainee of him in Rever- 
fion, during the Eſtate for 
life, being felled and carried 
away by Tenant for life or 
his Grantee, 199 
Whether Troverſion & Cen- 
| ver fion lies for Cattel put 
to 
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to Paiture at, a weekly 
ſumme, which are detain- 
ed for not paying the pa- 
ſturage 197 


Trover againſt Baron and Fe- | 
me upon Trover & conv-r-! 


ſion of Goods to the ule of 


them, 355 
Whether an Aion of Tro- 


2 . . . | 
ver & converſion is within 
the Statute of 21 Jac, f 


Limitations, 243 
Action of Treſpaſſe upon the 
' Caſe, Quod vi & arms ce- 
, pit & chaſeaui his Cattle 


171. 193. 196. 205. 231. Aamira'tie, 
239. 278.339. 371. 412. |Relolutions ppon che C. ſe of 
For words, wheteby io's ot life} Admiral Juriidiction, 218 
or corporall puniſhmenc — . 
would enlue, 65. 96, 99. Ad quod Damnum. 
116. 127. 171. 195. 202. Sued for- itopping an Hizh- 
205. 200. 209. 223. 232. way, and how to be prob 
233. 234, 236. co 239.245. cuted, 194 
275. 301. 341. 345. 352. Alien ad Deniſon, 
366,368, 398. 414, Alien may be Auminiltcator , 
For defamation an words and take Adminiſtration of 
of incom inency, 78.1 10. Leales, as well as of petſo- 
166. 190. 195, 207. 225. null things, 5 
234, 247. 259. 286, 292. The Father a Merchant living 
315. 329. 337. 330. beyond Seas, his Child born 


into the Cloſſe ot J. S. for 
which , being damage ſe- 
ſlant, he paid 40 8. tor a- 
mends to the ſaid F.S, 
Action upon the Statutes of 
. Hue and Cry, how they 
ſhall be brought, 153 
Whether a Writ of Ecror 


Adjournment, rhere ſhall bea Deniſen, 

How the adjournment of the though the Mother be an 

Term, or any the Returus Alien, 437 

thereof, is to be made, 6. Ameadment of Writs and Ke+ 
Ig, 145. 332. 335. | cords. | 

What day ſhall be che firſt Where ic ſhall be of an Ori- 

day of che Juſtices ſitting, ginall Wric, and in what 


lies upon that Action, 

. 101 

Action upon the Statute of 
Maintenance, 168 
Upon the Statute of ſcanda- 
lum Mag natum, 
Action upon the Caſe for 
words: If the words be 
uncertain, it lies not, 206 
For words ſpoken at two ſe- 
verall dayes, if damages be 
intirely given, and the 
words (ſpoken at one time 
be not actionable, how 
Judgment ſhall be gi- 
ven, 472 
Whether it lyes for ſaying J. 
S. is the teputed father of 
ſuch a Baſtard, 315 
Sy picion is no good cauſe to 
juſti e the ſpeaking of ſlan- 
drous words, 38 
For words ſlandting ones ti- 
tle, .. 99. 100. 337 
Speciall preſudice muſt be 
. therein alledged, 101.337 
Its not . within the Satte o 
„ 21. Jac, of Limitations, 
EEE ooo a. oo. HOY 
For words in ſcandall to his 
place or Office, 19. 28. 
129, 162,166, 190,331, 


* 


- 


For words (andaliping his 


33s 


Vi de tit. Execmors, 


atter the adjournment, | manner, 53 
145 Aſter iſſue, 61,65,102, 105, 

eAdminſtration and eAdmi- 471, 
niſtrators. O a Record after VerdiR up- 
To whom it ſhall be commic-| on the miſpriſion of che 
ted 5. 75. Habe as corpora, , 321 


6 Whether it belongs to the Of R. cords atter Wtit of Er- 


Husbarid after the Wies 


ror brought, 61, 67. 414 
death, 


75 Of the name of a juror, whe- 
Where it ſhall be (aid to be ther it may be by the Sta- 
granted generally, and ture of 21 Jac, 147. 407 
where ſpecially. 214 Of the Ni, priu Roll alter 
Where an Adminiſtrator Verdict, here the entry o- 
ſhall pay colts, . 159 the Niþ prius Roll was in 
Adminiſtrator ſued in the ipt-| placito Trauſgreſſianis, and 
ricuall Court, to make di- the Plea and Iflue were in 
ſtribut ion of goods aſter placito debiti, 200, 
debts and legacies paid; Of the Record of a Poſftea, 
ſhall have a Prohibition, Whe. her it may be after the 
45. 146 return thereof, , : 246 
Whether an Adminittracor In point. of Judgment, & aſter 
may have à Liberate upon certificate thereof, upon a 
an Extent ſued by che Exe - Writ of Errarallowed,294 
cutor of the Inteſtate, who Upon miſpriſion of the Clerk; 
dyed betore the Extent re- aſterwłit of Ertor hꝛought⸗ 
rurned and the Liberate ſu- 3 414,431 
ed, _ 226,329, 330 The Iſſue Koll may be amend- 
Adminiſtrator durante minore ed by the Imparlance Roll, 
etate, bringing an Action, bur note converſo, 33.63 
needs pot thew , That che A Recard of Quo Warrarto, 
ot het is inffa atatem 17 an- amended.,two... or thei 
norum, 174 peers after the entry, n 
Adminitirator durante minore Waere it is the deianic;o 
tate, where his power 


determines) 271 there ſhall be amendmen. 


Trade ot ling, 37, 


| "Cece 


Clerk in judicial} Propeſſe, 
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The ſecond Table. 


Amercements, 

Where the Amercement of 
che Plaintiff ought to be 
jeveral,and where but one, 

128 

An Infant ought nor to be 
amerced, 296 

Whether ſor amercements in 


Leecs and Court- Barons, 


upon a diſtreſſe, damages 
and coſts ought to be given 
to the Avowant, 384 385 


Of a Clerk tor altering a Re- 


cord, | 2 02 

How amercements in the 

Sheriffs turn, ought to be 

eſtreated and levied, 200 
Anxnity. 


Whether it be areal or per- 


(onal Action. F22 
Whether an Annuity for life 
granted to excrciie the Of- 
fice of Steward or Park- 
keeper, ſhall be determined 
by the determination of 
the Office, 43 
Whethet an Annuity may be 
demanded by Bill, 122 
How the judgment in a Writ 
of Annuity ſhall be for the 
Principal and arrearages ; 
and how it ſhall be, where 
is againſt che Heir, 313 

| Appeal, 
Whether it may be bronęht 
in the next Engliſh Coun- 
ty for a Murder in Wales, 
| 180 
Of an Order or Sentence from 
one Place or Court to an- 
Scher, which is there con- 
' firmed or reverſed. The 
Order is made perempto- 
TY; 1 
Appeal by the ſon and Heir. 
agninſt his Mother, for the 
death of his Father; and 
Judgment there. pon, 3 . 
Fan 

A A, par cell,&: C, 

e building b 
iocroachment upon rhe 
Lord's waſte, was adjoyned 
to an ancient Meſſuage a7: 
V0 33 * 7 Tok 
the faid Meſſuage, c per- 
tinentut, WAS denied . 


io have been uſed together 
wich the houie, paſſed not 
by che words cam prrt inen- 
tis, &c. 12. 120 
Whether Land lying in D. 
four mi es diſtant from the 
Meſſuage of J. S. in 5. yet 
al waies uted and occupied 
with the ſaid Meſſuage, hal 
paſſe in Deviſe of che ſaid: 
Mefluage cm emnibusr & 
ing ulis pert inentiis, &. 41 
Whether Land may be aid 
to be appertaining to an 
houle in the Kings caſe, 
where it hath been ter and 


occupied together with it, 
8 120 
Arbitramem. 


What ſhall be good, 157. 163. 
—4 — * 
o pay money at 2 Strangers 
houſe, whether it a a 
good Arbitrament, 164 
At what time the nominati- 
en of an Umpite may be 
appointed, if the Arbitra- 
tors cannot agree, 191 
Submiſſion to Arbitrament by 
ſeveral Bonds, where it 
ſhall be ſaid but one ſub- 
miſſion, 313 
Ae 
How the Plaintiff ſhall have 
2 upon Aſſets 
ound, Sion / 
Wherher it ſhall be Aſſets by 
diſcent, where the father 
deviſeth his Land to his 
ſon and heir, upon condi- 
tion that he ſhall pay his 
Debts, Af dh 
ones, 
Whether an Kone in truſt 
with others, ffiall be char- 
Led by rhe receipt of his 
compantons, or only upon 
his ownreceipt, . 227 
Of what Covenants an A(- 
fignee of gmt or take 
advantage by the Com- 
5 3 or by the Sta- 


tute of 32 H. 8. 25. 97. 
neee 
How the Aſſigner of aRever- 


ion ſhall bring Covenant 


* year ; The ſaid new pur- 


| | againſt Leſſee for pets, 
20% 


preſture not being ound Whether an Allignee ui an 


Eſtate, to which a turure 
uſe and cor tingent Eſtate 
is annexed may have bene- 
fit of the contingent u e, 
262 
Aſſignee of a Rent, with what 
Covenants chargeable, 17 
161 
Aſſignee of a Reverſion, of 
What Covenants be ſhall 
take advantage, 97 
Aſſiſe. 
Of what thing it lies, 400 
Of ' Darraign preſentment , 
249 
Of a Rent, 365.3744375 
Whete an Aſſiſe of Mort- 
daunceſter lies of Land de- 
miſable, 496 
Aſumpſr, 280. 
What, thall be ſaid a good 
» Conſideration in an As- 
ſumpſfit, 13.50, 55 
It lies not, being grounded 
upon a perſonal promiſe in 
a reail Contract, if the real 
contract be executed, 299 
Damages recovered in an Aſ- 
fampſir cannot be a barre 
ro a Debt upon a Record 
or ſpecialty, 37 4. 
In ab Aſſumpfit to pay a 
Debs, the Plaintiff muſt 
ſhew the cauſe of the Debt: 
But not ſo, upon an Ac- 
compr, . 82 
Whether ir lies for rent upon 
a Leaſe for years, upon a ge- 
neral ſudebitatus, 250 
In conſideration that he ſhall 
make a Leaſe for gears, A 
Leaſe is made for years, 
rendring Rent: If an Aſ- 
ſumpſit lies for the Rent 
arrear, 300 
Whether it lies preſently, 
where the Contract is to 
pay at ſeveral dayes, and 
makes a failer at the firſt, 
175.255 
Whether one may plead in 
diſchatge thereof, without 
ſhewing how, o7 
Upon conſideration paſt is 
good, i it be upon the De- 
fendants requeſt, 295 
To piy tqnmiim quamum — 
rui 
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ruit for ſuch a thing, ot tor 
doing ſuch an act, where it 
ſhall be good, 55.414 
To forbear a Debt per paulu- 
lum tem pus, whether it be 
good, &c. 175 
To forbear a Debt aliquo tem- 
pore and he alledges that 
he torbore for a year, It it 
be good 295. 316 
To pay money upon a {ymo- 
naical Contract. 245.97. 
203 


Io pay money upon 3 
Ls 19 
In conſideration that he 
ſhould deliver 4 general! 
acquĩttance. He alledgeths 
that he delivered a general 
©  acquittance to a firanger, 
to the uſe of rhe party, 13 
In conſide ration; that they 
ſhall accompt together. 
And the Defendant, being 
found in arreages, promi- 
ſed to pay ' 2 
Aſſumpſit to pay for wedding 
Appare h to what apparel 
it ſhall ektepd, 38 
To give ſa much in Marriage 
with his Daughter as he 
gave with any other daugh- 
ter, How to be expounded) 
| 134 | 
Firmum farere to ſuch 2 wo- 
man ſuch a portion; whe- 
tber it amounts to a war- 
ranting of to mueh, & 146 
To pay {0 many French pee- 
ces, whether they be tube 
intended French Crowns, 
, 4/41 


Vide 279, 280, & wtit,(on- 

faleratios & Time, | 

OO Mttainder, | 

In a Premunire, how it ſhall- 
relate, . 123 

Attaint lies in a Wric of En- 

| IR 299 


| —_— 
What priviledges he hath, 3, 


: 283 
Hew puniſhed for dealing, 


falfly in is place; 53 


tion of Debt for ſumms | 


"Whether! he ' ſhall have 1 after Irarkepcr 15 — 
t the Lands 


vrhich he laid our, a8 Soli- 
citot; in another Court, 


; {Where 2 general Averment 


wherein be is not Attur- 
ney I 


þ 
For what ſumms laid out by 
him he ſhall be allowed, 
76, Il 3 
Whether he ſhall maintain 
an Action ſor calling him 


common Barrettor, 139 
Vid, in tit. Fines aſſeſſed, and 
Priviledges, 
Attournment. 


Whether Actornment to the 
Grant of a Reverſion may 
be by worcsot aſſent thete- 

to, ſpoken to a meer ſlran- 

ger ; And what (ball bea 

good attornment, 318 
Audita Querela, 

What ſhall be a good ſurmiſe 
in an Audita Oerrela, 109. 


5 135 

Againſt Whom it ſhall be 
brought, where one geco- 
vers Debt and aſſigns the 
extent over, and afterwards 
teleaſeth all Judgments & 
Executions, 15 


35 
Upon a Judgment in Treſpais 
by two, ſurmiſing that a; 


| 


third perſon was patty to 
| the Treſpaſs, and after the | How a Debt due to a Ban- 


Judgment, had made {atis- | 
faction forthe lame, 320 
By three; where Judgmenc.is 
againlt all chree, and one 15 
only taken in Execution, 
Whecher the two who 
were not taken in Executi- 
on may jayn with him, 320 


| dernen. 
When it may be againſt the 
words pf a Deed, 360 
Where ic ought to be ſpecial- 
ly pleadegs.. -- 44 
ſhall be. allowed, 390 
fot Treſpaſſe of Battery in 
one Countyand a rok 7 
N. for Treſpaſs of Battery 
in another County, is one 
. and the lame Treſpa's,, 320 
Aenciam Demeaſu. 
Whether, ĩt· may be pleided 


Cuſtomeę there: that rhe]. 
r are deſcendable to the el- 


That a Recovery againſt F. S. 


| 


dei daughter, 345. 


Cee 3 


Avowry, 


For part of a Rent, and ſhews + 


not how he is ſatisfied of 
che reſidue, is ill, 74 
Whether in an Avowry tor“ 
an Ha:1or, the Avowant 
ought to ſne the kind ot 
beatt and the price * 
9 
Where coſts & damages ſhall” 
be allowed in an Avowry, 
358.3 83,384,385 
Authority. i 
VVhen ic (hall be laid to be 
purſued, I54 
VVhar ſhall be Avthoricy ro 
an Executor, to ſell afrer 
the death of Tenant for 
lite; and whether a fur- 
viving Executor may ſell, 
278 
Award, V id, Arbitrament, 


Bankrupt, 


V Hat intereſt he hath 
nin Goods extended be- 
fore the L.lerate, 107, 
118. 126 


krupt by kmple Contrac, 
and aſſigned to a Creditar 
by theCommiſſioners, ſhalt 
be recovered, © 135. 151 
VVhether ap Inn-keepet' be 
within the Statute of 
Bankrupts, 395 
VVhethet 4 Shoemaker be 
within che ſaid Statute, 21 
Vid, tit, Bargain and Sale, und 
"= „bold. . 
Bargain and Salt. 
Where, by Cultome, Copy 
holdet.in Fee dy ing ſeized, 
his wife is ro have it du- 
ring her life : And be be- 
coming Bankrupt , the 
Commiſſioners, by Inden- 
ture inroVed, dargalnis and 
ſells rhe fald Lisd; The 
Baron dies, thę Fes ig ad- 
witred,and afretwards t 
Bargained {dimitied: 
ther theEſtare veſt 
Bargainee bek 
tance, f x 3 41 
Baron or Peer, Vid. Peth, 
E 
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The-{ econd Table. 


Baron of the Exchequer, Vid, 

Jadges. 

Paron & Feme, 

Where they ought to joyn in 
Actions, 302, 316. 363, 
1 399.431 
Where they ought to be ived 
joyntl), "184,501 
Where he ſhall have the o. e 
Action lor beating his wite, 
63.125 


Baron and Feme ate ined to 


ouclawty, and betore the, 
- Hutlawry the Baron or the 
Feme appear: What ſhall 
be done; & how the appea- 
rance ſhall be entred, 42 


Baron and Feme Adminiftra- | 


rrix, recover Debt and da- 
mages: The Feme dies: 
Th- Baron (tail not have 
Scire facias, i 50. 164.334 
Baron and Feme- Executrix, 
how the Jud ment ſhall be 
pon a Devaſtavit of the 
Feme, 373.379 
Zaras releaſeth the Suĩt ot his 
Feme, for Defamation, in 
the Spiritual Court. It is a 
_ Sood releaſe quad the 
cCoſts, but not quoad the De- 
famation, 161 
Baron ſued by his Feme in the 
Spiritual Court, inforced to 
pay his wifes coſts in Suit 
againſt himſelf, 11 
Baron and Feme ſued in Ireſ- 
paſſe; the Baron dies be- 
tywixt the day of Ni prius 
and day is Banco: Whether 
Judgment ſhall be entred 
againſt the Feme, 366 
Baron and Feme (ved in Treſ- 


paſs ; The Baron 1s acquit- |' 


ted:whether che Judgment 


ſhall he againſt both qu 


| Capiantyr, 294.369 
Zaren Copyholdet in right ot 
his Feme, fotſeits it: whether 


the Feme and her heirs, at- | 


ter the death of the Baron, 
hall be bound thereby, 4 
Baron ſeized in Fee, makes 
leoff ent to the yſe of 
©  hinoſelf and Feme, and to 
the heirs of the Survivor of 


them; & afterward makes | 
a feoffment of che ſame 


| Land, ad dies: the Feme 
| enters: The fcoftment of 
the Faroz hath cetiroyed 
the con.ingent ule of the 
Fee, 73 
Baron and Feme, J oyntenants 
in Fee by purchaſe, during 
rhe coverrure : The Baron 
vp ſole makes a Leaſe for 21. 
by Indencure, rendring the 
ancient rent, and dies:whe- 
ther it ſhall bind the Fee, 
I 70 1 6 
Baron poſſeſſed of a Lea's for 
for years, he and his Feme 
joyn in a Leaſe, rendring 
rent to them and the Sur- 
vivor of them: Whether 
the rent be good to the 
Feme, 210,211 
Feme, Tenant 7 life of an 
Hopp- ground, dies imme- 
del; before their ga- 
thering, The Baron ſhall 
r e 


| 


Obligat on, although it an- 
ſwers not precile y to the 
condition, jet where good, 


141 

Bat ard. 
Who ſhall be accounted the 
reputed father, 248. 256, 


|; 337 
How he ſhall be provided for 
by the Pariſh, or reputed 
father. by the Statutes of 
18 Elix. and 3 Carol, :48, 
255.314.337 

Battaile, 
Battaile gaged ina Writ of 
Right, 376. 

Bayle. 


Falſly offered & inſufficient, 
hew to be puniſhed, 103 
Bayle ſufficient tendred to a 
Serjeant, who by one was 
atteſted upon a Plaint in 
London; whether the Ser- 
jeant be bound to accept 
thereof: And what remedy 


— 


Whether the Bares may de- 
vile the wearing Jewels of 
bis Feme, 756, 251,252 

They cannot be joyarly char- 
ged for converting Goods 
ro their own uſe, 355 

Vid. tit. Feme, 

Baronet, 
Whether ir be a name of dig- 
nity, and within the inten- 
tion of the Statute of 1 Za. 
6. cap. 4. 74. 277 
| Barrettor. 

Action brought by an Altur- 

ney, for calling him Com- 
mon Barrettör, 139 
Endictments Sor Barrettry, 
248.254 

Barr to Actions. 

Barre certain to common in- 
tendment 1s 200d, 3, 141 

If a Replication be not good, 
yer it the barre be ill in 

. ſubſtance, Judgment ſhall 

be tor the Plaintiff, 3 

Being pleaded at large, where 

it may be antwered by Re- 

| , plication at large, 

In an Agon of Trover for 
goods; That he recovered 
in Treſpaſſe for the ſame 
goods, 2.4 


| 


Pleaded in Debt upon an 


279 


for the party, if he ſnould 
retuſe, I43 
| Bayle granted apes Habeas 
Corpus, 364.397. 402 
Writ of Error brought by the 
Bayl, for a Judgment given 
againlt che Principal, 405 
Where aCapias is ſued againlt 
Bayl, and he taken in Exe- 
cution, without any Scire 
facias ſued againſt him, it 
(hall be Error, 405 
Writ of Error brought by the 
Principal and Bayl, for an 
error in the principal Judg- 
ment, & execution againſt 
the Bayl; and therefore 
abared, 295,415 
Bayl in tbe Kings Bench, how 
it differs from Bayl in the 
Common-Pleas, 346 . 
Bayliff of Liberties, 
Whether he may make an 
Extent upon an Elegit, and 
deliver the moĩty, 232 
Where he ſhall juſtiſie and 
excuſe, where the Sheriff 
himſelf cannot, 322 
Bill of Exrep 


tis, 


Where & when-a Bill of Ex- 
ception ſhall be for not ad- 
mitting Evidence; & what 
ſhall be done thereupon, 
249 Bil 
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Bill of Review. / 
Where it canhor lie, 29. 
227.254 
6 a epi. 8 
W her aided aſter Verdi, 
210 12 219 
Niſhop. - 
What ' the. oc Leaſes'of Bi- 
fhops hill bindtheir Ste- 
-ceflors{T2, 14, 35. 56. 186. 
187. 0 24. 
Of ain x#tithe Ofrcey with an 
addition of a bew Fee, 


\whielyts torfirmed; Whe- * 
het it Hal binde tHhie e- * 


ceſſotꝭ for any Pare, 549; 35. 
36.107. or: Ss - . 
MafFgrarft' Letters of in-n- 
tion under. uf) Seal; and 

out of his DiE 249 
His Certificate bf Mtorple- 

ment in loyat Matin 

- Brexwery, 

Whether they may be ſaid to 
be Viaualters within the 
Statute of 21 HF. 8. 79 

Whether Brewers and Bakers 
be wichin the Statute of 5 
Flix. for uſing a Trade &. 

1 759 

Brigria, what; 123; 

. - Bufming if bouſes.” 
Where it is Felony , and 
where mor, - 246 

5 Er oh Engl. {h. 

ThecCuſtomè thereo! exporn- 

ced, 297.2 298 
' Bylaw, 

What; and whom it al! 

bind; 357.258 


— — — 


Capias. 
T cannot be awarded a 
J gainkt the Principal with. 
out ſuing Scire facias a- 


the Kings Bench ihio the 


oainlt che Bay], 

W here Judgment hall de 
ideo Faviatur, 128. 248. 
264: 

Capias omitted in an Endict- 
met of Recuſancy „and 
therefore erronious, 363 

Certiſtate. | 

De Acconple in Toa Marri- 

mony, how to be made, 
256 


Ot one being beyond Seas, 
under the Seal — the town 
where he way relident, 
without oaths for the truth 
che redf and one {work tor 
the expaſittn thereof, is 
not allowable, 2866 
N Cetiof hl. | 

Where it may de awarded to 

0 1 1 64 

Whit ir may be to èeftilie 

an O:1:inat, where an Ori- 


td, 21 4 6 4 29 
* tete · a Pnorct ont of 
| * Felony out of the Cinque- 

Ports, hqwté be directed, 
1 187.192.212 
To rembre a Record our of 


"*Chincery, whether allow- 
able, 217 
Whether it may be directed 
into males, t6 remove an 
EntiRtinent from thence, 
241 


bk 


Chancery, 
How faid to be always open, 


Its Juriſdi don, 138 
Wherher it can give relief 

againſt Dower,” 138 
Whether a Decree in Chan- 


ceß ſhall not bet te · exam 

ned upon Bill of review, 

29 

The proce: dings flere, upon 

a Stat itte Stapte, 3 25.326. 

| 330 | 
Cheaters, 


With ate Dice, how to be 
vied, „ 

Judgment againſt one ſor 
cheating with falſe To- 
kens, | 407 
-  - Church -wardins, 
Elected by the Pariſh, and 


not by the Parſon, 426 
Writ awarded tò the Fecle- 


certiſie another Cl erClot ari, 


gina & le edzed to be cer- 


— — 
— 


Jed thither, 


(er N. 

Where it {hali be taken away 
from one who 1obbes a 
Chamber in an Inns «t 
Court, no petſon being in 
the laid Chamber; buc in 
other parts ot the Lou, 

349 

If the Principal prayes (5 
Clergy, and hath aiiow- 
ance theteo the Acceſiory 
is to be diſcharged with- 
out being put to his bock, 

226 
Colluſion, Covin, or Fra kd, 

Where it ſhall beintencecd.. 
without being found; 47 

Where it ſhall not be inten- 
ded, un els exprefly un 

„ 
C onmiſſion and Comm 
* ane: 

Commiſſion in the times 

one King executed in the 

time ot nothet betore 1 

tice; Whecher it be not 

detetminca, and to wir 
purpoles it ſhall be god, 

. 69." Fo 

Commiſſioners for Ecc cn 

| tical matte s, how, ans 2 

what cauies they ought!» 

p:occed by Fine or Impei— 

donment, Lo. 1 

Vid. Court E ccleſiaſtical. 

Commun and Commo- 
Ker. 

Whether a Commoner may 
kill Conies cating up his 
Common, 1282 

Common granted abcjö 

T quandocunque aver jus 

jerint ; What paſſeth thege: 

by, \ | 4* 8 

Common appendant cautrs: 

be ſerered irom the Sai by 


192. 21 


ſiaſſ lest Court, ſor admit- 
ting Him to Hi 's Office, f 
426. 
Where they 0 Hare dou- 
ble coſts in Snaits againſt 
them, 125,207,336 
Cinque- Ports, 
| Their Liberties;T79,193;21 2 ; 


Grant, 290 
Common app utrenant to a 
Manor,buing certain, m 4 


be annexed to pate ce. * 
Manor , or may be ſerered 
{rom it, 323 
Whether Common 2ppurte- 
nant may be created by 
Deed within time of ine- 


Dddd mory 


How Writs ought co be cre 
124. 195 75 
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T he. ſecond. Table. 


inory, and whether it may WHñIAIfhIñ her good conte |; the Covenants. 7 
346 | fim and» :2vordancedn; a Copyholder lor life ſucren- 
Common granted: to onen - Plezy And where it ſhall |: 

his Manor and Lands of D. be good without Trawetie, 


be divided, 


1 


ders to the uſe ot another; 
and the Lord accepts, and 


The Gramee may claim and where not, 235. 355 grants it to Ceſ que uſe 
Common in any pit eiche Coeirtation. ſor his liſe: He dyes: Whe- 
Minor,, 435 Where it my inlarge zu E- ther the firſt Copyholder 
None may entitle himſeli tc tate, male ap Ellate in ſhall re- have it, 148 
any profit à prender in alie- efſe, which was barred by a Copyholdet ſurrendets out of 
x0 Sols without Grant of ineo E: {55G 344 — ms ws 9h we 
Preicription, 390 || Of a Leaſe by a Parſon made | ref reſis, until he be pre- 
Comman:Regowery. rx. in Ef. che confitmatãon ſented and admitted, 199. 
Againit the King, not good, beinę in. 14 Hlic. byano -- 206.411 
„68 ther Patron and Ordinary, Copyholder ſurtenders twen- 

By an Infant, how good than were at the time ot | . ty actes into the Tenants 
Vid tit. Recovery. 327 of the rale made, yet good hands, according to agree- 
Condition. ee 7] ment upon condition, to 
What words ſhall make a Confideratiovs,.. 7; ( de void, Cc. And beitore 
Condition, 91. 328 In an Aſſumpat, 5. 13.128. |. thetime prefixed, he ſur- 
The performance of æ Con- v 50 0 198.296 | . rendezs.one of the twenty 
dition precedent ought to | To raiſe uſes, 38 actes to another, and aſrer- 

de arerted .. 1414277 | To forbear panulum tems, wards periorms the copci- 
Condition of an Obligation 175 tion: whether this tecond 
ro enjoyſuch Lands;:Whe+| Vid. titul. A ſumpſit. ſurrender be good, 199. 
ther the. Obligor s ta war- Conſultation. AP 2086 
cant it againſt unlawful Ti-| Granted for the probate of a Copyhold ſurrenders to the 
tles, d 15:19 0355, Will quond Bona, where the abeſenromef Comme 
Conditionto'furrender-npon| Will is made oi Lands and | on condition to be void; 
forfe ture: ot payment o Goods, 118.284.287 and aſterwards, before the 


money at a day cettain: 
The money is paid before 
the day whether it be 
good perſormance, 305 
Upon an Obligation to per- 
form all Covenants, Pay 
ments, and Agreements in 
a Leaſe; Whether the O 
Iigor ought to pay the 
Rent without demand, 54 
Leſſee fot one and twenty 
years, upon condition that 
he ſhall not alien any part 
abor2 three yeares, during 
the tetm z41t othetwiſe, the 
Leaſe to be void: Who lets | 
fcr three years and io from 
three years to three years, | 
during the term of his life. 
If he lired ſo long: Whe- 


ther this were a breach of Whether Copyhold de l yable 


the Condition, 368 to the Sracure- of Bank 
Confeſs and avoid, rupts, 395.396.410 
Where -one of the parties | Copyholdes by Licence lets it 
claim by a later Grant from. | by Indenture, wich divers 
one and the ſame parry . | Covenants; and ener 
there needs not any con- | furrenders to cke we of a 


ſeſsion and avoiding his ti· 


419 


Whether it ſhall be granted 


b 


tle, 


( 


without motion, if the De- 
ſendant anſwer not to the 
Prohibition 173 
Vid. Prall Gitta. 2. 
Ceppluid and Copyhalder. 
How a Copyhold Ettate ſhall 
be pleaded, 138 
What ſhall be ſaid to bea 
reaſonable fine for a Copy- 
holder to pay upon his ad- 
mittance, 142 
A Copyholdet by the Com- 
mon Law. without ſpecial 
Cuſtome, cannot make a 


Leaſe ſot one yeat; but it 


is for a ſorſeit ute, 169 
Whether Copyholds be with · 
in the Statute of Donis ces 
dit iomibus, 34.32 


nother': VVhether his Af. 


| 


condition performed, ſur- 
.renders to rhe uſe of ano- 
ther: The condition is per- 
formed; rhe ſecond ſurren- 
der is preſented, and the 
party admitred,the fi tſt ne- 
ver being pteſented: whe- 
| therit be good, 199. 206 
Lord of a Manor makes a 
Leaſe thereof, and of a Co- 
pyhold therein, by the 
name of ſuch a Tenement : 
Whether the Copyhold be 
not determined, 375 
opyhol der for life claimes a 
Cuſtome to cut down and 
ſell trees Cc. 160 


0 


| Vide plus in tit. Surrender. 


| 


Coroners, 
Coroners Inqueſt, of what 
tſons ic ought to be ta- 
ken, 95 
Where a WVtit awarded to 
the Coroners, where the 
Sheriff is Plaintift or De- 
lendant, be ertor, 251. 
8 252. 
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Corporations, 
What Acts tney may do wih 
out Dee 113 
V Vhere the miſnaming of a 
Corporation ſhall make 2 
Deed ot Record ill, 114. 
413.17 

Coſts and Damages. 
VVherher they may be aſſeſ- 
ted without Verdi, 420 
V Vhere aſtet ſpecial Verdict 
che Plaintiffdifconnnued : 
whether the Detendant 
ſhall have'Coftsy/- 340 


VVhere Coſts and Damages 


(Fall be allowed to Avow- 
asts, 357.383.284 
VVhere they fliall be again 
an Adminiſtrator, or an 
Executor non: ſuited) 20. 
n ** 27 159 
The Defendant ſball have 
colis, whett the Declara- 
tion is il, 125 
Colts given pro dilatione Exe 
cutionie in à VVtit of Er- 
rot, 2 «(1 291 
Colts releaſed in the Spititua | 
Court by the Bares tor the 
detamation of his Feme, 
| 1614 
Coſis paid in the Spirituall 
Court by the Baron tor his 
Feme, upon his Femes (ſuing 
him there, 11 
VVhere they ſhall be diſchar- 
ged by the general Pardon, 
upon a Sentence in the 
Spiritual Court tor —_— 
mation; and where nor, 
33.34.81 
V Vhere double cos ſhall be 
upon a falſe Suit again 
Churchwardens, and other 
Officers, 125. 308 
Attaint brought by thePlain 
tiff upon an Action of Bat- 
rety, which had paſſed a- 
gainſt him, and now the 
nirſt Verdict was afhrmed : 
whether by the Statutes of 


zt & 23 H.. the Defen- 

dant ſhall have any more 

colts, 339 
Covenant. 

By what words made, and 


how to be conſtrued, 91. 
150 


in an lodeneuce/ſhall make 
a Covonam, and where a 
Condition, 1 
In Coxenant one may aſſigu 
ſereral breaches ; but not 
in Debt upon an Obligati- 
on for pertormance ot Co- 
f venams, " v1 7 126 
The breach of a Covenant 
being in the time of an Al> 
ſiguee;, and an Action 
brought by him, The Co- 
/ /vemancee canner”; teleaſe 
tis Action; 361 
Whether a Covenant ſhall 
binde an Infant to be an 
Apprentice, 129 
Where Covenants in Deeds 
(half be ſaid to be diſtinct 
by themſelves z and where 
they ſhall relate and be ex- 
pounded by ptecedent Co- 
venants 76 
How Action of Covenant 
may be brought by an A- 
ſignee, ſor not repaiting an 
houſe; and what ſhall be 
ſaid to be a breach thereof, 
17 
Brought againſt an Aſſignee? 
or Grancee; 136,161 
Whether it lies again(t the 
Leſſee, where he hath at- 
ſigned overhis Eſtate, and 
the Aſſiguee is accepted for 
Tenant, r36,161,418 
Made by an Aſſignee of a 
term tor liſe, and by him in 
Reverhon : Wherher the 
Action ſhall be brought as 
Aſſignee of both, or of him 
who hath the Inhericance, 
. 207 
Corenant'to małe ſurtender 
of a Copyhold upon re- 
queſt, G 21 8 
That Land ſhall be of ſuch va- 
lue yearly,Jandrhic he will 
ſtand ſeized, 356 
Covine,Vid.Colinſion, 
„ Counſel. 
Aſſigned to one arraigned for 
. Felony, 205.266.347 
What matters they may 
pleadand give in evidence. 
166 
Where a perſon endicted 


vynere the word | Provided| | 


— 
ſhewes any exception in 
Law, any one not atli-ned 
may be of Counſel for him, 
10 
Counts and Declarations, . 
Vid. vit. Declaration, 
Comres, 


The Cuſtomes and Preſidents 


in every Court, are the 
Laws ot the Court, 379. 
386 


Of what Cuſtomis the Courts 
are bound to take conu- 
ſance, without ſpecial plea- 
ding, 403 
The Court ſhall not take co- 
nuſance of any errors upon 
the Record, unleſs they be 
aſsigned, 3% 
Where title appeares for the 
King; whether the Court is 
bound ex officio, ro award 
for him, 427, 429 
Of Star- chamber, its Founda- 
tion and I uriſdiction, ⁊ 20. 
332 
To what purpoſes Sentences 
there ſhall bind, 40.47 
Courr of Chancery. Vid. C han- 
cery, : 
Court of Kings Bench, 
Its power, 131.152.240 
Iſſue being joyned in Chan- 
cery, and the Record de- 
livered into the Kings- 
Bench, may be well tried 
by NMiſt prins out of the 
Kings Bench, 228 
Courr of the Common-pleas, 
Its priviledges for the Ser- 
jeants and Officers there- 
of, 2.59 
Different manner of procee- 
dings betwixt the Kings- 


Bench, and Common pleas 


3 46,320 


Its ancient Juriſdiction, in 


granting Prohibitions to 
Court Chriſtian, where 
they proceed, in prejudice 
to the Common - Law , 

62 


Court of che Exchequer, 
May demiſe as well tor life as 


years the Kings Lands, un- 
det the Exchequet Seal, 
369 
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Vid tit. e #7 . 


9 can ert hem. Vid, Ap Intire, tor ends ſpoken at fe 
, offs Tus l = "pg 7 veraltimes, 17 
Cort of the 3 e 2 „I Wuere dammages- found a- 
Chamber. How e 3 253 gainſt one Deiendant ſhall 
Of wiftrAnriquiey;® : 36 :W. 221 47. 142. bind che othet, 39.139 
Whetder am Eftbr in Decd 1s 88 | where they may. be ſeveraliy 
aſſignable in ge Fuchequer The Culomes and pteſidents given againit Defendants , 
Chamber ene 6g of he Courrs, ate the Law W] and hall be fecore red ac: 
Tn! \yhar caſe$-Writs of Er- in all Courts, - 399.39 |: cordingly againſt them 
Je in che rc he quer hol. ;Of hat Cyſtomes Courts | And where the Plaintiff 
© ber, 101,208,219) ; are bound, to cake cognu-| '- 60; hit to have but damages 
Vid tir. Juu ges. "G6 2 . * Hiker, wichont ſpecial piga- | Lof one onely, 39. 177 
Coe lee a: | * ip: wh 495 | Recovered in an Aſſumptr, 
Whither they deprive] enen "coftotaes for the pay-| cannot be a Bar to a Debt 
— ot his Office which-he| wem af Tyrhes, 80.172. upon a Record or ſpecial- 
fe, 47 „24.292 ty, a 3 
Ge segen. 5 Cuſtomers: grant a Free- hold | Where copdicioval damages 
ks power; : $0,160,420] | © Copy 3; whether it: be may be gicen by che Jury; 
Mow Lines impotedate to be q 145 22.102 
lexyecd. 418] Cultome of Burrough Eng- Whether they ſhall be inqui- 
Court of Requeſts, 432 - liſh how it ſhall be con · red by the ſame Jury 0 
Court ofthe Maths! 9, 422 'firued,” 1 -44Þþ where a demurrer is upon 
E6iite of the Staweties in Culome, That every one ſnal the evidence; or ſnall be 
' Cortwal, be Conſtable in ſuchi a Vil-| inquired of afcer Judgment 
Tbeirt mannet of proecedine,| lage according to their ha- by a Wricof Inquiry, 10% 
7242 bications : Whether it ſhal Damages awarded in a Writ 


Cotte” of the "Marches ol 
” wales , its ĩbſſitution- ang 


7 jariidivtion,”” 
432, 
Court of the Admiralty, 215. 
438 


County Court, Turn ofthe; 

Sheriff, and Conrc Leet. 
"Fi d. Lert & Tarn 

deVicount, 

Error Pyp owders, 
Where it —— to be held, 

and for what matters and 
, Comracs1n Markers and 
Faits, 33 

Contt Baron. 

Where the Courts of ſeveral 
Manors may be held at 
one place; and how the) 
fall be good, and where 
inotz | 268 

pid. Amercements. : 

Where inferiour Courts in 


- pleading ought. to ſhew | *. 


their authority | in creation, 


33 
Treye canvor allow protecĩ- | 


_.ons Peygager, Ce. 12 9; 


85 perſedeas awarded . 


Inferiour Courrybecauſe an| ©: 
. .Yrrer-Barifier was not Ste- 


| 


bind a priviledged A vp 
3.422 


332; 402. Cuſtome among Merchants 


upon Bills of exchange: 
what ſhall be good, and | 
what remedy for non- per- 
formance, 22C | 
That's Feme covert in. Laullon 
ſhall be ſodt withrutiber 
husband; how co- be ex- 
pounded, 1, +49 
Evſtome in London to arceſi 
upon Pleint entred-in the 
Counter, withont any.0- 
ther warrant; It goed, and 


0 


whether the Ser jeant ought 
to take Bayl, 142 
Where a Cuſtome in London 
_ be againlt a Starute 
'» 253.263 

5 c urriers. 9 


& tients: and to whom, 
| -426 


, . 
1644 3 + 


Damages, 

F Hero - they ought to 

be. angirely. given - 

aud where not, 14. 
THe: 1 2 


% a 
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What Leather they may {ell 


of Error upon judgment 
affirmed, according to the 
lots which the parry ſuftat- 
ned-by not having his Exe- 
dion. 103 
re damages and coſts 
ſhall be aſſeſied or increa- 
led bythe i-onre, 125. 404 
Whether treble. damages may 
be given by Juttice of 
Peace upon rhe Statute of 
23 H. 6. Extortion, 316 
323 
Where a penalty is given by a 
Statute there ougbt not to 
be any more giren for colts 
or damages. 404 
Where a Statute. gives a pe- 
nalcy certain, and gires an 
Action of Debt; It the 
Detendant doth not pay it, 
but inforceth the party to 
Suit, he ſhall recover his 
damages due by the Sta- 
tute upon demand, and his 
colts alſo, 403 


Vid. tit. coſts. 


Darraign preſentment, Vid. 
Aſſiſe, 


Daugh- 


— * ä wt. 


The ſecond Table. 


Danghte:, 
” nguter pertorms the 


onuit ion to pay money 


upon a Mortgage; a donne 
is born after : Whether 
the Daughter may rerain 
oc the Sonne may ft her, 


Q 
— 


Cuſtome in ancient Demeaſ n, 
that Lands are deſcendable 
to the eldeſt Dau hcer, 


348 
Day. 

No day ſhall be given to a 
Defendant, againſt whom 
a Verditis found, 171 

Feme ſole recovers in an 
Action, and before day in 
Banco takes husband; 
ſhe not ithſtanding ſhall 
have Judgment, 168 

Whether it may be given a- 
-11n(t one Deſendant up- 
on Verdict where day 1s gi- 
ven unto the other untill 
the next Term, upon de- 
murrer, 171 

VVhere it may be given un- 

till the next Court without 
mentioning a day certain, 

184 

How Acts done in Term 
time, ſhall relate to rhe 
firit day of the Term, 73 

How the dayes in Term ſha'l 
be reckoned, and to what 
purpoſe, 9 

Quarto die poſt of the Return, 
is properly the day for ſit- 
ring, and not betore, 9.73 

Idem dies ſhall not be given to 
any who make detault, 249 

Death, 

VVhether the Death of one 
of che Defendants before 
judiciall Proceſſe awarded, 
becauſe of Error, 308.415 

VVhether, when one lives a 
judiciall VVrir and dyes, 
it being ſerved by the 
Sheriff and returned after- 
wards, de good, 325. 326 
330. 331. 

Vid. tit. Abatement of Mxits. 
Decem tales, Vid. Tales. 
Declaration and (ounts, 

VVhere they ought to ſhew 

che begit ning of the patti- 

cularx Eſtate, 412 


VVnere it is but conveyance 
to the Action, it necds. not 


Whether it be good, although 
not warranted by the oti- 
ginall VVrit, 198. 205. 

Declaration ill, becauſe it 
therein appears that the 
Action was brought before 
there was any caule ot 


| De Piſcaria in ſralaud, 


Acion, 415 
Vyhete ic needs not be ** 


at 

V Vhere it ſhall be made good 

by the Plea in barre, 209 

VVnere being incertain it is 
made good by the Verdict, 
303. 357. 382. 

VVhere it thall be good if it 
hath ſufficĩent ſubſtance, 
although it be not accor- 
ing to the uſual form, 382 


Pia. tit. Error. c Judgment, 
Deeas, 


be ſofreciieasina Plea, 99 | How they ought to be ex- 


rounded.167,281,301,395 
To whiac time a Deed fhall 
relate, being delivered by 
three at one rime, and by a 
fourth at another, 191 
If raſed by the party himſelf 
afrer deit.ery; whether 
the interelt thereby con- 
reyed be as well determi- 
ned.2s the Deed it ſelf, 290 
VVhe het if pleaded and mii- 


VVhere it ſhall be good if it 
hich ſufficient ſubſtance al- 
though it be not according 
to the uſuall form, 152 

Not good it by way of reci- 
tall only , and not direct 
affirmative) 398 

VVherher in Covenant it 
may be per Teftatum exiſtit, 

136 

Whether in an Annuity for 
lite, it ought to be ix Do- 
minico ſus ut de feeds, 134 

Whether in an Eject. firma 
it be good, although it 
wants 92 & armir, 294 

Whether in Treipaſſe vi & 
arwis, and not laying con- 
tra pacem, it be good, 2 36 

VVh:ther in Debt upon an 
Obligation & doch nt ſay, 
Quod per Sc riptumObligato⸗ 
rium conce ſſit, it be go00.151 

Where in an Audita Querela, 
although vitious ic ſhall be 
good, if the VVrit compre- 
hend mutter ſufficient,10g 

VVbere jc ought to have pre- 
ci e cettaimy, 294. 3 20, 


In an Ejections firma of an 
hundred acres of Bogg in 
territoriu de Ireland, 368 

354 

In an Action upon the Caſe; 
tor ſtopping a waterconrle, 


335 


recired in ſubltance ic be 
ill, 308 
Vid. tit. Grant, & Monſtrants 
de faits, 
Default. 

VVhere the detault of one 
Deic n41ot ſhall prejudice 
the other, 182 

Aſter default, the Iſſue and 
pleading are out of the 

) 272 
Defence. 

How it ought to be made in a 

writ ot Right, 226.227. 
Demand. 

Of Rent, how, and at what 
time ic ought to be, 52 

Of a Rent Seck, where it ſhalt 

be made, 365. 375 

Vide plus in Requeſt. 

Demiſe de Roy, 

What Acts ſhall be determt- 
ned by the Kings Demile ; 
and what ſhall (tand good 
untill notice, &c, t. 69. 70 

Whether ic ſhall abate or dil- 
continue originall Writs, 
upon a penall Ac brought 
by the Informer, for the 
King and himielt, 7 

Demurrer. 

Where a general Demurret᷑ 

may be without ſhewing 

cauſe by the Defendant in 
the concluſion of the Plea, 
viz, & hoc petit, & c. or de 

hoc pont, Cc. 116 


357 VVhere there is a Demurter 


upon Evidence, the Jury 
ought to be diſcharged 
without more enquiry, 10 
A Demurrer cannot be wa- 
ved without the conſent of 
him who demutred, 369 
Eeee Depar- 
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The ſecond Table. 


Departure in pleading, 
What hall be laid to be lo , 
55. 165. 179, 186, 
Deputy. 


| 


' 


Judgment in the Kings 
Bench: If Nl tiel Record 
be plexded ,how. it ſhall 
be certihed, , 


Deputy is allowable in mi- Debtee , where he makes one 


niſteriall Offices, 401 
If he miidemean himſelt, it 
«It 15 a forſeituse, 401 
Who ought to apptove of 
the ſufficiency ot a Depu- 


ty 401 
De ſex tort demeſn. 
Where it ſhall be to the 

Iſſue, 1488. 
The party himſelf ſhall not 


take advantage thereby, 


Debt Debtor, Cc, 
Whether it lies for VVaſte, 
where one is obliged to 

perform all Covenants and 
payments in an Indenture 
of Leaſe, 54 
Debt upon a imple. Go 
tract lies not againſt an 
Executos or Adminiitator, 
n eee 135 
It lies not or an Attorney 
againſt him who retained 
him to proſecute for ano- 
ther, 140 
Brought againſt the Execu- 
tors of a Sheriſt for mony 
received by theic Teſtator, 
upon an Execution, 387 
Upon a leale for years, whe- 
ther it may be brought by 


the Aſſipnee ofthe rever- | 


fon in another Country, 
than where the Land lies 

| 101. 132 
Againſt one as heir to his 
brother, and it was found 
that he had the Land, as 
heir to his Nephew, 108 
Upon a .Contratt aſſigned 
by commiſſion, of Bank- 
rupts ; The Debtor dies: 
If the Aſſignee ſhall have 
the debt againſt the Exe- 
cucors of the Debtor 
or not, 435 
Debt upon an Obligation 
good, although be dec lares 
per ſcriptum Obligutorium, 

_ "5 1 


51 


Upon 2 penall Statute- 786 
Debt in the Common Bench 


vor ther Courts, upon a | 
7 L > 


174. 185 


De viſe of an boule car: perti- 


ot the Debtors his Exec u- 
tor; VVhether tbe debt 
be determined, 271 
151 Devaſtation, 
VVhat ſhall be a Deyaſtavit 
by an Executor, 332 
In Bares and Feme for the 
Devaſtation of either, 438 
r Deviſes. 
How they ſhall be expound- 
ed, 16.27.91. 9 2.112.134; 
V Vhere, a Devile fhall con- 
vey Inheritance by impli- 
cite words, -16, 268,323, 
What ſhal be acountermanc 
and totall tevocat ion of a 
evite, and what not, 16 


nentis; VWVhether Land 
occupied there wit, paſſ- 


| 


eth, | 1 
Ot all his Goods & Mortgage 
to his Executors, is a gooc 
Deviſe of the Land mort- 
gage) 26 
Of all his Lands. and Lene- 
ments: I: he hath Land 
in tee and a Leaſe for years, 
what ſhall pals therby, 213 
Ot Land paying ſuch a 


ſumme our of the iſſues 


and profits thereof, Ho 
it ſhall be expounded, 113 
Of Land ro one (on and. his 
heirs, and of other Land 
to another ſon and his 
heirs; and if any ol them 
die without iflue, the. o- 
ther ſhall be his heir, whe- 
aher i be an Eltare-cail;& 
who to be exponnded. 134 
Deviſe to his brother and his 
heirs; and for default of 
ſuch heirs to the Siſter and 
her heirs; VVhether it be 

a good remainder, 41 
Deviſe to three & their heirs 
and to every of them patt 


U 


and part like; The are 


Tenants in commom, and 
not Joyttenants, 55 


To his ſonne and heir of his 
Land, upon condition he 


ſhall pay his debts; VVhe- 


| 
| 
| 


{ 


| 


cher it ſhall be Aſſe:s by 
deſcent, | 115 
To John his ſonne and his 
heirs of his body in fee; 
and it he die in the lite of 
Alice his wife» That then 
William his ſecond ſonne 
ſhall be heir ro John. Afﬀ- 
ward Jahn dies, having iſſue 
a ſonne in the lite of Alice; 
VVYherher VHillam ſhall 
have it in the lite of the 
ſonne John, 112 
To his Feme for life; and that 
afterwards his Executors 
ſhall fell and diſtribute the 
money to ſuch, &c, VV hee 
ther they have any intereſt 
in the Land, or but an au- 
rhority only, and whether 
the Surviver may fell ic, 


2 


— 


To his execnutor for life, and 


chat, he ſhall {ell the 
laid Land, it there be not 
Aſſets to pay his debts ; he 
ſells by Deed inrelled ; 
Whether the laid ſale be 
899, ; 244 
Deviie of his Lands in Leate 
to his Executor ſor liſe, 
the remainder over, There 
ought to be a ſpec iall aſſens 
thereto by the Execùtor, 
as to a Legacie, or elle it 
is not executed, 213 


Devile of his Lands in A. & B. 


to ſevetal perſons and their 
heirs, and all the reſt of 
his Goods, Leaſes, Eſtate « 
Mortgages, &c, whereof 
he Was poſſeſſed, to his 
wife, whom he made Exe- 
cutrix; an Eſtate only for 
life paſſed, 323.324. 
Of an houſe called the white- 
Swan, where Nicholls in- 
habits whereas he hach but 
three rooms therein, Whe- 
cher che intire houſe paſſ- 
eth, : 2 
Of his corner houſe in the 
Tenure of J. S. & 5. N. & the 
ſaid houſe is in thb Te- 
nure of J. S. and 7. D. 
and his houſe ad joy ning is 
in cke Tenure of 7, N. 
Whether and What ſhall 

paſſe, 333,340, 
Deriſe 


T be: fetowd Fable. 


— 


Deviie of a term, with divers 
Remainders over, to make 


a perpetuity; Whether 
good. 167 
Vid. tit. Teſtament, 


Diminution of Records, | 
Where, how, and of what 
things it ſball be allowed, 
being cerrified upon a Wiit 
f Error, 63 
At what time it ought to be 
alleadged, 63 
Whether it may be of a Writ 
originall, when a Wiit is 
betore certified, 63 
Diſcent. 
Of a Reverhon expectant up- 
on an Eſtate for life, How 
it / ſhall ' be conſttued in 


cale of Cuſtome, 297, 
Vid. tit, Fines, | 
Diſcharge. 
Where it may be good by 


Paroll in an Aſſumpſit 
without ſhewing how, 279 
Where a Priſoner may be dii- 
charged by Paroll, 322 
Whether Foreſt Lands in the 
hand of a Purchaſor be diſ- 
charged from payment of 
Tythes, 67 
Vid. tit, Releaſe, 
Diſcontinuance of Smits, ; 
What ſhall be ſaid to be Dii- 
continuance of Proceſſe, 
171 


Where it may be pleaded to Tenanc in Remainder diſſei- 


part, and not to all, 228 
Whether it (hall be Diſcon- | 
tinuance of aPlea, where | 
day is not givento one of | 
the Defendants after ver- 
dict, Where the Court | 
will adviſe till another | 
Term) | 
Whether aſter Verdict it be 
aided by any Statute, 171 
Di ſcantinnance in Lands, | 


| 


V Vhether an AR maybea | 


Whether it be @ difleifin , 


makes a Feoffment, an 
afrerwards levies a fine to 
the ſame Feoffee, and the 
Baron dies without Iſſue, 


and the Feme ſur wives, 33, 


* 3 
® — 


5 
Whether it ſhall be a diſcon- 
tinuance of the Reverlion, 
where Tenant in rail, and 
he in Revetſion in ſee, joy n 


. Diſpenſat ion. 
Whether a Diſpeniation to 
take a ſecond Benefice may 


non. Demanded againſt equity and 
in a Leale for life, 2 80. 293 


— — 
— ——— HK— — 


Double Plea, 
V Vhere it ſhall be, if he con- 
feis and avoid and rravette, 
and how it'ought ro be ſpe- 
clally alledged upon De- 
mutter, 44 
Dower. 

Of what things it is demand- 
| able, 219 


| 


N 
1 


the husbands agreement. at 
the time · of the purchaſe, 
(That inſtantly he ſhould 


be upon condition, and by 
what words, 341,342 


To rake a ſecond Benefice 


modo non ſit nitra twenty 


miles, how to be expound- | 


ed, _ 341,342 
Diiſſei ſor and Diſſeiſin. 


Who ſhall be a Diſſeilor and 
Tenant, where the Leſſee 
at will makes a Leaſe for 
years, rendring Rent, and 
the Leſſee ſor yeats enters 
and pays the rent, 221 


where Leaſe for life 1s made 
with Letter of Attu:neyto 
make livery, Habendum 4 
die datus of the livery, 282 


D iſſeinn of a Rent Seck, for 


refuſing to pay it, being 
demanded „ at the place 
where it is iſſuing, 365 


ſed, not knowing thereof, 
levies a fine c a Sttanger; 
Whetherit ſhall barre his 
Right, and inure to the 
benefit of the Diſſeiſor, 


231.347 


Diftreſſe. 


171 | Where a 'Diftrefſe may be 


maintained by one who 
claims by a Conuſor by fine 
or other Record, withonr a 
Scire facias, '' 334 


Diſcontinnance now, and Diltrefſes for #a/ore Marita- 


not be a diſcontinuance by 
matter ex poſt fatto, 294 
Wherher ir hav be a di'con- | 
tinuance of rhe poſſeſſion, | 


where Baron and Feme,Te- | What be abſolute, and what 


nants to them and rhe 


Heirs of the body of the | Proprer\ſavitiams 


Baron; Remainder over, 


git relief, or for Ametce- 


ment in Leet; VVherher | 


maintainable, 384 
Dimaree; 
temporary. 333 | 
11. 333 


Eee e 2 


tecodvey it) Whether it 

ſhall be recorered in a 

Court of Equity, 138 

| Nangues acconple' que (Dower 

| pleaded; , 256 
WORN... 

Ejeftione'firme, 

F what thing ie lies, 400 

V Vhecher ic lies for 
Tyrhes, 21 


Whether ic ſies for him EK. 
hath only primam tonſu- 
vam in Landy 263 

Of Too actes of Boęg in Jre- 


land, 368 
Of a Piſcary, 354 
De uno He poſſtoris, 400 


VVhat ipeciat Plea is allow- 

able therein, 293 
Eldttion,' 

VVhere it is at the election 
of the party in jured to 
have ſeveral Actions, 176. 

221,317 
Elegit, 

V'Vhether the Bayliff of a Li- 
betty, who hath return of 
Writs,may make an extent 
upon an Elegu, and deliver 
the moity,. 272 

VVhere theV Vrit recired the 
Judgment, & quod elegit 
cvecut ionen of the Goods 
and moity of the Land; 
and in the Precept to the 
Sheriff the words, Medie- 
tatem terrarum & ttnemen- 

ſorum were omitted: whies 

ther it might de amended, 
ebe dis 

Emble ment t. 37. 
Enclofure, 3 f. F « 


E 1K 


= 


e hr io 5 acts ot <a 
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T he ſecond Table. 


Endictment. 


Where a perſon endicted 1s 
not convicted or acquit- 
ced, he may be arraigned 
upon a new Endictment, 

105 

Where the perſon endicted 
ſbews any exception in 
Law: any one not aſſigned 
may be of Coun el tor him, 

| 105 

Whether void hy the omlaw- 
ry of oge of the Jurors,95. 

X : Iog 

Where it ſhall be avoided for 

- falſe Latine, or want of 
form, 3 34 

It cannc t be ſound but by I u- 
rors of the County, al- 
though it be in a Corpora- 
tion wooſe Liberty ex- 
trends into two Counties 

276 


Endictment ſor Nuſances 


wohc not to be quaſhed 


without a Ceriticare, that 
the Nuſances be avoided, 
or removed, 422 
Endi ctment for perjury oughr 
to ſhew the cauſe of the 
perjury : But other viſe,in 
an Action tor words con- 
cern rjury, 235 
— of Treſpaſs be- 

fore Juſtices of the Peace, 
and traverſed. Whether it 
way be tryed the ſame day 
or deione, 248.316,323 
Endi&ment 'of forcible en- 
try , upon the Statute of 

8 H.6. in Tythes, 146 
Of a Common-Barrettor,cox- 
tra formam diverſorum Sta. 
tutorum, 248 
For per jury, 25 6 
For ingroſſing a great quanti- 
ty of Hay, and ſhews not 
what quantity, vix. Loads 
or Truſſes, &c. is void for 
the incertainty, 277 
Endictment of ſeven and 
twenty perſons, for inęroſ- 


ſing and ſelling together, 
277 
Endidment foe ſcandalous 


Common-Bench, 362 
Upon the Statute of Meſt- 
minſter 2, cap. 46, 10r 
throwine down Incloſures 
of improvements, and rhe 

proceedings thereupon , 
204, 3 17 

Upon the Statute of primo 
Jacobi, for taking a ſecond 
riusband, the firſt living, 

333 

Upon the Starute of 4 «5 
Phil. & Mar, for taking a 
Maid againſt her will, 

336 

Upon the Statute of 3 H. 7. 
tor taking a woman againtt 
her will, and marrying her, 

| 3477348. 350. 354 

Enditment of Battery, tor 
abuſing an Infant under 
ten years in lying with 
her, 242 

Enditment for robbing 2 

Chamber in an Inns of 

Courr; and whether it 

may be ſaid to be Domus 

manſiovalis of him who i; 

rob ec, 340 

For burning of his own houſe 
ea intentione ad comburen- 
dum ædes aliena', 274 

Of an Anabaptiſt, upon the 
Stat ute of 35 Elzz, 430 

Endictinent for Reculancy, 

7. 362 
Es fa u. 

What Contracts, Covenants, 
Obligations, or other As 
ſhall binde him, 129. 

360 

Whether he may be Grantee 
of an Office, after an E late 
for life, exercendum per ſe 
vel ſufficientem Deputarum, 

203. 401 

Whether he ſhall avoid by 
error à Recovery againſt 
his Gardian. the Judgment 
being by default of the 
Vouchee, 224 

Enfant Executor takes the 
principal money upon a 
Bond forfeited and makes 
a releaſe: whether ir be 
good. 352 

Enfar t. Leſſee for years, takes 


ſpeeches of a Juſtice of the 


| anocher Leaſe for the ſame 


term, and the fame renr, 
and with the {ame conci- 
tions, &c. 360 
Whether he ſhall be admic- 
ted ro ſue by Gardan or 
by prochine Amie, 61,115 
Ovghr not co be amerced, 


297 
What Office he is capable cf, 


Tc. 491 
Enqui ſition and Ex · 
neſts, 
For preſerving encloſed 


grounds, upon the Statute 
ot Weſtminiter 2. 204.317 


Enquiry of Damages, 
Whether it ou. ht to be by 
the Jury atter demutrrec 
upon evidence; or by 
Writ aiter Judgment, 102 


Equity. 

Whether an Aſſ.gnee in truſt 
be chargeable with the re- 
ceipt of his Companion, 

227 

Whether Dower demanded 
againſt Equity and the 
husbands agreement ſhall 
be recovered in a Court of 
Equity, 138 

Error, 

Whether it may be aſſigned 
againſt the Record, 38 

Whether aſſiued againſt the 
Record, it be inſufficient, 
although a Demurter be 
rhereupon, 38 

Not to be aſſigned, where ir 
is for the eaſe or advantage 
of the party who would 
aſhon it, 315 

Becauſe the Judgment was 
Ideo in mi ſericerdia, or Ides 
car iatur, where it ought 
not to be, and where it is 
in other manner than ic 
onght to be, 22,248 

Where the Verdict finis 
damages ablolurely , up- 
on part whereof is a de- 
murrer, where it ought 
to have. been generally 
and conditionally given 
upon the iſſue found ; ſo 
meerly croſſe, It is not 
amendable, 22 

Whether 
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The ſecond Table. 
Whether Errour . may bee Whether Ercour- lies · ſor the, che flue ttyed; whereas 
brought in the Excuequer Principal and Bayl, for an! the one was dead betore 
Chamber ot a judgment in| Extat tam ia Juditio, quam the Vexire facias awarded, 
the Kings Bench, in an in Axecutiene, 219. 295. Whether it be Error, 
Action ot Scandalum Mag- a | 346.415 308 
natum, 191 | Brought by the Principal and. Where Inſtices of Peace pro- 
Error, tor that the Court be- | .. Bayl for an Erroue in the ceed to ttyal upon an En- 
ing created by Patent, the principal Judgment, and dictment o: Treipa's, the 
Procels was awarded ſecun- Exccution aga inſt the Bayl, | fame. day that it is found 
dum Conſuetud nem ill io and therefore abated, 415 and traverſed, it is grroni- 
Errour brought xo reverle a] If it lies tor rhe Bayl ſer au ous, 248.316,32 
Judgment for prepolticrovs | errour in the principall | Error of a Iudgment in an in- 
& 190 prolix pleading, 117 Judgment, and in the Exe rigys,Courr , becauſe ic 
Whether exroux lies; where| cution, ot tor the execution | was Adee dure eſt , 
Judgment is entred againſt] oel. , 4394484 where it ſhould have been 
one Deſendant in Txeipals, Braught by tbe, Bayl tor a | Idea; conſiferatum eſt, &c. 
and a Nele proſequi was | Judgment given againſt the A 319 
entred before againſt rhe |. Principals - ©-2; 494 | Whether ir be error,.in a 
other Deſendant, #373 Where an Infant (uffers.a te- ludgment gf walle, where 
Error for giving day till the] covery by his Garqian, che it was aſfigved in cutting 
next Court, without men- | . Judgment being by detaylc | dawntwenty Appletrees, 
- tioning a day certain, 184] olf the Vouchee, 224 and the Iury find the waſie 
Error for omiſſion of a Capi4s | Where judgment is giyen for | _ incurring. dawn two Ap- 
upon anEndi ment of Re- all, where the Tenant | + pletrees, and no Tudgment 
culancy, reveried for that | pleads but to part inawrit|. of {apo in mi ſaricordia pro 
caule, 363} Ot Right, and Iſſue takan, 1 . 
Error, becauſe the tryal is by and ttied thereupon, 226. 
fix jurors onely, although | 9827 
it were alledged to be /e-| Whether it lies ſor the King 
cundim Conſuctudinem, 188 upon an Endictment of 
Error where there were pro-| Recuſancy . 363 
ceedivgs in, an inferiour | Error to reverſe a Fine ac» 
Court, after gn Habeas Cor- | knowledged, 300 | 
pus cum - canſa delivered | Error becauſe more Jurors | dings ſhall be. pon, 
and allowed, how it ſhalbe than twelve were in a writ rea. 9 368 
tried, 190 Of Enquiry of Waſte, 299 Error lies not where. Jude- 
Error ot a Iudgment 11 an in - Etrot where a Writ. ig awar-| ment is no againſt the 
: feriorCoprt,becaule yPleint | - ded to tha Coronets, where Detendant.by default , 
differed from the ſtile of | the Sheriff 3s, Plaintiff. or 273 
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che Court, 413 _ Defendant, 351 Error, becauſe the Iudemenc 
Error of a Judgment in Bat - Wheie the Executors ſus, was Quodguerent mil capiat 


tery againſt Raron & Fewme: | . and the one is ſevat d, and 1 Breve, where it ſhould 
Where the Bares pleaded | ludgment given, for- the Nil capiat per Pillar , 


generally, Not guilty ; and | tvo who proſecuße; Whe- | .. | 419 
quoad the wounding. the | ther it be error, 303 Error in part oſan Order can 
Haren and Feme pleaded | Error, hrought againſt three not vitiate the whole Or- 
Not guiliy; and quoad the Executors, where one ap- der, 338 


Battery, the Feme pleaded | .,. peared and conteſſed the Eſcape. 
juRification with anaver- |, Ain and lydgmeanc-, | Where it ſhall. be whiere 3 
ment, Et hoc parat eſt, c “ch. Qued ' reowgeret...: Debrewn * — goes at large with 
; 431 | Haginſt the three, and Exe · his Keeper; by calour of an 
Error of a Judgment in the cucion de hows Teſtateris | Hehees Corpus, 9.336, 
- Exchequer chamb.where it | f tantum, and damages de Whether thgeſcaꝑe of one in 
lies & where not, 208. 219 bens proprus of him who] Execution, becauſe of diſ- 
Error in the Exchequer-| appeared, and Mſcricerdua charge of the other Deb- 
chamber,npon a Judgment | Aglinſt al, 407% tor, | l 
in a Scire facias to have ex · Where the Vanire faciat is a- Eſcape and breach of Priſem, 
eeut ion upon a Judgment ga inſt two Defendants, and | the difference, 153 
in the K. Bench, 179.334 Ftff Effozn, 
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| E ſſyne. Exchequer, Vid. Court,. 
How, ana when to be made . 
by the lIudges, 9.145% Excemmunicato capiends, 


Ought nor to be caſt for the 
Deſendants or Tenants , 
where chey appeat by At- 

rurneys 36 

After once default and reſum- 


mons, an Eſſoy n is not al- 


lowable, 249 

| Eſtate, | 
There cannot be a traAion of 
Eſtates in Deeds, 394 


Eftare contingent, by what 
act it Mall be deftroyed , 
IS 73.265.381 
Where an Eſtate of Inheri- 
tauce ſhall. be cteated by 
-:De:ye, 167.12 
Eſtate imited to uren and 
Feme in the Habrndum to 
the uſe of them and the 
heirs of their bodies ; whe- 
ther it be an Eltarexayt, 
6 bi 6/178 
Eftxe.for WE by an expreſſe 
- h#atarion, ſhall not be an 
higher Eſtate by implicati- 
" ; TY CT. 267 
Bſtate upon ſurrender of a 
hold to che uſe of one 
Fan and for want of 
n of his body. to the uſe 
0 another and his heirs: 
© What Eſtate the firſt hath, 
ether for lite onely, or 
S267 5 251202 21 267 
« © Eſto bl. | 
Ecxſe by Indenture ſhal eſtop 
dathe party in pleading: But 
the truth being found by 
rte Verdict, rhe Court 
ought co adjudge accor- 
&ng to the truth, 77 
where an 'Eitoppel may be 
- apainftan Eſtoppel, 343 


. * 
RY | 
— 


Eſtramg er. 
Whether a parry named in a 
Deed that doth not ſeal it, 
: ſhall be counted a- Stran- 


U rake advantage there- 
i 1:30 ot t;4 a0 
Excise 
Whether ic may be after rhe 
limitation: of an Eſtate, 
TY 90151 316 


LOS 0 


ger unto it, zud when he | 
155 
- © 


How it ought to be made, 
142,144,421 

Whether it ſhall be good not 
being ſor any ot the five 
cautes mentioned in the 
Statute of 5 Eliz, 142,144 


Whether being at the Suit ot | 


the party, he ſhall be di!- 
charged by a general par- 
don in Parliament, he not 
being excepred theiein, 


N 144 
Execution, 
Execution without ſatisfacti 
on is no bar, 1 


Taken againſt one is no bar. 
but that he may ſue the o- 
ther, 53 

One taken in Execution in 
London, and removed by 

. Habeas Corpus into the 
Kings Beneh, ſnall be com- 
mitted there in Execution 

ſor that Debt; and having 
diſcharged all cauſes in the 
Kings Bench, ſhall be re- 
manded, N 90 

Whether it ſhall be awarded, 
vrhere the party formerly 
taken, reſcued himſelſ and 


eſcaped, 53974147. x 74: 
2 a 


It cannot be of a Indgment in 
an inſeriout Court by Cer- 
ciorari, and Mutimus ther- 

upon, 7 2 

Wat Execution ſhall be ta- 


hanging the Suit, is made a 
Peer ot the Realm, 149 
Execution upon a Record of 
Attainder of a Felon re- 
moved out of another 
Courr, 

Upon a Scire 'facias by the 
| rnb rt; Bn | 
in Debt brought by him 
and his wife, as Admini- 
ſtratti/ , 335 

| L XECMEOT, 

Who may be an Executor, 5 
Whether upon a Non - fuit he 


hall pay Coſts, 20 


ken forth againſt him, who, 


— — —m — 


| in the Debet and Detinet in 


Debt, tor Rent, upon a 
Leaſe tur years made to the 
Teſtator, ar. ear after his 
death, 163 
Nhether he may diſtrain for 
a Rent- charge granted by 
the Teſtator tor divers 
years, the years being de - 
termined, 339 
Whether an Executor or Ad- 
mininttator ſhall be infor- 
ced to find Bayl upon the 
Statute of 3 Iac. ina Wtit 
| of Error ,' or ſhall have a 
Superſedeat, without Bayl, 
1 2 
Where an Executor ſuffers a 
judgment in Debt, for a 
debt of the Teftaror, and 
dies inteſtate; Whether a 
Scire faciat lies upon this 
judgment againit the Ad- 
miniſtrator ot the lirſt man 
119 
Whether Indoment ſhall be 
againſt an Executor or the 
intice Debt, where it is 
found that he hath Aſſets, 
but for parrot the Debt, 
| 119 
Whether an Fxecuror ſhall 
be charged in- Debt by a 
Contract aſſigned by the 
Commiſſioners of Bank- 
rupts, 135 
Where an Executor or Admi- 
niſtrator ſhail be ſaid to be 
Aſſignee, 210 


3 Ho the authority of Execu- 


tors may be divided, 213. 
3 303 
What ſhall he faid to be an 
Aſſent of an Executor un- 
to a Leganiey : 213 
Whether he ſhall have an A- 
— Rion againſt a Sheriff , for 
not returning a Writ, and 
- for what wrongs done is 
vita Teſtatoris, 216 
Where an Executor ſhall be 
charged de bons proprits, 
2 353.379.408 
Whether he may plead a Sta- 
"tute ſot the payment ot 
money at a day to come a- 
gainſt a debt upon an Ob- 
ligation, 264 


Wbechet he ſhall be charged 


Whz- 
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Whether the Exccutot ot an 
Oliver, being allo Execu- | Where it ſhali be of away by 


tot to one of the Obligors, 
my have Debt againſt che 
betet ing Ob.igor, 271 
VVaetker an Executor, acce- 
ptiog the principall Debt 


upon a Bond for feited, and 


making a Releale, it thall 
be 2 Der:aſtavit ſor the re 
idue, 352 
Whether Executors ſhal have 
the next avoidance Of a 
Benefice granted, unto 
theit Teitator for liſe one- 
Iys 363 
Executor de ſon tort ; whether 
charoable where an Admi- 
1: rator hath fully admi- 
ſtted the Tettators goods, 


62 


: Expoſition, 
Of Statutes, how to be made, 
23.59.60.3833 

Of Deeds, 

Of words, 

Ot the words cam pertinentiis 
12,41,121,346 

Firmum facere, 

Provided, 

Si modo, 

Ter decem annos, 

Quing inta for f 

N ' 


Solvenas, 210 

Catalla, 313 

Regoſitorinm, 400 

Cum ſera appenſa, 405 
Extent, 


How goods extended before 
che Liberate are bound 
thereby, 106 

How to be made by the Bay- 
liff of a Libeity upon an E. 
legit, 232 

VVhether it may be awarded 
for à common perſon a- 
gainſt one who is in Exe- 
cution for Debt to the 
King, 283 

Upon a Starute Staple; whe- 
ther it may be by the She 
riff when the party dies, at- 


ter the Teſte of the Writ 


and the inquiſition taken 
326.330 


123.394 
161.286 


146 
91 

342 

281 


Extinguiſhment. | 


unity of poſſeſſion, 302 
Parion, Patron, and Ordinaiy 
before 13 EIK. m:de a 


Leaſe for ninety nine years; 
( there being a former 
Grant of che next avoi- 
dance: The Pation dies, 
the Grantee preſents an 
Incumbent, who avoided 
rhe Leaſe, It is thereby to- 
tally extinguiſhed, as to his 


Succeſſor. 420 
Extortion, 316.323 
Falſe Impriſoument. 

Here or is arreſted 

.upor «< 4pias , and 

the \ ot retui· 

ned at the day, 322 
„ 


What Fees Sheriffs ſhall rake 

for ſerving Executions, 
208 

| Felany, | 

Whether 22 of a 
mans own houſe malici- 
ouſly, ro burn the houles 
adjoyning, be Felony, 274. 
275 
Whether it be Felony — 
Souldier to depatt from 
his Conductot without Li- 
cence,» ® | Fl 
Where Felony committed in 
one County may be tiyed 
in . another adjoyning 
County and where not, 
„ 35 180 
Whecher it be Felony in a 
woman divorced to take a 
ſecond husband, the fitſt li- 
Ying, 333 
Where ore attempts to break 
open an houte, with an in- 
tent to commic Burglary, 
or to kill any therein, and 
4 ſtranger within the hauſe 

Kills him, it is no Fxlony, 


— 


takes Faroa, ſhall have her 


Judgment. 168 
Feme fſole Merchant, how to 
be ſued, 49 


Feme covert, where ſhe (hall 
be prejudiced in her Inhe- 
ricance by her hu»bands 
act, | 4 

Whether, if ſued with her Ba- 

ron, ſhe may appear to a- 

void iptiſonment, cc. 


42 
Cannot be charged with her 
husband for converſion of 
goods to the uſe of them, 


I 84.3 5 5.37 > 
What Goocs a Feme covers 
may have, 373.399 


Feme Obligee takes one of 
the Obligors to husband, 
It is a dilcharge for all the 
Obligors. 397 
Joyn with het husband in a 
Lettet of Atturney to deli- 
ver a Leaſe, 118 
To what intents ſhe may 
make a Will; and whete 
the husband is tyed to per- 
form ir, 159.274,433 
Feme divorced takes a ſecond 
husband, the firit living 
whether it be Felony, 333 
Videtit, Baron & Feme, 
Fieri facia⸗ 
Baron & Feme Executtix ſued 
in Debt: And upon judg- 
ment and Fieri facias, un 
bona being returned, the 
Plaintiff procured a rew 
Fieri facias; & quod ſcire 
faciat to the Defendants , 
to be in Court ſuch a day; 
ee 
mutted upon the .Wrir 2 
which being adjudged 
good and that they ſhould 
anſwer „ they imparli 18 , 
Iedgment was give 57 
Nihil dict, Tharche lain- 
tit , ſhould have Execu- 
ton de how: fropiih 373. 


NN 391 

Feme. 
What (hall be ſaid to be forci- 
ble taking a Maid again(i 
her will, 251 
Feme (ole recovers in an Acti- 
om and before day in Barco 


| 379 
Fines of Lunds, . 377 


What ſhall barre the heir in 
tay! . 314.390 


Fine 
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QA partes finis vb hubuu 


-Afſelſed dy judge etope 


Jip Cburt, cannot he quali- 


fied; 
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Fine and Nonclaim, what A- 
Mons it barres, and who 
miy take advantage there- 
of, that hath nothing in the 
Land, 78.111.145. 416, 

Fine with Proclamations, at 

whit time, and by whom 
"they (ball be avoided, 
mo AS of] 1101 | 111.145 

With Proclamations and five 

2 paſſed, whom it ſhall 

bar, 3 
wich Proclamation to the 
heir w do emers duting the 
Nonage of the Deviiee,and 
-Non6laim within 5. years; 
whether it ſhall bind the 
Devilee, | 14 

Levied by J. S. Uncle of A. an 

Ideot, who was ſeized of 
the Inheritance, (the ſaid 

J. S. dying in the lite of A.) 

* {ſhall not bar the Grand- 
" © 11d'of the ſaid J. Ss. 377 
Fine levied by the Diſſeiſee 
to a Stranger; where ir 
half enure to the benefit 
of the Diſſeiſor, 221.222. 


«FI aa 
Levied by a Diſſeiſee to a 
Stranger , not knowing of 

difſeifin; how it ſhall 


the 

enure, ä 347 
Levied by the eldeft- Son, her 
in tail, who dies without 
Iſſue in the life vf hs Fa- 
her Tenant in tilts whe- 
ther his younger brother 
- fhall be barred by this fme 
rüde %} - 7 214 


Leviedby him who vecupies 

1 — and hath — 
titance and Nonclaim; 
Whether «ſhall barte his 
CLesſe for years, 78 
Wieſhet it may be levied of 


Apfice known, without 
mehrioning of any Vill or 
' Hamer, where it Hes, 159. 


I 


3: 


369. 377 


F iner aſſeſſed dc 


182 


| 


5 Impoſed upon a Cſerk. for 


| How they ſhall. be afleſſed in 
Judgments upon Informa 
tions, 182 
Aﬀeſſed for Treſpaſs in a Fo- 
reſt, may be leryed by Pro- 
ceſs in the Kings Bench, 
a 296 
Aﬀeſſed by the high Commil- 
; honers how to be ved, 
7 0 

Impoſed upon an Atrurney , 
for proſ:cuting Actions 
without ſuing. Original! 
Writs, 54 
Impo'ed upon an Atturney , 


out the Lords Licence or 

ſpecial cultome 169 

hether it may be forfeĩted 
W. 

tor not paying the ſer fine 


142 
Foreſt, 

Where the Jultices Sears are 

to be held in Foreſts, 
296 
How Fines, in Iuſtice Seats in 
Foreits aſſeſſed may be le- 
vied, 296 
Whether Foreſt Lands pur- 
chaſed from the King, 
which were exempred 


' for falfifying and forving a 
Writ ot Capias, 54 
en 
tring and certiſying a too 
prolix Record in ahute o 
the Subjeas, 117 
For amending a Record be. 
fore and without direction 
of the Court, 202 


from payment of Tythes, 
ſhall be diſcharged inthe 
hands of the Purchaſors, 
Fraxchiſes and Liberties, 


How they may be deſtroyed 
or derermined in Parks, 


43 
Where they ſhall be ſeized 


Fora miſprinñon in 2 Record 
| 202 


Fine not impoſed. quia pauper 


| ' 30 
Firſt Fruits and Tem hi. 
The Books of the valuation 
of them, when compoled , 
322 
PFeoldeourſe. 
Whether a Foldcourſe may 
be divided, 392 
Forcible entry. 
Endictment upon the Stat ute 
of 8:7.6. of forrible entry 
| in Tythes, : 146 
Whoſoever is owner of the 
Soil, may enter lawfully 
and detain with farce ar 
'gainfi any who pretends to 
haveCommon there, 35 I 


Forfeiture. 


What ſhall be ſorfeiture of a 
Joyuture within the Sta- 
tute of 11 H.. 177 
By the husband of his Copy- 
: *hold in right of his Wite : 
where it ſhall binde che 
Wite and hir Heirs; aſter 
the husbands death, 4 
Whether a Copyhold may be 
forfeired by making aLeaſe 


of 


8 chere ſor one ear wich- 


b 


| 


| 


for abuſing them, 183 
Franktenement, 


Where it may be granted by 
Copy, 145 
Whether he ſhall be ſaid to 
have a Ftankte nement 
who hath primam toxſurans 
onely in a Meadow, 263 
Fraud. Vid. Coll ſiou. 


— 


— — — 


Gavelkind Land. 
properties and cuſtoms 


| 405 
Grants, 

Grants of Land and Com- 
mon ; whether it ſhall be 
intended to bein groſs or 
.aPpurtenanTt, 219 
Ofa Rent; whether it ſhall 
be by the word Ned dendam 
& ſolvendum in an Inden- 
tore of Leaſe, 210 
There cannot be a Crant of 

an Inheritance in future, 
323. 394 
Of term, Halendum after 
the death of the Grantor ; 
It is an immediate Grant, 
and a void Haleudum, 
a 110 


Of 


* 


— 
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of the nexe -avoidance. of a 

Church unte one during 

his life; whethet his Exe- 
cutors aſtet his death ſhall | 
have it, 12 N 367 
None may enticle himſelf to 
any Copyhold, but he muſt 
ſhew a Grant thereof, 137 
The addition f 8 ſalſiy ĩn a 
Deed or Grant; ſhall ne- 
ver prejudice, where there 
was any cerrainty betogey 


4 3 S023 394 

Pd, tit, Deeds, - 
Grants of the King. 
Whece it ſhall. be void for 
non- recital or miſrecital 
of a former Grant thereof ; 
And where à non ob ſtante 
. ſhall help it, 143. 394 
Where an Office is found tor 
the King by Commiſſion 
under theGreatSeal,where 
the Kings grant ſhall. be 
good, and where not, 123 
Ot a Meſſuage and Land ap- 
pertaining thereto; how 
it (hall be conſtrued; and 
what Lands in the King's 
caſe (hall be ſaid to be ap- 
pettaining, 15 
Where there is a falſity in 
point of prejudice to-the 
Kings benefit or a. mii in- 


.. mannec he :oughe to be 
uled; Aud where it ſhall 
be an eſcape under colour 


|» thereof, 336 


For a Priſoner tommirred by 
the Lords of the Councell; 
and teturned thereupon; 
94, 124, 41 
To remove. æcauſe, and che 
proceedings thereupon , 
out ol an inierĩour Court, 
1 90 
Upon Habeas Corps, Prilo- 
vers diſcharged without 
: Bayl, u 11 
Habeas Cerpws; by one WhO 
was committed by Order 
of the Exchegaer, for not 
paying a fme-impoled up- 
on him by the Eccleſiaſti 
call Commiſſioners, 418. 


| 420 
H abexdum, 


ven in che Kings Bench, | 
or 1426 
To remove a Priſoner in exe- 

cution, Ho and in What 


9 


tent, hete che Leſſee co- 
venamts to pay the rent to 
to the Leffor; his fieus and 
Aﬀeens; 150 
Upon a Mortgagę for the pay- 
ment of maney, perfor 
er; 2 Son is 
is aſterwards horn: Whe- 
ther che Son or Daughtet 
(hall have the Land, 61 
Honour. 
here an Honour conſiſts of 
leverall Mayors, How the 
Courts of the Manors are 
to be holden, 467 
Heſtler and Inin-ketper, 
May detain tte: Hories of his 
Guelts fot non-payment of 
cheir paſturage: Bur ſo 
cannot # ptivate man, 197 
Whether an Inn-holder is 


rupts, 395 
Hue and Cry, © 
When and how it ſhall —_ 
| 9 


Wherher ic may be made in 


Where repugnant to. the 


Grant, how to be conſttu 
ed 110, 290 


formation of the Kings ti- 
cle, or upon a falſe ſugge- 
ſton, There all Grants 
made by the King ſhall be 
void, 394 


—— 


Habeas C orpus. 


1* an Habeas Corpus the 
return of the caule of the 

commitment ot the Pruo- 
ner ought to be certain, 94 


N 402.419 
If no cauſe of commitment 


be returned in the Habeas 


(pw the Priſoner ſhall} ., ged, where he denies che 
e diſch 


| land, 


arged by Bayl, &c. 


364. 397 | 2 
Habeas Corpus, and Cerciorari | How he ſhall be charged in a 


to remove, a Priſoner at- 
tainted for Felony in an- 
other County; and Judg- 


ment to have execution gi- VVhether he ſhall have the 


Wbetber he wo demands 


To one, to the uſe of another 
and his Heirs, VVherher 
this limitation of the ale 
gives more than the Eſtate 
for life, 166, 178 

Habere facias Poſſeſſionem. 

How to be awarded into /re- 

368 
Hariots. 


an Hatiot, and demands 
thereupon, ought to ſhew 
the kind of _ and the 
rice thereof, 189 

. Heir. 225 
The words in a Will which 
di inherit an Heir, onght 
to have an apparent intent 
260.325 


How the Heir ſhall be char- 


Deed to be his Fathers, 
45 


Scire facias upon a Recog- 
niſance of his Fathers,21 5, 


2:28 


the adjoyving Hundred. 
26. 30. 276.319 
High-way. 
an Information 
133. 
194 


* — Sf 


Jeofayle. 
\ V Hete it is aided in the 


Kings Suit, 228. 330 
In 2 bis petirum in Dower, 
21 
Where the recital of the Bill 
is in placito tranſęreſſioxis, 
and the Declaration is in 
an Aion upon the Caf, 
237 
Where the Decl2:ration is va- 
riant from the otiginall 
Wtit, 
Lid. plus in Statutes, 
Implication.” | 
Where it ſhallfintreaſe zu 
eltaie,.and-where not, 867 
Impriſaumemr. 
Where i hall be appointed: 
by the Commiſſioners'for 
Eccleſiaſtical canes, and 
where ner, 80 
G8 es Impri- 


Inc loſed 5 
brought thereupon, 


25 


Tis 7 


** 2 — 1 bk — 5 - — as SI "66m — — — 
„ * 0 


- wichin the Statuts of Bank- 


19 


The. ſecaud Table." 


— 


* —ü— — 


© DX. plua}ly, awarded; but 
4 
* 


i By withomrgn Offer, un- 


r ile, Z not 1362 
may Hay gn amprifon 
: e Th 

Z ng Priſca 3 Priſoners, 
20 


8 bd v 
In 4 men. 

What cettainty an; Inducy- 
cent to a plea, ought 10 
1hawga, 11 93 10 16 98 
Ingacement Fo} a Travers 
ought alwaigs.to. be fuſh- 

; Fixvt in mattem. 245 
„ant, Vid. Fufant. 


C 


Tre 1 
PL... Information, 4 
Againſt an undes · Sberißf for 
ſeveral crimgs ang miſde- 
 (XREANOrs, 09 
For non: reſidency u- 
| ices of Aſſiſa, 104 


11 3534 
ore 


bet, 


Upon a penal Statnte; where | 


it may be in London, or in 
an inferiour Court, 79. 
. 104 
Againſt the Major and Com- 


-tering offendors to eſcape, 


. who had committed mop | 
183 | 


der publiquely, 
For a riot and Reſcous, 182 
For incloſing an High- way, 


194 
Where it ſhall be good for 


the King where it is ill for 


the party who ĩnſorms for 
the King and himſelf, 241 
Information hrought in the 
Kings-Bench for miſde- 
meanots. , 418 
V.Vhere Informations are 
brought upon a penal Sta- 
cute, where parc is given 
co the King, and part to 
the proſecutor , there it 
ought to be Qui tam pro 
Domino Rege, & c. Other- 


.- wiſe it ĩs, where the King is 


only named as an offence 
againſt him, 2 


Information for the King, 
the City of Lendon, and 


Imprilonmens during lite is 


WAgre, there gan awarding 
nd 2 — du- 


BY154.2 % 170 


45 


Under 


| 


| 


p SETS - 


2 «and ta have che moir 
we N I, ff | 'q 


1% 1 A 
What ſhall be 4 


— 
5 


”- 


+ 


be 


d to 


u Gan of FG. 
des - 240723 
; | Inv-kerpero Vid. M. Alu. 
[nrellamens, Vid. Relargon;-8 
"1. 7 Bargain and So. \ 


- Inſtuntion am Iaductian, 
258, 259 | 
what Seal it may be, 
70 249 
Triall of Infliturton ſhall be 
aby the Biſhep: Of In- 
Auction per pazs, - 276 
Without a preientation is 
void, | 


+ F329 i O 
Vide plus ee 
Intendent. 

Wbere it ſhall make a Decla- 
ration and Plea good, 3. 45. 
$7. 141, 160. 249, 264, 
278,281, 284, 291, 298, 
Hl 330. 332. 339. 357. 


| 


- 


1 13 7» 
Where it ſhall make a Sheriffs 
monalty of London, for ſuf-- 


teturn good, 136 
It ſhall be taken accordinꝑ to 
the common parlance, 139. 
5 16 3. 368 
It ought to be conſtrued ac- 
cording to the rules of 
Ua and reaſon, 294 
Intendment ſhall not make a 
Replication good, 57.67 
Where the Condition of a 
be made good by 'intend- 
ment, | 16 
Jeynder in Action. 
Where it may be by the King 
and a common ny 
186 


Where it onght to be by Ba- 


ros and Feme, 303,316 

In Andira Querela by three, 

where one only was taken 

in execution. 320 
Jeynten anti. 


Deviſe of Land: to three, part 
and part like; whether 
they be Joynrenants, or 
Tenants in common, 53 


himſelf, againſt a Currier, Action reall brought againſt 
426 Joyntenants ot Coparce- 


— 
YT * 


In- 0 
legtoſſing . — pap — 
16 

* 


1 
U 
4 
\ 


| Whether. 


nenten dare, . bels; wie death of one ot 
Je. 
1 236 


hem fall abare rhe Wric, 
250 4 4157421 


116666 ure, 
What ſhall be ſaid to be a 
Joymue Wittig the Sta- 
Lixute of 11 H. 7. 177 
\ + eimal. 5 
How Habe furiar poſſeſſio- 
en mall be awarded into 
2t#reland, * 368 
4 prombition Hes 
tor a thing done there, 192 
Line joyned, 
Where it ſhalt be found for 
nim who pleads, when it 
is found in ſubſtance, but 
not in words, 1086 
Upon payment made 3 1 Sep- 
temb. 55 
Tryed upon an ill and void 
plea; how it ſnall be good, 
. I 


Whether it ſhall be an Iſſue, 
and may be well tryed 
when it is in the affirma- 

tire withont a negative, 
and the concluſion is, Ec 
de hoc ponit ſe ſuper pa- 
triam, & Querens militer, 

51.230.231 


kx 


| 
| 


ö 


| 


| 


| W 


vod ipſi nos ſum culpabiles 

min an Action againſt the 
Baron, for the wrong done 
by his Feme, 301 

Although the Plainriff joyn- 
eth iſſue upon a deſective 
Plea, yet having a good 

Declaration, and found 
for him, Judgment ought 
to be given for him. 


udg ment. 
here Judgment ſhall be 
Ides in miſericordia , and 
where [deco tapiatur, 22. 
128. 404. 
Where the Defendants ate 
found ſeverally guilty for 
2 J. ſeveral 
amages given, Judgment 
that eve of chm de in 
Mi ſericordia, and that one 
Mifericordia be againſt the 
Plaintiff, where the De- 
fendants are ſeverally 
ſound Nor guilty for patt, 
9 


3 
Where 


The Terond Fable. 


VVherc che Deſeriatt, Ader 


imp C epleads laty- 
e 


1 408 


Baron rd eme ſues in Treſ- 
paſſe, the Baron dies be- 
twixt the day ws i prius 
in & day Barco no gent 
62 entred, 366 

Indgement againſt Be#o# and 
Feu Executix , by Nihil 
dicit , to haye Execution 
de bonis proprizs, 373.379 

Iudgemert againſt-Barowand 


Feme , Oued capiantur in 


Treſpaſſe where the — ö 


is acquitted, 369 
Et s contra, 294 
Iudgment againſt an Infatt: 
uod non fr in Miſericor-| . 
dia, 2 
How it ought to be glven in a 
VVrir of Right, 231 
How it ſhall be, where ſeve- 
rall damaves are found a- 
gainſt leverall Defendants, 


Given fot the plainiitwbese 
the Iſſue is ſound for him 


upon an idle and void 


Plea, . 18 
Erroneous, becauſe it was 
Ideo tonceſſumeſt, 319 


Againſt an Executor, when it 
ſhall be of the intire 
where Aſſets is fonnd bur 
for part of the Debr, 119 

Againſt an Executor or Admi- 
niſtrator for coſts. 159 

Againſt an heir, where he 
pleads a ſalſe plea, web lie: 
not in his conuſance, 315 

Iudgement reverſed in ar 
Ejettione firme » becaulc 
the Declaratign was of a 
Meſſuage and forty acres 
of Land Meadow and Pa- 
ſture, and doth not diſtin- 
guiſh how much of every 
one. 129.414 

ludgmest reverſed, becaule 
it © appeared by che Decla- 
ration, that the Action was 
brought before there was 


any cauſe of Action, 415 


Iudemeht reveried in' che 
Common Bench, = 
an Attur j 

lo Arion by-# Bil 8 
N 

ment wis, Q. Qu 4 

til c yer lretr, 

thould have been pe . 

lam. 22419 

Inderdne' reverſed in Debt, 

becauſe che Deſendant 


teas payment of 21 . 6 

4 8d. fu che Plaintiff 
faith Now ſolvit the ud 21 
1. 6s. ö ct and ſo tiere was 
not any iſſue,” © 430 
VVhere ir {hall be ſor the 
PlrthrifÞ #free Verdict for 
him; although thefe be no 
originall VVrit nor Bill 


filed, 205 
[VVhere i ic may be tererſed 
for pit an affirmed for 
art. 338 


I gmedt to reverſe Lale 
ment in an inferiour 
Contr, mi a Fermdos given 

* for che Defendant, © The 
Plaintiffs Declaration be- 
ing il}, how it ſhall be gi- 
ven, 21 

How it ſhall be where Tenanc 
by Recerpt makes default, 

191 

Indgment 291inft an Attur- 
ney, who falſſy demean- 
ed himſelf, $5 

Againſt one who offered him 
(elf as 1 Sub:idic man to be 
bail, and ſo did (wear th at 
he was; and afterwards 
confeſſed it to be talſe, 196 

Agꝛinſt one for publiſhing a 
Libell, 12 

Aęainſt one for (candalous 
ſpesches, uſed to a Indge 
firting in Court, 362 

Againſt one for ſtriking in 
Wiſtmiziſter Hall filed 
bus Curin, 

Of the Pillory and fine; Q 
Ryot in a Reſcous, 364 

ludgement againſt one for 
cheating with falſe rokens, 

407 

Iudgement upon an Endict- 
ment for taking a child un- 
det the age of ten years, al- 


thowety the x parry did not 
By not Andi — 
er, | 
ſudgemene upon an rod. 
| Ment u on cheStature; 31 
. 8; "Bt taking a Maid 
nic forcibly ,” and 
py ers e. 348. 


JE his own houſe in 


2 City yo Nurtarily to the 
intent to burn che adjoy- 
ning houſes, 1275 
In Treaſon, tor counterfoic- 
ing Con, what it ſhall be, 

# >} » 279 

In Treaſon, upon the Statute, 
25. Ed. 3, for ſpeaking ttaĩ- 
terous words 284 int the 
Kinz, A 242 


Upon every convigien in 


Endictmemts, the Tudge- 

ment ought to be Quid ea 

platur, 363 
Judge and Juſticet. 


Chief Iultice of the King's 


Bench, how made and 
amored, 37. 47. 163. 291 
Removed, and pleads after- 
ward as a Serjeant at Law 
273 

Iuſtices of the Kings Bench, 
their authority, 154.335 


luſtices of theCommonBench 


made Iuſtices of the Kings 
Bench, and how thar Se- 
niority may be preſerved , 

* 


Chief Iuſtice of the Common 


Bench and Lord Keeper of 
the Creat Seal, both one 
erſon at one time, 436 
Chief luſtice of the Common 
Bench diſcharged, and a- 
nother made, 273 
Iuſtices of both Benches 
made, 1. 2. 153.163.247. 
273. 292. 40g, 

Chiet Baron of the Exche- 
quer hath hi: Office quam. 
dix fe bene geſſerit:; but the 
Tudees of both B uc hes are 
made drravie bene Placa 
Regis, 147 

Chet Baron being command- 
ed by the King ro forbear 
the — of his Iudi- 
ciall place in Court, wou'd 

6883 3 ner 


oy WM * — 


— 


= A 7 1 * 
E 


— - * — 


eee C 


1577 7 


not leave his xlacenortur- 
r his'Par ur 
[a facias, 58% 15 
J 985 ang Officer hm 
Jar of the Fon ate s 
1 ices 4 Oyen anc pi, 
chey p- 
Et 1 0 cir 
ar 


” 


1157 of 
- whether heyy 
N 
termine e the 
lame day. . 
Jalticesof Niſ pris or. Ty 
ſes · their authority,77.7 
Jullices of the Gez ten 


of Wales, their aut 


Ire 


25 | 249 

Juſtices of Peace, whether 
they may be made by, Parent, 
162 

What Acts he may do as Ju- 
ice of Peace ort of the 
County, 1 4 
Their power of Inquiring a- 


7 N 51 
{ng 


hority 5; 


bout Informations, 
Cannot compell any to enter 
Recogniſance, or may uſe 
any coercive power out of 
the County, I 54 
Whether they may take En- 
queſts, try, and determine 
civill offences in one and 
the ſame day, 
May take money to lye in de- 
poſiro for the {ecutity of the 
Peace, 322 
Their power upon the Statute 
of 5 Elix, of, Labourers, 
154 
Ovght not to aſſeſſe damages 
—— without enqui- 
ry by the Jury. 323 
Ireir power about making 
Orders in Caſe of Baſtar- 
dy, 154. 248. 255, 338 
Their power * the Statute 
of 15 K. 2. of forcible en- 
trie, 349 
Whether at their Seſſions, 
they may trie Souldiers 
running away from their 
Captain or Conductor, 51 
A Warrant from a Juſtice of 
Peace to an Officer, ſor the 


797 


316, 323 


þ 


; if 
Wor 
ce 


| - Juſtire, 1 


1921 
c MU never get 4 


tice, 


75 


Jerors, - 


admitted to bea;luror, 95 
Challenged 
marked ro be ſwornannot 
be - withdrawn, without 
conſent, +, 212 
Where if miſ-named it” ſhall 
be a miſ-rryall, 140 
Iurors having lan all cad 
not agreeing 
them, by conſant as with- 
drawn, , .. 348 
Whether Jurors in a private 
Iuriſdiction, have power to 
aſſeſſe damages for, the 
Plaintiffs loſſe in another 
Count 312 
55 
Every one may juſtiſie the ap- 
prehending of a Common 
Cheater with falſe Dice, to 
carry him betore a Tuſtice 
of Peace, 170 
None can juſtifie the cutting 
of anorhers Nets who fiſh- 
eth.in his Piſcary.; Bur he 
muſt take them image fe- 
ſant. 165 
Where in Treſpaſſe of Afſault 
and Battery the Defen- 
dant jufiifies at another 
day and place, 370. 414 


King. 
Whether tk the King may 


enter into warranty 
as Vouchee by the Attur- 
ny Generall; And how 
a Remainder in tail in 
him may be barred by bar- 
ring the Remainder orer. 


1 
ona e ol, a 1n- 
Nia ce, H Lt 6 - 
1 at his andi, 10 


-| Wherher one outlawed in a 
petſonall Aion may be 


ater. he. Was 


„one of 


| 


Where che King g may take ady 


Wantage of 2 ition 
broken wichout Office, 
. not, 71. 123 
Whepe the King and à com- 
on 3 may joyn in 
Aion, 186. 245 


The King may —. a de- 


murret᷑ or Iſſue; but noc 
anꝝ other perſon, withour 
„the. Atcurney Generalls 
ronſent, 253 
The King go preſent to any 
Church which he bach in 
right of Wardſhip, either 
under the Great Seal, or un- 
det the Seal of che . wn 
Wards, 
May trie his Iſſue at the Ea 
or by Ni ſi prias, at his plan- 
ſure, 


179 
The King ſball never render 


in value upon Nn 
6 


A common perſon ſhall not 
have execution againſt the 
Kings Debtor, untill agree- 
ment ſor the Kings Debe » 
203 
The omiſſion of a Clerk ſhall 
not pre judice the King, 


| 254 
| Wherher Error lies for the 


King upon an Editmenc 
of Reculancy, 362 
Whether a ſucceſſor King 
may take advantage of a 
lapie incurred inthe time 
of his Predeceſſor, 244 
VVhere a Freehold may paſle 
from the King / without a 
Patent under the. Great 

Seal, 36g 
VVhere ticle appears for * 
King, the Court, ex Officio.' 
ought to award for him 
428 


Lapſe. 


WW Here it Call incurce . 
260 
Vide plus in Quare impedit. 
Leaſes, 
Lefſee for pou aſſig nes over 
bis Leaſe in traſt for bim - 


ſelf; and after purchaſeth 
| che 


The ſecond Table. 


— 


the. Inheritance and occu- 
piesthe Land, and levies 
a nne wich proclamations : 
Whether this interett be 
barred the Truſtee not 
claigüng his Leaſe within 
five ygare, 8 
Whete one Covenants and | 
grants, that J. S. ſhalſ enjoy 

' ſuch Lands for 6x yeats; 
and J. S. covenants, to 
pay annyally ſuch a ſumme 
unco him : Whether this 
bea Leue tor years, _ 150 
Lea e tor years by Indeniute, 
by him; who hath noching 
therein 2 Whether it ſhall 
bind being found by Ver- 
dict, | 77 
VVhether a Leaſe for years 
may be deviſed to one and 
the heirs.of his body; with 
Remain-cers over, and ſhall 
be good by way of limita- 
tion, 167 
Leaſe, Habendum a die dab iis 
Indentur æ tox lite, with 
Letter of Atturny to make 
livery after the day; and 
livery is made accordingl”: 
Whether ic be a gone 


Lea'e, 7 
If the Leſſor ſell the trees, 


Leaſe for years, upon conduy: | 


living the Teuant foc life, 
and the Tenant for life cut 
them down : Whether che 
Vendee ſhall haveTrover & 


Conver ſion, 199 


67 
VVherher the Leſſor may; VVhar ſhall be a good ene 


have Trover & Conver ſion, 
when a Stranger, during 
the Leaſe for. years, cuts 
down and carries away 
timber Trees, 176.199 | 
Leſſee tor years affignes over 
his rerm, and the Leflor ac- 
cepts ofthe aſſignment; The 
Leſſor notwithſtanding 
may ſtill maintain his Acti- 
on of Covenant again the 
Leſſee,for a Condition bro- 
ken by the Aſſignee, 235. 

| 419 

Leſſee for years, upon condi- 
tion that he ſhall nor alien 
any part above three years , 
durivg the term; and ĩt he 


do, That the Leaſe ſhould 


be void: Who lets for three 
years, & ſo from thitèe years 
to three, years during the 
teren ot his lite: Whether 
this be 2 breach of the 
Condition, 308 


on, That he ſhall not᷑ alien 
abore three years dufing 
the rerm, ut ſupra; who 
lets at [#pra : The Leflor 
acceptsthe Rent of the A.- 
ſigneg at a day after: VVhe- 
this acceptance makes che 
Leaſe good. Cc. 368 
Leale for years, to begig at- 
ter a former Leaſe deter- 
mined, which is miſ-reci- 
ted; Quare when the laſt 
Leale ſhall commence, 
8239 


Leaſe for years by deed is tat- 
ed in a material partby che 
Leſſee, after the de i, ery: 
VVhether the intereſt and 


only, of the Lands whete- 
of he is Joynt. Nan”... WA 
bi Fame in Fee: V Vherher 
it ſhall bind the Feme, , 16 
Lealg tor. years by Few ſet- 
Zed in right of his eme, 
Or by Tenant by che Cour- 
teſie, is. void by his death, 
and not yoidable, 289 
5 Loo. MA. 
Where ĩt may, be within ano- 
cher Thee San the; 4 er- 
ence; berwixt a Leet and a 
Lee “ 
VVhecher for Ametcement 
in Leets and Court Barons 
upon à eiltreſs, damages 
and colts ought to be git en 
to the Av want, , 324 
Letter of Atturyy, 
By Baron and Feme, to deli- 


ver a Leaſe upon the Lind: 


. VYherher it is void or 3 
yoidable ouly by the Feme, 
134 


term be determined and Vid. plus in Lerſzs and Livery 


void as well as the Deed, | 
250 

Leaſe by a Biſhop by Inden- 
cure, reſerving the anci- 
ent rent ( but mentions not 
any rent certain, nor lets 
not all the Manor toge- 
ther, which was nſuall de- 
miſed under one rent) is 
a void reſervation and a 
void Leale againſt the Suc- 
ceſſor, 


f 


within the Statutes of 32 
H. 8. and 13 El;z, 16 
Leaſe made by Parſon, Pa- 
tron, and Ordinary being 
avoided by the next In- 
cumbent, diichacgeth all 
his Succeſſors, 60 
Lea'e for years by Baron and 
Feme ot the Lands of the Fe- 
me.: VVhether void or voi- | 
dable, © I6,133 
By Baron and Feme, of the 
Lands of the Feme, Haben- | 
dum from Mich, for lifes | 


& Serſin, ... 
Litells, 125, 7280 


Lan. 
VVherher ic may be by an 
Acminiſtrator, upon an Ex- 
tent ived by the Executor, 
326 
VVhether the ſale of the 
Goods of a Bankrupt by 
the Commiſſionere 0 ano- 
ther of them, be good aſter 
a Liberate, 106 
Vide tit. Extert, 
Licerce. | 
To incloſe an High- way, 
when, and how it ought to 
be obrained, I 
Limuation of Eftates, 
What hal! be 141d to beLimi- 
tation of an Elate & hat 
a condition, 167,267,417 
Limication of an Eftate upon 
a poſſ.biſity ager à pothibj- 
lity 1s void, Ann 17 
Limitation of Aion, 1. 
Vide plus in Statuten.. 
Liver and Seiſin. 


and Livery is made aſter By an Arrurney upon texte 


Mich, VVhether it be 
good, | 122 
Leaſe for one and twenty: 
years, rendring the an- 
cient Rent, by che Baron 


for ite A die dat, made 


the ſame day of the te. 
a void Leate nd Lg, 


1s 2 
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Where a Cuſtome thete, may 
be pleaded againſt a Sta- 
tute, 253. 263 


He the Cuſtomes there, ate 


td be certified into other 
„„ 
One tzken in Execurien' in 
London and temoved by 
Habeas (iu into the 


Kibgs Bench, bene com- 


74 
95 * 
* 


— 


: m red thete, it : 
forttrat Debt; and having 
diſcharged all caufes iu the 
Rings Bench, all be re- 
990 

Cuſtome for a Femt covert 

Merchant theté, 49 

Cuſtome, That ore being Ap- 
prentice and made Free- 
mn, may uſe apy Trade 
u denn. 1. 

Cuſiome, That every Citizen 
and Freeman ot London 
may. deviſe his Lands in 
Mortmain, 180. 416 

Cuſtome, That the Wife ſhall 
have the moity of the 
Goods whereof her hus- 

band dyed poſſeſſed, 25t 

An action may be maintaina- 

ble in London, hich is not 


actionable in the Courts 


at Neſlmiu ter, 255. 281 
Where and how Wills of 
Lands in London are to be 
proved, oy 
Aldermen of Lordon, their 
— 422 
Why the Archbiſhop of (ar 
terbury never makes any 
viſitation in London Dio- 
ceſs, 248 
Act of Parliament for the re- 
lief of poor Citizens and 
Freemen of London, being 
ſued there under ſourty 
Cuſtome for the payment of 
Tyths for houſes in Lon. 
dem and where the Suit 
ſhall be. 432 


= 
6— A 


Maintenance, 
Whether it be Mainte- 
nunnce for an Atturney 

to ſolicite anothets buſi- 
pefs in another Court than 


ecurion | * 


6.113 
e 


ldfothirion upon che Ss 


1 Manor. 


Le 19 k i, + 
epured parcell thereof 
1730 what time is ſuffici- 
ent to gain a tepſitation , 
3 424 
Mariage. 


ken way and martiech al- 
though ſhe aſſents thereto 
by force, It is a Mariage 
fithin the Stattite of 3 H. 

| 351 


** 
Whether a Fethe- divorced 


ſrom her Husband, and 


marrying, a ſecond in his 
life, be a Felony, Cc. 333 
Fine to the King for inveig- 


ling one, being drunk, co | 
marry in the night, &c, | 
40¹ 


Marſhall of the Kings Bench, 
The Office thereof not grant- 

able for years, 424 
The Priſon of the Kings 
Bench is not any local Pri- 
ſon > confined to one 
place, 152, 336, 


Meſſnage. 
What Land paſſeth by the 
Grant of a Meſſuage cum 
prrtinentiis, 12 


Miſnoſmer.” ; 

Of a Corporation, where it 
ſhall make the Deed void , 
1 3 

Of a Juror in his Chriftian 
name, whether aided by 
the Starures, 147, 407 
"Miſprifien, Vid. Amendments, 


Miſrecnall, 
Of a Statute , Quid operatur, 
95, 168 
Of the Kings Patents, where 
it ſhall make them void, 
| 2 -g3 
Of a former Leaſe ; Quere 


tutney 
tuͤte of Maintenance, 168 


Wöbzd it is, and what E be 
the 


we 


If a womirt be'Vidtently ta- 


| Miſ ſuing of Prociſs, 
Where aided 60 the Statute 


of Jeofayls, 6 
as in 
What ſhall be ſaid to be a 

Migtriall, 14. 74. 147, 

| 200, 207, 245 
Where it ſball de by miſs 

pamingdJarot, 145. 
Where twenty three ate only 
returned upon the Yerire 
facias, and twenty four in 
the Habeas Corpora, and 
the twenty fourth Juror 
not recurned, was ſworn, 
Whether it be aided bythe 
Statute of Jeofails, 202 
Where it is nor aided by any 
of the Statutes, 207 

Monaſterir. 
Whether Monaſteries diſſol- 
ved by the Statute of 27. 
H. 8. which were freed 
from the payment of Tyrh, 
be within che Equity, &c. 

o 
Nonſtrauns de feits, : 
He who cones in by actof 
Law, needs not ſhew the 
Deeds of his eſtate, 151 
Where upon a' Deed of Co- 
yenant to raiſe an uſe out 


of a particular eſtate to 
which he is not party, and 
yer claims by that Deed, 
whether He may plead the 
ſaid Deed, without he- 
ing it; And lere it ought 
to be ſhewn, 3's 
Where the Obligation ſhall 


be ſhewn by tiim, who is 
Aſſignee from” the Com- 


miſlioners of Bankrupts, 


153 

Mortgage, : 
Deviſe of all his Goods, and 
Mortgages to his Lxecu- 
tors is a good Deviſe ofthe 
Land Mortgaged, 26 
Deviſe of his Lands in A. and 
B. to ſeverall perſons and 
their heirs, and all the reſt 
of his Goods, Leaſes, Eſtate 
and Mortgages, &c, where- 
of he was poſſeſſed, to his 
wife whom he makes Exe- 


when the ſecond 1 
ſhall begin, 289.361 
Miſreturn of the Sheriff, 162 


cutrix;an Eſtate for life on- 
ly paſſed; 3231324 
Upon 


* 


—— AA AS 


pon Mor 


* What (liall be ſaid to be Mur- 


The ſecond © Table: 


4  Daugh ughrer | 
condition to 

e mony , a Sonne is 
ck after: Whether che 


Daughter may retain, or Whether it may be entted a- 


that che Sonne may ouft 
her, 
Mortuary, 
Whether a Prohibition lies 
for ſuing for a Mortuary in 
che Eccleſi alticall C 


172 
Murder. 


det, 93. 186 
To kill an Officer which 
comes to arrelt one; al- 
though he uſerh not the 
word of Arreſt , nor 
his Warrant, is "Mutder , 
* 132, 386. 
The often Aviking and Killing 
one who no refi- 
Nance, Is Murder, 93 


— 


Name, 


Ame of dignity ac ere 
N by the Palncitz ,hang- 


ing the Wit: Whether ic 
be canſe to abate it, not- 
withſtandiag the Statute of 
1 Ed. 6. 74 
Name of dignity of a Baron 
deſcendꝭ upon one who is 
ſued by the name of Kni 
What remedy he hath't it 
Execiition' ſhall not be a- 
warded againſt him, but as 
agaluſt 2 Peet ot the Reatin, 


149 

Naine of dighity of Baronet 
omitted; whierher ir be | 
cauſe to abate theWrict ,| 
and within the Statute of 


1 Ed. 6 271 
Name of Corporations miſta- 
ken, g 413. iq 


Name of a juror miſtaken, by 
what Statutes aided , 147 

Whether 2 Sheriff ou 
add his name of O ble 
Returns, 137. 41t. 431 
whe Lk * Patents name 
ner nathe 
came to 
9; 2 1 a tame 
| 


s roll, varying inſubltance 


certain Quid inde operatur, 


120 


041 geri In, 


Obligation with a'Condition 


Nolle proſequs. 
and a Bill obligatory , the 


ainſt one Defepdanc, and | difference, 377 
udgment prayed againſt] Shall not be void by vitiqus 
the ocher, 172,176| writing, 300. 302 


Oblizatives and Bills obli- 
Nos ab ſtante. eatory,how they differ, 371 
Whether a Nes eb ſtante of a Obligation generall fot the 


non recicall or miſ-recirall performance of Covenants 
of a former Grant in the doth not alter the nature 
King: Patent, ſhall aid the of Rent, but that ic ought 
Grantee or not, 143 | to bedemanded, 54 
Obligation wich condiciou 7 

Nionſuit, for performance of a Sy- 

Upon a Record ofa Nr monaicall Contract, is 


void, , 263. 307 
from che Plea roll, and a With a condition to reſigne a 
new Venire facies awarded nefice upon tequeſt; 


agreeing to the Plea roll, whether the Condition be 
147 Symonaicatl & makes the 

a Obligation 101 1, 129 

Notice, Wich a condition to pay up- 

When and to hom it ought on the 3 f. of Septemb Pay« 
tobe given, 23. 94417 ment is pleaded to be at 
Where it oug phe to be talen the day: And the Verdict 


upon perill, &c; 285 found, there was no pay- 

Of a By-law, when, and how ment the ſaid 31, day, 73 

ic onghr.co be given, 337 With a condition fo: thi 27 
Nil tiel Record, ment of money at — 


pleaded, 217. 410 How it ſhall be Schar 
by acceptance of anot 
Nuſances. Bond before the dz 2 a 
Whether the ere&ing of a| ter; o. 139 


* upon the High- way, With a Condition, Thar the 
1 ſhut with the | Baron ſhall ſuffer his Feme 

— be a Nulance, 133 to enjoy the goods of her 
Whether, every'one may a- fitlt husband without 
bate a Nuſance upon the claim; What ſhall be (aid 
High-way z 133 cobea b. teach thereof, 148 
Ete ding of a Tallow Fur- By the Baron, with a Condi- 
nace t. a Nuſance, 357 Vow co ſuffer his Feme to 

| Nuſances ought to be certifi-| make a Will; Whether ir 
ed into the Court, That (hall binde bim; and hat 


they are abated or avoided, | WillcheFemein ſuch caſe 

before cheEEndimenr hal | may make, 159,433 
be quaſhed, 2 With 2 Condition; Where 

AY | ic ſhall begood according 

AA 85. —| rotheintencion of the pat- 

Oath, ties, thou h not according 

to che words, — g 

W Here an Oath may be With a Condition; Whete it 

inlatged by dire tion | ſhall be taken accord ca 

of State, for the executing common Parlance,&c,1 63. 


of an Office, without an a Whether an Obligation wa 
AK of Parliament, 18 | be taken by a Sheriff. . 209 
Hhhhz Obliga- 


4 
| 
| 
| 
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The ſecond Table, 


Obligation, Quirginta for 

Quinquaginta, 301 
Occupanc je, 3 43. 
Offices and Officers, 

Off :er and judge, where one. 

may be, | 98 


puni ſned, although what | 
he. doth is by VVarrant 
from a J utitce of Peace, 
TER» | 287 
By what Ads, and for what 
cauſes Offices may be ſei- 
zed, 43. 153. 353 
How they may be ſurtendted 
or determined, 143 
VVhete, if granted in Revec- 


ſion atrer an Eſtate for life, | 


exercendum per ſe, vel ſuſſi 
cientem Depmratum ſuum, 
it be good, 203. 401 
In Miniſteriall Offices, De pu- 
ties are allowable, - 
The Office of Marſhall of the 
Kings Bench, not granta- 
ble for years, 425 
Of the cuſtody of a Park or 
- Steward-ſhip of a Manor 
© granted with the caluall 
profits; how it may be diſ- 
charged or determined 43 
Of a Biſhops Chancellor, to 
whom grantable; and 
whether the Grantee may 
be ſued in the Spitituall 
Court and deprived there, 
and chereby lote his Free- 
hold, | 
A "Sentence in the Star- 
Chamber cannot take away 
an Office which is a Free- 
hold, 40 
Office of a Commiſſiry; whe- 


ther it may hegranred ta 


Lay petſon, 188 
What Offices be within the 
Sratures of 1 & 13 Elis. 
of Spirituall perſons, 188, 


401 | 


uſes of Offices by Commiſ- 
| fion under the Great Seal, 
and · by Inquiſition under 
the Exchequer Seal, 123 
Oxferd Hui verſity 


8 Its Charters and Priviledges , 
VVhere an Officer ſhall be | © | 


52,62 


- — — 


Parapbernalis. 


Hat they be, and whe-, 
ther the Husband 

may 
will, 250 


Parceners. Vide Jemenants. 
| Pardons. 

Expoſition of à generall Par- 
don, ; 254 
Whether a generall' Pardon 
by Parliament ſhall diſ- 
carge colts taxed after the 
Parliament, for offences 
committed before, 6. 33. 
48. 140 
Whether it ſhall di charge 
edſts in the Spiritual Court 
in a Suit for Deſamation, 
| 113. 140 
Whether a generall Pardon 
extends to pluralit ies, 258 

\ \F 26 
Whether the Kings pardon , 
aſter a Sentence in the 
Star-Chamber, ſhall dil- 
charge the offences and all 


diſabilities appointed by 
the Sentence, © 


.  ,* 4 1 
To what things the Kings par- 


don by Parliament, of all 
offences before ſuch a day 
except for things depend- 
ing by Brill, & c. ſhall ex- 
tend unto, 48. 126 
Whether the Kings Pardon 
by Parliament, ſhall dif 
charge Excommunication 
or Proceſſe of contempt, at 
the Suit of the party, 144 


| 491 
VVhat Offices an Infant is 
capable of, 491 


Offices by inqui ſſtion. 
VVhere they ought to be 
found, before the King 
can take advantage of a 
condition broken, and 
where hot, 71. 123 


The difference and ſe verall 1 granted ip Man- | 


* 
- ** 
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Where, in a Generall Pardon 
by Parliament, there be 
divers offences excepted; 
whether the Cout ſhall. 
allow and ciſtharge the 
party, without pleading it, 

| 's, 324 


| 


| 


What ſhall 


| 


diſpbſe them by his 


| flaughter, that che partie 


” hal 


© ſhall not finde Suretiés 
' for his 


good behaviour, 
Paw: ' 433 


Ariſh. 
ö be ſaid ſueh a Par- 
Tiſh as may make taxation 
ſor theic Poor, 95. 286 
Clerk of che Pariſh elected by 
"the Veſtry, - —.* "936 
+ Parliamemt, 
Sedirious A As and Conſpira- 
cies plored in Parliament , 
may be puniſhed out of 
Patliament in the Kings 
* Bench, 131,152 
Patſons Patron, and Ordinary 2 
ed Cult fed K. 
"Parſon, Patron, and Ordi- 
naty, before 13 Eliæ. made 
a Leaſe for ninety nine 
years, there being a for- 
mer Crant of the next a- 
voidance, The Parſon dies; 
the Grantee preſencs an 
Incumbent, who avoided 
the Leaſe: It is thereby 
totally ayoided as to his 
Succeſſors, 430 


Whether an Obligation en- 
cred by the Parion to his 
Patron, to reſigne, be 
Simony, 129 

Patents, 

Where Letters Patents ought 
to be pleaded ſub Magno 
ſilo Anglia, 332 

Where Letters Patents name 
Lands by another name 
then when it came to the 
Kipg, yet by a name where- 
by they are then known 

Vid inde operarur, 120 

Where the Kings Patents do 
nor recite or miſ-recite a 
former Grant of the ſame 

thing; Whether it ſhall 

4 1 or whether a 0 

_ «þſtame ſhall not help it, 
| 143 

Parents of the places of the 
Juſlices of the Kings Bench 
and Common Bench, 
how they vary from the 
Barons of the Exeche- 

uee., and how they 

| ſhall be determined, 
: 147 
Whethec 


The ſecond Table. 


Whether there can be a Pa- 
cent for Oyer and Terminer 
in civil caules, 232 

Juitice of Peace by Patent; 
whether it may be, 162 

Payment, 

Where payment of damages 
to the Plaintiff ſhall be 
pleaded in a Scire facia, to 
have Execution or Relti- 
tution, 239 


Where payment being againlt} 


matter of Record, cannot 
be picaded as a diicharge , 
23 
Peer of che Realm, 
hat Execution ſhall be ta- 
ken forth againſt him, who, 
hanging the Suit, is made a 
Peer of the Realm, 149 
Whether he ſhall anſwer in 
the Star- chamber, &c, up- 
on his Oach, or upon his 
Honour, 6 
Sued by Proceſs to outlawry ; 
what remedy he hath to 
ſtay it, { 49 
Vicount , of what * 


9 

There cannot be poſſeſſis fra 
tris of a Barony, 437 

lace, 

In what place and Conntrey 
every Action is to be 
brought, 102. 132 

Whether a Fine or Recovery 
may be by the name of a 
known place, out of any 
Vill or Hamler, 196,201 

Pleas and Pleadings, 

VVhat amounts one!y to a 

general iſſue is not good, 


112 
Where adjudged ill ſor miſ- 
priſion, 308.315 


\. VVhere the pleadingthe per- 
formance ot a Condition in 
the generality according to 
the words of the Conditi- 
on, is good, 141 

VVhere neceſſary circumſtan- 
ances (hail be intended in 
pleading, 115,134,141 

How a Copyhold Eſtate ſhall 
be pleaded, 137 

Statute Staple, how it ought 

to be pleaded, 264 


VVhere the pleading of m” 


E xoneravit without ſhew- 


iog how ſhall be good, 279 | 


Preamunaire, 


Pleading of the performancef _ : 
of Covenants, according ' Artainders therein, how they 


ro the Condicion of the 
Obligation, where one of 
them is in the ciſ-· junctive, 
is not good, 305 
Pleading the Inducement to 
a Tra. ers needes not be ſo 
preciie as another Plea, 
319 
Of a Commiſſion by Letters 
Patents or Proclamations , 
and doth not ſay ſ#b magno 
file: Whether it be 
good, 130. 332 
Pleading of a Feoffment, and 
doth not ſay, by Deed, and 
yet good, 247 
A payment being againlt 
matcer of Record cannot 
be pleadedas a diſcharge, 
| 239. 
Where matter of Fat may 
be pleaded in diſcharge of 
a Record, 229, 
Eſtates determined need not 
be mentioned in pleading, 
a 303.364 
How a general pardon where 
divers offences are excep- 
ted, is to be pleaded, 324 
Surrender Dimiſſionis pra- 
dicta and not of the Eſtate 
or Tenements, &'c, Whe- 
ther. good pleading, 72 
Vide tit.payment, 


Pledges, 

Where Pledges ad proſequen- 
dum are omitted. Whether 
it ſhall be cauſe of ſtay, or 
to avoid the Judgment, 65. 

11 5.43 I 

Whether money may be ta- 

ken for Pledge, 322 


Poſuibility, 
Cannot be transferred over, 


343 
Limitation of an Eſtate upon 
a poſſibility after a poſtibi- 
lityzis not good, 417 


Poſſeſſio fratris. 
Cannot be of a dignity, 437 
61 


Poſſeſtio ſororis. 


ſhall relate, 123 


Preregative. Vid. King, 
P 7 eſc 71 pt jon, 


| To haveWarren,how it ought 
to be pleaded, 227 
Thar Legem Terra, he 
ought to be diſcharged of 
the payment of Tythes for 
wood ſpent in his houſe for 
firing or for-Fences, is not 
good, 8 80 
Wbere it lies for Inhabitants, 
or oceupiets of Land, 302 
Where Preſctiption ought not 
to de petrlonal, but in the 
thing prelcribed, 237.302 
Preſcription againſt a Preſcri- 
ption cannot be, but the 
one ought to be traverſed 
and put ir. Iſſue, 212 
Preſcription de non Deciman- 
do of Lands in the hands of 
the King or Spiritual per- 
ſon ; It they come to a Lay- 
man, the Preſctiption is 
derermined, Ando where 
a Spiritual perſon hath a 
diſcharge by priviledge, 
6 


Preſentment to Churches , + 


By the King, under what Seal 
it ought ro be, 71 

Whether the preſentation or 
vacancy be traverſable in a 
Quare impedit, 

Pre ſentatis ad Eccleſiam is al- 

waysto be intended of a 

Parſonage, 33. 


Principal & Acceſſory, 


Acceſſory ought not to be 
condemned, but where the 
the principal is attalnted, 

40g 


Lil Nile 


T be. ſecond Table. 


Priſon and Pr. ſoxer, 
Every place where one is re- 
trained of his Liberty 1s a 
„ IPr1ton, 152 
Priſon of the Kings Bench; 
Ind Fleët, ho] hey may be 
removed to other places; 
5 Ar 155.335 


Þ4 | 
- 4 


. = 
how to be 


1.911! 


Priſoners, 
28701 8 10. 325. 


Priſoner for Pelo,Where he | 


© - {Althaie Coanlel, and in 
what matters, 95. 105. 125. 
L TO eon. 266 

Vide plus tit. Imprifonment, 


| Priviledges, © 
Or rhe Unter tes; 52.62 
For Serjeants at Law, and 
their ſervants, to be ſued in 
the Common Bench, and 
nd elſewhere; '© * 60 
ForAtcurneys and Clerks of 
the Coutts, not to be preſ- 
led for Soldiers, 8 

Not to bexr Offices in their 

-*Pxrilh, * „ a3 

a Privity. 

Where Actions ſhall be 
broncht upon the privity 
of Contract; and where 
upon the p ivity of Ettate, 

101,133,136 

' Pracerends. 

Granted into London, where 
the Ad ion is maintainable 
which lies not in the Kings 
Bench. 255.3 50 

Proceſs," : 

Where P:oceis miſ-ſvediis a1- 

deci by the Statute of you- 


- 


fails, 4 
Subpœna, how it ouęht to be 
{erved, oy 388 
Proclamations. 
How they ought ro be made 
and pleaded, 130 
Prabibirian. 


Wbat ſurmiſes ſhall be good 
in a Prohibition, to ſtay 
Suit for Tythes, 2 

For Suit for Tythes of Foreſt 


Land purchaſed of the 


King, 67 
To ſtay a Suit ſor Tythe of 


ordered, 


85 | To the High-Commiſſioners , 


Vvoung Trees planted in a 
Nurſary, upon purpoſe to 
be rooted up and {old to 
be planted in otber Pari- 

; ſhes, 8 

Io ſtay Suit for Defamation , 

for matter ſuable at the 

Common Law, 78. 146. 

1d 207.225. 248.3 29 

Where t 
band in the Spitituall 

Court propter ſa uitiam, &. 

5 11.160 


To ſtay a Suit for Tyrhe ot Prohibition tor two 


he wife ſues the huſ- 


Whether grantable to ſtay a 
Suit in an Appeal for ſa- 
vving coſts, the principall 
caute being diſcharged by 
the Pardon, 33 
To ſtay a Suit in the Eccleſia - 
flical Court againſt an Ad- 
miniſtrator, tu make dittri- 
bution amongſt the Kin- 
dred, aſter Debts, and Le- 
gacies paid) 45.141 
Where the Chanceldorſhip of 
a Biſhop is granted for lite ; 
2nd he queſttoned- in the, 
Eccleſiaſtical Court con- 
cerning his ability to exar- 
ciſe that Office, thereby to 
depri: e him, A Prohibition 
was granted, 47 
For (wing in the Vicechancel- 
lors Court at Oxford, for 
temporal cauſes, 52.62 
To ſtay a Suit in the Spitituall 
Court for a Will of Goods 
and Lands, 67.8 1. 118. 
287 
Prohibition denyed, becaule 
the party who prayed it, 
had long and often before 
in that Suit; admitted the 
Juriſdiction of thoſe Eccle- 
ſiaſtical Courts, 69 
Upon the Statute 23 HF. 8. for 
ſuing out of the Dioceſs in 
the Prerogatite Court, for 
a Legacy, upon a Will pro- 
ved there, 69. 115 


1 


where they ſentence a cauſe 
afrer a general Pardon, or 
meddle with a cauſe not 
warranted by prizes Eliza- 


Fiſh taken in Rivers, and 


the Sea, *** 192,247 
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bethe, although it be in 


Ku 


- 
. 


theit Commiſſion; 80 


It granta- 
ble where they ſeverally tu- 
ed in the Spiritual Court, 

; 115 

Where a Prohibition may be 
granted alter conſultation 
upon the ſame Libell, 

151 

Where ĩt may be granted up- 

on a Suit for & Mortuary, 
172 

If granted, and the party ſtill 
proſecutes his Suit in the 
Spiritual Court, he fhall 
pay damages and coſts for 
his contempt, 403 

Where a Prohibition lies up- 
on ſurmiſe, That the Lands 
of the Monafteries were 
diſcharged by the Statute 

of 31 H. 8. from payment 
of Tythes, 305 
Whether a Prohibition lies 
for a thing done in Freland, 
bj 192 

Prohibirien to ſtay a Suit in 
the Stannaries, 242 

To the Court of the Marches 
of Wales, 382,433 

Ie the Court of Requeſts for 
fuing there, where he was 
barred by the Common- 
Law, or by the Statute of 
Limitations, 432- 


Property, 


VVhether the property of 
Timber Trees, cut down in 
the time ot the Leſſee for 
life, belongs to the Leſſor, 
or Leſſee, 199 

In Creatures fere natur æ, how 
to be claimed, 390,391 


Proviſe, 


Where a Proviſo in a Statute 

may be viven in Evidence 
without pleading, Cc. 

230 

How Proviſoes in Deeds are 

to beconlirued, 91,132 


Quart 


— — — — 


The ſecond Table. 


— — — — 


Quare Im pedit. 


VV Hether the Incum- 
bent who comes 1n 
pendente Brevi, ſhall plead 
in barrez T5 

What damages ſhall be reco- 
vered ina Quare Impedit, 

103.125.249.254 

Preſentation alledged and va- 
cancy thereof by reſigna- 
tion or death; Whether 
the preſentment or the 
manner of vacancy may be 


rraverſed; and what matter 


is principally traverſable, 


36.75. 124.276.424 


VVhether a general Pardon 
extends to pluralities, 

259 

The King may preſent to any 

Church which he harh in 

tight of his Ward, either 


under the Great Seal, or 


under the Seal of the Court 
of Wards, 71 
Whether a ſucceeding King 
may take advantage of a 
Lapſe incurred in the time 
ot his Predeceſſor, 244 
Que Eſtate, , 
VVhere it ought to be ſhewy, 
39.415 
Quod ei deforceat, 

vvbether ic lies at the Com- 


8 mon Law, 3 3 I 
"How it ſhall be brought in 


males 128.190. 226. 
321 
ide plus in tit. Writ, 
Que Warramto. 


Where amendment ſhall be 
ina QnoWarrauto, 102 


Recognilance by Bayl in the Relation of a Liberate to the 


Common-Bench , how ic 
differs from the courſe of 
Bayl in the Kings Bench, 
346 
Record, 

VVhether a Record of the 
Kings Bench may be re- 
moved by Cerciorari into 
the Chancery, and ſent by 

Mittimus into other Courts 
to be executed or other- 
wile, 217 

Wherher à Record may be a- 
voided by matter of fate, 

Gy 

Where a Record for the —_ 
lixity of the pleadings 
rherein was ill, and the 
Clerk fined therefore, 

117 
Recovery. 

Of dammages in one Action 
where it ſhall be a barre in 
another Action, 24 

Againſt an Infant by bis Gar- 
dian, who vonches, Cc. 
whether it ſhall binde the 
Infant, 22 

Of the moiry of Land, ĩs gooc 
for a third patt, where he 
who ſuffered the Recovery 
had but a third part of the 
Land recovered, 78 

Common Recovery againſt a 
Diſſeiſee to an uſe, is good, 
againſt him and his 5 

282 


Vide tit. Common R ecovery. 


Recnſants and Papiſts, 7. 12, 
242.362 

Relatton, 
How acts done in Term-time 
ſhall relate to the firſt day 
of the Term, 73 


Extent and Return, 


106 
Of an Arrainder in a Prews- 
"ne; whether it ſhall be 
rom the time of the of- 
fence, 123 
Releaſe. . 
VVhether a Releaſe ſhall be 
irom the time where a 
Noelle proſequi ſis entred a- 
gainſt the one Defendant, 


and Judgment is given a- 
gaintt the other, 173. 
396 


Releaſe by a Covenantee , 
whete it ſhall be a barre a- 
241nſt the Athznee of a Co- 
venant, the breach being 
afrer the Aſhenment , 

: » 368 

Releaſe by Baron of his wites 
Suit in the Spiritual Court 
tor Defamation, is a good 
Releaſe quoad the coſts, but · 
not quoad the Defamarion, 

161 

Two Obligees joyntly and 
leverally ; One being ſued 
and pleading, the Plaintiff 
enters a Retraxi : whether 
this be a Releaſe and Diſ- 
charge to the other, 


Relief. Vide Ward, 


Remainder, | 
VVhethet the Remainder of 
a Term may be limited af- 
ter the death of the firſt 
Deviſee, without Iſſue then 
living; and whether ic may 
be defiroyed by the aliena- 
tion of rhe firſt Devilee , 
166 
Remainder to the firſt Son, 
Tevant for life, who Hath 


Raſare of 4 Deed, To what time a general Par- | Iſſue, and to his Heirs; and 
don ſhall relate, 6 | {orothe ſecend Son, Re- 
V V Here ic ſhall deter- V Vhether à Judgment ac- | mainder to his Heirs: whe- 
| mine the Intereft| knewledged ſhall relareto | ther the Fee velts preſent- 
paſſed thereby, 239 the firſt day of the Term, or ly, 26 5 
Keoogniſance, to the qnuarta dre poſt Vide 3 L 
n(ervanda, how 1t 73 -: Renwitcer, £ 
— — — 283 | How Deeds inrolled hall be Where it ſhall be eſtopped 
For the good Behavior, what conſtrued to have relation | by a VVarranty deſcended, 
acts hall be breach there-| to make Acts good, 78. 103 
5 358 155,413 _ 
Itii 2 Rent, 


— On 


ße ſecond Table. 


*F Kent. 
Ought to be demanded, al- 
ough there be an Obli- 
gatipn tor the performance 
of all: Covenants and pay- 
ments, 54 
Renc-charyge for life ſuſpen- 
ded by acceptance of a 
Leafe tor years of the Land, 
is agajn teviyed by ſurren- 
det ot the Leaſe, 72 
Rent, charged by Tenanc for 


lite, and confirmed by him | 


in remainder within age; 
how ic ſhall enure, and 
how binds, 73 
VVhere Rent is granted of 14 
|. per anuuns, Halondum 7 |. 
_ from ſuch 2 time, for 38. 
Je; and the other 7 l. 
trom another time, for 27 
years.; And if the ſaid 14 

1. der an. be behind &cithat 
he may diſtrain, c. Whe- 
ther this be one or ſeveral 
Rents, | 110 
Where the Leſſee Covenants 
ta pay to his Leffor and his 
heirs ſuch ap annual tum ; 
Whether this ſhall be ac- 
counted a. Rent reſerved, 
232 
Where in à Leaſe for years 
Rent is covenanted to be 
paid to the Lefſar, his beirs 
and Adminiftrators : whe- 
ther it hal! be paid to the 
Heirs and -Executors, 150 
VVhether Rent reſerved to 
one, during the Term, ſhall 

30. to his Executors, 

| | 210 
Reſervando & ſolvends Rent 
to the Baron and Feme, up- 
on a Leaſe of Land of the 
Barows : :Whether it ſhall 
be a good Reſervation to 
the Fee, 210 
Refryation in a Leaſe of the 
ancient Rent, not mentio- 
ning what in certain, iſ it 
-reſerves or excepts any part 
anciently demiſed , it 
makes it a void Reſervati- 
ons | 68 
Rent Seck granted out of Dale 
payable at Se, demand 
thereot at Dale is good, 


365 


| 


Rent Seck granted, and 6 d. 


Ket urs. 


delivered in name of Seiſin What ſhall be a good Return 


theteof, good, 365 
Aſſue brought of a Rent Seck, 


365 
Ryepleader, 

Shall not be allowed where 
admiſſion, inſticution and 
induction is pleaded, and 
Iſſue is joyned upon the 
adiniſhop, avd inliicutien, 
where it ought to have bin 
upon the induction, 276 

Keplicatien. 

Where à Replication at large 

may be to a Barre at large 


279 
Intendment ſhall make a Re- 
plicationgood, 57.66 
If che Replication be no: 
good,yet if the Bar be ill in 
lubſtance, Judgment ſhal 
be for the Plaintiff, ; 
where a Replication ſhall be 
ill becauſe he did not con 
clude his plea ; Et hoc petit | 
Quod inquiratar per pa 
117 


triam, 


by the Sherift in a Sorre fa- 
cias upon a Recognilai: ce 
againſt the Heir and 7 err- 
renart, 215,238 
Upon an extent made after 
the death of the Conuſee, 
325,330 

VVhether a Return by the 


Sheriff of a Venire facias , 
by his name and addition, 
Nuper Vicecomes be good 
or no, 136.412 
In an Habeas Corpat, the re- 
turning che cauſe of the 
commitment of the prilo- 

ner oughke to be certain, 
94 

Retraxit. 

Two Obligees joyntly, and 
ſevetally, one being ſued, 
pleading, and the Plaintiff 


| enters a Retraxu:Whether 


this be a Releaſe and Diſ- 


charge to the other, 396 


Re ver ſion. 


Where there ought to be a 
ſpecial Replication, 370 
Repugnancie, 
Where a repugnant clauſe to 
the premiſſes (hall be void, 
and ſhall nor. deſitoy the 
premiſſes, 267 
Where a Verdict (hall be void 


by realon cf Repugnancie, 


356 
Requeſt. 


7 
Where it ought to be alled- 


ged in an Aſſumpñt, 24. 
Where: ſpecial requeſt ought 
to be alledged, 281 
3 man — to do a 
ing upon Requeſt, or rra- 
ſonableR t, " 218 
Vit. tit. Dem 0 


Recerpr, 

Where Receipt fhall be after 
Receipt, and what ſhal be a 
Traverſe where cauſe: of 
Receipt is alledged, 191 

FTeſcous Vid. Execution. 
Re yore Vid. Kent. 
. + Reſpenaes aufer. 

VVhere it ſhall 


6,410 


Where a Reverfion onely is 
granted, whether Lands in 
poſſeſſion pals thereby , 

290 


| 


be — 8 


Where the Leſſor waives the 
ſſeſſion, the Reverhon 

alls in Eſee, beſore the Leſ- 

ſee for years enter, 78 
Grant of a Remainder or Re- 
verſion to commence in 
futuro is not good, 394 


Revocation, 


8. VVhat ſhall be ſaid to be a 


Revocation of a Will, 
16 


VVhar ſhall be ſaid to be 2 


Revocation of a former 
Deed _ 339 
Riots, 


Judgment in a Riot and Reſ- 
cous, 364 


ran 


Stire facias, 


T cannot be upon a Judg- 
ment in any Court, but 
| in that wherein it Was 

given 


The ſecon Tal ale, 


— —— — 


given, alchough it be re- 
moved in Chancety by 
Cerciorari & — clog 
by Mittimus out of the 
Kings Bench, 23 
The firit Scire facias upon a 
Recogniiance to have Exe- 
cut ion, ouęht to be in the 
County where it Was ac- 
knowledged, 228 
Two Scire faciar's into two 
ſeveral Counties although 
death be alledged in the 
one, it thall not prejudice 
the orher, 373 
Granted againſt the Admini- 
nilirator upon the Recove- 
very of a Debt againſt an 
Executor, who dyed i inte- 
ſtate of a Debt of the Te- 
ſtatots, 119 
Whether Scire facias lies, to 
have Execution, where the 
paity taken in Execution 
by C apias Eſcapes, and reſ- 
cues himſelf, 174.185 
To have Execution of a J udg- 
ment in Debt by the 54 
ron, 15 o. 164 
Upon a Reconuſance of the 
Fathers againſt the Heir 
and Terr-Tenant ; how it 
ought to be returned, 315, 
228 
Brought to avoid a Patent of 
anOffice upon caule of for- 
feiture, 353 
Whether one claiming by a 
Conulor by fine, or other 


Record,may maintain a di-| 


ſtreſs without a Scire fa- 
ciat, 434 
No Writ of Ertor lies in the 
Exchequer Chamber upon 

2 Judgment in a Sch e fa- 
cia 219. $35 
Whether a Scire facias may iſ- 
ſue again({trh&Bayl, where 
no Capi is awarded a- 
gainlt the vrincipall, 
295 

Brovghe for dot paying a Fine 
aſſeſſed upon him at the 
Juſtices Seat ot the Foreſt, 
296 


Upon a Recogniſance of the 
358]. 


Good Behaviour, 


* 
1 


Sheriff, 
| When he is to be choſen and 


| Seal, 

| Where ſub Magn Sigi 
Anglia ought to be pleaded 
eicner in Letters Patents 
Ol Proclamations, * | 115. 


15 
Whar chings ſhall 3 unden 
the Exchequer Seal, 369. 
3800 
What ſhall paſs under the} 
Seal of the Court of Wards 
I 
Fot inicution and induction 
it needs be under the E- 
piicopal Seal, 249 


ä Sei ſin. 237% 
Where in an Avowty Seiſin 
of the Rent ought to be al- 
ledged; and wherein i It 1s 
onely traretſable, 58.59 
J ury finding Seiſin ot one Co- 
parcener is a luffirienr fin- 
ding tor both, "375 


Ser jeants at Law, 


Their manner ot Creation, 1. 
48,60 

Created, 8.51.59. 142.409. 
421,436 

Theic Writ ought to be retut- 
nable at a day certain 
Term, 

Where they and their Ta 
vants onęht co ſue and be 
ſued, 59 

Serjeant and Chieſ - Juſtice, 
the ſame perſon ſworn the 
ſame day, 

Chief juice removed doth 
practiſe aſter as a Ser jeant 
at Law. 273 

| Servant, 

Where in jutification he ſhal 

de in a better condition 
than his Maſter, 22 


nominated in the Exche- 
quet, 9.432 
His Oath, by what Law, and 
| how: there may be an ad- 
dition thereto, 18 
Whether he ought to adde 
hisname of Office to re- 
turns, 137.413.432 


5 


Whether (HE. may. execute 2 


— tit — bimſelf is _ | 


If bs arreſt one by cen 
returns not che Writ at 
the day, it is a tortious ar- 
teit. But not ſo in his Ser- 
vant ot Bayliff, 322 

Upon gſcape. of one in Exe» 
curien, it 1s at the parties 
ele ion to the fue Priſo- 
net ot the Sheriff, 77 

How he ought toexecute Ju- 
dicial Write, not wit httan- 
ding the death of the par- 

ty; 325.330 

What Fees he ought to tale 

tor ſerving Executions, 
209 

What Actions his Executors 
are ſubje ct u to, 387 

Intotmation againſt an Un- 
der- Sheriff tor ſereral foul 

Mi!demeanours, 411 
Ship. 377.437 
Simom. 

What it is, and it it were an 
offence before the Statute 
dt 31 Eliæab. whereofthe 
Common Law took any 
notice, 241.157.263 

Whether it be ſuch an offence 
as ſhall avoid an Aſſum pſit 
or Obligation, 245, 256, 

263 

Whether an Obligation en- 
tred by the Parion to is 
Patron to teſign, be Simo- 


ny, 129 
Saldiers. 

Whether their departing 
from theic Conductor with 
out Lice dle be Felony, 

51 

Clerks and Atturpeys of the 
Courts at Meſtminſter, 
ought not to be pteſſed for 
Soldiers, | 8 


Solicitor, 

Who may be a Solicitor, and 
whether he may take any 
Fees, 114 

Solicicor Genetal, his annuall 
Fee, 274 


KkK k Statute 


| 
| 


a 2 7 


be g ſecond Table. 


£ ; 21079xSrarare Sr4ple 
1 ns pleated 
264 
The weck edge were vpon 
58 1nMhznceryya 516. 330 


Mor one hb Gains) by | -© 


-124 Com:orbs fine or other 
Record, may inaintain a 


2E Alnes witkvgt © Scive fa. * 


22 ring, 17 23 11 aw 
- 9:1 See : 
bw they! ate tobe expou 
£7127 3 88 383 
Whete a Proviſh if 48tature 
may be given" in etidence 
C without p picading, 230 
Where à Statate milſ-reciced 
thall: make ths Decharati- 
Zon il, 96.168 
Searures "of explitition mult 
de conſtrued 6ntly' accor- 
ding to thewetds) and no 
with any equity orinend. 
ment - 23 
Vide tit. Damage. 
Stature of Merton ca T, 1 
' Daxer,: mn 0-07 
Srature 12 Ed.1 ref Kufa 4 
Quad e. ; deforceat, 321 
Stetteef Winton 13 Ed. 1 for 
Hue and Cry, 19. 26,30, 
112.142 245. 276 
waſtes, 2armo 13 Reg. Ed. 1. 
a 2. cap. 1 ide Dee. 
> Attionalibus, whether i it ex- 
tends to Copydold, 8; 
2 
Weſt z. cap. 2. of Pledges Pri,” 
upon Replevin, 322,431 
Weſt. 2. cap. 3. in vita, 31 
Weſtc2, cap. 4. Qued ei defor- 
; ceat, 321 
WefF,2.cap,20 of Eleg its, 32 
WP, 2.cap, 46. concerning ca- 
Hing down of Hedges, Ee, 
204.317. 419. 
Statuta edita tempore Reg. 
Ed. 2. 
Anno 12 Fd. 2. c. 5. of Return 
by Sheriff, 136 
Anno 12 Ed. 2. For E ſſoins, 24 
Stat. Edit. temp. Reg. Ed. 3. 
Ammo 4 Ed. 3. cap. 17. f Atti- 
ans by Extcmtors, 216 


434 


# 


Wu 


Anno 9 Ed,z.cap, 3. of 12 


ranuce, 


Anno 18 Ed 3. of the Sho 
Oath 18 


— 15 Ed. 3. cap. I, concer- 
ning Lapſe of Bengfices, 244 
An 25. d,z.cap.2. 70 Trea- 
,2 242 

A ho #5E4 3. cap. 15 fr Ex- 
ebution againit the Kings 

' Debtors, 283 
Morin 31 Ed.3 cap. 11,concer- 
* Adminiftrators, 75. 


| 


L, 

Arino 37 Ed. z. cap. l 7. fer the 
- Sheriff's Turn, 200 

Anno 10 Edi; Cap. 46. of Pro- 
Po 151 

Statut. edit emp. Reg. 
Ric. 2. 

Anno 2 Ric 2.CaP. 5 de ſcan- 
dalo Magnatum, 

Anno 15 K.2.cap,2,of fercible 


— 


146 . 


— — 


Statut. edit. emp. Reg. Hen. d. 


Anno 3 H. 8, cap. 1. Soldiers, 
1 

Anno H. 8. cap. . far dama. 
ges and coſts to the Avom- 
ant, 358.3 84 

Anno 14 H. S. cap. 5. of _ 
Hans, 

Anno 21 H. 8. cap,s, of Al 
munſtration and Probate of 
Teſtaments, 146 

Anno 21 H. S. cap. 6. of Mor- 
tuaries, 171 

Anno 21 H. S. c. 13. of Plura- 


lities, 104.259.309, 342 


96 Anno 21 H. 8. cap. 19. for da- 


mages and cofts to the A- 
vowant, 358.384.390 
Anno 23 H. 8. Cap. 4. for ſel - 
ling Beer &c. 79 
Ano 23 HF.. c. 9. for ſuing 


Entries, 349 
Statut. edit. temp. Reg. Hen. 
4. 
Anno 2 H. 4. cap. 11 of the 
Admiralty, 216.438 


Anno 11 HF.. cap. g. of return 
of Jorors, 95 


| Statut. edit. temp, Reg, H. 
6. 


Anno H. 6. cap. 9. ns 


Entries, 


| 


146 
Anno$ H. 6. cap. 12. of Jeo- 
fayls, 147.202.407 
Anno 23 H. 6. cap. I o. concer- 
ning Sheriffs and their Off- 
cers, 209.225. 316,324 


Statut. edit. temp. Reg. Ed.. 

Anno 1 Ed. 4. cap. 1. con er- 

ning Fines and Amerce- 
ments in Sheriffs Tarns, 

260 | 

Statut. edit. temp. Reg. Hen. 7. 

Anno 3 H. 7. c. 1. of the Star- 


chamber, 120 
| Anno 3 H.7.C. 2. of carrying 
A woman. away a gainſt ber 


will, 347.348.351. 354 

Anno 3 H. 7. cap. 10. f coſt; 
where the Defendant ſueth 

a Writ of Error, 103. 291. 
308.428 

Anno 4 H. 7. cap. 24. of Fines 
125,132,140 315 
7 Anno 7 H. . cap. r. f ay 


o, f "IM 
177 


2 


| 


Anno 11 H,7,cap,2 


ture s, 


out of the Dioceſe, 69, 1 = 


Anno 23 H.8, c. 15. fr cel. 
upon Nonſuit, 3980 
Anno 24 H. 8. c. 5. of —_— 


39 
Anno 26 H. 8. c. 6 + upon = 


dittments i in raſes of Felo- 
nies to be eng! wired of in ad- 
joyning Count ies, 242 
Anno 26 H. 8. c. 13. of forfei-" 
ture for Treaſon, 309 
Anno 27 H.$.c. 10. of {ſes, 
32.158 

Anno 27 H. S. c. 16. of Eurol - 
ments, 77.158 


Anno 27 H. 8. c. 28 mon 
05 
Anno 31 H.. c. i. of Joe 
nants; 
7 197 
ſteries to be aiſe 4 
Tythes, 
Land, & c. 23 
| Anno 32 H. 8. c. 2. of Limita- 
Anno 32 H. 8. c. 9. 
ert 31.168 


ſteriet, 
Anno 31 H. 8. c. 1 3. 
Anno 32 H. S. c. * 
tions, 57 
of Chan 
7 
Anno 32 H. 8. of Aſſignees » 


7 

Anno 32 H. S. c. 28. Leaſes, 
Ce. 16.3 2.112 
Armo 32 H. 8. c. 30. of Jeo- 
fals, 64.202.204 
Anno 


— — 4 e 


T he fecond Table. 


A. . 32, Hari Anno Eliz.cap.1 9. of Lea- 
rt foyn-tenans and ſes and Grants by Biſhopsyi I. 
Jans 1 9111108, 31 a 34.68. 187,202,401 

Anns 3 1.8. c. 3 4. of Gran: "Anno 5 Eliz, cap. 4. for uſing 
tee: of Revirſion, 22 # Trace not being Appren: 

Anno 32 H. 8. c. 6. of Fines tice &c. 230.253.318. 

to har the Iſſue n Tau, 314 272 


Anno 1 Jac, cap. 22. of (ur- 
riers 26 
Anno 3 Jac, cap. 4. of Popiſh 
Recuſants, 362 
Anno 3 LJac. cap. S. ef Saperſe- 
| deas upon a Writ of Error, 


4 


2 
Anno 32 H,8.c.37. for Exe · Anno 5 Elix. c. 4. for binding Anno 3 Jac. c. 15. for relief of 


Cutors to recover Rents, & c. ont Apprentices, 


339 


3 
Anno 33 H. 8. c.i. fer falſe to-| 


hens, 409 
Anno 33 H. 8. c. 20. rorfei 

ture in Treaſon, 309 
Anno 34 H. S. f Wales, — 


432 

Anno 34 H. 8. c. 8. of Phyſiti- 
ans and Chyrurgeous, 1 86 
Anno 34 11,8, c. 26. of Wales, 
249 


Anno 37 H. $.c.17, Docter: 
of Lam, Oc. 188 


Statut. edit. temp. Reg. Ed. 6. 


Anno 1 E4.6, c. j. of diſconts 
unance of Proceſs, 74 
Anno 1 EAG. c. 14. of Chante- 
rien, 57.190.329 
Anno 2 Ed. 6. c. 1 3. for not ſet 
ting out Tythes, 369 
Anno 2 Ed. 6. c. 13. Tythes of 
barren Heath, 150 
Anno 5 Ed. 6. c. 4. for ſtriking 
in Church, 335 
Anno 5 Ed. S. c. 14. f Ingroſ- 


ſers, Foreſtalert, Cc. 167. 
229 

Anno 5 Ed. 6. c. 1 5. f Carriers, 
426 


Statut. edit. temp. Regina 
UMarie, 


Anno 1 Mar, cap. 9, of Phyſi. 
186 


tiant, 
Anno 1 & 2 Phil. & Mar. cap. 
12. of Diſtreſſes impaunded 
404 
Anno 4 & 5 Phil, & Aar. cap. 
8. for taking 4 Abe 
f 33 


Statut. edit. tempore Regi- 7 
Anno 1 Jac. c. 1 1. for marry- 


nz Elix ab. 


Anno 1 Eliz, concerning the 
High-Commiſcion, 80,160. 
161 


129 
Anno 5 Ex. c. 9. for Perjury. 
70. 258 
Anno 5 Elix. cap. 9. for witreſ- 
ſes ad teſtificandum, 376. 
289 
Anno 5 Elis. c. 22. concerning 
Leather, 26 
Anno 5 Elix. c. 23. de Excom- 
municato capiendo, 421 
Anno 13 Eliz, c. 7. for Bank- 
rupts, 106.410 
Anno 13 Elix. c. 10. of Leaſes 
by 5 piritual perſe onx, 
Anno 18 Elix. c. 3. of Baſtards, 
49.25 5. 315.238 
Anno 18 BIX. cap. 1 3. of A- 
mendments, 65, 147,162, 
202,205 
Anno 27 Elix. c. 5. of Demur- 
rers, 133 
Anno 27 Elix. c. 8. f Errors is 
the Exchequer Chamber, 
101. 208.219.334.370 
Anno 27 Elis. cap. I 3. of Hue 
and Cry. 18. 26.29. 1 54. 
Anno 27 Elix. cap. 1 6. of Cur- 
rirrs, 426 
Anno 29 Blix. cap. 4. for the 
Sheriffs fees upon Executi- 
ons, 20 
Anno 31 Elz,c, 6. of S1mony , 
| 241,307 
Anno 35 Etiz,cap.?, of Popiſh 
Recuſants. | 
Anno 39 Flix. c. 15, for rob- 
bing in a dneling houſe, 
ü 340 
Anno 43 Elix. cap. 2. of Over- 
ſeers for the Poor, 65.286 
Anno 43 Eliz.c;4. of charita- 
blt uſes, | 


Searuca edira tempore Regis 
y Jacobi, 


ing 4 ſecond hmband;the firſt 


| 


living, 333 
Anno 1 Jace. cap. 12. of Nitch- 


29.378 | 


the Poor, 413 
Anno 4 Iac. cap. 3 fer Coſtsto 
Defendants, 20 
Anno 7 Lac. cap. J. for dewble 
coſts to Officers, 1254159, 
208,336 
Anno 21 Tac. c. 4. of Informa- 
tions, 79.104, 230 
Anno.2t Lac. c. i 3. of Jeofayls, 
65. 147. 202. 228.345. 40% 
Anno 21 Lac. c. 16. of Limita- 
tation of Actions, 81. 98. 
103. 116, 214, 277, 293. 
369. 
Anno 21 Lac. c. 16. for coſts in 
Actions for wards, 116 
Anno 21 lac. c. 19. ef Bank- 
rupts, 106. 133. 135. 137. 
398.470, 
Anno 21 Lac. c. 23. for Utter- 
Bari ſtert to be Stewards, 5 6 
Anne 21 Lac. cap. fergendring 
damages in Treſpaſs, 193 
Anno 21 Jac. ef Saperſedeas , 
Ce. 350 


Stat uta edita tempore Regis 
Carols, 


Anno 3 Car,cap.4. concern: 
proviſion for Baſtard Chil- 
dren, 249.255. 314.338 


| Suggeſtion, 
In a Prohibition ſhall be try 
ed dy two Witneſſes, 151 


Summons and Scberance 
Of one Executor, the other 
proceeds and recovers : 
Whether mention veed 
be made of him who is 
ſummoned and ſevered , 


VC, 303 
: Sunday. 
Proceſs ſerved upon it- punĩ- 
ſhed &c. 438 
Superſedeas, 
To a Procedends ; where it is 
miſ-awarded and well allow- 


craft, 100 


Kkkk 2 able, 


1 — 


able, notwichſtanding the | 
Statue of 21 Iae. 350, 
Awarded to en inſeriout 
Courc, becaule their pro- 
- ceedings were not betore 


an Uner-Baritter, 56 
S:uperſe tionsuſer, 180. 2 8, 
Surrender, 


" What ſhall be a ſurrender, 
and how to be pleaded, 72 
Ita Patentee for liſe or years 
of the King, of Land or O{- 
fice, rakes a new Lea'e or 
Patent thereot,tor another 
Etiate ; Wherher it be a 
ſnarrend=<r, 143 
By a Copyholder for life, to 
the ute of another , to 
whom the Lord granteth 
it for his life; He dies : 
Waether the firſt Copy- 
holder ſhall have the Land 
” back again as the remnant 
of the Eſtate in poſſibility 
remiining in bim, 148 
rrender Dimi ſſionis præ di- 
fre, and not of the Eſtate 
or Tene ments, c. Whe- 
ther good pleading, 72 
Grantee of a Rent for life ac- 
cepts of a Leaſe for years of 
part of the ſame Land, and 
ſurtenders the ſaid Leaſe : 
Whether the rent remains 
ſu/pended during the years 
or be revived preſently by 
the ſurrender, 7.3 
Vide C opyholas, 


Su 


— 


Tayl, 
V V Hat ſhall make an 
-- *"Eftate Taylz 15 
Whether ic ſhall be by a De- 
vile to a Brother and his 
Heirs ; and for default of 
ſuch heirs, to his ſiſter and 
her heirs, 41 
How an Eſtate tayle in the 
King may be barred, 68 
Halexdum to Baron and Feme 
to the uſe of them, and the 
heirs of their bodies; Whe- 


tber it be an Eſtate Tayl,or 


T he ſecond Table. 


tor lite onely, 
Where an Eſtate tayl is bar- 
red by fine: Whether it 


167. 178 


Term. 


may be revived by confir- For what purpoſes the Term 


mation of him who bath 
the Fee, 344 


Vid. tit. Tenant. 


Taler. 


De circumſtantibus ; where it 
ſhall be, 248 
Tales by Proviſs for the De- 
fendant cannot be in the 
ſame Term that the Jurors 
make deſault, 348 


Tenant, 


Tenant in Tail, Reverſion to 
the King, makes a Feoff- 
ment, and aſter is attainted 
of Treaſon: Whether the 
Eſtate or right d the Tay 
is forfeired by the Statutes 
of 26 H. 8. and 33 H. 8, 

| 309 

Tenant in Common may be 
by a Deriſeco three, their 
Heirs and Aſſigns, part and 
patt · like. 53 

Tenint at Will makes a 
Leaſe for years, rendring 
rent; The Leſſee enters 
and pays the Rent: Whe- 
ther rhe Leſſee be in as 
Leſſee or Diſſeiſor, 220 

Vide tit. Tayle. 


Tender. 


Whether tender of à Rent 
ought to be demanded, 
where one is obliged to 
perform all Covenants, and 
payments in 2 Leaſe, 53 

When and where tender of 
amends for Treſpaſs by the 
Starnte of 21 [gc, is to be 
made, | 


, 


48 

Whether Traverſe ſhall be of 
the render of a Marriage i 

valore Maritagii, or in an 

Action ef the Caſe in na 

ture thereof, — 36 


ſhall be laid to begin the 
firſt day, and hem upon 


the quarto die poſt, 9.72 

Term adjourned unto Kea- 

ding, '9 
Vit. tit. Adjournment , 
Teſtament, 


Rn'es concerning expoſition 
of Tetiaments, 37.268 
By whom a Teſtament or 
Will may be made, and how 
revoked, 37.115.143 
Where the Teſtament of 
a Feme covert ſhall be good, 
19.159 

Feoffment to ſuch utes as 
ſhall be. declared by his 
Will; He deviſeth the 
Land as a Declaration of 
the uſes: Whether ic ſhall 
enure as a Declaration of 
the Land it (elf 27 
Probate ofTeliaments;where 
ro be made, 287 
Vide tit, Deviſet & Prohibi- 


tion. 
Teſte. 


How the Teſte of Writs Judi- 
cial ſhal be made upon the 
death of the Chief- Jubiice, 

285 


Time, 


What time one ſhall have 
Where he is bound to do a 
thing after requeſt, or rea- 
ſonable requeſt, 218 
To make a thing parcel in te- 
putation, what time is re- 
quired, 121.224 
Te is not materia), that the 
time of diſtutbance ſhould 
be alledged in a. Declarati- 
on, when it is but collate- 
ral to the Promile, 
| 357 


Title, 


— — 
Ei. 3 


0 ——— 


Tak, 
What ſhall be a ſufficĩent Ti- 


tle in a Declaration to a 
water-courie, 359 


—_—_——— 


| 


Traverſe, 


Where ir ſhall be to the 
manner of vacancy alled- 
ged in a Quare 1mpedit : 
and what matter is princi- 
pally traverſable, 44.75. 

42.4 

Whether ific be raken where 
it ought not to bezit makes 
not the Plea double or ill; 
&where it onght to be ſpe- 
cially alledged upon a De- 
murrer, 44.75 

V Vhere the taking a traverie 
may de perillous, 236. 

239 

Where, and in what Caſes 
there may be 2 Traverſe 
upon a Traverſe, 75.424 

Where a Traverie ſhall or 
ought to be to the matter 
to induce a Traverſe, 

I24 

Inducement to a Traverte 
ſhall not be ſo preciſely 
pleaded as another Plea, 

319 

Whether the inducement 
therennto ought always to 
be ſuſficient in matter, 

| 193444 

Whether Travers ought to 
be to a ſpecial cauſe ol Re- 
ceipti 464 

Where there is no abſolute 
conſeſſing and avoiding, 
there ought to be a Tra- 

| verſe, 

Where the Traverſe of che 


day ſhall make che Plea ill, 
1360 


Wader the ve rr all | 

e ofthe tender of à Mar- 

6 | Jultibes in ſen defence . Juli 
—— 3 


riage in valore Maritagii, 

or in an Action upoa the 
Caſe in nature thereof >, 

I 

Where the Defendant makes 

title by a later Grant from 


|. Piſces ſuss ibidew, 


the ſame party, therethe 


Plaintiff needs not travetſe 
it, 
Treaſon, 

To go in à waclike manner 
wich a multitude, to aſſault 

a Privy Counſellor at his 
houſe, is Trealon, 421 
The breaking of a Priſon | 
wherein Traytors are in 
du:rance,and cautng them 
to eſcape, is Trealon, al- 
though the parties did not 
know there were any Tray- 
tors there, 421 
There is nothing Treaſon at 
this day, but what is made 


| 


ße ſecon JT able. 


420 


ſo by the Statute 25 £4, 3. 
83.242 

No words are Treaſon, unleſs 
made ſo by ſome particu- 
lac Statute, 

Judgment in Treaſon , for 
ipeaking traiterous words 
againſt the King, 242 

Judgment in Treaſon for 
countetfeiring money, 279 

Petit Treaſon in the wife to 

murder her husbard, and 


Judgment thereupon, 382 
Treſpaſs, 
VVhether Action of Treſpaſs 
lies where Bayl ſuffi. ĩent is 
tendred to a Set jeant, upon 
an Arreſt upon a Plaint in 
London, ond he ref uſe to ac- 
cept thereof, 142 
It is no Plea in Treſpaſs tor 
cutting his Nets and Oars, 
That he cut chem, becauſe 
he found the Plaintiff fiſh- 
ing with them in his wa- 
ters, 165 
For killing an Hawk, without 
ſhewing what kind of Hawk 
it was, and that ſhe was te- 
claimed; whether good, 13 
Treſpaſs, for fiſhing in ſepara 
k Piſcaria ſua, and taking 
£65 [Mes 349 
Tieipats of Aſſault and Bat- 
tery 2. Juli: The Defendant 


ö 


ö 


. 1220. U 70 
In another place, Cc. 413 


Vide tit. A Riow. 


Tryal L 


A Fact in one Cornty can- 
not be tryed in another, 
179 
VVhether upon Endictments 
traveried, Tryal may be 
the ſame day or Seſſions, 
230. 248.3 16.3 23 
Tryal of a Priſoner by virtue 
of a Commiſſion of Oyer 
and Terminen, without any 
Commilton ot Gaol-De- 
livery, may be the tame 
day of the Inquiry, 421 
Where Tryal may be inan 
Engliſh County adjoyning 
for a Fact committed in 
Wales, 178. 180 
Upon a Record of if prius, 
varying in ſubſtance irom 
the Plea Roll, the Tryall is 
meerly void, 14.141 
Tryal of an Iſſue upon a Ni. 
prim Roll where there is a 
mupriſion of the jurats; 
whether it be good ot 
amendable, 200 
Tryal by ten of the principal 
Pa nel, and two of the Tales 
where there but 23. in the 
Venire facias returned : 
whether it be good, or is 
aided by any of the Sta- 
tutes, 161 
Where twenty three only ate 
returned in the Venire 4 
cias, and in the Habe as or- 
pora twenty four are na- 
med and returned, and the 
twenty fouith juror ſworn; 
whether it be good, or is 
aided by any of the Sta- 
tutes, 202 
Tryal of an Iſſue by fix Jurors 
is not good, although al- 
ledged to have been uſed 
ſo by Cuſtome, 189 
Whether the Tryal of Sheriff 
or no Sheriff ſuch a day, 
when Proceis was retur- 
ned, ſhall be by the Patent 
ſhewn or per Pais, 


301 


L11l Cu- 


T he ſccond Table. 


Cuſtome of London which 
concerns all rhe Citizens, 
ſhall be tryed per Pais, 


277 
Tryal of Ipſtitution ſhall be 
by the Biſhop, Ot inducti- 
on per Pais, 276 
VVhere there may be Tryall 
in the Spiritual Court of a 
Releaſe, or other. matter 


tryable by the courie ofthe | 
Common Law, and where | 


not, 172 


Trover and Conver ſion, 


V Vherethe day and place of 
the Trover ought to be 


mentioned, 190.378 
Vid. tit. Aktion. 
| Turn de Viſcount, 


VWVhat time it ſhall be held, 
and how toe Amercements 
ſhall be levied, 200 


Vide A mercements 
Timber, 10 


VVhat- f:all be ſaid to be 
Timber- trees, 38 


— —— — 


Vide tit Waſte. 


Tythes, 
VVhat (hall be good cauſe of 
diicharge of Tythes, © 285 
VVhether Tythes ſhall be 
paid of Foreſt Lands in the 
hands of the-KingsPurcha- 
ſors, which were ever diſ 
charged of Tyrhes in the 
Kings hands, - 65 
V Vuether Tyrhe ſha! be paid 
for Abbey Lands diffolcec 
by the Statute: 27 H. 8. 


« ; 305 
VVhu ſhall be called Adius- 


te Decime, 20 


VVierher Tyrhe ſhal be paid | 


bor Howes in London, 432 
VVherher an Ejett:one im 
ass tor Tythes, 229 229 
VVhe her they be within the 

Statute of 8 Hen. 6. to have 
jellitution i. 


1 n ws ut v1 
6 | Bearing date before the Reli. 


146 | 


— 


Tyrnes are payable tor Fire-“ though the Plaintiff be 
wood, or wood for Fenees,| non-tuited, ** I47 
unleſs there be a ſpeciall | Where Yexire facias de novo 
culiome to diſcharge chem | ſhalt be awarded, 207, 

o at | 228 

V Vhether Tythe ſhal} be paid | VVherher a Venire farias may 
jor the Palturage of Sheep be from the Ward of a Ci- 
ſed to be ſpent in an houſe | ty, | 107.117 
within the Pariſh, 172 Venire facias againſt two, 


VVhether Tyrhe ſhall be paid 
tor Fiſh, taken in the Sea 
or great Rivers; 192.247 


' where the one is dead; Af 
ter Iſſue and Tryall there- 
upon, Whether the Judg- 
VVhether for Conies taken | ment againſt the Survivor 

in a Warren, 247 be good, 7? „ 68 
V Vherher for young Trees VVhere io a Veuire facias 

planted ina Nurſery upon , Summonitns eſt was tet ur- 
purpole to be tooted up ned where it ought to have 


| 


— —— 


| and (old, a 378 deen Attnchiat#+4ſt ; he- 
VVhetherTythe ſhall be paid | | ther good, v: 64 
tor Honey, 404 Appen by the Son and Heir 


VVhether it ſhall be paid of of the death of his Pather 


the Bees themſclves, agaioſt two, That the one 
292 | proditorie;the ot her felonict 
: conſpired his death, whe- 
Lo iO! 3 ther there ought to be one 
| tr ſeretal Nair facrar's for 
„ N | t the Tryaltheteof,” 383 
Variance, 3 1 
15 . e Alit. Trial. 
D Etwirt che Writ or Bill 1 
and the Count /where it Verdict, 
ſhall be aided by the Sta- | 
tute ot] eofayls, and where If it do ſinde matter varying 
not, 1204 © from the Declaration: 


Bet wixt the Count anck the 


f where it ſhall hurt the De- 
Indent ute pleaded, where 


i claration,' and where not, 


it makes the Judgment er · ; 108 
ronious, 229, 302. VVhere it ſhall make an ill 

5 I Plena or Iſſue good, 4. 109. 
1 Veuire Facias, 110.138 
I | Verdidtgeneral as the Phea is 

Of what place, and how it] good, and not void for in- 


{ball be, 7 3,367,216. 


| certainty, 


| 159 
Verdict ſpeciall not finding 
| the Plaintifts tile and yet 
op brought, and yet the good, 15 
Tryal thereupon good, 29. Verdict finding the Iſſue pre- 


„„ e eiſely forthe Plaintiff or 
Wich the Tefte or day oſ. R 


Defendant, and new mat- 
tura, varying from the ter contrary to it, is good 
and before the Teſte ofthe] according to the Iſſue, and 

Wr, and the Iflue ted void for the Surpluſſage 
thereupon; Whether a-] found, 92,143,154 
- + mendable, 27. 47 Verdi find damages 20 l. (co 
Venixe faoias de novo awarded be paid in ſuch a Commo- 


where the Tryal is upon 
Record of Niſi privs, vary - 
| ing from the Roll, al- 


' dity; if by Law it may be 
ĩt is a good Verdict for the 

damages ound, and _ 
or 


* 
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for the rehdue, I59 
Vet dict, where void by realon 
of tepugnancy, 355 
upon 2 Wrir of Enquiry of 
Walter finds that he made 
Walte in leſs quantity, and 
doth not find, Quod nullum 
aliud fecit Paſtum; whe- 
ther it be good, 299.327 
That the Deſendant aſſwmpſic 
where there be two ſeve ca 
promiles alledged; he 
ther it be good. 159 
VVhere it 9ives all in dama- 
ges in an Aſſiſe, for {ix years 
Arrearages of a. Rent ſeck, 
not mentioning it to be 
for arrearages,and yer (hall 
be good, 31 
That the Church is void per 
tempat ſemeſtre, although it 
findes not che time ot the 
avoidance is good, 250 
Obligation wich a Condition 
to pay upon the 31. of Sep- 
tember: Payment is plea- 
ded to be at that day ; And 
the Verdict findes, There 
was no payment the ſaid; 
31 of Seprember,yer a good 
Verdict, 
verdict certainly given, and 
uncertainly returned, how 
it may be amended, 
Aker Verdict, matter of form 
{ball not be ien 


VVhere two contrary Ver- 
dias be given, the firſt 
cannot be ayoided, unleſſe 
by Error or Attaint, 428 


Vide tit, Venire facias and 

Judgment. 
Vid Arms, © 

Where the omiſhon ofchoſe 
words in Endictments. and 
Declarations. will make 
them vitious, 275.294 

Vicar. 


Of what things he ſhall have 


55 


on f bidod, 
2 N oy 2 


Tyrhes, as minute Dec im e, 
| 20 


Viduals and Viftualers. 

VVhat ſhall be ſaid to be Vi 
Quals, and who Victual- 
lers, Cc, $0,168 

Fill. 

Vill and Pariſtr ſhall be in- 
tended all one and rhe 
lame, if che contraty ap- 
Pears not I31 

Vid. tit, Fine. 

Vnity ef Poſſeſcion. 


VVhere, and what things it 


ſhall extinguiſh, 302 
Foncher, 
Whether one may vouch the 
King with a Voucher wr 
Vide tit. Enfant. 
Uſes, 


VVhere the limitation of the 
uſes (hall be for che limica- 
tion of the Eſtate; And 
where it ſhall be conſtrued 

larger than the Eftare; 

* : I 66 

Uſes limited upon Recovery, 
which is good by Eſtoppel , 
ſhall binde the Recovetee 

and his Heirs, and all clai- 

' ming under him, 283 

Liſes contingent, by what 

Acts rhey may be deſtroy- 


ied; TH s \ 73 
VVho ſhall have the berefic 
of contingent uſes, and by 
what Acts they may be 


transferred, ſuſpended, or 
yed, - 261 


deſtroyed, 


Uſes raiſed upon conſideratĩ- 


18 


? 281 |: 
2 


Uſmry, 


VVhar ſhall be faid Uſury 

within the Statutes, | 
206 

It ſhall nor be Uſury where 
the agreement is not cor» 
rupt, 360 

Permitted td be paid, If ĩt ex- 
ceeds not that which is al- 
lowed by the Statutes, 


199.353 


Utlewry, 


Reverſed by Plea; whether ic 
be within the Statute of 21 
Jac. of Limitations, 

14 1 

VVhether the Utlawry of a 
Juror ſhall be good cauſe 
co diſcharge an Endict- 
ment, 105 


imparlance pleads Out- 
lawry ; and, upon Nel tie! 
Record pleaded, fails of the 
Record,Judgment ſhall be 
abſoluteſy ꝑiven, and not a 
Keſ pondes euſter, 405 


Wager of Law, 
V VeHere it lies, 135 
In inferiour Courts 


it is not allowed, 79 
Wales. 


VVhether.a-Cersrorar; hes to 

' * remove:a:Rccord or En- 

ment thate fonnd, 23. 

VVhe Jaigment 1 So 
'Vhere is 

in Debe againſt a Deſen- 
dant in,; who dyeth 

inteſtac i aud. one here 
takes Lettets of Admini- 
fication?: whether any Ex- 
ecution may be in | 


| 


| 


o 


1123 
VVhe- 


VVhere the Defendant after * 


* 
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Whether a Wric of Appeal 
way be brought in the next 
Engliſh County, for a Mur- 
det in Hales, 180 
Whether the Courts in Wales 
*ow3ght write to the Arch- 
-:+ifhop or Biſhops in Ex- 
gland, to certitie Baſtardy, 
Matrimony, Cc. 179.249 
How Proceſſe are there te- 
turnable from day to day, 
and not cophined to fifteen 
dayes betwixt the Teſte 
and Return, 128. 184 
They have Juriſdiction to 
hold Plea fLands not held 
of the King, 123 
Ii ialls may be there made in 
joe. places by ſix Jurors 

: only, 189 
Cult omes in ales 123, 167, 


411. 
Vat tit. Conrt of the Marc hes. 


50 


Ward and Wardſhip, 


Whether a diſtreſſe be main- 

© 4ainable-for Relief, or — 

 - walore Maritagit, 384 

Whether the bir ſhall pay ! 
Relief ro other Lords a 

1 hisLand 
had beenin Ward to the 
King , by reaſon of other 
Lands held in capite, 384 

Vide Quare Impedit, 
Oe. 7 Wartdhty, 

Where Warranty deſcended 
and attached upon the hei: 
in Remainder is defeated 

by the en vf the Tenan 

Jorilife, whois not bound: 

Whether it be defeated 

12 tz uoad the heir, 103 

Where Warratity fhall be 


Aid to be'collarerall, anc}- 


A >where it ſnhall barre hip 
doch hack right: before 
iin! 2797120 111 
MWhere it is determined by 
ehereturning ofthe Fee to 
s the Feoffor, 222, 469 
Whether Warranty upon 


10 


| 


the. Feoffee for his life, 
Remainder for lite, and 
aſter to the Feoffor and his 
heirs, ſhall binde for the 
benefit of him in Remain- 
der, 269 
hat ſhall be aid to be a 
Warranty commencing by 
Diſſeiſin, 269. 747 
Where found by ſpecial Ver- 
dict, although not pleaded; 
yet ſhall binde, 103 
How the Recovery-in value 
{hall be ix a Warranty a- 
gainſt the King; and how| 
he ſhall recover over in va- 
lue, 6 


W 


Waſte, 


| 
| whether the. Aſſignee of the 
35 172. 180. 184. 


Leſſor ſhall have. Action 
ot Waſte for cutting down 
Timber Trees during the 
Leaſe for years, 176 
VVhere in WVaſte alledged 
in Domibus Gardinis & Po- 
mariis, and a Writ of In- 
quiry of Walle awarded, 
the ſary finding the Watte 
in cutting down two trees, 


where the VVaſte was al- 
ſigned in cutting down 
twenty Trees, and they do 
not find, Quod «lun alind 
fecit Vaſtun: ; whether it 


de good, 327 
VVtat Judgment ſhall be gi- 


ven upon a Venire fac ias in 
VVade, where ſeveral II- 


ſues be joyned, and the 


Verdict is ſound in part for 
the Plaintiff, and part a- 
ge inſt him, 277 

Hm a Writ of Ioquiry of 


Action of Walte brought 
tor the cutting down and 
carty ing a way of a Timber 
Tree may ware that Acti- 
on, and bi ing an Action ot 
Trover, 176 


Wayes, 


VVhether the erefino of a 
Gate upon the High-way 
to open and ſhuc with 
the hand, be a Nuſance, 


* 33 
VVho ought to repair High- 
waies, 245 


| ite, Vide Baron and F eme, 


and Feme ſole, 


mils. Vide Teſtament, 
& Deviſe. 


Wineſſe.. 


Ai teſtificandam make de- 
fault, 376.3 89 
Per jured, 70 


Words, 


No words are trea onable, 
unleſſe made fo by ſome 
Sratute, 89 

Of ſuch words as are not 
uſuall che Law doth nor 
take any conuſance, 399 

Vide tit, Action ſur Caſe, & 

Expo ſition. 


Waad and Weld, 


VVhether Minute decime, 
29 


\-VVaſte there be more than 
: 4welve (worn; whether it 

be erronious, 299 
Hade tit, Writ, 


>: Waver de Attien, 
The King may ware a De- 


any other againſt the King, 


murrer or Iſſue, but not 


without the Atturney-Ge- 
nerall's conſent, 253 


--;P&dftmcnt to the uſe off 


VVhether the Plaintiff in * 


Writ, 


The Regiſter is the rule of 
originall VVrits, but ] udi- 
ciall Writs may be framed 
according to the direction 
& diſctetion of the Court, 


379 

Where it ſhall be awarded to 
the Coroners, where the 

| Sheriff is Plaintiff or De- 
fendant, 300 


Writ 


"The ſecond Table. 


Vic ot Right of Advowlon, 
the manner ot proceed 
ings therein, 367. 415. 


' 427, f | 
Writ of Qued ei deforceat, 


where it may be genetall 
and count ſpeciall in what 
Action he will, 321 
VVrit demanding 15. 4er. 
Jampn. & Brueriæ; Whe- 
ther ir be incerrain, 129 
Writ of Enquiry of VValte 
is not a meer Inquett ot 
Office, but in natute of a 
Verdict, whereot an At- 
raint lies, 299 
Writ to inquire of the pre- 


lerving of Encloſures; How 


204, 317 


and in what Caſes it ſhalt] 


be, 

Wric to certiſie, That 7. S. is 
a Bacon, and that Prcceſſe 
ſhould not be awarded 
againſt kim, but as againſt 
a Peet of the Realm, 149 

Wrir awarded to aBiſhop out 
of Wales; & whether it may 
be to the Archbiſhop, 249 

Writ of Reſtitut ion awarded 
upon an Ejett;one firms tor 
Tythes, 146 

Awarded to the Eccleſiaſtical 
Court, for the admitting 
aud {eating of a Church- 


1 


warden, 


For the admitting and ſwear- 
ing ol the Clerkot a Pariſh, 
42 
Writ of Priviledge to diſ- 
charge an Atturney or 
Cleck of the Court from 
being preſſed tor a Soul- 
From being 2 Conſtah.e, &. 
| 283 
Writ of Prixiledge for Ser- 
jeancs at Law and their 
Servants, to be ſued onely 
in the Common- Bench, 60 


Wtit of Difringas Villata cir- 

cumadjacent. ad le vand. Se- 
| res, Cc. upon the Statute 
ot 13 Ed. i. 204.317.419. 


Jamg; nefter * Agricola, Poſteritati varratis & traditus, ſuperſtes exit, 


Tac. in vita Jalii Agricala, 


Soc ri ſui. 


M m m m 
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FTA 


ALLEY 


In the Years when theſe Caſes were djadged, 
Ir 


: theſe perſons were Keepers of the 


cat- 


Seal, . Juſtices of both Benches, and 
Barons of the Exchequer. 


— — 


Keepers of the Great-Scal. | 


Anno 1 Car, Regis, 


DA 7 the beginning of his Reign, 
Ae - Joby Williams, Biſbop of 
incoln, was Keeper of the 

Great-Seal, 

IIS l yon the 27. day of Octo. 
ber follow:ng, the ſaid Biſhop was diſchar- 
ged of that place. Aud upon the 30. of 
the ſame mozeth, Sir Thomas Coventry 
Knight, the Kings Atturnty, was made 
Keeper of the Great Seal, 


Anno 15 Car, Reg. 
upon the 14. of January, the ſaid Sir 
Thomas Coventry departed this life: And 
xpon the 18. day thereof Sir John Fynch, 
Chief Juſtice of the Common.-Bench, was 
made Keeper of the Great Seal, 


Anno 16 Car, Reg. 


pq the 1 Naay of January Sir Edward 
+ Lirtleron, Chief Juſtice of the Common- 
Bench, was made and ſworn Keeper of the 
Great Seal, in the place of Sir John Fynch. 


Juſtices of the Kings Bench, 


Anno 1 Car. Reg. 
Sir Randolph Crew, chief 
Juſtice, 
Sir John Doderidge, 
Sir William Jones, 
Sir James Whitlock, 


K nights, | 


Anno Car, 2. Reg. 


In Mich. Term, Sir Randolph Crew 
was removed from his place: And in Hil- 
lary Term following, Sir Nicholas Hide 
Knight, was made Chief Juſtice, 


| Anno 4 Car. Reg. 


Upon the 1 1. of Septimber, Sir John 
Doderidge «dyed: Aud upon the gth of 
October following, Sir George Croke. 
was removed from the Common Bench, and 
made one of the Juſitces of the Kings Bench. 


Anno 7 Car, Reg. 


In the Summer Vacation, viz. 25. Au- 
guſt, Sir Nicholas Hide dyed: And in 
Michaelmas Term following, viz. 24. Octo- 
ber, Sir Thomas Richardſon, Chief Ju- 
ſtice of the Common Bench, was ſworn Chief 
Juſtice, 

Anno 8 Car. Reg. 


Sir James Whitlock dyed in the Sum- 
mer Vacation: And in Michaelmas Term 
following, Sir Robert Berkley Knight,and 
the Kings Serjeant, was ſworn one of the 
Juſtices of the Kings Bench. 


Anno 10 Car, Reg. 


In the Michaelmas Vacation, Sir Tho- 
mas Richardſon died: And, | 


Anno 


—_ K 


The Table of the Judges, &c, 


Anno 11 Car. Reg. 


Termino Paſch, Sir lohn Brampſton 
Right, was made Chief Faftice, 


Anno 16 Car. Reg. 


upon the 9. of December, Sir Wil- 
liam Jones dyed; And in Hillaty Term 
following, Sir Robert Heath was ſwory 
one of the Juſtices of that Court, 


Juſtices of the Common Bench, 
Anno t Car, Reg. 


Sir Henry Hobert Knight and Baronet, 
Chief |uſtice. 

J Richard Hutton, 

Sr Francis Harvic, 

S;r Gcorge Croke, 

dir Henry Yelverton, 


K. rohts, 


Anno 1 Car, Reg. 


lu Michaclmas Vacation, Sir Henry | 
Hobert dyed ; And, 


Anno 2 Car, Reg. 


upon the Iaſt day of Michaelmas Term, 
Sir Thomas Richardſon Knrght, and Ser- 
jeant at Law, was made Chic f Juſtice of the 
Common-Bench. 


Anno 4 Car. Reg. 
| 
Term, Mich. Sir George Croke 44. 
Uanced to be J̃uſtice of the Kings. Bench, 
ut ſupra. 


Anno 5 Car, Reg. 


Term, Hillarii, Sir Henry Yelverion 
died; And Octabis Purificationis fol- 
lowingSir Humphry Davenport Xaight, 
was -M one of the Juſtices of the Common- 
Beach. 


Anno / Car. Reg. 


port vu made Chief Baron of the Exche- 
wer + © Aid in Quindena of the ſame 
Term, Sir George Vernon was removed 
ſrom being one of the Bayons iu the Ex- 
chequer, tobe one of the Juſtices of the Com- 
mou- Bench, 


In codem Anno 


Term. Michaelis, Sir Thomas Ri- 
chardſon advanced to be Chief Fuſtice, ut 
lupra ; Aud the ſame Term, Viz. 27. 
Octob. 5:r Robert Heath Kg, was 
made Chief Ju ſtace of the Common · Bench, 


Anno 8 Car. Reg. 
Sir Francis Harvic died in the Summer 


Vacation: And ts the Michaclmas Term 
fullowtng, Francis Crawley the Queens 


| Serjeant at Lan, was made one of the Juſli- 


ce &c. 
Anno 10 Cat. Reg. 


In the Summer Pacation, viz, 14. Ser. 
tember, Sir Robert Heath was diſchar/# 


= 


Term, Paſch. Sir Humphry Daven- 


of his place ; Aad in tres Michaelisfel- 
lowing, St John Fynch Knight, F the 


| Kings learned Counſell, ani Attmey it 


the Queen, was made Chief Juſtie of that 
Court. 


Anno 14 Car. Reg. 


In Hillary Vacation, 8, Richard Hu:- 
ton departed this life, 


Anno 15 Car, Reg. 
In Menſ. Paſch, Edinund Reve, Ser- 
jeant at Law, was ſworn one of the Juſtices 
of the Common Bench. 


In eodem Anno 


Sir George Vernon died 12 the Mi- 


chaclmas Vacation: And ine Hillary 


Term following, Robert Foſter, Serjeant 


at Laa, was ſworn Juſtice of the Common- 


Bench. 


In eiſdem At no & Termino, Sir John 


Fynch was made Keeper of the Greats - 
Seal, 


Abe Table of the Judges; Kc. 


pra: And Sir Edward Lit- 
K. Solicitor Generall,was then 
9 * 1 7 hp of he Common Bepdb.. 


Edward Litleton 
a: Andthe ſame 
Rab 341 55 Knight, Attdrney- 
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place; jet held the ſame by bis Patent, un- un- 
till his death, berg upon the 18. of No- 
vember anno 6 Car. Reg. 


Anno 7 Car. Reg. 


Termin. Paſch, Sir Humphry Da- 
venport, one of the Juſtices of the Common- 
Bench, was made Chief Baron, ut ſupra. 


In eiſdem Anna & Termins Sir James 
Weſton Karght, was made one of the Ba- 
rons of the Exchequer in the plate of Sir 
George Vernon, mhowas advanced to the 
Common-Bench, ut ſupra. 


Anno 9 Car. Reg. 


Termino Hillarii, Sir James Weſton 
departed this life, 


Anyo 10 Cat. Reg. 


Term. Paſch. Richard Weſton Ser- 
jeant at Law, was malle one of the Barons 
of the Exchequer. 


Anno 14 Car. Reg. 


Richard Weſton died, and in Hillary 
Term, eodem anno, Edward Henden 
Serjeant at Law vas made one of the Barons 
of the Exchequer. 
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The Second Part 


OF THE 


REPORTS 


Sir George _ Knight, 


Late one of the Juſtice of the Court 


KINGS BENCH. 


And formerly one of the Juſtices of the Court of 


COMMON-BENCH; 


OF SUCH 


Select Cales, 


As were adjudged in the ſaid Courts, during 


the whole REIN of the late King 


JAMES: 


 Colleted and written in French by Himſelf ; Reviſed 
and publiſhed in Engl: 


By Sir HaxEBOTLE GRIMSTO N Baronet, 
One of the Benchers of the Honorable Society of LixcoLns-Inv, 


| 
| 


LONDON, 
Printed by T, — and . Godbid, and are to be fold by W. Lee, D. Pakeman, 


Abel Roper, H — — G. Bedell, & Tho, Drine,at their ſhops in Fleetſtreet 
and the Middle Temple, George Sawbridge on Ludgate-hill, 


and Fo, Place at Furnivals-Inn, Holborn, 1 6 5 8. 


— 
—_ 


he 
| " 
1 | 
5 
1 
* 1 
4 2 
* 
oa 
©. 
® 2877 | 
"S423 | 
« 
SS - | 
. 
© 
1 
* 7 
* 
. 
2 
; ; 
1 
© | 
* 
3 . 4 
* i 
* 
> | 
.- = 
i % * i ; 
* * 
| 


2 — 


4 — 
- 1 — — — 


— 


T O 3 
THE STUDENTS 
OF THE 


COMMON-LAWS 


O F 

Hen had finiſhed the 
former Part of the Re- 
ports of this Reverend 
Judge, collected by him 

in the firſt Sixteen years 
= of the late King C arls, 
1 did oblige my {elf by 
promiſe, T hat if God 
ſhould bleſs me with 
health, I would imploy it in fitting the reſt of his 
Reports for publique uſe. But were I not under 
ſuch an engagement, a Debtor to my Country, 
and in particular to the Profeſſors of our Law; 
the meer merit of the action would ſufficiently 
have encouraged me to it: For, wherein could I 
better have ſpent my time, or more obſerved that 
rule of the Apoſtle, of ſeeking not my own only, but 


of others good, then in uncaſing this Jewel, and 
com- 


—— 


— 


LAY 


— 


IHE EPISTLE. 


communicating to Poſterity ſo great, though 
hitherto a hidden treaſure of Law and Learning? 
Beſides this, which was enough to excite, I had an- 
other reaſon, that did ſweeten my labours herein; 
And that was, the pleaſure I took in recollecting 
theſe curious Pieces, and through them viewing 
the moſt lively Image of a Perſon, whoſe Piety, 
Knowledge, and Vertues had made him as much 
admired by others, as his relation had endeared him 
to my ſelf; ſo that I could not in juſtice to his me- 
mor y, ſuppreſs any longer this Monument of his 

ame. Sure, it is a bleſsing promiſed to every 
good man, T hat his works ſhall praiſe him in the 
gates: Of which nature, | taking this to be one, it 
was but my duty to publiſh it. 

To thoſe who have had a taſte of this worthy 
and eminent Judge's great abilities, of his Reports 
formerly printed, I need not further recommend 
cheſs, then by ſaying only, that they are of the fame 
Pieve, and drawn by the fame hand; but with ſo 
much exactneſs and perfection of skill, that in the 
firſt, though he hath furpaſſed many others, yet in 
theſe he ſeems to ſurpaſs himſelf, And therefore, 
[ have been more then ordinarily careful in the 
Edition, that the Reverend Reporter may not be 
blemiſhed with thoſe many Errata in this, which 
have ſomewhat obſcured the former; Eſpecially in 
that latter Edition of it, by ſome ignorant and mer- 
cenary perſons, whocare not how they blur mens 
Credits, and therein wrong the Reader, as well as 
the Learned and Judicious Reporter, ſo they may 


have 


THE EPISTLE. 
have a vendible Impreſsion. To prevent all grols 


and fatal miſtakes, | have peruſed every ſheet, and 
exactly examined the ſame by the Original under 
his own hand: Which as it did very much retard 
the Impreſson, ſa l hope the Carrediyenels ok.the 
Work will abundantly fatisfic for the delay ef 
And thoſe Errors which have eſcaped in the Print- 
ing of theſe Reports, are ſuch, as an eaſie Judgment 
may in tranſitu reQtific ; however you will Fl 
them particularly correctod, in the uſual place, after 
the end of this Book. os _—_ = 

There ſtill remains another Part oſ tiiis Learned 
Judge's Reports, collected by him from the 23. Ver 
to the end of Queen Elixabeth; which] intend to 
publiſh, if God be pleaſed to lend life and health: 
And ſo ſhall once more have occaſion to mention 
his Name, whoſe merits and memory cannot too 
thankfully be recorded; And I am ſure, I may erre 
ſooner in the defect of his praiſe, then the exceſs: 
For he died full of commendation for wiſdom and 
piety ; and left ſuch a ftock of Reputation behind 
him, as might kindle a generous enwlation in 
Strangers, and preſerve a noble ambition in thoſe 
of his Name and Family , to perform actions 


worthy of their Anceſtors. © Vale. 


HAR. GRIMSTOMN, 


E all 0 the great Learning, Wi- 


V y dom, and Integrity of the Author, doe 
(for the Common benefit) approve and allow 


the publiſhing of this Book, in n dhe ſame Letter as 


now it 1 e 


o. Glynne. 
Hl, St. Fohn. 


Edward Atkins. 
Nobert Nicholas. 
Macthem Hale, 
Hugh Hyndbam. 
PV. Warburton. 
Fo. Parker. 
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Termino Paſchæ Anno primo 


JACOBI 
NE GIS 
In Banco Regis. 


1 | 
SOIC made, vis. Fohn Croke Knight, Recorder 
of London, Thomas Coventry, Laurence 
Ml Tanfield, Thomas „and Robert Barker 
of the Innner Temple; Fohn Sherley, George 
| Snig, Edward Philips, and — Nichols 
of the Middle Temple, Robert Houghton , 
Thomas Harri, and Henry Robert of Lincolns- 
n; James Altham and Richard Hutton of 
= Grcj5-In2.T hey all beſides Sherley, Snig and 
Hutton, had received their Serjeants writs in H#illar, Term 45 Eliz. re- 
tornable Tres Paſch. following, before which time by the Queens De- 


miſe all the ſaid Writs were abated; and new Writs were awarded un- 


der the name of rhe now King, retornable the ſame Tres Paſch. And 
three other Writs were afterward directed to the ſaid Sherley,Snig and 
Hutton, retornable the ſame day, who appeared in Chancery the Tueſda 


following, poſt Tres Paſch, At which day the ſaid Foby Croke, becauſe 


he had been Speaker of Parlament, (and thereby had gained place of 
all other Counſellors, not being Serjeants before) by direction from 
the Lord Keeper appeared as Ancient, although he was puiſne 
in admittance to five of them; and he made a Speech in all their 
names, and delivered unto the Lord-Keeper a Ring for the King, 
and then they there ſeverally took their Oaths; after which a day 
was prefixed them, iz. upon Tueſday, poſt menſem Paſch. to be at 
the Common Bench, to have the Solemnity of the degree there per- 
formed; at which day, Phillips, becauſe he had received the Kings 
Patent to be of his Serjeants, came firſt, as ancient Serjeant; And 
the ſaid Fohn Croke ( notwithſtanding he had been Speaker of the 
Parlament, and notwithſtanding he was Knighted the Sunday before) 


by the Appointment of Popham Chief Juſtice, with the Aſſent = 
B the 


(1) 


1 _—_ 


2 Termino Paſchz Anno primo 


the greater part of theJuſtices andBarons , ( againſt the opinion of the 
Lord Keeper, and twelve of the Privy Councel,, who writ, their Let- 
ters, that he ought ro have the precedence before the other Serjeants, 
notwithſtanding their Antiquity of Admittance; and the opinion of 
Aitdirſon, Cami, Fenner and Telverton, who concurred with the Lord 
Keeper) was brought to the Barre after the ſaid ſive new Serjeants 

who were his Ancients in Admictance, and ſo'ts hold his place. An 

every of them after they came to the Barre, had ſeveral Writs and 
Counts, which Counts they Recited; there then being the Lord 
Keeper, Lord Treaſurer, and all the Juices of both Benches, and 
Barons of the Exchequer; and after their Count recited, and Writs 
read by the Prothonotary, one of the ancient Serjeants imparled 
thereto, and then placed them in their places ; one of their triends 
being a Bencher, delivers in Court the Rings for them to all the 


Judges, Serjeants, and Officers there. 


—_— 
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Termino Paſchæ Anno primo 


Jacos1 Regis in Banco Regis. 


Weaver werſus Francis Clifford Paſch. 44 Eliz. &c. 


SEB : Upon an Eſcape againſt the Defendant, 

* . Sheritf of Yorkſhire, and demands 240 l. 
*I\ \Z fo that one William Carr, and others were 
© indebted unto him by a Reconuſance ac- 
knowledged in Chancery in 240 l. whereup⸗ 
on he ſued a ſpecial Scir. fac. in Chancery, 
and had Judgement by default, two 
nihils returned, and an Elegit ſued , which 
being returned nihil, he purſued a capias ad arsfaciendum, and 
thereupon the ſaid William Carr was taken in Execution apud 
Ebor. and afterward let at large at London, the Plauntilfe 
not being ſatisfied :; per quod Actio accrevit , upon this 
declaration the Defendant demurred in Law. Godfry fot the 
Plaintiffe moved, that this Execution is good, by a capias ad 
latisfaciendum , although it be in Chancery upon a Reconuſance, 
where no capias lyes at the firſt ; and ſo it hath been the courſe 
alwayes uſed, which is to be allowed: Foz the conrſe 
fever? NIN — 15, ny 13. Dyer 
306, Puttenham. And althoug granting of the capias be 
Erroꝛ, yet the e ele toy rhe eſcape tit 


actoꝛdi 


Paſton, 

de Deck wa 
be Saen ad - and of ; was the duet beet; but 

— day over to be adbiſep. 


B 2: Yare 


(2) 


11 ECT TIT 
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1 1 


Yare verſus Gough, 


Lew Demurrer, Thecaſe was, That the Defendant being 
I emer to Cooper, who dyed inteſtate, Adminiſtration of 
is goods was — dy J. S. who bꝛought debt, and had 
r. dyed before Execution; Aud the adminiſtration 
non, of Cooper the firſt inteltate was committed to the 
—— who took à Scir, fac. upou that Judgement compꝛe⸗ 
all this matter: And it was thereupon demurred, whe⸗ 

— it lay or no. And Gawdy Juſtice held, That it well lay; Foz 
the duty remaining is as a debt to the inteſtate, and being reco- 
vered, continued with him in that nature: and being turned into 
a Judgement, the ſecond Adminiſtratoꝛ hall have a ſpecial Scir. 
rac. to execute it. But the other thzee Juſtices held, That the 
Action was — he cannot have a Scir.fac.fo2 default 


of ande ac to begin again.UUherefoze it was 
g accoadingly, gt is ws Hen, 8.7. 
Chandelor verſus Lopus, in the Exchequer Chamber, 


Ction upon the caſe:UUhereas the Defendant being a Gold⸗ 
2 * R. Fe 


* 


2. That he Bezar ſtone,noz 

kw ha 5 098 ee dene bee hm: 
was ignozant whether it were a Bezar ltone oz not, And 
all the Juſtices and Barons ( beſides 8 held, that fo 
1 en ben anhen Foz the bare affirmation that it was 
ſtone warranting it to be ſo, is no cauſe of 

01 | he knew it to be no Bezar ſtone, it is not 
| 12 80 one, in telling. of his Mares, will af- 
1 es are di the horſe which he ſells is 
not to be ſo, it is no cauſe of acti- 


A B ür, whereas it 
51a Bra —_ 
* Judgement was re 


dged to be no 12 


Rew 


i« = , TER TT TT rDoaonm--cg,3ctz Tc. 


grant recktution upon 
was pur out by the firſt 
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Rew verſus Long, in the Exchequer Chamber. 
Mich, 42. and 43. Eliz, rot. 335. 


Rror in the Exchequer Chamber of a Judgement in an E- 
jectione firmzx: The Ertoꝛ aſſigned, ta that the Plaintilfe 
was an Intant at the time of the Bill purchaſed , and ſued 
by Attomy, where he could not make an Attozny, but ought 
to have ſued by Gardian; And all the Juſtices and Barons 
held it to be Exroneous fo2 this cauſe , and to be an Erro2 1 
Fait , and might be well aſligned foz Errozin this Court. Al- 
——ů— alledged , that their Authority given them by 
the Dtatute was not to examine matters in Fat, but onely 
Errozs in Law, which appeared of Kecozd, and to affirm oz re⸗ 
Anderſen oe. char — ht be afſigned —— the 

on 5 mig E a 
fendant in the Writ of Erroꝛ ſaid that he was of full 
the time of the Bill bzought , and thereupon they were at iſſue , 
and Niſi prius awarded fo2 the Trial thereof, detoꝛe Periam Chief 
Baron, and Fenner one of the Juſtices of the Kings Bench, Ind 
koꝛ this cauſe it was moved to be ill, but they held it to be well 
Juſtice of Niſi prius to try the 

It was alſo moved, 


Bench 5 d the Seal of that 
Tears tunes kalte. Bur ep Din d f0H — 
fo2 that it is not examinable under | 


tfned; wherefoze the iſſue being found. 
the UUrit of Errot, ere rave 


Cone verſm Cropwell, inthe Exchequer Chamber, 
Hill. 44. Eliz. vos. 709. 


„in an Actiow of 
the Feme after 


77-»v4y\ Again} Baron and eme, 
overtuty ford goods; and converred them to her Ale; They 
pteaded Quod ipfi nom ſunt culpabiles. And fon -this Cauie it 
mas rules te be ill; Foz that no-7%: is ſuppoſed m the — 


2 in tze ings 


(5) 
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ron,and ſo ought to have pleaded Quod ipſa non eſt inde culpabilis. 
Wherefoze, after verdict fo2 the plaintiffe a Repleader was 
awarded, whereupon they.repleaded and Traverſe the conver- 
ſion, and it was found toꝛ the Plaintiffe,and Judgement accoz- 
dingly, And Etroꝛ aſſigned that the firſt Jſue was well iomed; 
and there ought not to have been a Repleader , Sed non allocatur. 
Foz the Ton being alledged to be in the Feme, and none in the 
Baron, the Jſſue Call be onely that the is not Guilty And ſo the 
Pꝛothonotaries of theCommonBench certified to be their courſe. 
Another Erro2 was aſſigned, Ore tenus. That the Judgement 
to replead was not good, toꝛ it is Quia videtur curiæ quod placitum 
prædictum, & exitum ſuperinde junctum, eſt minus ſufficiens in Lege, 
ideo dictum eſt partibus quod replacitent.UUhich is not any Judg⸗ 
ment, foꝛ it ought to have been, Ideo conſideratum eſt, &c. Sed 
non allocatur. Foz it — à ſuſticient award to replead, and the 
courſe is ſo 13 wherefaze, rule was given to affirm the 
Judgement. But it was afterward infozmed to the Juſtices 
and Barons that there was uot any Baile entred fo2 the Feme , 
and the Action was puncipaily againſt her;wherefoze the Judg⸗ 
ment was erroneous, and a Certiorari prayed to certifie it. But 
it was moved, that in regard he had aſſigned his Errozs, and 
had not aſſigned that foꝛ Erroꝛ, And the Defendant had pleaded 
in nullo eſt Erratum, and the Recpꝛd is examined, he may not now 
alledge it, fo2 then it would be infinite, eſpecially to reverſe a 
Recodd, but peradventure to help a Recozd, in affirmance of a 
Judgt ment, they may award a-Certiorari ex officio, upon ſug⸗ 
geſtion, that there is Diminution: But the Jullices wb Fat 
although the Party, after in nullo eſt Erratum pleaded, is 
receiveable to alledge ſuch a thing foz Erroz , which did not = 
pear in the Recotd certified,yet to intoꝛm the court, he may move 
them, and they ex officio may award ſuch a Certiorari, it they 
will. Mhereupon they awarded a Certiorari, And the Baile 
certified to be wellentred, and the Judgement was ed. 


Martin 2 David Boure, in the Exchequer Chamber, 
Paſch, 44. Eliz. rot. 393. 


— 


Slumpüt: Whereas Nicholas Salter was indebted to A- 
lexander Harris being at Aleppo in Spaine in 283 1, 68. 8 d. 
amounting unto 1326 Dollars called Royals of eight, monerz 
Hiſpaniæ; And Alexander Harris agreed with the Deftendant,That 
Nicholas Salter ſhould pay unto him that 283 1.6 $.8 D.intn _ 
— — — Defendant ſhould pay unto 7 — the value of that 
oppo in Spaine, and thereupon deliver to the De⸗ 
— a Bill of Exchange, requiring N. S. e 2 that m 
accozding1y, in confideration that the Plainti Wu 
dants requeſt would deliver that Bill to the.ſaid N. S. and re⸗ 
ceived den n; I. 6 8. 8 d. And in conſideration 39 


— 
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4 r — — of Ex- 
c Ei with his hand, Secundum uſum atorum, Fes 
ring the Defendant to pay to the ſaid A. S. the value of that 
2831, 6 f. 8D, in Spaniſh money at Aleppo: And in conſideration 
that the Plaintiffe would aſſume to the ſaid N. S. that the De- 
fendant ſhould pay to the laid A. H. tte value of the ſa:d 2831.6 g. 
8 d. in Spaniſh money at Aleppo accoading to the ſaid Bill, the De⸗ 
fendant aſſumed that he would pay to the ſaid A. H. the value of 
—_— 4.6 g. S d. in Spaniſh money atAleppo,prouc by the (aid 
11 of Exchange by the Plaintiffe tu be made thould be a 
de in facto, that he Delivered to the ſaid N. S. the ſaid 
Bill ot A. H. and receibed from um 283 1,6 8. 8 d. to the De⸗ 
kendants riſe, and delivered unto him a Bill ſigned wich his 
hand, directed to the Defendant, requeſting him to pay to the 
A. H. at Aleppo 1 14 Dollars, called Royals of eight > monetz 
Hiſpaniz that the-Defendant aſſumed to the ſazd N. S. that 
he the dant would pay to the faid A. S. the ſaid 1326 Dol⸗ 
lars, called Royals of eight, monetæ Hiſpaniz, accozding to the 
ſaid Bill: And that the Detendant had not paid them, &c. 
The-Defendant- pteaded Non Aſſumpſit, and it was found 
againſt him, to the Plaintiffs e of zoo i. and Judge⸗ 
ment atccoꝛdingly, And Erroz brought in the Excye⸗ 
quer Chamber, and aſſigned. Firſt, Secauſe- the conſiderations 
are Executorie, which ought to be pꝛeciſeiy alledged to be per⸗ 
fozmed acco2ding to the agreement, and they are not perkonned 
uactoꝛding to the agre ; firſt; becauſe he ought to have gi⸗ 
ven a Boll of Exchange, ſigned with his hand, Secundum uſum 
Metcatorom, Ind if it be not ſo, he is not bound to pay it, be- 
cauſe it varies from his agreement. Derondly, becauſe his 
Aſſumpſit is, that if he gives his Bill directed to the Defendant 
to pay the value of- 283 1. 6 8. 8 d. in Spaniſh money, &c. and 
aſſume that the Defendant (hall pay that value of 2831.6s. 
8 d. in Spaniſh &c. That he will pay : And he doth 
not this t: Fos he gives his Bill to pay 1326 
Dollars, called Royals of eight. which is not accoꝛding to the 
agreement ;- Foz he thereby ties himſelf to pay that kind of 
varies Fro rg arent; which hog ut bound to perfoam 
As it the pꝛiomiſe had been, chat (if he gave his Bil, That J 
(hall pay the value of 100 l. in Engliſn money, Þ will pav, &c. and 
he gives 115 Bill has F-Ga the 100 lin Spur⸗Royals, J 
| bound to perfounit; Fo2 J have to pay u 
in am he ties me to pay it in that kind ot᷑ money onely, ſo 
as he from me my election in what money J will pay it , 
# makes me peradventure to de at the of — or oe 
into that money. Sed hon allocatur; betauſt it is averred, 

1326 Dollars &c.to be of the value sf 283 l. 6. $ d. Therttoꝛe 
it is all one and chall not beintonded chat dhe pa t than 


* 2 —— — — 
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in other money ſhould be p2ejudiciall unto him; wherefoze with- 
out hearing any. argument oꝛ greater deliberation, the UDge- 
in the 


ment was affirmed. Note theſe Exceptions were not move 
Kings Bench. | | 


Lovelace verſus Wilcocks, Hil, 44. Eliz. rot, 802. 


Rror in the Kings Bench of a Judgement in the Common. 
Bench the Erroꝛ aſſigned was foꝛ that in Replevin of the 
the place where, was holden of hum as of his mannoz of: King(- 
down in the County of Kent. The iſſue was upon the Tenure 
and the veni. fac. was de vicineto de Kingſdown, But it ought 


to have been alſo de vicineto Manerii de Kingſdown , Foz it (hall 


be intended two places and not one; no2 that the mannoz is in 
the lame Mill: and then the / iſne, ought to be of both; and of 
— — was all the Court, wherefoze the Judgement 


7 


Nds Popham cited a Caſe to be reſolved by all the Juſtices, 
Anno 16 Eli. betwixt Sydepham and Keilaway, that where two 


the Jury had not ſufficient Evidence, but returned an Ignoramus up- 
on the Bill, no conſpiracy lies, becauſe he never was endicted nor ac- 
quitted, yet he may be endicted upon conſpiracy at the Common Law, 
for this fal ſe conſpiracy and miſdemeanor, which is puniſhable at the 
Common Law; ſo if any commit Perjury, which is not puniſhable 
by the Statute of 5 Eliz. yet he may well be endicted thereof and pu- 
niſnt by Fine and Impriſonment. 1 5 


| 52. Philips werſus Echard, Trin. 44. Eliz. rot. 463. : , 
Ebt :, Uponan obligation of 300 l. againſt the Defendant, 
las Executoꝛ ot᷑ Elinor Echard, the Defendant pleads that 


his Teſtatrir was bound in a Statute ot 300 l. to Paul Nang, 


and that he had but 80 1. of the Goods of the Teſtatrix to ſa- 


tisfie: that Statute; which remained pet in its fozce, and 


not paid, Et hoc, &c. And it was hereupay-demurred, and ar- 
gued by Tanfield foꝝ the Plaintiſte, and by Stephens fo2 the De⸗ 
tendant. Gawdy-and Yelvercon held that it was not any Plea, 
betauſe it is not averred that the Statute was made foz Debt, 
audthat the Debt is not ſatighed, Fot it it were made foz the 
perkoumance of Covenants, it is not reaſon it Gould be a barre 
in Debt upon an obligation which is already due; And perad- 

—— 4 — +> 
;be:any cauſe of: Suit d Extent thereupon. But if it had 
been made foꝛ a true Pebt, it being a Debt of Recozd, ; ought to 
latis ned betoze an obg ation, as 21 Ed.. 21.9 Ed. 4.12.6 > 6. 
yer 


—.— to endict one falſly, and the Party is not endicted, becauſe 


bzoken, ſo as there never 
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Dyer 80. Trewiniards Caſe, 28 Hen, 8. Dyer 32. & 6 Eliz. Dyer 


' 232.That Debt upon a reco2d (hall be paid befoze an obligation, 


and a Debt upon an obligation which is put in Quit, befoze an 
other obligation. Ind in regard it lyeth in the Defendants 
notice, foꝛ what cauſes that Dtatute was made, and not in 
the Plaintiffes knowledge, who is a ſtranger thercto, thcrefoze 
the Defendant on his part ought to chew it to excie himſelt, 
otherwile it would be a great inconvenience to thoſe to whom 
Debts are due, to compell them to take knowicdge of all Sta- 
tutes, and foz what cauſes they be made: Ind no Debt Could 
be paid by an Executoz, if Dtatutes made for the perfo2- 
mance of Covenants (and no Covenant Gown to be b2oken ) 
Gould be a barre to due Debts, Uherefoze this plea without 
ſuch averment is not good: But Fenner held, that tye plea was 
good; Foz when it is averred that the Dtatute is in its fozce , 
and the ſumme due thereupon not paid, Jt is to be intended to 
be a Statute foꝛ debt, untill the contrary be chown; which lies 
on the other party to ſhew. And he with Gawdy and Yelverron 

agreed, that a Dtatute for perfozmance of Covenants / none of 
them being b2oken) is no barre-in debt upon an Obligation. 

And they all held, that if an Excecutoꝛ pay debts upon an Ob⸗ 

ligation befoze a Statute be bzoken, and afterwards a Cove- 

nant is bꝛoken, whereby Suite is upon that Dtatute, par ment 
of the debt — the Obligation, and that he hath no moze in 

his hands of the Teſtatoꝛs goods, then to latistie the Recovery 

in debt upon the Obligation, is a good barre againſt the Sta⸗ 

tute, Aajournatur, abſente Popham. 


Swetman verſas Cuſh, Hill. 44 Eliz. rot. 485. 


Han Firmæ. Upon an eſpecial verdict the Caſe was, a 
Leaſe foz 80. years was made upon condition, if the Leſſer, 
his Erecuto2s oꝛ Aſſignes did not repaire the houſe within fir 
moneths after notice and warning given, that the Leaſe ſhould 
be void. The Leſſee makes a Leaſe foꝛ 10 yearcs; the Aſſigna 
of the reverſion comes to the Tenement, and gives notice to 
Wumere (occupier of the houſes under the Leſſee fo2 ten years ) 
That the houſe was defective in reparations, # ſhews wherein; 
And becauſe it was not repaired within {ix moneths after, he 
entred, and let to the Plaintiffe; whereupon the Defendant as 
ſervant to the Leſſœ reentreD,Er ſi ſuper, &c. And after argument 
at the Barre, Popham, Fenner,and Yelverton held, That this no- 
tice to a perſon who is not intereſſed in the term, although it 
was upon the Land, is not ſufficient ; Foz he is bound under the 
pain of Foxfeiture to repair it after notice; and therefoze Popham 
ſaid, if a Leaſe be made reſerving Rent, and if the Kent be not 
paid upon demand at any time within the year, that the Leaſe 
all be void: Ik the 18 it upon the Land at 1— 


(11) 
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time of the year, but the laſt day thereof , the Leſſee not being 
there it is a void Demand : So it he met the Leſſe at any time 
out of the Land, and demand his Kent, it is a void Demand al- 
lo; But his way is to appointed the Leſſee, that ſuch à 1190 

e 18 


will be upon the Land and demand his Kent, and then 
Leſle be not there, to pay it upon his demand, the Leaſe ig 
fozfeited': So here the notice at the Land not being given to 
the right perſon is void, UUherefoze abſente Gawdy » It 
was adjudged accoꝛdingly. 


Bray verſus Grobe. 


| BY of a Judgement ia Treſpaſſe, foz that the Defendant 
ng an 2 appeared by his Attorny, and not by his 
Guardian, The Defendant in the Mrit of Erro2 pleads in 
— Erratum, And adiudged to be Erroꝛ, and foꝛ that cauſe 
re 4 | 


Wade verſus Atkinſon, in the Exchequer Chamber, 


Ea in the Exchequer Chamber of a Judgement in the 
Kings Bench, the Erroꝛ aſſigned was, becauſe in Debt a- 
gainſt him as Adminiltratoz, he doth not chew by whom, noz by 
what Authority the Adminiſtration was committed, and in 
p2oofe thereof he relyed upon 38 Hen. 6. 6. and Book of Entries 
301. where it is own by whom the adminiſtration was 
committed: And the Pꝛothonotary of the Common Bench cer- 
tified, that the courſe is to ſay, Cui adminiſtratio commiſſa eft, by 
ſuch, at. whereto it was laid there is not any queſtion but that 
ſuch a declaration againſt an Adminiſtratoz, chewing by what 
authozity the adminiſtration was committed unto him, is good; 
And ik this clauſe were omitted, it is well enough, foz there is 
not any reaſon the Plaintiffe ſhould be infozced to thew by what 
authority the Adminiltration is committed, whereof peradven⸗ 
ture he yath not any conuſance, But the Juſtices and Barons 
held it to be erroneous ; Foꝛ as well as he takes conuſance that 
he is Adminiſtratoz ; ſo he may take conuſance by whole meanes 
he is made Adminiſtratoꝛ. Fo2 otherwiſe he may — him 
as Executoz , de ſon tort demenſe, if he be not A atoꝛ. 


Muheretoꝛe the Judgement was reverſed, 
Foſter verſus Clement. 
Rror of a Judgement in an Aſſumpſit in theCommon Bench, 


2 that iffe declares , whereas he was obliged 
r I. The Defendant attuned to ſave him 
harmleſſe, ac. And although he were impleaded upon thae 
Bond by the oblige , and recobery had per debitam legis for- 


mam, 


— — 
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"Ty 


mam & licer ſzepiusrequiſicus, That the Defendant had not ſaved 


him harmleſſe, ac. The Defendant-pleaded concord, and found 
againſt hum, and Judgement agaiult him, and now aſſigned foz 
fag wy rene ym. a e de gael 

D. yo imple, im, and x D/ but generally 
—— & — Sed — allocatur; Foz that is lullici⸗ 


ent without chewing the whole recozd, 
Arundel ver ſus Arundel. | ; 


Rroc to reverſe a Fine levied Hillar. 21 Eliz. The firſt Erroꝛ 
igned was, becauſe the writ of Covenant bare teſte 2. 
Januarit 21 Eliz, returnable Octab. Hillar. 21 Eliz. and the Dedi- 
mus poteſtatem bare teſte 3. Januar. 21 Eliz. and mentioned, 
Quod cum breve de conventione pendet, which is not ſo, becauſe 
it cannot be ſaid, quod pendet untill the-return thereof, and 
therefoze exroneous, Sed non allocatur; Fo2 it may be well ſaid 
to be pendant immediately after the purchaſe thereof. A ſecond 
Erroꝛ aſſigned was, foꝛ that the wait of Covenant, and Dedimus 
poteſtatem are, that a Fine all be de Manerio de P. and 20 
Acres of Land, and 40 fl. redditus in P, and the concoꝛd of the 
Fine is, Quod recognovit manerium & Tenementum præ dicta cum 
pertinentiis eſſe Jus, &c, omitting the Rent; ſo it varies from 
the writ and the warrant of the Dedimus. Sed non allocatur ; Foz 
as Popham ſaid, the uſuall.courſe of the Fine-office is, when a 
Fine is levied of a mannoz 4 rent, if the Rent be under the value 
of five pound, they never uſe to make mention thereof in the Fine: 


but ik the Rent amount to 5 l. oꝛ moze, then they uſe to mention 


it in the contoꝛd of the Fine; and therefoze this Erro2 aſſigned 
was diſallowed. Athird Erroꝛ was moved, becauſe the Dedi- 


mus poteſtatem was made per Rogerum Manwood militem: Ind 


Roger Manwood who took this fine was not then a Knight, ( foz 
in truth this conuſance was taken by Roger Manwood in the 
Circuit in Lent-vacation, and at that time he was not made 
Knight, but was onely one of the Juſtices of the Common 
Bench; but afterward upon the death of Jefferies, (who was 
chief Baron) Roger Manwood was made chief Baron and 
knighted; ) and kor this cauſe it was ſaid,. that the ſaid writ 
was not any warrant unto him to take this conuſance, where- 
koze the Fine being taken by one who was not as is 
confe ed by the pleading) ( fo2 by pleading in nullo eſt erracum, 
this matter in Fa? is confeſſed ) it is therefoze Erroz. But it 
was thereto anſwered, that this is an CErroz directly againſt 
the Reco2d,and therefoze not receivable; foꝛ the Recoꝛd upon the 
Dedimus poteſtatem, ig reſponſio infra nominati Rogeri Manwood, 
and his name ſubſcribed, which is intended the ſame Roger 
Manwood to whom the writ is directed; aud it is againſt the 
Recon dar (he. comerary ; allo in the Entxy.of the Queens 

Fee, | ver 
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tilt he 32 hab d Judgment.and an 


liver, the Recozd is, haber pacem admifſam coram Rogero Man- 
wood milite; foto averre that who took the conulance 


wah eue e the Recod, and againſt 
d as is noe e 0 that 


dae ws I all agræd and ſeverally delive- 
red their t fo2 this cauſe ſuch an Erroz 
ght not be aſſigned 


againlt that which he did as a 
Judge, and againſt that which is reco2ded : and as he may not 
lay, nul tiel Rogerus Manwood nnques in rerum natura, 02 that Roger 
Manwood did not take that conuſance, ſo he cannot ſay but that 
he was a Knight : Foz it is retoꝛded as a Fine taken by him; 
and as prim. MarizDyertn Venner's Caſe, An Erroꝛ was not ſuf- 
kered to be that the Conuloꝛ was dead befoze the time 
of the Connſa e certified to be taken, Becauſe it is expzeſly 
againſt the Judges Certificate: Ind 5 Mar. Dyer 163. when a 
Kecoe of Nifi prius was certified in the name of a Jultice of 


Alſiſe, It cannot de d fo2 Erro2 was 
dead e Id it is again the Kecord-and a = —— 
was done Jadicially' + Do here; to aver againlt that which is 


returned on Recoꝛd, is not receivable. And if it Gould, great 
inconvenience would enfne, as well to dzaw in queſtion by ſuch 
averment; this Fine, which was levyed twenty years ſince , 
ne Eres, 
upon ue 
toze Popham ad, 17 was great Difference betwirt Acts 
Miniſterial and As 2 ainſt Acts which a 
Sheriff oz any other al, an Jverment 
may be: but not —5 — inch _ done JYudicially , 


and by one ag J « Vide 7 H. 7. 4. RY B. 23. And where- 
as it was bald 5 In nullo eſt Erratum d, the matter 
— 1 — * t is not ſo: But it is quaſi a Demurrer 


pon the Erroꝛ RG receivable,2s it hath been 
adjtubged that where an Erroz hath been aſſigned, Becauſe 
the retoꝛd was that he appeared per]. S. Attornatum . 
as there was not any ſuch J. S. in rerum natura, Ia nullo eſt Er- 
ratum being pleaded thereto, Jt was held that it was not an 
Erroꝛ to be aſſigned, and that the Plea was good: Fo2 a De- 
murrer in Law TNT Os a thing againl the 
Recozd, but we RES BETS ——_— Retoꝛd; 
not bind 


For th other wile 
the Court ; terefore 2 


Gervaſe Molineux verſus Lacon, Hill. 44. Eliz. rot. 409. 


GCire. facias was bzonght in Chancery e a Reconuſancs 

there , — Ne 8 
ſent hither tried and found koꝛ the Plan- 
egic here returnable ; — 


2 


— — — 


 Jacos Regis in Banco Regis. 


upon divers lands were extended and offered by the Dheriff to 
be delivered to the party accogding to t 
Plantiff refuſed betoze the Dherals, 


Merchant oꝛ ſtaple. 
ctonBurnel: 


Court ** 

{Plantift had time enough upon the return of the 

UUrit to pꝛay it, wherefoze it was awarded that the Extendoꝛs 

Gould have the Land at that Rate, and that they ſhould pay the 
Debt, 21 Ed. 3. 21. Plowd. Comment 82, . 


Philips verſus Rice Hugre, 


Ex ror of a Judgment in audita querela in the Common Bench 
upon a Statute of 300 l. wherein Hugre made his ſurmiſe, 
that there was anJndenture of defeaſance, it he payed annually 
fo2 fix years 50. l. to one John Buſh at the Feaſt of St. Michael 
at ſuch a place in S.that the Statute hould be void, and averred 
the Statute to be made to the uſe of the (aid John Buſh,# that 
he tendꝛed at every of the ſaid Feaſts the ſaid 50, l. at the ſaid 
The ſtand That the Danni non obey 
proteſtando, non obtu- 

lic at every of the ſatd Feaſts, ac. Pro placico idem John Buſh dicit 
Quod ipſe at ſuch a Fealt was there to receive it, and none was 
there to pay it abſque hoc That he tendzed it at the ſaid day, 

the plant 


place / that John Buſh was not there 
Defendant 


#c. And thereupon ntiff demurred,and chewed foz caule, 
Foz that the Defendant ſaid,he was there ready to receive it, 
which was contrary to that which the Plantiff affirmed, a ſo he 
ought to have concluded his Plea, Et de hoc ponit ſe ſuper pa- 
triam , and not with a Travers, And after argument, foz that 
the Plea of the Defendant was no Plea ( fo it was pro pla- 
cito idem John Buſh dicit, where it ought to have been Idem Ricius 
dicit, Do there is no Plea at all foz the Defendant, but by a 
ſtranger, Therefoze) it was adjudged foz the Plantiſt, That 
he Gould be diſcharged of the Execution ; and hereupon Crroz 
was bzought and aſſigned, Fo that theſe woꝛds Idem Johannes 
Buſh. were void woꝛds and are well amendable , Jud on the 


(17) 
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—— — 
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Plantiff had not —_— fo2 cauſe of Demurrer; at. But the 
Court reſolved that it was not amendable, becauſe it is tie ſub⸗ 
ſtance of the Plea;and not the-miſpriſion of a woꝛd onely: So 
as is not anyPlea at all. Secondly, Jt was reſolved 
. — although ohn Buſh was u ſtranger to the reconuſance, 
yet fozaſmuch as it is averred to be made to his uſe, he ought 


at his peril to be ready at the place at every. day to receive it; - 


Dtherwile, the reconuſance is not forfeited when the other doth 
not tender it. 


lius ex parte ſua was there to receive it, is good enough; Foz it 
ought to come on the other part , if any other were there to re- 
ceive it. Fourthiy / whereas he ſhewes, that he at one ol the days 
was ready and offered to pay it, and the ſaid John; Buſb was 
not there ad exigendum & recipiendum ( ſo the  copulative- Ec 


made the demand material, which needed not) yet the ſurmiſe - 


— — Foꝛ the matter is, whether he tendꝛed oz not; 
2e notwithltanding theſe exceptions the judgment was 


affirmed. 


the Juſtices and Barons at Serjeants Inn, that informations exhi- 
bited for the Queen her ſelf, as of Intruſion, or upon any ſtatute or 
otherwiſe ; and informations for the Queen and party upon any Pe- 
nal Law, although the proceedings there have been to iſſue or ver- 


dict: yet they be all diſcontinued & ſine die by the Queens Demiſe: 


But the Informations themſelves remain as a record for the King, and 
new proceſs may be awarded thereupon to compel. the parties to an- 
{wer thereto de nv nd ſo it is of informations for the Queen and 
party; the Information it ſelf ſhall ſtand, but all proceedings there- 
upon are determined. Nor. be they holpen by the Statute of 1 Ed. 
6. cap. 7. But if they ould be altogether determined then, per- 


adventure the Action were utterly loſt, becauſe the time wherein it 


ought to be purſued is expired: Therefore to avoid that miſchief, the 


Law hath been taken to be, that the Information it (elf ſhall ſtand: 


and ſo hath the practice been in the Exchequer and Kings Bench, as 
appears by the Preſidents of both Courts, the Records whereof they 
had cauſed to be ſearched: So it is of Endictments wherein the pro- 
ceedings have been to iſſue, or depend in Proceſs, and although the 
Iſſue in them be tried, no Judgment being given thereupon (unleſs 
it be-in caſe of Treaſon or Felony, which being tried thall be ayded 
by the Statute of 1 Ed. 6.) All proceedings in them are de- 
termined: But the Endictments themſelves ſhall ſtand, and new Pro- 
ceſs be awarded, and the parties anſwer and Plead de novo. But an ori- 
ginal Writ brought by the Queen as a Quare Impedit, or the like, ſuall 
abate utterly by the Queens Demiſe, becauſe the Action is brought 
in her name onely: And It cannot be ſued by the now King, the 
Writ being abated, He H 66, 12 
HOTTIES Drury 


Thirdly, the lurmile that John Buſb was not 
there to receive it, although he doth not ſay that he nec aliquis a- 


1 It was reſolved this Term upon conference with all 
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% 
A 
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ac OBI Regis in Communi Banco. 


Drury verſus Kent. Hill. 45. Eliz. rot. 113. 


Regen upona ſpecial Uerdict. The caſe was ſuch, A man (19 


preſcubes to have common appurtenant to the mannor of B. 
fo2 all his beaſts Levant and Couchant upon it: Ye grants 
this Common to A. Whether this grant were good oꝛ no was 
the Nudſtion ; And adjudged, that he could not grant it over, 
koꝛ he hath it Quaſi Sub modo, viz. Foꝛ the bealts Levant, &c. 
No moze then Eſtovers to be burnt in an houſe certain: But 
common appurtenant foz beaſts certain may de granted over. 
Mherekoꝛe it was adjudgeD,ur ſupra, | 


Robinſon verſus Robinſon, 


De. as Exetutoz of I. S. The Defendant pleaded Quod 
Auter foit, he bzought an Action as Jdmtniltratoz of 1. S. 
fo: this debt, and was therein barred , Judgment, $5 ceo 4:0 
aver » and the truth was, that he and another were made 
Executozs,and he not knowing thereof , took MWminiſtra- 
tion , and bzought Debt as Adniltratoz, and it was 
pleaded in abatement, that another was made executoꝛ, who 
pꝛoved the | and Adminiltred, And upon this 

lea 22 85 barred : And now he having 2 the Mull, and 
the other being dead, had bzought t ion as Executo?, 
and the Defendant pleaded againſt him the fozmer Bar, 
and it was adjudged, that it was no Bar: foz although once 
a Bar in a perſonal Action is a Bar perpetual, That is to be un⸗ 
derſtood when it is a Bar to the Right; But here it was not 
any Bar. But by the miſconceiving of his Action, the Action 
abated : Uherefoze it is not any Bar in a new Action, And it 
was adjudged accoꝛdingly. 
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Termino Trinitatis, Anno primo JacosB Regis in 
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Emorandum, T bat this Term the Juſtices ſate upon the Fri- 
M day, being the day of the Feaſt of St. Fohn Baptiſt, although 
— it happens in any day of the Term beſides the Firſt 
day, It is not Dies Furidicus: But becaule it fell the next 
day after Corpus Chriſti day, and by the expreſs words of the Sta- 
tute, the Term is appointed to begin as a full Term the next day 
after Corpus Chriſti day. The Jultices by the expreſs words of the Sta- 
tute are to ſit the ſame day; and Kemp the Secondary ſaid, that 
he knew it to happen once before in his time. And it was ſo reſolved. 


Na te „ propter peſtilentiam , which greatly increaſed in London 
and Weſtminſter, The Term was adjourned the day of 0#«bis 
Trinitatis unto Tres Trinitatis by Writ of Adjournment, and the 
Juſtices fate all the Firſt day of octab. Trinitatis, and upon the 
Monday which was the day of Tres Trinitatis, and ſo unto the end 
of the Term, which was Die Mercuri. 


Termino 


Termino Michatlis, Ano prime Ju: 40 0B1 Regis in 
Bates Regis „ad Winton, 


| Eewealas Thi Ante oe 3 which 
| ras abour Londov a nine Mtn on until Men- 
Ae Michaelis inſter. And 4 was adjourned 
erer, e ee ies and the felt dey of Craſtine 
9 pol which try che nie of the Kings Bench and 
Common Bench Were kept ; but 2 — done in any of the 
Cbouxts, 2 pron of every fate, wiz. Telverton for 
] 'Berich, 2 1 the Common Beach, And upon 
: che third Yay from the Aid return, Pophans 
Beneh, and not an of the Juſtices of 
158 they 
'tnew are re- 
Kii bench, the eſſe 

e Ate Chant 3 the Lokd Chan- 


5 ak Pup Cite,” 


9 5 GW EAYR MH allt Giver Wetbaflte of 
ey +a 
rhe lace Queen by her Letters Patents under the great Seal 


n —— Anno 23 Reg- 
— fa, P —++ 1 es the Cuſtody 
of te pꝛotits thereto apper⸗ 


thereot, haben: um 


$ ſeemed to — but they gave not any reſolution therein. 
D Decondly, 
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Secondly , foz that a Feme cannot have this office of the 
cuſtody of a Caſtle, becauſe it appertaines to the warre, and is 


to be executed by men _onely.- ded non allocatur, Becaule it is 


granted unto her exertiled per ſe vel Deputaum ſuum. And 
it doth not appear to be a Caſtle of warre, but may be a private 
Thirdly, becauſe. the Endictment is, that the Muern; 
[reciting tyat che had granted it foz lite) granted the reverſion 
thereof; And it is not averred, that the Queen granted it foz life, 
otherwiſe the grant had not been god, and ſo no title chewn ; And 


to that opinion allt Court inclined. Fourthly, that an En⸗ 
dictment. upon the a 8 H. 6. lies not foz ſuch · an of- 
fice ; But there to habe been a Dilleiſin alledged ot che 
Tenant of the Fre! AFG Youſe ; But the Court delivered 
not any opinio : And oe Cote. Caſe pens Love Ref ten 


o the. Cole with 


FEES. 


cuſtody ol None-ſuch bouly which was +2 

Card . d the Arund 1,w the Jnherrtanc 

cocome rhore to inhabit; And 6 tous ales 85 fox 
k. 


Boſden e Si John ne. 


7, 9 * 


ith the Men 
Uune R 
22 0 oe 


e e 
eee ee 

ting to 50 l. het 
that 50 l. and lo 
to pay 79 J. 
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damnified by reaſon thereof, which in conſcience the De- 
kendant ought to ſatigie : That the conſideration is ſuffi- | 
— and not paſſed ; Uherefoze it was adjudged foz the 


Sir Olive Leigh and Sir Matthew Browti 
verſus Bargany. 


TE. as: Fox entring into their lanlis, whereof they wert 
joyntenants; with a Continuando foz dibers dayes * 
parties were at iſſue ; Dir Mathew Brown was lain: Jt 


31 


an in a Repl 
wut al the Court „ | 
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ry Endictment oug 


— — —. A 


* 


— — — — — — — 


5 wie Cale is 3 i 
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reraine mehrt 
Endictment, Furatus eſt unum equum, althoug 
Fel ony, yet becauſe it wants the woꝛd Felonice, it is ill: Do an 
Endictment,Quod rapuit & carnaliter cognovit talem puellam contra 
voluntatem ſuam, without ſaying Felonice, is ill: Do an Endict- 
ment, Quod Felonice & ex malitia ſua præcogitata 'occidit ſuch an 
— ſaying Murdravit, is no Endictment of murder, al- 
ove le hat rhe En —— 1 But firs 2 
dy that ittment enough, foꝛ - 
at ma Statute, 


be inde oe with n 

witha 
. harging ee of ce of 
5 Endictment is not 
2 52 8 
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Termino Hillarii, Anno primo Jacos1 Regis in 
Banco Regis. 


Harebotle verſus Placock. 


Defendant pleaded Not Guilty, and found againſt 
him, and now moved tu Arreſt ot Judgment that the 
Seciaration was not good , fo2 He cannot demand the 
Land it ſelf, and a Colepit in the ſame Land: fo2 that is bis 
— Allo the Ven. fac. was awarded tothe Coꝛonoꝛs, upon 
urmile that the Leſſoz was ſervant to the Sheriff, which was 
alledged to be no pztncipal challenge, and then the Mrit is not 
well awarded , and it is not aided by the Statute of 32. H. 8. 
Thirdly, becauſe the Jurozs had taken meat and dꝛink betoꝛe 
their Uerdict given, which is certifiedupon the Poſtea , but not 
22 at whoſe charge, which the Court ſaid would make 
kp gabe ch Foz ik it were at the coſt of the party foꝛ 
gave their Uerdict , it will make the Uerdict void 

Bur ik it were at their own coſts , it is onely fneable, and the 
Verdict good, But fo2 the firſt point, they held it to be good, 
becaule it is a perſonal Action, and he demands nothing certain⸗ 
ly, Foꝛ the ſecond point, they much doubted whether it were a 
E and if it were not, whether it were 
he Statute: But Coke the kings Attomey (who 
way A with the Defendant) ſaid, that in 27 Eliz. in 
Packingtons Cale it was That it was not a pꝛincipal 
= and that the Ven.fac. eue to the Coꝛonoꝛs was 
ond not aided by by the 8 but 5 Court Ir 


Tuttelbam ae Roberts, Mun 


Es Firmæ, of Land and a Colepit in the ſame land, 


. 
e 


Ehr bf 


Cotte Caf 
EAA? e a Che Caſe as 
prati, Kc. th eigen Upon Not gt Aber a ſperial Uerdict 
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Termino Hillarii Anno primo 


was found, that one Biſhop was ſeiſed of the Land in the decla- 


ration mentioned, and of five Acres of Land in Cuckfield , cal⸗ 
led Wellcrotc : Ind that the Lands in the declaration, and the 
ſaid Croft, were called by the name of Heſelands, and had been 
uſually together occupied as one Farm , and that he being ſo 
ſeiſed, made his Mill in this manner: As concerning the diſpo- 
ſition of all my Lands and Rents, &c. He deviſed inter alia, All 
thoſe his Lands and Tenements, lying in the Pariſh of Cuckfield called 
Heſelands, to his wife for life, and after her deceaſe, that it ſhall re- 


main to John his Son and his Heirs. And after divers other clau⸗ 


ſes, Ye Wills; That if John die without iſſue, Heſelands fall 
remain to his three Daughters in Fee. The ſole queſtion was, 
whether by this clauſe, All che Lands called Heſelandi, being an 
entire Farm, extending into Cleyton (which is the Land now in 
queſtion) and into Cuckfield alſo , (hall paſs: oꝛ onely that 
which is in Cuckfield. Popham, Gawdy and Yelverton held, that 
the x ſhould take none of the Lands in Cleyton, and 
that onely ſo much of Heſelands as extended into Cuckfield 
(ould paſs;fo2 Jobo by the Deviſe hath clearly nothing but that 
whichis in Cuckfield; Foz the Deviſe to the Feme, is of the 
Lands in the Pariſh of Cuckfield called Heſelands : which 
paſſeth nothing but that which is in the Pariſh of Cuckfield, 
it being firlk named. And if the woꝛd x been of all his 
Lands called Heſelands in the Pariſh of Cuckfield; and part of 
Heſelands is in Cuckfield, and part in Cleyton ; nothing had 
paſſed but that which is in Cuckfield. As if a man hath the 
Mannoꝛ of Dale, in Dale and Sale, and grants his of 
Dale in Dale, nothing in Sale ſhall paſs, Ind the wozds being, 
It ſhall remain to John and his Heirs » That is, that which was 
deviſed befoze to the eme; And where the woꝛds are, It 7% 
die without Iſſue, that ere ſhall remain to his Daughters; 
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vac of Heſclands in tail with a remainder to 
ters: Then that it thould be ſaid to be altogerber dtn 
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Jacoz1 Regis in Banco Regis. 


Counteſs of Arundel werſus Steere. 


pon Denimered Becauſe it was 
unreaſonable to take Eftovers to build 
the Court (beſides Williams) held t 
1 3 Foz one may grant ſuch Eſt 
ame reaſon there may he a pꝛeſcription 

liams held that the pꝛeſcription is not good 


reaſonable and uſual; which is to repa — — but not 


to build new ; For then he may cit down ail 
— But notwithſtanding it was adjudged fo2 


the 


Barnes verſus Worlich. Mich. 43. & 44. 
Eliz. rot. 548, 


Udita —_— ——— —57 a Sta- 
Arcs 200 l. Ind alledg mee rt nt & 13. 
Eliz, of Uſury Ind that after the »Viz. 27 April 41 Eliz. 
There was a communication bet wirt the and Deten⸗ 
dant; That the Defendant Gould lend him 100 1, 2 


and ehat it was then Gm agreed betwirt . 


(i) 


(2) 


— 
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Plaintiff Gould pay unto him 101, koꝛ the fozbearance thereof, 
viz. Upon the firit of Novemb. next following 5 l. and upon the 
firſt of May then next following other 5 l. And Gould enter into a 
8. 201, oz the payment. of that 30 1. accozdingly : And 
he. accozding to that ty oor gs 1001, 27 April. 

1. Eliz. 1599, and took that Statute of 2001, foz the Kepay- 
rene thereof,” 1. Mail ,- 1600.” and took Bond of us J. for the 
Payment of 10 l. accoꝛdingly; which is above the rate allow⸗ 
ed by the Statutes » and ſo void, The Defendant pleaded, 
that it was not corruptly agreed to take ſuch a Band, ec, 
whereupon they were at Illue; And by Mittimus out of Chancery, 
it came hither to be tryed, and by Niſi prius in London being 
found foz thePlantiff, it was now moved, That notwithſtand- 
ing e Could be foz the Defendant; Foz, this 
ſurmile is not lutticient to avoid the Statutes. Foz the Uſury 
agreed to be taken, is no moze then the Statutes permit, 
and exceeds not the rate of 10 l. per 100 l. foꝛ the year, whereby 
to avoid the Aſſurance. And herein, the Cale is no moze , but 
that luch a man lends an 100 l. foz a year, and agrees to give 
10 l. foꝛ it, to be payed half yearly,whether that be Uſury within 
the Dtatutes, .And:Fenner and Yelvercon held that it was. 
Fo when he.lends it fo2 one Antire year he ought to foxbear his 
intereſt foz a year, otherwiſe he doth not lend it foꝛ a year: 
And then the other payed mozethen he ought by the Statute. 
But if he contract to lend foʒ halt᷑ a year, he may reſerve his in⸗ 
tereſt accoꝛding to that rate, cc. But Popham, Gaudy and Wil- 


liams held, that it is not any other Uſury then what the Sta⸗ 


tutes tolerate: Foz the Statutes be, that he (hall not receive oz 
take above that rate; Ind here he doth not take any moꝛe. Foz 
when he hath fozbozn his money foꝛ halt a year, and the other 
hath the uſe of his money, fo2 that time he (hall receive of him 
51. ſo he doth not receive moꝛe from him foz the year then 101. 
And it is an uſual courſe i one lends 100 l. fo2 a year, and 
takes Land in moꝛtgage ot the value of 10 l. per annum, to re- 
ceive the annuall pꝛofits every day, Ind it is not any Uſury, 


berauſe he receiveth in the whole year no moze then 10 l. onely. 
Do ik he takes a grant of a rent charge, payable quarterly, it 


is not any Uſury above the Statute: (And Coke Attoꝛnuy Ge- 
neral ſaid,that he knew it to be adjudged accoꝛdingly.) But if 
he had agreed to take his money koz the fozbearance inſtantly 
when he lent it, That had made the allurance void; Foz then 
he had not lent the entire ſumme foꝛ one year, and the other had 
not had the Uſe of his money accoꝛding to the intention of the 
Law. And Wdliams ſaid, That he knew- upon this difference 
it hath been ſo reſolved of late time. Uherefoze it was ad⸗ 
judged foꝛ the Defendant, Quod Querens nihul-capiat per brev. And 


Stephens ſaid; he was of Counſel in one Snows cale, where it was 
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Su John Thomel verſus Laſell, Ha, 43. Eli rot, 619. 


1 paſs; Quin Clauſum fregic, 8. Mail; 43 Elz. of a Cloſe cal- 
led the Head- land in the Over-Inge in Sturtan, averiſs;d 
ſcendo, viz, Eguis bobus, vaccis, continuanda uſq; 25. Juni 
s T — — Quoad vi et th ee | 
q ems e 


ng 
the 


d locus vort 


ND continuance: there — nũ Anno 
). And Avers the e wag: not cut bo and 
— hay until the _ 20 of Lye And it was. _ 


upon Demurred, and moved, 
good ta claim it n name at 


into hay. Sed non — Foꝛ 
Land, the going of two Geid⸗ 
debruiſe it: but that hay map well be 
e rn Rar g geb 
couchant, I. Ix 


being in ſogreat a quantity 


inzs cannot defoul oz 
made t 


; and ſpeaks: ſpeaks'nothing ot the veſwuy 
Perm all. e 8. Mal 
43. Eliz. with a continuando — 25 of June; and mſti- 


des from! the eighth of May unto the fozeſaid 20 day of June, ſo 
he ſpeaks. nothing .of the four laſt daves. Thirdly, he claims 
this . — the —— ot — — wo 50 Chow in 

theſe were —_ 
. Wiherloe4t ws 2 thePlaniiff. | 


. Macken . Shipward- Mich, 44. & 5. 
i Elz. rot. * 201A 


D Berk! ey tax a Rehef dus unto him; nur — 
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within age,and in Ward tot Queenas well fo2 the one land 
as foz-the other by hes Mꝛet The Hut at full ſues 
a je oe Rt 2 2 . 
— — ry the Mueſhion ;// And after — 
—. oh hough CLAS in: — vet 


SZ 


ut nge, ar ſard;xyarit in 
— his Heir — the” 
ſe! it wr. — 


—— not have Vils. EG. 8. 13. H. . 75. 14. EC. 44. 
39% Ed. 3; Relief 10 Stanf, fol. B. Bradt. ful. 85. Old N. B. 93, 
. —— the Defendant. ' Afterwards 


hne Banks, Paſch. 44. Elie. en, 
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Sewel was returned: and the Diſtringas wag Randol Sewel ; ſ the 


Sheriff upon t Ranmu Sewel, h aN C worn. Sed 

non allocatur , Fo2 the Court ſhall intend Randol and Rannus 

to be both one perſon, and that it is his name buefly waitten. 
; becauſerRobt. But de leon 


Ast het. Ext re⸗ 
turnen unn the Ven c. br : Beitlem Rob pro 
defeftw qatatorum compurait, BY. 
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Counteſs of Rutland verſus Earl de Rutland, 


[JP Pon evidence to a Jury it was held by all the Court, and 
ſo delivered foꝛ Law to the Jury: That if there be an 
Jndenture fo2 the levying a fine to ſuch perſons , befoze ſuch a 
fime2to ſuch Uſes , and the Fine be levied to the ſame perſons 
within the ſame time; It Gall be to the ſame Ales; And na aver- 

ment can be to the contrary, unleſs it be by other matter in wꝛi⸗ 
ting. But ik a fine be levied to other perſons, oz at another 
time after, it may well be averred by Parol to be to other Ules. 
Foꝛ in the firſt caſe the Indenture is directory to the Fine, and in 
the other caſe it is but Evidence. 


Ognel verſus Nandol. 


— nerela was bꝛought to avoid Execution of a Judg⸗ 
„And — after the udgment he had paved 
the 1 um. Popham, ſuch ſurmile is not any ſurmiſe to a- 
void a Judgment, upon a bare payment, without waiting, 02 
other matter of Evidence ; no moꝛe then it is any Plea , to bar 
an Execution, demanded by Fieri fac. 02 Scire fac. Tanfield Ser⸗ 
jeant, It was ruled in this Court betwirt Malins and the Lady 
Hawkins , That it was a good ſurmiſe in an Audita Querela to 
avoid Execution of a Judgment : Foꝛ it is not onely a Sute in 
Law but in Equity alſo, And it is as a Commiſſion to exa⸗ 
mine the cauſe : Foꝛ it is not reaſon that if the money be ſatiſ⸗ 
tied, he ſhould lie in Execution. And ſo held all the Court ( be⸗ 
ſideg Popham.)that it was a good ſurmiſe in this caſe;whereup- 
on he was let to Bail. 


Powel verſus Peacock. Hill, 45. Eliz, rot, 156. 


128 Fo: cutting down of Elme - trees, bꝛought by the 
Lozd of a Mannoꝛ : The Defendant juſtifies as Copy⸗ 
holder foz life, Fo2 that Infra Manerium, uſitatum fuit à tempore, 
ms 
grows 


&c. To cut down and carry away at their pleaſure any 
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Auncelme verſus Auncelme. | 


holder in Fee ſurrendzed to the ule of Martha his wife 

fo2 lite, Remainder to Matthew his younger Son in Fee, a 

died: Martha was admitted, but Matthew refuſed to be admitted, 
during the life of Martha; Afterward Matthew, without other 
admittante, ſurrendꝛed to the uſe of the Plaintiſte, in the life 
of Martha; who was admitted acco2dingly-; Matthew and 
Martha died; and the Son ol Matthew pzocures himſelf to be ad- 
mitted, and enters, claiming the Land. Ind whether his En⸗ 


TE de verdict : The Caſe was; A Copy- 


try was congeable, was the queſtion : becauſe Matthew ſurren⸗ 


Dꝛed befoze admittance, Popham, Fenner and Yelverron (cæte- 
ris abſentibus ) held, that this admittance of the Feme was an 


admittance of him in remainder, without any other adnuttante. 
Fox the Feme, being admitted to the particular Eſtate, the re- 


mainder depends thereupon, and velts without other admittance; 
F02 they make but one Eſtate ;. Uherefoze they reſolved foz the 
Plamtiſte. But by reaſon of an imperfection in the verdict, no 


Judgement was given. Foz they found Quoad percel Tenemento- 


rum, this ſpecial matter, but they did not chew what Parcel ; 
they found nothing fo2 the reſidue;:UUherefo2e the Uerdict was 
held to be ill foꝛ both, and a Ven. fac. de novo awarded, 


Sir Edward Clere verſus Par ker, 


His Caſe was now moved again (Vid. Paſch. 44 Eliz.) and 

| adjudged upon the matter in law, foz the Defendant in the 
watt of Erro2, that the firſt Judgement chould be affirmed ; and 
Coke Attazmey General being preſent, ſa id, that Huſſeys Caſe in 
the Exchequer afcer argument was adjudged acco2dingly; that 
it Gould not Enure by way of Deviſe, but as a limitation upon 
the < feoffement. Foz otherwiſe the Mill ſhould be utter- 

Y void. 


Andrews verſus the Lord Cromwell. 


Ndictment upon the Statute 8 Hen. 6. againſt the Lod 
1_Cromwel and others of his Dervants ; Fo? that they 16 July 
44 Eliz, vi & armis & manu forti diſſeſiverunt prefatum lain; An- 

rews 


(1) 


(2) 


(3) 


Termino Trinitatis Anno ſecundo 


(4) 


(5) 


| (6) 


drews of ſuch Lands, ct. Et adhuc extra tenent eundum Edvardam 
Andrews contra 2 dictæ Lem Ae m Reginz Elizab. The Endict- 


ment being fou acobi 2 The ſirſt 
exception 3 hero Devens fly unior, foz that the En⸗ 
dickment is diſleſiverunt, and it doth not ay s as the 
commen foꝛm is; but all the! 
Fo: Diſſeiſin umplyes Expulfion it 8 dude to ground 
n fo: this Endictment ; foꝛ 
he in Reverſion 02 Leſſg fo2 years is expulſed. Secondly, be- 
cauſe it alledged Quod adhac-detinet $84 Tort, and pet it is 
nat laid, Contra pacem Domini Regis: But it was held to be well 


the Erdittment was good, and reſtitu- 
con as awarded tereuen, 


Barnes verſo Conſtantine 


Ction upon Cale ; him £0 be En- 
8 6 Gran Sorin ho pure 5 and JD. Ju 
ſhices ot the Peace; er nent leide Fonts, 8c. audiend. 
terminand. aſſignat. And that he was acquitted ; The Defendant 
demands oyer of the Reco2d,whichis entred in hæc verba; where- 
n whereupon 
— — 
optumon 
. end Es — — 
Peace e authonty to inquire without any 
ſpecial commiſſion of oyer and Terminer; and their commiſſions are 
1 3 and therefore all one, and no taũlet of Re- 
co2d, 


rg IP For the Betaynor may be without fozce and not againſt 
the prac heren 


Dawbeney verſus Banneſter. 


De*: Upon an obligation in the Common Bench. The De⸗ 
fendant confeſt the Action, and Erroz was bzought upon that 
Judgement, becauſe in the Declaration it is not ſaid hic in curia 
EE: and not ol Fozm 
onely;and notwithſta K- well be 
aſſegned foz Erroꝛ. And ——rj—— — 
tance, it was reverſed. Vid. 18 Ed. 4. 16. 


Ellis verſus Warnes Paſch. 1. Jac. rot. 507. 


Ebt : Upon an obligation of 2501. The Defendant pleads 
Das Scarutes of 37 Hen 8. and 13 Eliz. of Uſury , in avoid- 


dance of t he was endebted to one Alder 
15 100 l. de ip 38 the fozbearance of that 


x00 l. fot a year; recfore hone fringe 8 


—— —— 
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Bond to Alder of 60 l. foz the payment of the ſaid 30 l. and foz 
the payment of the 100 l. pꝛincipal. He and Alder entred into 
this Bond of 200 l. to the Plaintiſte. So it being made upon 
this uſurious and coꝛrupt contract is void, Et hoc, &c. The 
Plaintiffe ſaith; that Alder was truly and juſtly endebted unto 
him 1001, and that foz the payment of this jult Debt of 100 l. 
he and the Defendant entred this Bond to the Plaintiffe ; and 
that he was not knowing and pꝛivy to any cozrupt agra ment 
betwixt the Defendant and Alder, Et hoc, &c. and it was here- 
upon Demurred. Tanfield Setjeant, foz the Defendant moved, 
that the Replication was not god, becauſe he doth not deny the 
cozrupt agreement alledged in the Barre; but by Nient dedire 
confeſle it: Ind although he were not paivy to the coꝛrupt agræ⸗ 
ment, it is void; foꝛ otherwiſe it would be a pꝛactice fo2 every 
ulurer to avoid the Dtatutes. Foz he would alwayes be juſtly 
endebted in the pꝛincipal ſumme , a would contract fo the uſu- 
ry money in his own name, and take the aſſurance of it to him- 
(elf ; but to be aſſured of the pancipal, he would cauſe the 
Bond to be made to one to whom he is julfly endebted, who 
Gould not know of the Bargaines between them: And ſo by 
ſuch pzactice they would eſcape out of the Dtatute of 13 Eliz. 
Uherefoze this Bond being made upon ſuch coꝛrupt agreement, 
is void, ic. Gawdy,Yelverton and Williams held, that the Repli⸗ 
cation is god; Foz inaſmuch as it is averred that it was made 
unto him kor a true #jull Debt; a that he was not knowing 02 
Ay to any corrupt agreement between them, it is not reaſon he 
Id be delayed of his due Debt. Foꝛ as on the one ſide it 
map be ſatd to be the meanes to defraud the Statute: So on 
the other ſide, it may be a greater miſchief to a true Creditoꝛ, 
when he chall take ſecurity by Bond, with Dureties foꝛ his m3- 
ney, if it ould be examnnned whether there were any coꝛrupt 
agrament betwirt his Creditoz and his Sureties ; wyereof 
he cannot by intendment have any conufance ; and it would be a 
ineanes to draw in queſtion every Debt, and to puniſh one who 
is not pꝛivy to any corrupt agreement ; Uherefoze it being con⸗ 
feſſed by Demurrer, that this Bond was made unto him foꝛ a 
true Debt, and that he was not pꝛivy to any cozrupt agreement 
between them, the Bond is god, otherwiſe there might be great 
þ2ejudice to true Creditozs, Foz peradventure, upon the ma- 
king the Bond, he delivered up his ancient Bond ; o2 if his Debt 
were by contract, by the taking that Bond his Debt chould de 
gone: UWherefoze, ct. Fenner Doubted thereof; becauſe. it being 
grounded upon cozruption, it is altogether ill. And every one 
ts to take heed to his aſſurance at his peril, Popham was ab- 
ſent ; Wherefoze the other three adjudged it foz the Plaintiffe. 


F Maſod/ 
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Maſon verſus Chambers. 


na ſpecial Werdict, the Caſe was ſuch; ThePziozof 
| — let the Tythes of Com and Yay of the Rectory 
of Loppington, by Jndenture to J. S. fo: 40 years, rendring 4 1. 
per annum at the Annunciation and Saint Michael. The Leila 


covenants to bring the Rent to the 421028 houle, the Pzioz 


and Covent covenant to abate hum 20 d. at every ay pay= 
ment, in reſpect of the Poꝛtage. Afterward che Leffee p 

alwayes 3 l. 16 8. 8 d. and retained 3 $. 4 d. The Prone ve⸗ 
ing diſſolved, the Queen made a Leaſe to the Plaintitte of the 
Kectoryof Loppingron, and of all the Tythes thereto t- 
ning: And ot all Peſſuages, Lands, Tencments and Yeredi- 
taments in the tenure oꝛ occupation of the ſaid J. S. Sub annuali 
reditu 31, 16 8. 8 d. habendum, If no Leaſe be in eſſe from 
the Date of the Patent foz 21 yeares, ànd it any Leaſe be in eſle 
of the Rectory 02 any part thereof, then from the end of that 
Leaſe foz 21 years; and alterwards ſells the Rettozy, without 
mentioning this Leaſe to the Zelendant ; Ind whether this 
ſecond Leaſe were god oz not, was the queſtion. Firft, it was 
moved whether this Covenant to abate aud deduct, 20 d. upon 
every day of payment, being by the lame Jndenture, be ſucy a 
defaication of the Rent, as that it may be ſaid to be in tenura 
J. S. under the Rent ek; l. 16 8. 8 d. And all the Court refolved 
rhat it was not; fo2 the Rent relerved is 41. and the other part 
is but a meer Covenant, and no alteraticy of the Rent. Secondix, 
whether this Leale being ol the Kectory bf Loppington and 
Tythes thereto appert (which is as it were a diſtintct ſen⸗ 
tene by it ſelf ) and the woꝛds after Ac omnia Meſſuagia, Terras, 
Tenementa, &c. in tenura, &c. ſub annuali reditu 31, 16 f. 8 d. 
whether theſe woꝛds ſub annuali reditu referre to all pzeredent, 
o2001y to the laſt woꝛds, and if this milpiſion of the Rent chall 
make all void: Gawdy held, that the at the firſt were di⸗ 
ſtinxby themſelves,and ſullicient to palle the Rectory;:UAtth is 
a thing known and the Rent reterres not to thoſe things which 
were certain befoze, but onẽly to the laſt woꝛdg; 2 it is 
good enongh. But ali the other Jultices held, that by reafon 
ofthis naſpaſion of the Rent, the Leaſe is void; Popham, mif- 
puſian ot᷑ the Kent oꝛ of the value, in ſcme Caſes chall make the 
Leaſe void, in ſome not; as if the Quien chould tet the Man⸗ 
noꝛ of D. Quod quidem Manerium is ot the annual vatue of 
4 l. where it & let fo ſuch à Rtut, and rye Rent oꝛ Ualnets 
foꝛe, and the Addition of Quod quidem, &c. ts not material. 
But if che lets the Mannoꝛ of D. of the annual Rent of 41, 
whereas it is extended to ſuch a value, and is let under a grea- 
ter Rent, 02 appears upon Necoꝛd to be of a greater value, 9 


ayed 


Jdc os Regis in Banco Regis. 2 
is void, becaule in the firſt Caſe 


og, 3vdthe addition of the Qued 
certaisty: 


Lale W nat good > becauſCit is habendury, U no L 
pre. — a Leaſe be in eſſe, from the time ut the 

r 

ix. ot t | : ig not oi Ale, 
. — Itherefoce voud this cauſe ;, UUyere- 
auſe upon theCgurts 


Philips uerſas Echard Ante fol, F. 


Caſedoing movedayain, the Court Aſpited that th (8) 
11 mas gud. Foꝛ when he 8, that the 
tute. is in its force; and the money nat pad it is gend e⸗ 


nough prima facie, untill the contrary be chown ; and it (hall be 
intended to be made foꝛ a juſt Debt, and he who will take ad- 
aught (and it is fittclt foꝛ — — 


1 — 


Alderley and Alder 

by nt, he coutdunot benonfuited 

| Sir Percival Willoughby verſus Egerton. Hill. 43 Eliz. rot. 670. 

| Rror of a Judgement in Cheſter in Formdone. The firlt E2- 9) 
| £028 » bexauſy as being at Plus, a Ven. fc. 

je! — — 4. and afterwards upon Entry; 


ed viuecomes nan miſit 8 Von. facias was prayed and 
awarded nn to be: Fo _ 
88 2 


— 
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(10) 


(11) 


(12) 


once awarded to the Sheriff, the Plaintiff hath admitted him 
to be a perſon qualified to make the Return; and the ſame She⸗ 
riff not being removed, he cannot without cauſe; lince Ariſen y 
pray a Ven. fac. to the Coronozs ; Wherefoze this award of the 
Ven. fac. tothe Cozoners is Erroꝛ: But berauſe that — — 


warded upon the Roll is but as a continuante, and ——ů— 
toꝛm to 


not any Ven, fac: taken foꝛth, and it is but matter 

make ſuch a continuance; theretoꝛe it was held to be well e⸗ 
nough. 22 Ed. 4. 3. Dyer 344- 357. 14 Hen. 7. 6 & 19. 29 Ed. 
3. 14. 11 Hen, 7. rot. 29, A ſecond Exroꝛ aſſigned, becauſe it ap⸗ 
pears by the Recoꝛd, that upon the Ven. fac. returned, the Te⸗ 
nant made Default, and Judgement Entred:Ideo conſideratum = 

quod Petens recuperet ſeiſinam: he Doth not ſay, Ideo recuperet 

— as it ought to be where the Judgement is by Defau t. 
But the Court 55 that it was w Foꝛ when the 
Recotd mentions, that the Tenant made Default; and it is Ideo 
Querens recuperet ſeiſinam: Jt is upon the matter. a Judge⸗ 
ment upon DPetault,and the reſidents A are both ways. Mhere⸗ 


koze, A. 


| Joyner verſus Lambert, 


T*: "ems The Caſe was; Low of a Manno rtetha 
without cane, and grants it to another in Fee, The 
Sender dre ſeiſed, and his Heir is admitted; The firſt: Copy⸗ 
— = Mr _ and nd ſurrenders — 
ſtranger hether his no Nue- 
ſtion. And it was — , © That a of a Copy- holder 
ee dee e ee dee 
his Euter is lawful, and being in ne ſurrender is good, 


Hull verſue Shard-Brook, 


T 


2 HO 


holder ſurrenders upon 


Kite and — Wherefore: it was adjudged accopdingly. 
Farley Caſe, 


Reſpaſs. Upon a ſpecial Uerdict the Caſe was; I Copy⸗ 
afterwards: by his 


— 
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Foꝛ he comes aber The CUES, and by the Loꝛds licence as 
well as the Feme. And this Cale depended befoze the Coun- 
cel of the Marches of Wales, They giving o2ders there againlt 
the Leſlee foz the eme; And a Pꝛohibition was granted to ſtay 
the Execution of thoſe ozders. 


IA Er onde, That by Command from the King, All the Juſtices 
of Eneland, with divers of the Nobility, viz. The Lord E- 
leſmere Lord Chancellor, The Earl of Dorſet Lord Treaſurer, Viſcount 
Cranbourn Principal Secretary, The Earl of Nottingham Lord Admi- 
ral, The Eatls of Northumberland, Worceſter, Devon and Northampton. 
The Lords Zauch, Burghley and Knowles, The Chancellor of theDurchy, 
The Arch-Biſhop Me » The Biſhop of - London , Popham 
Chief Juſtice, Bruce Maſter of the Rolls, Anderſon, Gawdy,Walmeſley, 
Fenner, Kingſmil, Warberton, Savel, Daniel, Telverton and Snigg, were 
aſſembled in the Star- Chamber, where the Lord Chancellor after 2 
long Speech made by him concerning Juſtices of Peace, and his Ex- 
hortation to the Juſtices of Aſſiſe, and a diſcourſe concerning Papiſts 
and Puritans, Declaring how they both were diſturbers of the State, 
and that the King intending to 1 them, and to have the Laws 
= in Execution againſt them ; Demanded of the Juſtices their Re- 
olutions in three things. Firſt, whether the Deprivation of Puritan 
Miniſters by the High Commiffioners, for refuſing to conform them- 
ſelves to the Ceremonies appointed by the laſt Canons was Lawful? 
Whereto all the Juſtices anſwered, That they had conferred thereof 
before, and held it to be Lawful, Becauſe the King hath the Supreme 
Eccleſiaſtical power, which he hath delegated to the Commiſſioners, 
whereby they had the power of Deprivation by the Canon- Law of 
the Realm. And the Statute of 1 Eliz. which appoints Commiſ- 
ſioners to be made by the Queen, doth not confer any new power, but 
explain and declare the ancient power. And therefore they held 
it clear , That the King without Parliament might make Orders and 
Conſtztutjops for the Government of the Clergie, and might deprive 
them if they obeyed not. And ſo the Commiſſioners might de- 
prive them, But they could not make any conſtitutions without the 
King: And the divulging of ſuch Ordinances by Proclamation is a 
moſt gracious Admonition; And for as much as they have refuſed to 
obey, they are Lawfully deprived by the Commiſſioners ex officio, 
without libel Et ore tenus convocati. Secondly, whether a Prohibi- 
tion be grantable againſt the Commiſsioners upon the Statute of 
2 H. 5. if they do not deliver the copy of che libel to the Party; 
Whereto they all anſwered, That that Statute is intended where the 
Eccleſiaſticall Judge proceeds ex officio & ore tens. Thirdly, whe- 
ther it were an offence puniſhable, and what puniſhment they deſer- 
ved, who framed Petitions and collected a multitude of hands there- 
to, to prefer to the King ina publick cauſe, as the Puricans had done, 
wihan Intimation to the King, That if he denied their ſute, many thou- 
ſands of his Subjects would be diſcontented? Whereto all ce uſtice 
anſwer- 


(13) 


Termino Trinitatis Anno ſecunda, 8c. 


anſwered , That is was an offence figable at diſcretion, and 2 near 
to Treaſon and Felogy in the puniſument, For they tended to the rai- 
ſing af Sedition, Rebellion and diſeontent among the people: To 


which Reſolution all the Lords agreed. Wit thes pop of the 
4 


Lords declared; That ſome of the Puritans ba umor of 
the King, how he intended to grant a toleration to Papiſts : Which 
offence-the Juſtices conceived to be heinouſly finable by the Rules 
of the Common Law, either in the Kings Bench, or by the King and 
his Councel;or now ſince the Statute of 3 H. 7. in the Stat- Chamber. 
And the Lords ſevetally declared how the King was diſcontented 
with the ſaid falſe Rumor, and had made but the day before à pro- 
teſtation unto them, that he never intended it, and that he would 
ſpend the laſt drop of blood in his body before he would do it; and 
prayed. that before any of his Iſſue ſhould maintain any other wg 
on then what he truly profeſſed and maintained that Cod wo 
take them out of the world. 
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— ä 


Eliz, Coupledike verſus Heſter Coupledike. 


4 Rrcor of a Judgment in Detinue in the Common Bench. 
The firff 2 was, becauſe in a Mut of Detinue 
=» ht it was returnable Mic.44. & 45.Eliz. and 

laintiff was Nonſuited: Notwithſtanding in Hil.45. 
Eliz. De declared and pwoceeded to Judgment without a mew 
Original; This being aſſigned, and in Nullo eſt erratum 
Ded it was now alledged Ore cenus, That it was but a miſpꝛi⸗ 
ſion; Fo2 the Nonſutte was entred in Brownlows Office, where- 
as the Jmpartance was in Scoccons Office (who was anothrr 
of the Pꝛot honotaries) So there — not any Nonſuite in rei 
veritate. Sed not allocatur. Foz the Court doth not take any 
Conuſance ot ſuch 
tire Retoꝛd. A ſecond Erro2 aſſigned was, Foꝛ that the Wat 
ſuppoſrth a Deteiner de una domo vocat. a Bee-houſe, which can- 
— be, _ a Detinue band le ot an houſe. UUherefo2e tt was 


Kellan verſus Manesby, 
A Ction foꝛ woꝛds. Foz that 1 January 45 Eliz. in præſentia & 


auditu quamplurimorum Subditorum Domini Regis he ſpake 
thele woꝛds of the Plaintiff, Thou art a Thief, and 5 ſtoln my 
corn. After Uerdict it was moved in Arreſt of Judgment, That 
the Declaration is not good, detauſe the ſpeaking is alledged to 
be 45 Eliz. in præſentia Subditorüm Domini Regis, 
ture none of them under dood thoſe woꝛds, and otherwiſe it 18 
not any ſlander: Sed non allocatur. Foz voozds be but of 
foꝛm in a Declaration, and not material, i 3 
ther leſt out. And it chan not be intended, but that they well 
underſtood the wo2ds. Secondly , that the Peclaration he 
ſpake thoſe woꝛds of the Plaintiff, Thou, #r. appears to be ill; 
Fox they be ſpoken to the Plaintiff , * of (oy * 


d non allocatur. 2 b ſpoken ha 
jpokenaf ym, and ace all one. idle , it —1 
—2— woꝛds an Action lies not; it may be, he 


con, which is not Felony, abr Canſeot? Ion, 5 1 if 
12055 id, Thou art a Thief, for thou haſt ſtoln my Apples, an 


Action lies not; Foꝛ it ſhall be intended of Apples riwalf, Sur 


ction of Offices ; Ind it is but one en⸗ 


(1) 


(2) 
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it was held that the woꝛds were Actionable;fo2 ſtealing Cozn, is 
intended reaped Coꝛn, and in the woꝛſt ſenſe, Uherefoze it 
was adjudged fo2 the Plaintiff. 


Southbies Caſe in the Court of Wards. 


Ote, That befoze Popham , Anderſon and Flemming Chief 
1 \ Baron,Aſſiſtants of the Court of Wards, This Caſe was 
moved; One Robr.Southbie ſeiſed in Fee of Land holden in capite 
of the annual value of 100 l. in conſideration of the marriage 
of Marmaduke his third Son, with Iſabel Newton, conveys part 
thereof, (of the value of 10 l. per ann.) to the Uſe of Ilabel the 
wike of his Son fo2 lite, remaining to the laid Marmaduke 
his Don foꝛ lite, ce maining to the Years of the body of the ſaid 
Marmaduke, remaining to the right Yeirs of the ſaid M. the 
Son. Afterward Robt. Southbie the Father died ſeiſed of the 
relidue; Ind his Don ſued Livery,Iund afterwards Marmaduke 
the Son died, Iſabel! his Feme ſurvived him, his Don being 
within age: The Nueltion was, whether he (hall be in Ward foz 
his Body, living the mother, Tenant foz2 life : Ind it was re⸗ 
ſolved by them and by Pepper the Durveyer,and Heskor the At- 
torney, that he ſhall be in Ward, by the Equity of the Dta- 
tute of 32 H. S. where twopurchaſe to them x the Yeirs of the 
one aud he who hath the inheritance dies, his Heir ſhall be in 
Matd. So where the limitation is to the one fo2 like, and the 
remainder to another in Fee, he ſhall be in Ward by the C- 
quity of this Statute. And Popham ſaid it was ſo reſolved in 
the Caſe ol one Wiſeman. Vid. Dyer. 172. & 237. 


Earl of Rutlands Caſe in the Court of Wards. 


N Ote, That at the ſame time it was refolved by them in the 
Earl of Rutlands Caſe:UUhere Tenant foꝛ life-Remainder in 
Tail:Ye inRemainder in Tail levies a fine to the tenant foz life 
t her husband, upon a Conceſſit tenementa, &c. to the ſaid Baron 
and Feme fo2 the life of the Feme, and dies after Pꝛoclama⸗ 
tions; That it was not any Diſcontinuante 02 Bar of the En- 
tail, but during the life of the tenant foz life;noz rs it any Sar,oz 
alteration of the Entail after that eſtate determined. 


William Houſes Caſe in the Coutt of Wards. 


Noe, At the fame time it was alſo reſolved by them in the 
Cale of one William Houſe ; That where a Mandamus iſſu⸗ 
ed after the death of William Houſe, Foz that it was found that 
he died ſeiſed in Fee offnch Lands in N. ſed de quo vel de qui- 
bus rtenemur, &c. Ignorant $5 where a Melius inquirendum tfued, 


; teciting the leilin tound and the dying leiſed. Sed de quo vel de 


quibus, 


36363 
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quibus, & per quæ ſervitia tenentur, ĩgnorant: So in the recital adds, 
Et per quæ ſervitia,moze then is in the Jnquiſition, And upon 
this Wit, the ſeiſin is found as befoze, Sed de quo vel de quibus, 
vel per que ſervitia tenentur, ignorant. And whether the Melius 
inquirendum be void by reaſon of this miſrecital oꝛ not, 02 whe- 
ther it be good to entitle the King to the Uardſhip, was the 
Nueſtion. Ind it was reſolved by them all; That this double 
Ignoramus was ſufficient to entitle the Ring: And that it was 
not any miſrecital; Foz when they find, that de quo vel de quibus 
tenentur, ignorant; and it is not found, by what ſervices, It is 
thereby implied, That per quæ ſervitia ignorant: Do it is good 
enough: And ik it were not to be lo intended, yet it is good 
enough: Foꝛ the miſrecital is of a thing not material. Uhere- 
fore, A, Vid. 2. H. 7. 


Baudes Caſe. Hill. 1 Jac. rot. 11. 
PZ Aude was Endicted upon the Statute 3 H. 6. in this 


manner, Ad Seſſionem Pacis, &c. Per Sacramentum 12 Jurato- 
rum extitit præſentatum, quod Willielmus Baude nuper 
de Moſton juxta Tutbury in comitat. Derbie Clericum, primo Julii, 
&c. Vi & armis in unum meſſuagium exiſtens the Uicaridge 
Houſe in Moſton prædict. adtunc exiſtens liberum tenementum 
Henriei Trickett, Utcar there, intravit, & ipſum Henricum vi & 
armis ac manu forti expulit & diſſeiſivit, &c. The firſt Exception 
was, in that it was ſaid per Sacramentum 12, &c. And he doth 
not ſay — & legalium hominum. Sed non allocatur; Foz 
they all be ſo intended, unlels the Contrary be ſhown, Vid. 11. 
H. 4.41. Et Paſch, 42, Eliz. Hamonds Caſe, Decondly, foz that 
it doth not appear in what County Marſton is: Foz the woꝛds 
in Comitat. Derby refer to Tutbury. But it was held by Pop- 
e 
è contra eim. a , a they be 
ſeveral names, yet in the County of Derby ſhall be referred to 
them both. Thirdly, becauſe it is not ſhown when the Ex⸗ 

on was foz they want the uſual wozds, Ad tunc & ibidem. 

it is not certain, Is in 6. Ed. 6. Dyer 69. Endictment;that 
ſuch a day and year Inſultum fecit, & cum quodam gladio feloni- 
ouſmenipercuſsit, &c. Beraule it is not ſaid Adtunc & ibi- 
dem, It was tuled to be ill. Do here. But Cawdy ſaid, 
That the reaſon there is, Becauſe the -offences are of ſeveral 
natures}viz. The Iſfault, which is a treſpals alone But in an 
Endictment of Creſpaſs, as here, it is otherwiſe : Doin a De- 
claration, Uhereupdn/Rule was given that it was good, 
and Reſtitution was awarded. KL #13 
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Hall verſus Fettyplace, Paſch. 2 Jac, rot. 292. 


"Pp Rohibition. 22 Tythes; Whereas he was leiled in Fee 
of 3. acres of Medow infra parochiam de Sunning; And that 
hin the ſaid — there is ſuch a Cuſtom, That every one 
reiſed 1 any Medow within the ſame — have uled Time 
whereof, c. To cut down the graſs upon ſuch a Medow 
gro at their pꝛoper Colts , and the ſaid _ to Ted 
and tha abzoad, and the ſaid graſs ſo. diſperſed and- caſt a- 
d2oad, tu gather into weoks and windzows , and to put into 
ſmall rocks ; Et poſt primam circumlationem inde, The tenth 
Cock inde tv. (et. foxth fo2 the Parſon , oz His Fermer in ſa⸗ 
tisfaction of all Tythes, as well of the firſt Mowth ao of — 
later Mowth of that Medow fo? the ſame year: Mhic hich the 
| tt. A d uſed to accept, act. And alledgeth in facto, 
o, in ſuch a year ; and that the Pefendant ſued 


a nbdes of the taker K. Ind hereupen 
EEE Demurred: 12 fo2 the CT 


ſo was 9 — — Law appaints, 
and the Marlon hath benefit by the laid labour; It nen 
cauſe ot diſcharge : And a pꝛelident was own, Paſch. 37: Eliz 
rot. 284. in this Court betwirt Aw Drey and Johnſon, Parſan of 
Barglifield in Cottit. Berkſhire, where it was ſurmiled, That 
every inhabitant there had uled to tut down the graſs in the 
Medows at the irt Mowoth, and at his costs to make it into 
Hay, and to let fozth ſhe tenth doch bt Hay in ſatiskadiou dt the 
Hay coming as well ot the firſt Mowth as ot the later. And 
it was 'adjudged to be a good bar f the Tythes ol — — 
8 which was held to be all one with this Cale in 

And 3 ſatd,he hadKnown-it tobe reſolbed, hat 
— without a ay hart Cuſtom alledged , No Tythes 


tall be payed. fon Yay\of the tater 'Mowth ; Hos theBule in 


our Law is, that Vythes chall be payed Ex annvatis renovan- 
tibus — 5 Mhertfote without veiwof any pꝛeſi⸗ 


— — m That the 


Gerard 
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Gerard verſus Holland, 


. Sur le Caſe. Fot that the Deferidant apud W. ſpake 

e words of the Plaintiff, Thou art a Thief. The 
Juſtifies : Foz that at D. within the ſame: Coun- 
ty the Plaintiff ſtole two cheep: The Plaintiff ſaith De ſon 
tet Demeſe, &c. And Jlue being thereupon joyned, Ven. tac. was 
awarded tam de W. quam de D. Ihen the Juſtification was 
made, and found fo2 the Plaintiff and adjudged foꝛ him; and 
Erroz thereof bzought and aſſigned, Becauſe the Ven. fac. 
ought to have been D. onely where the Aue was, and not 
from both places. Sed non allocatur. Foz although it might 
ve been well awarded from D. onely, yet being awarded 
m both it is well h, becauſe both matters are to be 
— of , whereof thole of the Uiſne o W. may have the 
- notice 71 Mhetefoze the Judgment was affirmed. Vid. 5. 
d. 4. 21. H. 6, 


Dent verſas Oliver; 


Ction Sur le Caſe. Suppoſing, that he ways ſeiſed in Fee 
A of the Mannoz of Hallington, and of a Fair to be held there 
every Aſcention day ; And that the Defendant diſturbed him 
to take Toll, tt. The Defendant pleaded Not guilty ;and 
found againſt him: And now moved in arreſt of Judgment, 
that the Declaration was not good: Becauſe ye Doth not 
thew a Title to the Fair by Gzant, noꝛ by pzeſcription : Do he 
hath not any cauſe of Action. Sed non allocatur ; Becauſe it is 
but a conveyance to the Action, andis not any claim thereof as 
to the Right, as ina Quo Warranto ; and therefoze the Decla- 
ration without ſpecial Title compiiſed therein, is good. Where- 
koꝛe it was adjudged foz the Plaintiff, 


King verſus TT 1 Hill. 1 Jac. rot. 479: 


accoꝛding 
: A8 t 
2s Corpu AA on 

it was reverſed, 


a Procedendo. UUhevefore 


G 4 Elinor 


(3) 


(9) 
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Elinor. Pigot verſas Thomas Pigot. 


R Eplevin: The Difeudant avows foz tent Foꝛ that Elinor En- 
— was leiſed of the plate where, in fer, a took oue Thomas 


Pigot. to husband, and ſue ohn Pigot, and died; 
1 Pigor being OE enen ce Ke Revere 
Nn PI On igot granted 
oe Delta, gel tedenchaſh Texans . 


the 
CES ſo avows, t. ThePlaintiſte ſait — 

Enderby was ſeiſedin Taile / and ſo conveyed it to ys Pie ot in 
Taile, and that John granted the Rent and died, and that the 
Land deſcended to the Defendants wife, as heir in Taille, abſq; 
hoc that Elinor Enderby was ſeiſed in Fee; and hereupon they 


were at Julue and found foꝛ the Þefendant: and now moved 
in atreſt of Judgement, that this Iſlue not well joyned. 
Foꝛ the Deiſin in Fee of the — 1 t to be Traverſed, 


and not of any Aunceſter peramount; F02 12 is not material. 
But how the Grantor was ſeiſed is onely material, there- 
foꝛe the Iſſue taken is ill;and of that opinion was Gawdy ; But 
al here ultices held; That in regard the Deiſin in Fee is 
eſpecially a in Elinor Enderby4- and.the conveyance of 
— — nnn (fo2 o⸗ 


the tannot be conveyed unta him ; } 
the Setſin niledgedio her 1 might be well Traveled, 5 
f it be not an apt J ne, rer it 1s aided by Statute of 32 Hen. 


it is an Iſlue, it be not an apt Jfue, Uherez 
— it was adndged accotdingl foz the 2 wy 


Prrance verſus Tringer. 


peat : The DefendantJultifies,foz that he had common 
fo2 all his beaſts levant &couchant in the place, gc, by * 
ſcription, and put in the ſaid Cattle Utendo communia, &c. 

Jſſue was upon the pzeſcription, and found foꝛ the Defendant, ; 
And exception now raken, becauſe he doth not averre that his 
Cattle were lebant, ac. That no ought to be given. 
Sed non Allocatur: F02 the want of — is aided by the 
— of Jealabex, Mherefoꝛe it wop adjudged wy * es 
en | 


Wahr vrrſas — 2. Jac, rot. 
— — e: Foz 2 that  Apud pud Edenivid Nee 2 Cm. 


IL. 
led his Dog 

that Sir Pane Wilen — was leiled in * * rren in 
D. within the ſame County, whereof he is and then was 
Marrener, and that his og was divers times killing — 
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ni 


eee. tempore gun be. 


rumming at Conies, killed jun, Abſque hoo; &c. That he 
is — Lone Edet —— &6. And it was ttereupon De⸗ 
murred. Firth, plare onely, ac. and 
doth not Travers all ther Aud ſecondly, fo2 the matter 


of the Jultittea tion: But the Court held, that the Travers 
= ood, when his eauſe of is Local, and that he 


— es thn 


$/gwd,becauſe it being alledged that the 
re wi Conies, it is god cauſe toꝛ the 
Conies; Foz having. uſed: to 
otherwale be reſtrained : But 
Yelverton doubted , fox- that it is not alledged, that the 
Maſter was Sciens —— oꝛ had waining given unto 
him thereof; - Popham, The common uſage of England is, to kill 
8 and Cats. in al} Warrens as well as any Uzrrmin; 


which ſhews that the Law hath been alwayes taken to be, that 


may well kill them: So theJudſtification is god. Mheretoꝛe 
reh was admnged to the Defendant. * 


Hargraves _ William Rogers. 


Ebt fo2 62 l F92 that in the Common Bench, Term. Mich. 

42 Eliz. John Rogers and William Rogers the Defendant, 
and Joha Wood recognoverunt ſe debere to he Plaintiffe, viz. 
the ſaid John Rogers 120 l. aud the Defendant and John Wood, 
Et uterque eorum in 60 |, I the NMaintiſte Chould bring Debt of 
60 l. againſt Rogers — Octabis H —— following; in 
Communi Banco, that he within eight Days warning Gould 
appear by himſelf 82 Attomey, aud it he were condemned ſhould 
. — the Debt, 02 render himlelf to the Priſon of the Eleet, 
there toxemaine untill he ſatisfied:And alledged in facto, That 
he 28 Octob, 24 Eliz. bzought a Mut of Debt of 60 l. returna- 
ble Octab. Martin, fotlo u the Common Bench againſt 
John Rogers; And that the Plaintiſte andDefendant: appeared 
at the dayby their Attornies ; and it was fo farre pzoceeded in 


the lame Court, that it was adjudged, that the Plaintiff ould 


recover his Debt of 6ol. and 51, fo2 Coſts; And that he 
ſued a Capias ad fatisfaciendum againſt the ſaid John Rogers; 
Ind notwithſtanding he had not yet payed the conde mnaticn, no2 
rendꝛed his Body, Unde Actio accrevit, &c, The Defendgn: 
hereupon Demurred: becauſe this Aion is bought agatnit 
William Rogers enely, whereas it ought to have ban bzought 
ſoyntly aga amt him and Wood: For it is a joynt Baile and not 
ſeveral. Sed non Allocatur. For the words uterque recognovit, 
— 41. it is a one and — Baile, _ Action 
ught againſt the one Secondly, fo2 that it is 
not ſhewn that the Mut was ſerved, noi that it was returned, 
noꝛ 


Jullilitation 
not alledge any more then that place. Alſo that the 


(14) 


= 


Termino Michaelis Anno ſecundo 


(15) 


noꝛ that the Plaintiffe declared noz how the Judgement was: 
But it was thereto anſwered; That inalmucy as it is ed, 
that both payed at the day of Return, and that Taliter proceſſum 
—— — was ſufficient, being 
but a conveyance to the Iction, and rc ph 

that opinion was the 


34 Hen, 6. 19 Hen. 6. And ol the whole C 
x oma gave war- 


— 


e 
But it was Thereto anſwered, ti 


warn: ought tohave num: 2 upon the that he 
__— ume; Ind the beach is aſ- 
5 


clauſe, t being condemned 
not ſati —— — thetw any A 
when he takes not any advantage of 


warning 

firſt part; Ind of that 

were Fenner and Yelverton. But Gawdy, Williams and 
Popham held it to be a material exception 


» becauſe it is as a con⸗ 
r 
And if he be condemned in any Action, where he appears without 
warning It is not ſuch an Action as is within the condition of 
the Reronulante, and the Baile is not anſwerable fo2 it, being a 
ſtranger thereto. — 8 ＋ that 
Judgement Could be entred foz the Defendant. But by di⸗ 
rection of the Court, the Action was diſcontinued ; „ 
kendant appeared to a new Action. 


Burſer verſus Martin, vel Purſer verſus Walter. 


| Reſpaſſe : Quare Equum cepit _ of the Plaintiffe ; 
The Defendant pleaded Non culp. and found again him, 


. becauſe he doth not | 


fay Equum ſuum, oz that he was taken from the Plaintiffs poſ- 
ſeſſion ; Foz otherwiſe it may be that the Plaintiſte had not any 
cauſe of Action, if he had not pꝛoperty oꝛ poſſeſſion: And it may 
be,foz.any thing which appears in this this Declaration, that he had 
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of ti that opinion were Gawdy,Fenner and Yelverton ; and that the 
Declaration cannot be aided by intendment, but ought to be 
certain. But Popham aud Williams e cqntra. Becaule it being 
alledged quod — à Perſona, it is y to be intended that 


he hab poſſeſſion. efo2e, N. But — after- 
wards upon a ſecond motion fo2 the reaſons afozeſaid, It was 
adjudged foꝛ the Defendant. 


Fiſher verſus Richardſon Executor, &c. Hill. 1. Jac. rot. 732. 


A umpfic. Foꝛ that the Teſtatoꝛ being indebted unto him by 

ſingle contract, the Defendant being Erecuto2,# havingAſets 
in his 1 to ſatisfie all Debts and Legacies, a » that 
if he fozbear toſne him untill ſuch a time; he would pay; And 
— — fozbare and had Aſſets, #c. And here⸗ 
— Hedley arguedfoz the Plain⸗ 
as the —_ was chargeable at — 


js opinion — 
Wheretoꝛe it was adj 
Webb weifas —— 


obibition. The Calewas ; That Sir Henry Warner libeld 
In the ſpiritual Court , Foz Tytſes of rough hay growing in 
te Marſhes and Femy Lands of Mildenhal ; And the Plaintiſte 
bought a P2ohvobition;furmiſing that there was 2200 Acres of 
Jenny Land within the Wand 600 Acres of Medow; 
And that the — — Tithe ot — + 
ing upon the Medow and —— 2 d. ob. fo2 
every Com and r d. tot every Ca meet 


argument a — k 
thts ſurmiſe was ee rulficiene — = 2 


due may 
Non Decimando ; 5 Indin that it is alledged, they beſtowed it 
upon 


(16) 
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© (18) 


upon their Cattle there,*:.Ind fo2 this cauſe did not payTythes, 
that is n2t any cauſeof diſcharge ; Fo ſo they may preſcribe. foz 
Com ſpent in their Family; oꝛ fo2 Con given foꝛ pzovender to 
their Cattle, whereby no Tythes ſhould be paid. Uherefoze it 
was adjudged an ill ſurmiſe, and Conſultation was awarded. 


Baker verſus Sir Nicholas Bacon, 


Rohibition: Toltay a Suite for Txthes ; The Caſe was up- 

on Demurrer, That Nueen Eliz. Anno 37 Negni ſui granted 
by \ letters patents to Dir Nicholas Bacon, Omnes & omnimo- 
das Decimas granorum, herbagiizlz&is, agnorum, vitulorum, &c. in- 
fra Dominicum de Bury Sancti Edmundi, ac etiam omnes alias deci- 
mas nuper Monaſterio de Bury Sanct. Edmund. quondam ſpectant. 
& Quæ collectæ fuerunt per Eleemoſynarium of the ſaid Abbey. And 
by reaſon of this patent Dir Nicholas Bacon claimed the petty 
Tythes of Lambs, cc. in Bury; And the Plaintiffe claiming 
them by a ſecond Patent from the Queen, averred, that no Tyths 
were collected by the Almoner beſides Tythes of Cozn; And 
whether the petit Tythes Gould paſſe by the firſt woꝛds, o2 be re- 
ſtrained by the laſt wozds, Et Quæ collectæ fuerunt per Eleemoſy- 
na rium; being averred and confefſed by the Pemurrer , that no 
Tythes were collected by the Almoner beſides Tythes of Com 
was the Nueſtion. And after argument at the Barre, it was 
reſolved by the whole Cours; that all Tythes infra Yominicum de 
Bury,paſſed by the firſt wozds;and they be not reſtrained by the ſe⸗ 
cond ; Foz they be you particularly and indefinitely, and 
without reſtraint; And therkoze the reſtraint comes onely to the 
laſt clauſe, which is general, ac omnes alias Decimas dicto Mona- 
ſterio nuper ſpectant. and do not extend to the firlt clauſe, 1 
comp init ſelf convement certainty. And it is not like 
to the Caſes of Hall and Pert, and Bozouns Caſe, repozted by 
M2. Attozny. Foz thert the lentence being, Omnia illa Meſſuagia 
in tenura B. ſituat. in W.,8&c,Ebery part thereof ought to be true,o- 
therwiſe nothing paſſed ; Foz Illa is not ſerved untill the end ol 
the ſentence ; Ind it is all but one intire ſentence, and no part 
thereof is vaine: But here the ſentences are diſtinct, and the re- 
ſtraint refers onely to the laſt ſentence, and this Caſe is the 
ſtronger, foz that the ſecond ſentente is, Ac omnes alias Deci- 
mas, which reterres, - it is other then was intended to paſſe 
by the firlt ſentence; al — — then the firſt : Foꝛ the 
firſt extend only to Tythes in Bury; But the ſetond is of all Tythes 
nuper pertinent. Monaſterio de Bury, which is ubicunque; And there- 


foze hath that reſtraint. Et collectæ fuerunt per Eleemoſynari- 
um. Uherefore fo: theſe reaſons it was adjudged foꝛ the Defen- 


dant, Vid. 20 Aff. 8. 29 Ed. 3. 8. Dyer 87. & 3. & 4 Eliz, Dyer. 
Darrel and Wybarns Caſe. 62! | | 
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Coke ain Bullock, Hill. 45. Eliz, rot. 848. 


1 Reſpaſſe. Upon Aa ſpectall Uerdict, the Caſe was; That (20) 


Coke 24 Eliz. deviſed his Land tous Siſter in Fee : And 

12 yeares after, let the ſame — — — — to — — 
— — — —— 
he Died to a Stranger to the uſeof 1 — 
bo not deliver it to the till atter — t (023 
And che never agreed agradrhre „but claimed by the deviſe : And 
whether the making Leaſe was a countermand of the 
Mill oꝛ not, was eum. Tanbeld argued foz the Plain⸗ 
tiffe, that it was a god Countermand ; Fof it is tothe ſame 
perſon to whom the Deviſe was, and to begin at the ſame time, 
and ſoſhews his intent to be altered; is a revocation ; but 
peradventure if he had made a Leaſe to a Jer, oz to begin 
pꝛeſently, it had been otherwiſe; and a revocation may be by 
wo2d,.- 02 by-way of Act, Is if he makes k new Will without 
yo ; Fo2 that chews the alteratibn of His intent. Vid. 3. 
4 Ph. & Ma. Dyer 143. & 14 Eliz. Dyet 310. 44 Ed. 3. 33. 
Mo 2ue and Jefferies Cale, 4 Hu- Niche diner Foz that 
it 18.not here an expꝛeſſe, but an implicite revocation: And it 
may be, he gave her election to have che Fee o2 the term, becauſe 


Cale ot a deviſe to one in Fee, and after 
another in Fee: they are Joyntenants, and it 'not any revo⸗ 
appear to revoke it: no 
moꝛe doth his intent here : But to leave her at liberty. Where⸗ 
foze, cc. But all the Court held, that it was a god revoca⸗ 
tion of the whole Eſtate : foꝛ both. Etates cannot ſtand 
in her to begin at one time, whereby intent appears to be al⸗ 
tered, and to give unto her a leſſer Eſtate, But by all the Ju⸗ 
ſhices beſides Walmſley ; if ſuch a Leaſe had been made to a 
D „it had not been any revocation foz the Term. But 
Walmſley held, that in regard it is an intire deviſe, it is a revo⸗ 
cation foz all: But the 'of a Manno, and after a Leaſe, oz 
a deviſe of part thereof to another, is no revocation fo2 the reſi- 
due; Foz they ate ſeveral and may be ſevered ; But in the 
puncipal Caſe they all agreed, that it is a revocation : Foꝛ the 
Eſtates cannot ſtand together; But if it had ben made unto 
her to begin pꝛeſently, oꝛ futurely in his lite time; That had 
not bern any revocation: Foz it might have determined in hjs life 
ume, and have well ſod with his Mill. Uherefoze it was 
adjudged fo2 the Plaintiffe, 


YD Biſhop 


he delivered it to a (tranger,and ſhe agræd not heros, —— 
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(21) Reſpſſ nf the Caſe, Sur Trovey upon a ſpecial Uerdic, 
TR was ſuch : The Detendants 


(22) 


Biſhop and Jurdainwerſus Vicounteſi Montague. 
DPaſch. 42 Eliz, rot. . 730. 


Bailiff ſeiſed the 
, whereas there waginot any due, where- 
to the Defendant agred and converted them, whereupon 
Action was bzought ; er 
to have this Acton, a2 an Action of Treſpaſſe: Foz they all a- 
gred; that Treſpaſſe lay by reaſon of her agra ment, and it 
was argued by Foſter fo2 the Plaintife, that: this Anion well 
— dar aden or fox he he yave hab 4 Keplevin i 
ou 
he would ; And in Action the Trave id not "Traverſable. 
yn age I 
pꝛoperty is gone 3 e 
them. eg And here the Pe Action is Treſpaſſe: 
Uheretoze, . Wümſley accozd; fo and Trouer 
are —— — — Foꝛ it cannot be, ene Could have pꝛo⸗ 


— pr ry Sndergn —— any pꝛoperty at 
the time of the converſion. 27 All. And of that opinion was Da- 
niel: But Andedon; Walmſley and Kingſmil è contra; And that 
he had elenien ta bꝛinꝝ either —— at his pleaſure, 
Warren A Plaintifle, 


Doctor Atkins ace Lobgvie, Tun 44 Eli. rot. 518. 


*Reſpaſſe,Uparca ſpegial Uerditt the Caſe was; K. Hen, 8. 
ſeiſed of the Manno) of. Bradwel, and ot divers _ | 
Bradwell ol che Puory at Sheen: By Indenture under 
— — nr Long vile the Mann: of of 
dwell and all his Lands in Bradwel, and covenants to make 
aſſurance by patent under his great Seal rendering 51 l. Rent, 
Et rer of a Knights Fee, ct. Ifter= 
wards in 34 Hen. Tie King ray” 
Seal grants to Lengril the Mannoz ot B. and all his 
Lands in B. & alibi in Comitat. Buck. dicto manerio ſpectant. 
Queen Eliz. Duppoling that the Lands in B. which were not 
part of the Mannoz had not paſled, ar. Granted them to Do⸗ 
cto2 Atkins: Ind whether they paſſed by the firſt Joden; ure, oz 
ſecond Patent, was the Nueſtton. Ind after it mas 
reſolved fo2 the Defendant > That lirſt Jn= 


after argument 
they paſſed by the 


denture; Foz although it was held that neither by the 
Common Law, no2 by the Statute, 27. H. 8. Lands camot 
paſs from the King by Jndenture of bargain and Sale inrol- 
led, becauſe there cannot paſs anyuſe ; Foz the King _ 


the WWE mes foe time. And there is not 
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1 


be ſeiſed to an Uſe, as 5. Ed. 4. 7. Ed. 4. & Plowd. 238. Pet 
hereby rs , That the intent of the King was to pals it. 
Ind the tute of 34. H. 8. makes all the Kinzs Gꝛants by 
Patent oꝛ Indenture to be good, which otherwile were not good. 
Uherefo2e It is ayded by this Statute. Allo ſome of them 
held, That they paſſed by the laſt Patent; Foz when he gran- 
ted the Mannoꝛ and all the Lands in B. Et alibi, &c. dicto ma- 
nerio ſpectant. [Thoſe woꝛds dicto manerio ſpectant. Do not ex⸗ 
tend but to Lands alibi in dicto Comitat. Buck. and they do not 
reſtrain the woꝛds ac omnia terr in B. Which are diſtinct by them⸗ 
ſelves, Mheretoꝛe it was adjudged koꝛ the Defendant. 


Holloway verſus Watkins. 


Jectione firmæ. Foz an Houſe adjoyning to Serjeants Inn in 

Fleet · ſtreet, and depending upon the ſame Title: Upon a 
Spectral Uerdictthe Caſe was the Dean # Chapter of York had 
deviſed unto them by one Dalby 400 l. to the intent to find a 
Chantery in tyeir Church perpetually, and an Obic 'foz the 
foul of Dalby, and that the Chantery Paeſt- (ould have 48. 
Marks -yearly , dt. King Hen. 4. granted Licen;e un⸗ 
to them to purchaſe thoſe Youſes in Fleer-ftreer and other 
Lands in York, ad onera & opera pietatis in the will of Dalby 
mentioned to be pertoꝛmed; TWhereupon they purchaſed this 
Land, and made Oꝛdinantes how that Peſt Could be main- 
tained, and agreed with the Executoꝛs of Dalby foz the finding 
him perpetually ; # they confeſs the receipt of the 400 l. deviſed 
uno them, and obliged themſelves' ac omnia bona ſua ad perfor- 
mandum, &c. And it was found that the Dean and Chapter 
imployed 8 l. fo2 the maintenance of a Pꝛieſt, and other Sums 
fo2 the maintenance ot an Obit. And that thoſe Lands were in 
primo Ed. 6. certified to be imployed foꝛ a Chantery ; And 
the Dtatute of primo Ed. 6. was found, and the pꝛoviſo there- 
in fo2 Deans and Chapters, ac. And that the King had it as 
Chantery Land, and gave it to Dir Edward Montague, &c. Un- 
der whom the Defendant claims. And the Dean and Chapter 
entered and let to the Plaintiff, And if, :. And it was mo⸗ 
ved, That this was a Chantery in deed, oꝛ at leaſt in reputati⸗ 
on, and ſo giwen to the King. And of that opinion were Daniel 
and Warberton. Fo2 it appears, That the Lands were pur- 
chaſed fo2 this cauſe and to this purpole, and a Pzieſt main- 
tained therewith. - Do as it is a Chantery in reputation, if it 
be not infact; Noz were thoſe Lands — 2 poſſeſſion of 
the Dean and Chapter within the Intent ok the 2oviſo of 
the Dtatute ; but their lioys to this purpoſe Onely : 
Ind thetefoꝛe they are given to the-King by the Statute of 
primo Edi s. But the other Juſtices e contra; Becauſe 
there be not any Lands Tien by Dalby ; And his inten! —_ 

2 maze 


(23) 
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(24) 


(25) 


make a Chantery; And the Dean and Chapter did not make any 
Chantery, noꝛ appoint any Lands thereto, but oblige their 
— foꝛ the payment of an annual Dumme to a Puelt , ex. 

that Summe which was paxed,was not payed out of the 
Land onely , but out of all their poſſeſſions ; And when no 
Lands certain are given to that purpoſe, noꝛ employed foꝛ that 
purpoſe , it is not reaſon they Gould be given to the King, 
Uherefoze it was adjudged: foz the Plaintiff. | 


Lodge verſus Frye. Paſch. 2 Jac. rot. 1347. 


R Eplevin. UponDemurrer, the Caſe was; That the Plain: 


tiff in Bar to the Avowry ſhews that the Land was Copy- 
hold Land grantable in poſſeſſion oz reverſion fo2 life, o2 in Fee, 
and that the Loꝛd granted the reverlion unto him after the death 
of W. who was Tenant to2 lite, and chewos the death ol W. 
whereby he entred. And it was hereupon Demurred : Becaule 
he did not Cow the beginning of W. his eſtate, noꝛ by whem W. 
had the eltate granted him. And it was held to be no 
cauſe of Demurxer, becauſe it is not the Plaintiſts Title, but 
matter of conveyance thereto ; UUheretoze it was adjudged 


Bellingham verſus Alſop. Paſch, 2 Jac. rot. 1618. 


Jeftione firmæ. Upon a ſpecial verdict, The Caſe was, Tho. 


Fitzherbert being ſeiſed in Fee of Land by Jndenture da- 
ted 27. Feb. 38. Eliz. in conſideration of money bargains aud 
ſells it to Weeks and Hunt in Fee; Who by Indenture Dated 
28, Feb. 38. Eliz, reciting, UWhereas Tho. Fizherbert by In- 

uch 


denture inrolled 27. Feb. 38. Eliz. had ſold unto them all 


ab initio to bargain, ſell, and | 


Lands, They in confiderationof ſuch a ſumme of money bar- 
gained and ſold tothe ſaid Tho. Fitzherbert and his Yeirs all 
their eſtate which they had by the ſaid Jndenture enrolled, ok, in 
and to the ſaid Lands; To have aud to hold the ſaid Lands to 
him and his Heirs: Afterward in 5. Martii, 38. Eliz. the firſt 
Jndenture was inrolled; Ind afterward, 6. Auguſt, 38, Eliz. the 
ſecond Indenture was inrolled And under this ſecond Jndenture 
the Planntiff claimed: And whether this ſecond Jndenture had 
well conveyed the Land, was the Mueſtion. And it was argu- 
ed at the Bar and Bench: And Daniel and Kingſmel held faz the 
3 That this Land was well conveyed : Foz when the 
rſt Indenture is inrolled, jt being betwixt puvies, al have re⸗ 
lation to the enlealing a delivery of the deed; And by the judg- 
ment of the Act of Parliament, The land is in thr firſt Uendees 
he ſecond Judentu gh to paſs the Land. * Jad 
the ſecond Judenture are apt enough to paſs the Land. 
although the firſt Indenture be not enrolled at the time of the 


. 
8 
* 
; 
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ſecond Jndenture made, ret the Reriting thereof to be inrolled is 
not material. But Anderſon and Warberton è contra: Foz 
it is againlt the Rule of the Common Law to paſs that- which 
a man hath not; And until the woꝛds of the Statute be per⸗ 
fo:med, viz. That the . deed be inrolled, they have nothing at all, 
and therefoze cannot pals it; as 7. Ed. 6. Twojoyntenants, 
The one bargaing and ſells allthe Land by Jndenture , the 
other dies,ſo as he hath all by Durvivoz ; The ded is after in- 
rolled, yet the moity onely hall paſs, Foz nothing (hall paſs 
but that which he had at the time of the Sale: And here by 
155 Indenture he paſſed nothing but that which he had by the 

ndenture inrolled ; and he had nothing by any ſuch Jnden- 
ture inrolled , therefoze nothing paſſed ; Foz the grant be- 
ing general, and referring: onely to ſuch Lands which he had 
by Jndenture inrolled, (he not having any thing, c.) nothing 
paſſed. And they held, That until the deed be inrolled , the 
eſtate and free-hold is inthe Bargano2,and nothing paſſed from 
him. Walmſley agreed, that the land did not paſs,by reaſon of the 
miſrecital of the ſaid deed to be inrolled, where there was not 
any ſuch. But otherwiſe he held, the Land would well have 
paſſed; Fo2 he conceived the Land to be in the Barganee ab initio 
— — : Uherefoze it was adjudged foz the 

a - . 


The King verſus the Biſhop of . inton and Champion. 


Oz Impedit, Of the Uicaridge of Newton Valence, and 
Counts, That K. Ed. 6. was ſeiſed in Fee of the Jdvouſon 
of the Uicaridge, in jure Coronæ , land that the Church became 
void by the death of the mbent. And that John Peſcod U- 
ſurpands. pꝛeſented one Sanders. And that afterwards the Ad⸗ 
vouſon delcended to Q. Mary, and ſo to Q. Eliz. And that Sanders 
refigned. And afterwards Peſcod, uſurpando upon the Queen 

telented Selw.th, who was Admitted, Jnſtitured # Jnducted ; 
who reſigned; And afterwards Peſcod Uſurpando pꝛeſented 
one Taylor, who was Admitted, Inſtituted and Inducted, and 
afterward depuved. And befoze any new pꝛeſentation, Queen 
Eliz. died; Ind the King pꝛeſented, And upon diſturbance bzought 
Quare Impedit. And upon all this matter found by ſpeciall 
Verdict, the ſole Queſtion was, whether a double uſurpation 
(hall bind the King , that he might not have a Quare Impedit, 
& Hern foz the Defendant argued that it Gould ; Foz a Pa⸗ 
tri h but jus præſentandi, andnot any intereſt ; And it was 
reſolvedin Frenches Caſe, That where a Parſon made a Leaſe 
fo? years, befoze the Dtfatute of 15. Eliz. And after the 13. Eliz. 
rhe Patron confirms x W It is good, and not within 
the Statute. And in this point, the King is uot puviledged 
moe then a common perſon; Foꝛ as it is neceſſary * — 

a ä irc 
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1 "oh Church ſhould be ſerved : So it is as neceſſary that the King 
13 Gould not have a greater Pꝛiviledge then another , if he claim 
. it in his own Right, 43. Ed. 3. 14. Stanford Prerogative, cap. . 
Wi 106 18. Ed. 3. 16. & 21, and in 39. Eliz. It was adjudged where 
16% the Nuen uſurped upon a purchaſoꝛ, and after upon the next 
| [ | Avoydante, the purchaſoꝛ pzeſented, That he was remitted; Ind 
1. 47. Ed. 3. 4. it is ſaid expꝛeũiy, that two 1 
. the King out of poſſeſſion, and 38. Ed. 3. 3. Ind it was cited, 
10 that in 2. Ed. 2. & 10. Ed. 2. Latimers Caſe in a pꝛivate book 

of Mr. Spencers the Cuſtos Brevium , it was ſo reſolved ; And 
77 the Caſe of ?eſcod, 21. & 22. Eliz. rot. 2218. was not againſt 
100 it. Fo2 there was not any Jnducticn ; Urheretoze, &c. anderſon 
( Thiel Juſtice held ſtrongly, that this Double uſurpation chall 

not bind the King: Foz as he cannot be iiſſeiſed of Land, no 

moze-may he be put out of polleſſton of an Adrouſon: Foz it 


10 is d rule, That of things tranſitory the King may be put out of 
[ poſſeſsion z But not of things permanent or. from an inheritance, 


7H And ik the King had an Advouſon foz years, and after uſurpa- 
114 tion, the Church becomes void again, and diſturbed; Ik the 
King might not maintain a Quare Impedit, Me ſhould be at a mil⸗ 

Foꝛ he might not maintain Droit de Advouſon: And no 

laches ought to.pzejudice the King. And as a Patron might 

bring a Quare Impedit within the 6. moneth to remove any Jn- 

cumoent ; So the King may baing it at any time: Foz Time 

1 Gall not pzejudice him ; And in the Caſe which was begun, 21. 

Eliz. and adjudged, 25. Eliz. He was at the arguing thereof, 

| and there thereaſon of the Judgment giren, was, net foꝛ not 
Wer alledging of the Jaduction., But becaule the Queen could not 
1 emen of pobeſion by pſurpation. And ik a pꝛelentation 
1 Call not put the King out of poſſeſſion, Then twenty Pꝛelenta⸗ 
i tions all not bind him: WMheretoꝛe, ac. But Walmſly, Kingſ- 
1. mill, Warberton and Daniel è contra; Foz the Ring as to the 
l vouſen, hath no greater pꝛiviledge then another perſon; Foz of ne- 
. tellity the Cure is to be lerved : Ind theretoꝛe the Law doth not 
Wien give any pꝛiviledge to the Rug to avoid the Jncumbent who is 
I in: moze then to-a Common perſon. And it differs from Land; 
1 Fo2 of land, the King cannot put a man out of poſſeſſion,noz can he 
ve put out of poſſeſſion thereof; ſo as therein the Law is equal; 
| Wa 3 But of an Advouſon as he may gain the poſleſſion by a pꝛeſen⸗ 
WEST tation , ſo he may be put out of poſleſſion by two pꝛeſentations, 
1 as the Books befoze cited pꝛove. And 18. Eliz. Dyer 351. And 
[| of Land the King hath the Pꝛolits, But of an Advouſon he hath 
| not any p2ofits-, lo as it is Quaſi a thing tranſitozy unto him: 
„ UWherefoze, at. Afterwards in Paſch. 3. Jac. Jt being moved a- 
Wks 1:1 —— Anderſon) they gave judgment fo: the Defendant. 
| And in this Caſe it was held by them all, If the King hath 
Title to pꝛeſent by Lapſe, oꝛ by Out-lawry, as Mardchip, # doth 


139 not pꝛelent in his turn, he ſhall loſe it. 
13 - | Shopland 
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Shopland werſuc Rydler. Trin. 1. Ic. ct. 853. 


RE Eplevia. Upon Pemurrer, the Caſe was, a. rdian in 
Socace beeps rt in his own name and 8 Copies, 
#c. Whetyer ſuch a Gꝛant were good to bind the Heir, was the 
Queſtion; And it was argued by Tanfield and Nichols foz the 
Plälnkilk that it · was not good; Becauſe a Sardian in Socage 
is but a Ba) lle, ind accountable foz the profits;and hath not any 
certain intereſt, therefoze he may not ſuch Eltates as (hall 
bind the Heir. And he is Quaſi as —.— wide 
may nat & ꝛant nem Eltates im preſent ta 
dle with things, but of ſuch onely — be may g 
count to the Heir. Wiherefoze, it. Hearn and Harris. Jun, è con- 
tra; becauſe a Gardian in Docage is Dominus pro — and 
Gail have Livery, una cum exitibus , and hath: an. Eſtate. to his 
own-uls/althoughto be accountable foz the profits, and may 
2 moze then a Bay⸗ 
lie : LMheretoꝛe ſuchEltates as are Gzantable by. Cuſtom, ve 
may grant, . Ind becauſe this was a news Caſe and can- 
cerned many; The Jultices would not ſpeak thereto , _ ad⸗ 
— if, od vid; N E g. 


Richardſon ſus Dowel; Executor of Lany, 
| 1, Jac. rot. 1403. | 


Ebt, as le 
PF nat yo Executoz. ne; Dae eetont peas — 
he Adminiſtred, and had ACcts in 1 dz afid whether that 


— they mayed the di of the Court ; And 
all the Court belides Walmſley held, that it Wr dell tons , fo2 
they may iind a t in ea. wien hey ear tene 


Alſets, that is ſ further ſap, in Ireland, it 
tera Ji was hereto added n Ban v 
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x n $357 Sir Jotin Harper ver ſus Franc. Beamond. 
| * — Upor'the Cale : Whereas he was a Jultice of 


747 e, &. © That the Defendant ſpake theſe wozds of 
him, I am'in danger ot my life, my bloud is ſought ,. and I 
was like to have been murdered ;. I was at Sit Fobn Harpers houſe, 
and Sohn Harper (the Son of the Plaintiff innuendo) drew me 
forth to ſee a gelding in the ſtable, and then Th. Beammd Sir Hen. 
Beamond Son did threw his Dagger at me twice, and thruſt me 
through the Breeches twice with his Rapier to have killed me; All 
this yas done by the inſtigation of Sir Nahm Harper, aud I can prove 
it: The Defendant pleaded Non culp, and againit hum 
and Damages Ilſeſſed to 100 l. And now moved in Arreſt of 
Judgment: That an Action lies not foz theſe. wozdg; Foz he 
Doth not charge the Plaintiff with any matter of Felony , . but 
onely an inſtigation,which is neither in the one oꝛ other but tre⸗ 
ſpaſs onely ; Fo repoſtingucheeeel.no Miley ies : And of that 
opinion were Popham and Yelverton. But Gawdy , Fenner and 
Williams è contra; That the Action well lies; Foz being layed, 
That he is a Jultice of Peace, f. That inlligation to do ſuch 
an outragious Act is againſt his Oath, and a great miſdemea- 
no2 in him, foz which ye is to be fined and put out of Commiſli⸗ 
dn. And when he chews how he was in danger ot his lite, and 
51 
a | | ohn Harper; 
This chews the falſe and flanderous accuſation ot him, foz 
which he is chargable ; Mheretoze it was adjudged that the 
Action well lay, ac, 


Curteis verſus Wolverſton. Hill. 45. Eliz. rot. 817. 


T2. Upon Demurrer the Caſe was; A Copy⸗ holder in 
Fee of Lands deſcendable in Burough Engliſh hadiſſue thzee 
Song, and ſurrendered it to the uſe of his Uill , And by his 
Vill deviſed it to his middlemoſt Son in Fee, upon Condition, 
That he ſhould pay to his four Daughters, to every of them at 
their full age 201. and dies: The eldeſt Son hath two 
Daughters and dies : The middlemoſt Son is admitted, and 
doth not pay the ſaid ſummes at the full age of the ſaid four 
Daughters; And the youngelt Don enters in name of — — 
finn. augh- 


— 
— 
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Daughters of the eldeſt Son, and they diſallent; And after he 
enters in his own na me, and ſurrcnders to the uſe gc the De⸗ 
fendant, who being admitted enters upon the middle Bꝛo⸗ 
ther, who baings Treſpaſs : The firſt Queſtion was, whether 
it werea;Conduion,o2 a limitation annexed to the Eſtate ; Foz 
if it were a Condition, it goes tothe Daughters of the eldeſt 
Son. Deconoly, Admitting it were a Condition, whether it 
be-bzoken 02 not, there being not any Demand alledged ot any 
of the ſaid 20 pounds by any of the four Daughters. And it 
was held by all the Juſtices beudes W.ll:ams, that it is a Con- 
dition; Foz it (all ve erpounded accoꝛding to the Common 

Law, where it is not neceſſary to expound it to the contrary, 

ut where a Devile is to an eldeſt Don upon ſuch a Condition, 
if it ould be expounded to be a Condition, it Could be void 
and to no purpoſe; Foz it deſcends upon the eldeſt Son, and ſo 
Gould. not bind him to perfozm it, and no remedy again 
him. 'And. therefoze the Law ſhall conſtrue. it to be a limita- 
tion, and no Condition; which was the reaſon in Wellock and 
Samonds Caſe, But here, there 18 not any ſuch reaſon to 
conſtrue it to be no Condition acco2ding to the woꝛds. Se⸗ 
ccndly,'They reſolved, That it was not bꝛoken without a De⸗ 
mand of thoſe ſummes after their full age: Foz he is not 
bound ok himſelf to take notice of their age, but after notice, 
onght.to pay it; whereto:e the Condition here is not bꝛoken: 
And ik it de bꝛoken, he cannot enter koꝛ the Daughters with⸗ 
out their erp2eſs direction oꝛ appointment; Foz they have but a 
Title to enter, which a ſtranger without their Ccmmand can⸗ 
not perfoun; And this point is clear, becauſe they have 
diſagreed to that entry made koz them: UUherefoze the 
Entry ot the youngelt;Don is not lawfull. But Williams held 
that it was a limitation; And that it Gall go to the youngeſt 
Buther who is inheritable by the Cuſtome; Fo2 otherwiſe he 
Gould be pzejudiced, which the Law will not ſuſter: Bat not- 
withitanding foz the reaſons befoze given, it was adjudged 
fo: thePlaintiff. _'-- _ 


Conwallis verſus Spurling. Hill, 44. Eliz, rot. 994- 


Ebr, By the Parſon of Grovel, Upon the Statute of 

2. Ed. 6. foꝛ not ſetting out of Tythes; A ſpecial Uerdict 
found, That thoſe Lands whereof the Tythes are demanded 
were parcel of the 2 of the Templers, who were diſ⸗ 
ſolved in the time of Ed. 2. And thoſe poſſeſſions by At of Par⸗ 
liament 17. Ed. 2. were given and annexed to the Pꝛiory of St. 
John ot Jeruſalem with al pꝛiviledges, ac. Ind it was found that 
the Templers had a Special paviledge,time whereof, ac. to be 
dilcharged of Tyc hes of thole Lands which propriis manibus ex- 
colunt: And it was found, * by Special Act of Parkaments 
NO 
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Anno 32. H. ry The — of the Dube of Saint 

were to eneral words, auds, 
on, In ram > modo et forma as the Ab: 
bot Had : tholk Lands came to 
the 


ed from 


Sir John Hollis verſus Briſcow and his wife. Hill. 45, Eliz. rot. 


Ction the Caſe; fo2 woꝛds; Reciting , Mhereas he 
was a Juſtice of Peace in the County of Nottingham, and 
had deenSheriff of the County, and then and fo? ſeben years 
befoze was a Deputy Letutenant there; that the Befendants 
wife ſaid to Whittingham and Aſton laintiffs $, 
theſe words, Your Maſter (innuendo tainfaiff) is a baſe Raſ- 
cally Villain, and is neither Nubleman, Knight er Gentleman, bur a 
moſt Villainous Raſcal, and by unjuſt means doth moſt Villainouſly 


take other mens rights from chem, & keeps a company of Thieves & 
Trav- 


——_ ————ů— — 
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Traytors to do miſchief, and giveth them nothing for their Labour 
but baſe Blew Liveries, and this all the Countrey reports; and 
other good he doth not any. The Defendants plead Not 
guilty, and found againft them, and Damages aſſeſſed to 20 l. 
And after Uerdict it was moved in Arreſt of Judgment, that 
theſe woꝛds be not actionable ; Foz none of them (although they 
be ill woꝛds, and full oZ malice) have any colour to bear an 
Action, but theſe, Aud keeps a company of Thieves and Traytors to 
do miſchef: And ſo was the opinion of all the Juſtices, And fox 
thele wowds.rio Accios nes. Foxit may be He keeps Thieves and 
Traytoꝛs, and knowedh them not to be ſuch, and then it is not 


any flander : Foz one who hath many ſervants may peradven- 


ture have ſuchin his houſe,and znoweth not that they be ſo: and 
although that che ſaid,/To do miſchief; That is not to commit 


Felony o2 Treaſon: And to do any other miſchiets, as to commit 
Niots 02 foxceable Entries, or the like, impozt not any matter of 


flarider: And theretoꝛe the wozds being ſuch as may have a rea- 


ſonable intendment 'the Court hall-not conſtrue them to be 


flanderous , foꝛ which an Action iChould lie Vid. 6. Ed; 6. Dyer 
75. Sir John Bridges Caſe, and 158 Barbers Caſe ; And of 
this. opinion were Giwdy, Fenner and Yelverron, that the wozds 


import not any ander, not walild bear an Action, but 


where by intendment they-cantiot have any kavoutable o2 
teaſdemble Conſtruction. But Popham aud Williams held, 
That theſe woꝛds wal maintam an Actioa. Foz being ſpo- 


ſpeaks them. 
ot 


— 
— 
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to be telieved : And ſo was the apinion of the Court. UWhere- 
fare. they appointed that he. e File a new Writ acro2d- 


ugly, 


Saffyn verſas Adams. "Trim 44. lie. rot. 1242. 


R Eplevin. Wpan a ſpecial Uerdictthe Caſe was ſuch; The 
Abbot of B. gb none = þ gp meme upon ha 
life of Kellmay, aud afterwards in 29. H. 8. — mg 
fo2 80. years to begin after the deternmaagion of the —— 
Hen. 8, having afterwards the RKeverſion, grants it 
entleger in Fee.The je rl Leaſe — es the — 
enters the ſecond Leſſee before entry grants 


— Reverſign 
omnia bona & catalla in cuſtodia ſeu poſſeſſione ſua exiſtentia, ſeu in 
cuſtodia of any other. Atterwards befoze any entry by the ſe⸗ 


cond Leſſee o2 his Gaantee + Sentleger makes a Feofment in 


Fee, and Levies a Fine with zoclamations ; The | five years 


expire: The Mueſtion was, whether by this fine this ſecond | 


Intereſt of a Texm) be Barred z And 
it was reſolved, ( 8 Tha 1 ito omnia bona & catalla in 
cuſtodia ſua, &c. the Term well paſled. (2.) 
nee Dani that —— . Term any Bar; Fox 
althoug 22 one hath a Term in polleſſion, 
and be outed by him f ranger ſo chat his 
— prion ee P2oclamations de 
the Land, and ſibe years paſſed without Claim, that it 

wa Par, vet when Term: to begin at a future da un⸗ 
enters, he cannot be outed; and he is always quaſi 

malen andtt tr el grantable over. And of that, where- 
of one is in poſſeſſion as of Rent oz Common a. a fine (hall 
never binde him; and this point of the Intereſt of a Term was 


Leaſe (which was but the 


adjudged, Mich. 21. & 22. Eliz. in B. R. betwirt Sanders and 
Stanford; That it was not Barred by ſuch a Fine: It was alſo 
— a and this Ter 


thereot; And t 2 id not any w. 
fine, and therefoze there needed not any 
ways ſaved unto him: bee en Nr ens r u is 
not any Bar Dut: anderſon, Warberton and King(mil è con- 
tra: Fox the Statute extends to the Intereſt at a Term —＋ 
ly: Foz they be ane-equal miſchief , as a-Ueeping Leaſe of a 
Gal dindtheÞPurchalo2 aſwell as a 02 

1 — 


theretow as great reaſon. to Bar 
: And it is not lite to Rent 02 Common: 
Cem — fete Land, whertof the Fine is levied. 
But the others art collateral,aild the Fine is not levied of them. 
But a Fine leviedbefoee the oa Term chall not bind 
if he mates his Claim with five years after. his tne 
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nelle. But if he makes it not within five years after;he wall 
be barred: And whereas it was ſaid that he is alwayes in 
- That is not lo; Foz he cannot maintain an Ejectione fir- 


poſſeſſdi1 

mz, 02 T — ＋ Entry 
tions 1 * extends ; 
the Term Com and be oufted, then it is not any mtereſt 
in him,but a right. as to Stanfords Caſe, it wag upon ano- 
ther teaſon; 155 ez he Who had the kuture intereſt dced, 
„the leſſbr enters and levics a Fine with 


2 Chould 
- Fo2 none had Title of En- 


eares, and rel! 
bets Wang from this Cale. And Warber- 
ton ſaid, lern the reading oi Catlin 3 where he with 


divers others held, that ſuch an intereſtis pꝛeſtntiy barred, if 


dot clatm © Wherefoze, ar. And afterwards, 
Paſeh. | oc udgtment arcotdingly ( againlt the 
opinion 


Loves verſus Goddard, Trin. 2 Jac. rot. 944. 


, the Caſe was: Leonard 

fed it to Thomas Loves his Eldelt 
"vis body, krom and after his 
fot five hundeed peares this tion, he ſhould al- 

low all his Grants and Eſtates made by him, provided al wayes, that 
if my ſaid Som Thimes, of any Heit Male of his body, alien, give or 
grant the preiniles or any part theteof otherwiſe then to Leaſe Pe- 
miſe or Grant the ſame of any part thereof to any perſon or petſons, 
for any number of years as ſhall determine upon the deaths of 
any three perſons, or upoſ the death of auy four perſons to be named 
within the ſame Leaſe, Whereupon the old Rents ſhall be reſerved. 
That then all the premiſes. for default of ſuch Itffut males of the bo- 
dy of the ſaid Thomas Loves, or fo much thereof as (Hall be aliened, 
leaſed otherwiſe then as Aforeſald, by the ſaid Thomas Loves or any 
his Illue Males immediately upos every or any ſuch alienation or 
Leaſe of the F aay part thereof , contrary to the true 

ele 


meaning of theſe preſents ſhall remain and come to my Son William 
Loves and the Heir Males of his body. Leonard Loves the Teſta⸗ 
toꝛ dies; Thomas Loves the | 


and makes a Leaſe 

foz a 1000 yeares to Richard Baker, and. dies without Jfſue 
male having Jſue Jane Goddard, the Defendant, who Entred 
WilliamLoves enter ag in remainder deviſed unto him. And whe- 
ther his Entry was lawful oz no, was the Queſtion: And af- 
ter argument at the Barre by the Derjeants, it was argued 
Sariatim by all the Juſtices,who agred, that it was an Eſtate 
Tatle, and no Term ; Foz ſoit appears to be the + - 
iſoꝛ 


(7) 


| Termino Hillari Anno ſecundo 


©" Deviſoz,which ought to be maintained if it tands with Law 


Foꝛ it is Deviſed unto him and the Yeires Wales of his vody , 
and that if he died without Illue Male of ins body; gc. that 
u Gould remaine; And che condition, that He Could not alien, 
chewes his intent: which being in a Will, all the woꝛds ought 
to be conſtrued together, tz the upholding the Deviſo2s intent: 
Indtherefoze the words fo2 500 years are void, as Warberton 
aud Anderſon held in their arguments. But Daniel and Walm- 


{ley ſaid, that it chall not be merly void, but Gall be.conſtrued 


to this purpoſe: That the Eſtate ſhall be determined when t 

509 years Are expired, viz. that they ſhall” be Tenants in Taile 
fo2 500 years 3. As an Eſtate Taile may be limited to continue 
to2 three Deſcents, as 39 AM. . Allo, it it ould not be conſtrued 
to be an Eſtate Taile, but a Term, It chould be extinguiched by 


the Deſcent of the inheritance ;. which never was the intent of 


the Deviſoz, That that which began by his death, Mould in⸗ 
tantly be deſtroyed by his death. UW 2e being in a Yill, 


there ought to be a favourable conſtruction made foꝛ the uphold- 


ing thereot, if not repugnant to Law: But if ſuch a Umitation 
had been in a Derd, it had bern but a Term. But Daniel,King(- 
mil and Anderſon., argued foz 10 U poo that William 
Loves had not any 4 dy — — — him, 
but upon a dying w ue, and an alienation agaiult the 
condition ; So pt is a conditional limite „which is vold and 
repugnant, to make a reniainder to 1 ohe aliena⸗ 
tion ot an - Daniel held, That this Leal? foz 1600 
years is not any breach of the condition; Becauſe being made 
by Tenant in Taile, it, determines by his death: Do as tt is 
not to continue longer then the Eſtate, foꝛ it determines upon one 
lite; and of that opinion was Walmſley in this point. But War⸗ 
berton è contra herein; foz the limitation ought to be by the 
wozds of the condition, by the expꝛelle woꝛds in the Leaſe : And 
becauſe a life is to endure and not to be limited by many yeares, 
and to be determined by matter in Law, oz ex poſt facto upon a 
lite: That will not ſerve, But Walmſſey and Warberton held, 
aden nen un e an n of re Ke 
mainder expectant thereupon; a to upon the aliena⸗ 
tiou,as is pzetended ; Wherefoze the Eftate Taile being ſpent, 
William Loves hath a god Eſtate inRemainder, and may main- 
cal deed by the ty. three Jultices fot the Delenvan: — "Ind : 
| | 7 8 
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Fairchild verſus Gayre, 


Reſpaſſe. Upon a ſpecial UerDict , - 
die] Caſe was; The Defendant being in⸗ 
tumvent of the Rectory of Bellu, being a 
Donative, (and Calmady and one Rich. 
© Gayre having the donation thereof ; ) 
Amade an Inſtrument, whereby he con · 
N ccflit & reſignavit to Calmady, & omnibus 
of ad quos in hac parte pertinet ad acceptan · 
dum Ecclefiam ſuam de Bellu 1 
thereupon the tro Patrons it to 
the Plaintiffe,voho being diſturbed by the Defendant, (who ſup⸗ 


reſignation to be void, (Treſpalle ; it 
med — he elaine 6 Bounrthe Curr 


can 
be to the Donot ; o2 — it — po Indall 
the Court held, that this being — I doyan onely de the 
D—ä — — ene 
tation and toꝛtection, and the Ominary nothing to 

Ind as he comes in by yan. ye may reſize E b him unum- 
quodque eodem modo quo colligatum eſt diſſolvitur. And although 


the P2eſentee when he is in, hath the Frehold, yet he may reveſt 
it by his ceremony ; and the O2- 
dinary hatt do do therein: 2 Mdaniffion # 
of — Bur if to ſuch a Dona⸗ 
rive re annere e O dinavv, a ſuſters an adauſſion 
2— — chereupon he thereby hath made it always pꝛeſen⸗ 
table: TMheretoꝛe the here is gam enough and deter⸗ 
mines his incumbencle. Av, it was — this retigna-* 
tron to one of the Founders only begwd; And ß it was, 
Fot it enares to both, as a Durrender all do, efpenally wha 
both conſent thereto , and grant it de aovo as here they did. 
rdly, it was moved by Doderidge, that This reſiguation is 
de Eccleſia ; and here the action is bought fo: the Lands —— 


(1 
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paſſed not by ſuch reſignation , as if Leſlee of a Mannoz 
will ſurrender the Scite of the Manno2 o2 Capitall houſe, 
the reſidue of the Mannoꝛ paſſeth not. But all the Court held, 
that the reſignation extends to all the poſſeſſions; o7 as the Do⸗ 
nation to the Church extends to inveſt him with all the pollel⸗ 
lions; So the ——— thereof extends to all tye poſſeſſions 
of the Church. although it was objected, that it is not here 
found, that the Donoꝛs accepted of the reſignation, and ſo there 
is not any reſignation found; The Court held, that it being in 
a ſpecial Uerdict , all neceſſary circumſtances Gall be intended: 


But becauſe the verdict concludes upon a p2eciſe point, tyat if 
the reſignation be god, then they find fo2 thePlaintiffe,'#c. The 


Court (hall not doubt of maze then rhe IM doubted, UUhere- 
foze it was adjudged foꝛ the Plaintiffe. | 


Deviis verſus Clerk. | | 


cment in the Kings Bench, The Erroz al 
rds relicta verificatio: 


ment was ih Mifericor- 


Rror of a J 
L ſigned; becaule, in Debt upon an 
Dant pleaded Non eſt factum, and af 
ne, confeſſed the Action ; And the Judg | 
dia, where it chould be Capiatur; becauſe he once denied his 
Derd; ſo he ought to be Fined to the Ning: and of that opi- 
nion was Cawdy. Vid. 33 Hen. 6. 9 Ed. 4. 12 Eliz. Dyer. But 
Fenner and Williams è contra; Beraulſe 7 Fine is not payable 
but where he denies his Dærd, and it is found againſt him upon 
his falſe Plea, and the Juroꝛs are troubled with the Trial 
thereof: There, foz troubling the Rings Court, and foꝛ trou⸗ 
bling the Country, and the-fallity of his Plea, he hall be Fined 
andimpaiſoned : But when it is not found againſt him, but he 
relinquiſheth his Plea, he ſhall be only amerced; a ſo accozding- 
ly it was ſaid, That the Pzeſidents be in this Court, and in 
the Court of Common Pleas:tUherefoze cæteris Juſticiariis abſen- 
tibus, The Judgement was affirmed acep2dingly. 


Dolphin verſus Clerk. 


Jectione firmæ. After Uerdict, Exteption was taken in ar- 
L. reſt of Judgement ; That the 3 and Jflue were 
in Hillarii primo J a c o » 1; And the Baile was Craſtino purifi- 
cationis ; and thereupon was the Declaration and Jſſue, & Ven. 
fac. awarded, bearing Date 23 Januar. 1 Jac, Ind upon this a 
Diſtringas 12 Februar. So a$ the Ven. fac. was awarded befoze 


the apparance and declaration to try the Jſſue in the ſame 
Action; which cannot be god. But the Court held, that it 


was amendable ; Foz the Koll is the warrant of the Ven. fac. 
which being variant from it, the Teſte thereof Call be amend⸗ 


ed, to be ſubſequent to the Jſſue jorned; And whereas hs 
8 eilte 
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Teſte was 23 Januar. which was Sunday ( ſo not dies Juridicus ) 

t was held that it alſo ould be amended, fo2 it was but the 
Frame of the Clerk, and miſawarding of the pꝛoceſſe, which is 
aided by the Dtatutes of 32 Hen. 8. & 18 Elis. 2e 
—— nolng theſe objections, It was adjudged toz the 


Sir George Moor werſvs Foſter, 


A Coon foz wozds. Whereas ſucha Suite was depending 
in Chancery, betwixt the Defendant,and one King: And in 
that Suite a Commiſſion was awarded to the Plaintiffe,and to 
three others there named by the aſſent of the „ad ei mi- 
nandum teſtes, & audiendum & terminandum, i they could, by the aſ⸗ 
ſent of the Parties, if they could not, to certifie their doings, c. 
That the Defendant ſaid of the Plaintiff theſe woꝛds : Sir George 
Moor is a corrupt man and hath taken Bribes of Rich. King (innuendo, 
That he hath taken Bribes of Rich. King foz extcuting thatCom- 
miſſion.) & ulterius dixit, That Rich. King hath ſer Sir George Moor on 
horſeback with his Bribes to pervert Juſtice and Equity. Tye Defen- 
dant pleaded Not guilty, and after Uerdict, it was found foz 
the Plaintiffe and 100 l. Damages; Ind it was now moved 
in Arreſt of Judgement, that an Action lay not foz theſe woꝛds: 
Foz it is not ſhewn that he executed this Commiſſion, oz examin⸗ 
ed any wttneſſes, oꝛ that he was ſwoznto execute any ſuch Com- 
miſlion ; Ind therefoze he is not puniſhable-if ye miſerecute-it, 
no2 is it chewn that it was returned ; And of that opinion was 
Williams, that the Action lies not, becauſe he is but a volunta⸗ 
ry Commiſſtoner choſen by allent of the Parties, and but in na- 
ture of an arbitratoz, and is not any Judge, who hath taken 
any oath, noꝛ any publick officer. But Popham, Gawdy, Fenner, 
and Yelverton, è contra; Foz although he were not won to er- 
etute duely the ſaid Commuſſion, yet having the Kings Com- 
miſſion to execute, it is a matter wherewith he is intrulted ; 
And ik ie takes Bribes fo the executing thereof, it is a breach 
oi the truſt repoled in him, and is ſo great an offence as he may 
be Endicted and Fined by the Common Law, as Popham ſaid, 
And they all held it to be ſuch an offence foꝛ which he is puniſha- 
ble in theDtarchamber,and deſerves to be put out of every Com- 


miſſion; And there cannot be any greater ander to a perſon of 


reputation, then to affirm that he takes Bubes to pervert Ju⸗ 


[lice and Equity. Wherefoze it was adjudged fo the Plaintiff. 


Robins verſus Hildredon, Mich, 2 Jac, rot. 


Aon fo2 woꝛds, Thou art a Thieviſh Knave, and hiſt ſtoln my 
Wood : After Verdict fo2 the Plaintiffe upon Not guilty 


pleaded,and twenty markes Damages; it was moved that the 
K Action 
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Icrion lay not; Fo2 the wo2ds Thieviſh Knave will not bear an 
Action, fo2 it is but an Adjectibe to Knave; andtheſe — — 
haſt ſtoln my Wood, ate not Attionable; Foz Stealing of Wood 
may be intended growing Mood, and then it is aot any Felony, 
and fo no cauſe af Action, But it was afterward moved a- 
gain fo2 the Plaintiffe, that the Action was well bzought ; Foz 
the woꝛds 1 hou haſt ſtoln my Wood, ſhall be intended and be 
taken in malam partem, that he fiole Med felled: Foz it is 
not Mond as long as it is growing: Allo by the Statute, if one 
ſteales Wed which is growing} he is to de puniſhed by w 

ping : Fox which cauſe aid gre Aer Ind there, nd 
of that opinion were Fenner and Yelverton ; but Popham, Gawd 
and Williams è contra: that the Action lies not: z although 
it beſaid, that he is a Thiel; it deing coupled wit h the words 
ſubſequent, which expermd it to be no Felony, thoſe wozds will 
not maintain an Action: But if he had ſaid, _ he was a 
Thief generally without moe, it would have been Actionable 
And the wozds, And thou haſt ſtoln my Wood, is all one; as if 
he had laid, For thou haſt ſtoln my Wood, which is not 
unlefſeit be ſhevon to be Tod felled, no more (Yen if he ty ſatd 
Thou haſt ſtoln my. Apples; which are intended 1 Ac; 


cannot be Aae n 
ne Ss 
Defendant, Poſtea. 


Palmer verſas Wilder, Paſchz 44 Eliz. rot. 144. 


Neruſion, Maritagio non ſatisfacto: And doth not alledge any 
| Temer: And it was thereupon Demurred upon the Detlata⸗ 
S 
ring ot any arg 2 t ue e5 
Tender is not requiſite ; fo2 it is due de mero Jure without any 
Tender, and the alledging of Tender is but ſurpluſſage, and 
gives colour to Travers it, whereas it is not traverſable. Vid. 
the Earl of Pembroks Caſe. And Williams ſaid, that he had known 
it to be ſo tuled in the Common Bench, and in the Exchequer ; 
Mheretoꝛe they gave rule to enter Judgement acco2dingly, un- 
leſſe,#c; Ind at another day Stephens dto be heard to argue 
it foz the Defendant ; And Gawdy ſaid, that he much doubted 
thereof, by reaſon of the diverſity of opinions in the Books con- 
cerning. that Queſtion. But becauſe the other Juſtices had 
_— * without further argument adiudged it foz 

am 


William 
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| William Birton verſus John Mandel, 
Dis againſt the Defendant, as Executoz to J. S. The De- 
r 


fendant Pleads plene adminiſtravic, the Plaintiff replies, 
prædict. Willelmus dicit quod prædict. Willielmus habet bona, dc. 
So miltakes William foz John, ind Iſſue joyned Et prædictus Jo- 
hannes ſimiliter. And the Uerdic tound foz the Plaintiff, And 
it was now alledged in Arreſt of Judgment, that by reaſon of 
tis miſpziſion, there is not any Juue joyned, and ſo a Replea⸗ 
der oug yt to be: But all the C held, that it was but the 
Default of the Clerk, and amendable , and a good Uerdict ; 
Uherefoze it was awarded to be amended, and adjudged foz 
the Plaintiff, 


Worlich wtrſus Maſſy, &c. 


A Vita Querela. Upon Pemurrer, the Caſe was, that one 
Edw. Barns m_ ——— oh _ 9 in — l. 

t veing taken in Ececution, bꝛought an Audita Querela in te⸗ 
ry, Durmiſing the ſaid Statute to be void, by the Statute of 
Ulury. Quod vid. ante fol, And thereupon found four Dureties 
in Chan:ery, where every of them was bound in 200 1, That 
the ſaid Edw. Barns ſhould appear in Chancery at Octab. Mich. 
following, Et ſtaret juri in ea parte proſecutur. cum effectu, to be le⸗ 
vied of their Lands and Chattels it the laid Edw. Barns appear- 
ed not at Octab. Mich. in form. prædicta & proſequeretur cum effe- 
ctu. And upon this Durniſe they were at Illue, and 
being ſent into the Kings Bench to be tryed, it was afterwards 
there adjudged, that the Surmiſe was inſufficient to diſcharge 
him; It was awarded,Quod nihil —— — breve. And becauſe he 
Did not render himſelf to the Puſon of the Kings Bench, nz 
pay the Conde mnation:A Scire tacias was bꝛought upon this Re- 
conuſance, declartng upon all this matter and the bꝛeach aſſign- 
ed , was becauſe he payed not this Condemnation, noꝛ rendered 
himſelf to Puſon, Et fic non ſteric Juri, &c. And it was here⸗ 
upon Demurred: And Godtry fo2 the Defendant moved , That 
the bzeacy was not well aſſigned ; Foꝛ the Keconuſan;e being 
with a Condition in it ſelf, he who will take advantage; ought 
to chew in his Action good Cauſe of Beach ; But here the 
Keconuſance is not, but fo2 appearance , Et ad — — cum 
effectu. And there is not any word, that he hall render himſelf, 
o2 pay the Condemnation; So as the Bzeach is aſſigned of 
matter dehors, and not warranted by the Keconuſance ; Uhere- 
koze it is not good : But it was thereto anſwered, and ſo all the 
Court reſolved, That the Reconuſance being ad comparendum 
& ad ſtandum Juri, &c. It is intended acco2ding to the inten- 
tion and Courſe of the Court _ when one in Execution +, 
2 i⸗ 
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delivered out of Pziſon upon ſuch Dureties , it is not onely to 
appear: But if he be condemned to ſattstte the Condemnation, 
02 to render himlelf to Puſon, there to remain in Execution foꝛ 
theDebt ; And ol the Coutſedf- Chantery in ſuch Cale, it be- 
ing one bf the four pꝛinelpal Courts of Netoꝛd in Weſtminſter, 
orher Courts ought to take yotice;and fuch erpolition the words, 


Ad Standum Juti in hac patte, 68ght to habe: Foz otherwile the 
Neto⸗ 


party who hath Execution could be at miſchret, if 
— Ihe onely ad comparendum & — am cum 


effectu, which is onely to pꝛoſetute without being Non · ſuted 02 


other Call not have auy remedy fo his debt; which 1s erpteſly 
agatnſt the intent of the Statute of 11. H. 6. cap.zo. which was 
made to remedy the miſchief , that thoſe in Execution Gould 
not be delivered out upon Surmiſes without good Dureties 
found to the party,at _ Duite he was in Execution to ſatiſ- 
fie the Condemnation, if they ſhould not diſcharge him, ac. The 
practice alſo ſince this Statute hath ever been to find Dureties 
in this manner ad Standum Juri, which is intended to ſatisfie 
the Condemnation ; Mheretoꝛe the Bzeach is well aſſigned } 
And it was thereupon awarded, That Judgment Gould be 
entred fo2 the Plaintiff , unleſs other matter were chewn, ac. 


Sir Richard Chitapernon »erſus Hill, Hill, 2. Jac. ret. 


De. upon the Dtatute of 2. Ed. 6. foz not ſetting fozth 
Tythes, and ſhews that two parts of the Tythes of the 
place, c. appert to the Kentozy, and the third part to the 
Uicaridge ; And that he had a Leaſe fo2 years of the Rectory, 
and another Leaſe of the Uicaridge; and foz not ſetting fozth of 
the Tythes, he demanded accoꝛding to the Otatute, the treble 
value; The Defendant Non debet, and found againſt 
him : And it was now alledged in Arreſt of Judgment, that 
in as much as his Cauſe of Action is grounded upon ſeveral 
Leaſes, he ought to have bzought ſeveral Actions as his Title 
is ſeveral; But the Court held that the Action was well 
bꝛought, in regard he had both Titles in him, and he is to have 
the entire Tythes ; And this Action is bꝛought upon the Tor, 
becauſe he did not ſet out the Tythes ; Uherefoze it was ad- 
judged fo2 the Plaintiff, 


Taylor verſus Chambers. Trin. 2. Jac, rot. 


Hon Sur Trover, of a ſilk Quilt, a Teſture of a Sed,five (ilk 
Curtains, a Pericoat and a cloak. The Defendant Quoad 
all beſides the two laſt,pleaded Not guilty; Quoad them he plea- 
ded, That the City of London is anancient City, and that with- 


in the ſame is a Market every day foz all goods to be 1 


on the firſt motion at t 


* — 


Ja 00 B1 Regis in Banco Regis 


69 


hop; kbery day beſides 


4 


every part of the City in en 
= nds and ages, Mr ur-rifing and Dun-ſet= 
ting > ſo as one contracto29 be a Frerman; And that he 
beth — the Company ot Mertets, ſuch a day not 


unday oz Yolyday, bought thoſe- things in his open 
Shop, wherein he had a long time uſed to bu 


uch wares , of 


one Henry Cooper,fo2 ſuch a ſumm?, and ſo 'Juſlifies the Gon- 


verſion; And upon this Plea the Plaintiff Bemurred: And up: 
ar, all the Court chnteived that the 
Plea was not good; Foz the Cultome is tod general, that eve- 
ry Freeman might buy all manner of wares in every Shop, ac. 
Fo2 then a Dcrivener might buy Plate in his Shop, and the 
like, tt. which is not reaſonable. And here he being of the my- 
ſtery of Merters / to buy Peticoats; and Cloaks ac. It is not a- 

reable to his Trade. And Popham ſatd, that it had been re- 
olved, that ſuch Cuſtome being found by-a ſpecial- Uerdict, 
_ unreaſonable ; Utherefoze it was adjudged fo2 the Plain- 
tilt. 5 


Egles verſus Vale. Part. 1. Jac, rot. 131. 


Rror of a Judgment given in Coventry in an Aſſumpſit: The 
firſt Erroz aſſegned was; Fot that the Plaintitf declares, 
Whereas the Plaintiff and Defendant 4. Mar. 43. Eli. accounted 
together fo2 divers ſummes of money received by the Deten⸗ 
da.it, And the Defendant was foiind to be in Arrerages 101. 
That the Defendant. in conſideratione inde aſſumed to pay that 
10 l. the 19. of March following ; and alledgeth in facto, that he 
had riot paved, ac. UNhereupon he b hat Action. Mhereas 
there ts not any conſideration noꝛ Cault to ground ſuch an Acti⸗ 
on: Foz the being found in Frrerages is not any Cauſe to 
— 1 pꝛomile; No2 is there any thing done on the 
laintiffs part whereupon this pꝛomiſe ould be grounded, viz, 
he fozbearing of the Suite, oꝛ any ſuch thing. Sed non allocan- 
tur; Foꝛ the Debt it ſelf without ſpectal Cauſe is luftici⸗ 
ent — oh the Action. A ſecond 2 aſligned, was, Becauſe 
detlares ad damnum 10 l. and upon Non aſſumpſit plea- 

ed , the Jury aſſeſs Damages to rot, and Coſts to 13 8. 4 d. 
So as the Damages and Colts affeſſed by the Jury exceed the 
pom ye whereof the Plaintiff Counts; and Judgment 
is giben accoꝛdingly: which is Erroꝛ. Sed non allocaturz Foz al- 
though the Colts exceed the Damages, whereof the Plaintiff 
Counts, yet it is not Erroz ; Ind a it were objected, 
that the Entry is alwayes of Damages and Colts by the name 
of Damna, yet they be diſtinct ; And although the Jury had 
found moze Damages then the Paint Counts, and Judg- 
ment had been given, that it had been Erroneous ; yet in finding 
moꝛe Coſts then the Damages amounted unto (fo2 it _— 
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that the Coſts of Suite thzough long dependance exceeded the 
Debt) Jt is not Exro2, Vid, 13 H. 7. 16. 2 H. 6,7. 42 Ed. 3.7. 
A third Erro: alligned was, becauſe the'pzomiſe was 4 Marcii, 
43 Eliz, Foz the payment upon 19. Martu following, and the 
Action was bzought 16. Marti, 43. Eliz. So it was b 
thee days befoze there was any cauſe of Action; And thts v 
held. to be a maniteſt Erroz „ und fo2 this cauſe the Judg- 
ment was Reverſed, Mich. 3. Jac. rot. 492. Rewrd verſus Davie, 
accord of a Judgment in the Common Bench , here the 
Judgment was affirmed , and Trin. 35 H. 8. fot. 30. betwirt 
Wright and Whitfield accord. 


Dagge & Kent werſus Penkevon, Trin. 44. Eliz. rot. 348. 
| In the Exchequer Chamber. 


[J£b:-Upon the Dtatute 2.Ed,s.foz not ſetting foꝛth ot Tythes 
and demand the treble value of the Tythes, viz. 630. 

Defendant plead Non deber,and the Jury found Quod debet 78 l. 
& Quoad reſiduum non deber, and aſſeſs 1 d. foꝛ Damages, and 
40 g. fo2 Colts ; And the Plaintiff after divers motions in Ar⸗ 
reſt of Judgment had Judgment foꝛ the Debt, and releaſed 
the Damages and Colts, becauſe he was in doubt whether he 
ought to have had the Damages and colts in this Action 


wherein he recovered the trehle value of the Tythes: And 


the Statute by the Expꝛelg words doth not give Coſts:Where- 
foze to avoid Erroz in hac parte hg releaſed the Damages and 
Coſts, and tooke his Judgment fo2 the Debt onely : And Error 
was bꝛought upon this Judgment in the Exchequer Chamber, 
The firſt Erroz aſſigned was: Foꝛ that thePlaintiff foꝛ his Title 
chews, that the Queen by her Letters Patents let the Rectozy 
of M. to Edw, Prideux foz life, and he let to the Plaintiff foz 
years, c. And he doth not ſay by Letters Patents hic in cu- 
ria prolata; And this exception was taken befoze in the Kings 
Bench. Sed non allocatur : Foz tnaſmuch as the Plaintiff hath 
but parcel of the Eſtate, viz. A Leaſe derived out of a Leaſe 
foꝛ life; And becauſe the Letters Patents do not appertam un- 
to him; and fo2 that this Action is to puniſh a 707: , fo2 not ſet⸗ 
ting out of Tythes and is not an Action to demand the Tythes ; 
and the Title chewn in the Declaration is but a conveyance to 
the Action: Therefoze the Declaration is good without chewing 
the Letters Patents, Decondly , it was alledged , That 
this Dtatute doth not give the treble value to the Farmoz of a 
Parſonage. And that the ſuite foz the foxfeiture ought to 
ve befoze the Spiritual Judge, and not at the Common Law. 
Sed non allocatur, Thirdly, fo2 that the Action is bꝛought by 


two Farmozs,who demand the koꝛfeiture; fo2 that he carried 
away the Com without ſetting koꝛth of the Tythes , not agree- 


ing wich them, being Farmozs koꝛ the Com ; and he 9 
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fay, that he did not agree with them, noꝛ either of them: Fo? 
if he — with any of — fuffireth; Sed non allocatur : Fo2 
when he ſaith, that he did not agree with them, tt Hail be in- 
tended, that he did not agree with them > no2 either of _ 
Ind tf he | e one of them, the other -ought to Ut 


Fiſh werſus Bellamy. Mich. 2. Jac. rot, 1906. 


RHFberin Tde Defendant made Conuſance as Sayliff of Dit 
Wilkam Howard; foz Damogy feſant, Fog in dis freehold, fr. 
The Ptaintiff chews , That theBithop of Hache and Wells, wa 
ſeiſed in Fe of the Mannoꝛ of Blacktord, unde; &c. And in 18 
H. S. let it to Eliz. and Rob. Cozins foz 60 years, with a 
Proviſo ; (That if they both died during the 60 years ; that he 
might reenter : the Leaſe is confirmed, act. The Biſhop after- 
ward dies, and one Tho. Clerk his ſucceſſo2 , 22 H. 8. (Eliz. 
Cozins being dead) let that Manno to one Rob. Clerk, Ha- 
bendum cum poſt mortem, ſive per mortem, Surſum redditionem, ſeu 
forisfacturam prædicti Rob. Cozins vacàri acciderit , for 60 years 
and this Leaſe is confirmed ; Afterward the Reverſion of this 
MWanno! is granted to Dir Will. Howard: Rob. Cozins dies du⸗ 
ring the 60 years: And whether this ſecond leaſe ſhall take 
any eſtect, oꝛ be in contingency , 02 in eſſe, was the Queſtion. 
And it was argued by Foſter and Tanfield foz the Defendant, 
That this ſecond Leaſe is not good; Foꝛ, firſt, it was agred by 
the Counſel on both ſides, and by all the Judges , That this 
firſt Term is not determined by the death of Eliz. Cozins and 
Rob. Cozins within the 60 years; but continues until the 
Leſſo2 02 his Ducceſlo2 determines it by Entry. Foz the pꝛo⸗ 
vilo is a meer condition and not a limitation. Then when the 
ferond Leafe is limited to commence cum poſt mortem, ſive per 
mortem, ſurſum redditionem forisfacturam vacari contigerit, none of 
them happen in this Caſe : Foꝛ it is not determined by death,no2 
Si there any fozfeiture,o2 any ſurrender :And therefoze the ſecond 
Leaſe hall never have any beginning: Foz this Leaſe conti- 
nues, until it be determined by eſtluxion of time: And the 
ſecond Leaſe is not appointed to begin after the determination 
of the firſt Leaſe : but after this ſpecial determination men- 
tioned, which it it never happens , the ſecond Leaſe never Chall 
begin: UUherefore, ccc. Ind of that opinion were anderſon and 
Kingſmil: That by reaſon of this incertainty the Leaſe is void, 
fo2 it doth not appear when it ſhould begin. But Walmſley, 
Warberton and Daniel è contra: Fo2 in Deeds ſuch conſtructi⸗ 
on ought to be made, that they may well ſtand , accozding to the 
intent of the parties, and not to be deſtroyed : And it is a ſmi⸗ 
ter conſtruction which all deſtroy that which by any. kind of 
conſtruction can be made good. And here it may be on ens 
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ſtrued after the intent of the parties, That it chall . when 
| t irg Term is determined by (Burn of lng oſt mortem 
1 the Leſſes , which may be at any time after the death of 
* the parties, and neds not to be immediately poſt mortem, Foz 
| | be not any ſuch woꝛds: Therefoze there . 


t 1 
immediately, without any interim. But other wiſe it is when 


„ a Leaſe is —_— to commence cum vacari contigerit poſt 
0 mortem, &c. Fon then it ſhall begin; quocunque modo oz quan- 
1 docunque vacar. contigerit mortem, ſo by fuch con» 
13 ſtruction no eltate ſhall be deltroyed , but the intent of the par | 
4-108 dies in preſerved : Wheretoze they adjudged it fox the Plaintiff || 
1 that the Leaſe was good, 2 
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Style verſus Hearing. 


C Ovenant.upon a Demiſe by Jndenture, 1 -hat 


the Defendant by e demiled, and the 
Lands unto him foz 20. years; And that one W. P. entred 


and evicted him by rightfull Title: The Defendant Pleads a 
Plea with an Jnducement to a travers, abſque hoc; That he was 
poſſeſſed by vertue of a Leaſe, c. And it was thereupon De- 
murred ; Ind reſolved by all the Juſtices, gots — IN 
Demiſe and grant, without other woꝛds 1 + 
Warrant in them, this Action well lies. And a by 
— — good Leaſe to ground this Action upon Eviction. 
And tyat t War with a Travert that he was not poſſeſſed 
by vertue of a Leaſe, is na Plea ag this Leaſe by Inden⸗ 
ture, which is an Eſtoppel, without chewing a particular cauſe, 
— —— kurther argument, it was adjudged fo2 the 


Ayre verſus Aden. 


A2 ſur Trover, upon a ſpecial Uerdict ; The Caſe was, 

a Sheriſt upon a Fieri facias ſeiſed goods in his hands 
©» the bane of rhe Wei, nd — the Debt; And the 
goods not being ſold, noꝛ the Urit returned, the Sheriff was 
Hicharged of h. his Office;. and afterwards ſold the reſidue of 
the goods without any UUrit of Venditioni exponas. And whe- 
ther this ſale were good oꝛ not was the Mueſhon ; And reſolved 
e ; Fox the Urit of Fieri fac. gave Authority 
unto him to ſell, without any other WMrit: And the ſale by him 
after is good, althougn he were dilcharged his War 
UWheretgze it was adjudged foz the defendant 


Brown verſus Wootton, Hul. 2 Jac. rot. 1099, 


A Tha ane ae Plan your t8 Amt 
At anoryer time t 
atm f ſame Plate, againſt 1: S. Converſion to 


have been by him. And in that Action had udgment un a 


20 |, fo2 Damages, and had I. S. in Execution fo 


Damages; Ind avers ;That * foz the ſame goods, and oe 
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7 
(ame Trover and Convetſion: And it was thereupon demurred. 25 
And ee to: the Plaintiff, That it was not 
afy Plea ; Betaule they having Judgment, and the parties 

in execution, is not any ſatisfaction, unleſs the money be 
payed : And then without katisfactign it is not any Plea in 
Bar of this Action: As in Deut agarult two by ſeveral præcipes 
upon one obligation, Judgment and again the one ©; 
is no Plea fo2 the other, without ſatisfaction, d Execution 
of the body is not any ſatisfaction ,ias 33 H. 6. 47. 4 H. 7. 
29 H. 8. Title Execut. 132. 14 H. 4. But all the Court the 
to be good: Fot the cauſe of Action being ＋ vers, 


2 which es wrertain are cexoverable : Jud he having 
Con og the one fox Damages certain , That which 
as incertain before is reduced in rem judicatam, and ts certain- 


the difference betwoirt this Caſe and the 
tupen an obligation agatult ta, is, becauſe there 
them is chargable, and liable to the entire Debt; and there- * 
foze Recovery againſt the one is no Bar againſt the other until 
4 — giv 1 — . — — — 7 8 
the Ju ment en p2operty 00 change an 
| — — . —.— by all the Court, 

$ Counle] being 


his Feme, and made one Marſhal, 
dyed : The Leſſoꝛ .— as foꝛ a bꝛeach ot 


- m PO 
- 
* * 17 " 
* E 
the condition: And 7 


was Ee os bbs foz the plaintif, that it 18 u fortrrrres 
S z 18 
Jahre n is Don arr after the death the 


Save Condition "Du un was argued 1 ' 
Devils to the Don after the death of his Fe 8 


viſe to the Feme inthe mean time: Foz 


— 
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it to be a Deviſe to the Zee when the Law intends , that 


he intended it to his Feme, and to none other in the mean time. 
But here cannot be any ſuch conſtruction, Foz it may be well 
conteived, that he intended it to his Executoꝛs in the mean 
time. Decondly, the Law ſhall not conſtrue it to be a Deviſe 
by implication, in deſtruction of an Eſtate, to make a bꝛeach of 
a tonditton: Foꝛ no Ten is to be ſuppoſed by a conſtruction in 
Law. Thirdly, that the Deviſe is void, unleſs it be chewen, 
that the Executozs conſented thereto, and that he entred by the 
Executoꝛs aſſent. *Foz otherwiſe it cannot be a beach of the 
condition * Uherefoze, cc. Popbam, Gawdy and. Yelverton 
held, that it was not a bꝛeach of the Condition; Foz it is 
not a Deviſe to the Feme by implication ; Fo2 if it Gould be 
by implication, it would make a foꝛteiture of the Eſtate. And 
this Deviſe of the Land to the Son, after the death of the 
Feme, is but a Demonſtration when his eltate Call commence; 
and in the interim the Executoꝛs may well have it: But Yel- 
verton ſatd, if the Deviſe had been to the Executoꝛs after the 
death ot the Fee, That peradventure might by implication 
carry the Term to the Fee; Foz it appears; that his intent 
was, his Executoꝛs chould not have it untill after the Zemes 
death; and none other could have it in the interim: UWherefoze 
it ſhall be conſtrued as a Deviſe unto her in the mean time; 
But Popham denied it; Foz in the mean time the Executoꝛs 
ſhould not have it as Legatones , but to-perfozm the UTill, 
And it is a Demonſtration when the Executozs hall hate it 
to ther pꝛoper ule; But they all agreed the Caſe-of- 13 H. 7. 


+ That a Deviſe to his Heir of his Land after the Death of 


his Feme is a good Deviſe by implication to the Feme ; Fo? 
it appears he intended his Yeir Id not have it until the 
death of his Zee : And none other can have it beſides the 
Feme, And theretoꝛe it is a good Deviſe to the Fewe-by im- 
plication. Sutif ſuch a Deviſe had been to a ſtranger after 
the death of his Fere; it might peradventure have been o- 
therwiſe: Fo2 the Heir in the interim might have had it: But 
they held, that if the Deviſe be allowed to be to the Feu 
by implication, although the Erecutoz never aſſented there- 
to, yet it is a bzeach of the Condition; foz he thereby made 
an alienation ; And the Nonconſenting of a ſtranger all not 
take away the advantage which the Leſſoz had by this Act. 
Do it was reſolved in the Lozd Buroghs Caſe in this point. 
opinion in the 


Williams ſaid , That he was of a contrary 
pancipal Caſe; but he delivered not any reaſon; Uherefoze 


Adjournatur. 
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i 1 Higham ver ſus Flower. 


. bl 
% 5) bt: Wpon an obligation dated apud Aloam: The —— "oh 
5 , non ſuppoſed it to be made at Aloam in Suff. The Defen- *: 
I 4 dant pleaded, that Aloam is in Ireland; and that it is the ſame 
W644 UW which is in the Bond; and that there is not a y ſuch uiii 
1 nor plate in England of that name; Ind demanded Judgement, 

0 c. Audit was thereupon Demurred, and withour argument 

„ adjudged fo the Plaintifte ; Foz alhoughtt bears date in any 
„ place beyond tie Seas, yet the P Trial map al⸗ 

„ ledge it to be made in England, and god enoug Vid. 48 Ed. 3. 3. 


Baugh verſus Haynes, Paſch,. 43 Eliz. rot. 80. 
Reſpaſſe. Upon a ſpecial Verdict, the Cale was ſuch : 


1 (6) 


. Dean and C leiſed ot a Mannoꝛ 4 — the Land 
| [Ha in Queſtion was Copyhold, demniſable foz thre Lives, rendering 
Mich Hi 88. Vent at four An and . Ke the 
every Tenant Dyi ; 
lets this Land — 2 fo: thre 
Kent at two Fealts,and reſerves not any whether 


— ad gain t Bean? rt ae 


— — ule this Lene 142 
Nr ives directly, but — to J. S. fo2 EY 
Sons, named, ac. Decondly, becauſe the — 6 not 
1 ved, lo all the Services be not reſerved, Thirdly, koz that the 
1 Rent was uſually payed at four dayes, and now it is reſerved 
WT | payable at two dayes. Fourthly, becauſe this Land was not 
i e uſually demiſable by Judenture,but onely by Copy: meg pode e 
1 not Land uſually deni ſable. But notwith any of theſle 
| {WP objections, it Den Xo; ago 
110 the fourth objection, which ſa mech to be the ile da 
was held, that this Land is accounted u Uy demyſable 
when it is alwayes demiſed: As it uſually it had bern 
will at the Common Law ren Rent, ſuch Land ig fatd 
to be uſnaUy demiled, and ſuch Vent may be the ancient Rent ; 
and ſo it was ruled in 7 Eliz. inthe Caſe of Sir James Marvin, 5 
where Tenant in Taile „ nture rendering 
the ſame Kent as befoze} that it was a god Leaſe within . 
Statute ot 32 Hen. $; And Will — Tad: that he had known it 
to habe ben thrice ſo adjudged in his time . in the Cale of Tenant | 
in — it was cited at t that this laſt Term in 
the Common Bench, betwirt Banks and Broman. Jt was fo © 
reſolved by all the Juſtices in the Caſe of ſuch a Leaſe by a 
Dean and Chapter, Secondly, it was reſolved, That the non- 
reſervation of the Yariot chould not impeach the Leaſe ; Foz 


the Statute is, that the ancient Rent and moꝛe hall be —_— 
which 
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riſing upon her Skill, and upon 4 perfozmance tobe made 
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which ts'intended of the ancicnt Rents, and do not extend to ca- 
dual 1 ſervices, as Hartots f ſuch like. To thethird, 


that the ation of the Kent was at two dayes,where itwas 
uſually paid befoze at four days: It was held to be well enough: 
fo2 it is alffo2 the ſucreſloꝛs 2 @ there is not any impairing 
of the Rent: And aß ta the firſt objection, they all held, that it is 
not of any fozce ; Foz a Leaſe to one foz three lives, and to 
three foz their three lives, is all one within the intent ol t 
Statute * Uheretoze upon the firſt argument; they all reſol- 
ved, That it was a god Leaſe; # adjudged it toꝛ the Plaintiff, 


Braſhford verſus Buckingham and his Wife. 


Rror in the Exchequer Chamber ot a Judgement in theKings 
ench ; The Erroꝛ aſſigned wag , Becauſe the Ietton was 
bzought by Baron & Feme upon a pꝛomiſe made to the Peme after 
the Coverture , in conſderation that che Id cure ſuch a 
wound, to pay unto her 0 1, and altedges in facto, that ſhe cured 
it: And fo2 non⸗perfozmante ot this promiſe, they brought 
their Action upon the Caſe ; where it was alledged, That the 
Baron ſole ſhould habe had the Action, it being a perſonal duty 
which accrued during the Covertuxe. Sed non Allocatur; Being 
grounded upon a mane to the Fee, and . 


ww the F-»«e; So ſhe is the cauſe of the Action, and ſorhe 
| I pr dornng is well enongh ; and ſuch an 
ape” poo 3 to the Feme. , Wherefoze the Judgement 


j 


Earl of Bedford verſus Forſter, Paſch, 1 Jac. rot. 426; 


ER to reverſe a Fine levied, Trin. 37 Eliz. by Dir John 
"Forſter, The firſt Erroꝛ aſſigned was, berauſe-the Mrit 
was, later Nicholaum Forſter querentem & ſobannem Forſter 
deforcientem; Ind ſo was tte Deginlus poteſtatem: And in the 
caption of the Fine annexed to the TUrit of Dedimus poteſtatem 
(which was certified,) it was in this manner; Præcipe Johanni 
Forſter militi quod teneat Nicholas Forſter, &c. Os it varies from 
the firſt Urit and Dedimus poteſtatem, &c. I ſecond Erro2 aſ⸗ 
ned was, becauſe the Writ of covenant was, Præcipe, &c. 
Quod tenear, &c. de octo meſſuagiis, duobus Toſtis, decem gardinis, 
&c. So was the Crit ot Dedimas poteſtatem: And the Fine 
certified was in this manner, Præcipe, &c. quod teneat, &c. de 
octo meſſuagiis, duobus meſſuagiis, decem gardinis, &c. So it va⸗ 
ries from the firſt Writ and Ccmmiſſion, and there is not any 
warrant foz the Commiſſion, Thardly, that upon the dozſe of 
the Dedimus poteſtatem it was, Executio iſtius Brevis patet in quo- 
dam panello huic Brevi annexo; Mhereas it ought to have bæn, in 
quadam 
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material. Foz although it be not pꝛopeziy ſaid to be a Pa 


ceptions. And it was 


quadam ſcedula, huic Brevi annexa: Foz it is not any anel, but a 
Scedule. But all the Court held, tyat none of tyeſe Errozs 
alligned are any cauſe to reverſe the Fine: Foz as to the firlt , 
they held, that the names are all one, Forſter and Foſter, and are 
ot the ſame ſound, Ec quaſi one and the ſame name; And as to 
the laſt Erroꝛ they held, That it is but 9 

2 
yet a Panel and Scedule are all one in ſubſtance, and no cauſe 


to reverſe it; And as to tie ſeccnd Erro2z(Theugh it be the moſt 


colourable, yet) it is not any cauſe to reverſe the Fine: Foz al- 
though duobus meſſuagus is, pro duobus Teftis, which ſeems to be 
prima facie moze then the other, yet they held it not tobe material. 
Fo2 the Concoꝛd hath relation to the Mrit of covenant and the 
Dedimus poteſtatem: And the Entry of the Præcipe upon the 
Teſte of the Concozd is a reherſal of the ſubltance of the UUrit of 
covenant, and is moze thenneds to be; and being variant from 
the YUrit of covenant, is idle, immaterial, and merly void: 
Uheretoze the Fine is gud enough, notwithſtanding theſe Ex⸗ 
9 


Humphry Lea verſus Lacon. 


kreſpaſſe. After Uerdict, it was moved in Arreſt of Judg- 
ment ; That the Ven. fac. was awarded in this manner. 


Jacobus, — . Rong, &c. Do — — of mes _ 
ty he was Dherilt.; 2 the Sherilt 
county ot Salop, where the Action was b2ought ; Ind now mo⸗ 


ved, that it was an ill Trial: And here is an ill Writ; and it 
is not the want of a Urit, which is not helped by the Sta⸗ 
tutes ; Er non conſtat curiz by what Dheriff of thei county it is 
returned, noꝛ by whom it is returnable; And the Sheriff of the 
county of Salop, hath no aut thereby to make the return, no 
moze then any other Dherilf. of any other county. But notwith- 
ſtanding, becauſe this Writ is warranted by the Roll, which is 
well, it being judicial, may be amended ; UWherefoze it was 
awarded to be amended; And the Plaintiff had Judgement, 


Mary York verſus Twine in Court of the Wards. 


Ote: This Term it was reſolved in the Court of Wards, betwixt 
Mary York and Twine, upon a Caſe made and delivered to the 


Judges, aſſiſtants to that Court, wiz. Fopham, Anderſon and Fleming: 
That where the 


Queen had granted under her great Seale to one 


Allen an Annuity of 40 l. per annum for 21 years, to be payed by her 
Receiver of her Court of Wards; Allen being condemned in 4000 l. 
Damages at the Suite of one Gilbert Tort, and that Verdict affirmed 


in an Attaint brought as well for the very matter as for the exceſſive 
Damages 3 
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Damages; and Judgement being given — upon a Fier. fac. 
This Anauity was ſold to Gearge York for 500 I. And whether 
this Extent and Sale were good, was the Queſtion, And they reſol- 
ved, That it was well extendable, and well ſold by the Sheriff; For 
being an Annuity certain, for years certain, and payable by che re- 
ceiver , It is in nature of a Rent · charge for twenty one yeares, and 
is well grantable over and vendible , and not like to an Annyity 
which — the perſon onely. 
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ſecond Judge of the Kings Bench, was made and ſworne 
Chief Juſtice of the Common Bench: (Sir Edm. Anderſon 
dying the laſt vacation ) And all the fellowſhip of the Inner-Temple 
attended him t6 the Hall the Saturday following ; although it was 
doubted whether they ought to attend him, becauſe he was before a 


Judge. 


MIS jor The firſt day of this Term, Sir Francis Gawd, 


Vaughan verſus Holdes. 


Tale. Upon Ebiden e, the Caſe was: Inkant Te⸗ 
nant in Taile of Land in Gavelkind (where the cuſtome 
was) that an Jnfant above the age of 15 rears, might make a 
feoffement of his Land, and bind himſelf ) made a feoffement of 
the Land intatled, The Queſtion was, whether this Feolke⸗ 
ment were a diſcontinuance, a ſhould bind theJutant;And all the 
Court held clearly, and ſo delivered the Law to the Jury; 
That this feoffement was not any diſcontinuance to bind him, 
noꝛ was god by the cuſte me; Foz the cuſtome ſhall never enable 
him to do a Tor: ; And therefoze chall be intended ro extend onely 
to Land whereof he is ſeiſed in Fe. And they further held. That 
ik a man matzes a Derd of feoffement of Land, and delivers the 
Died, and ſaith no moꝛe; but Take and enjoy the Land, oz Take 
the Land according to the Deed ; oz ſuch wozds which amount 
to a Livery when he delivers the Ded; Nothing paſleth: 
Fo2 the Law requireth moze Ceremony then the Delivery of 
the P&d upon the Land. 


Style verſus Heath, 


Ction upon the Caſe foꝛ woꝛds: Uhereas the Plaintiſffe 

was Church⸗Marden of Marlow, and by reaſon of his of- 
fice took his oath to pꝛeſent things within his charge: That he 
ſuch a day and year, Vinculo ſacramenti ſui prædict. pꝛeſented 
certain Articles againlt the Defendant befoze the Official: And 
the Defendant knowing thereof ſpake of the Plaintiffe theſe 
wwo2ds ; Thou haſt perjuredly preſented me at the viſitation be- 
fore F. S. Official. The Defendant pleadediNot guilty, and be⸗ 


ing found againſt him, Jt was moved in Arreſt of Judge- 


ment by Finch; that foz theſe woꝛds an Action lies not: Fi be 
cauſe 
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— 
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ih, Thou! 


thereto: Wherefo ev 
Judgement was appomnted to be ſtayed Quouſque it ſhould be 
moved again. After ward in Hill. Term. it was moved again, Pop- 
ham being pꝛeſent; And reſolved that the Action lay not, and ad⸗ 
judged toꝛ the Detendant. | 


444+ + + + verſus Boucher, 


5 Impriſonment. The Defendant Juſtifies ; Foꝛ that 
the City of London is an ancient City ; Ind that Sir Ro- 
bert Lee, being Major & Juſticiarius pacis within the ſatd City, 
commanded him being a Derjeant of the Mace, pro diverſis cauſis 
eidem Majori bene cognitis to impulon the Plaintitte; Ver quod, &c. 
and ſo Juſtifies ; And it was thereupon Demurred. The Firſt 
exception was, becauſe, it was not ſhewn that the Maioꝛ was 
Juſtire of Peace byPreſcription, oz. by Charter, Decondly, be⸗ 
cauſe he juſtifies the Arreſt by the Maioꝛs command, which be⸗ 
ing out of his p2elence, ought not to be without warrant ; As 
14 Hen. 7,4S. Thirdly, becauſe he juſtifies the Arreſt by the 
MWators command, pro certis cauſis known to the Mayoz ; which 
is not god; Fo2 he ought to ſhew the cauſe of the impaſonment ; 
D9as the Court may adjudge, whether it were lawful o2 no: 
Foz otherwiſe, there is no cauſe of juſtificaticn, But Montague 
Retoꝛder anſwered, That although ſuch juſtification may be 
fo2 the Maioꝛ himſelf in ſuch Caſe, becauſe he ought to chew 
god cauſe of Jultification to the Court he being pavy ; ret the 

erjeant oꝛ Officer is not pzivy, and therefoze his authority is 
not to be examined upon his impziſoning any by the Maioꝛs 
command. But all the Court held, that foz this point pꝛinci⸗ 
pally the Plea is not god; Foz althoughthe Maioꝛ oꝛ Magi⸗ 
[rate may ſend foꝛ any to examine him, and is not bound to chem; 
the cauſe in his Warrant; noꝛ the Officer is to know the cauſe 
( Fo! peradventureit may be foz Treaſon 02 Felony, which if it 
ſhould be diſcovered , the party might thereby eſcape, and the 
Examination ſhould not be made, and Juſhce be thereby de- 
frauded vet when he is _ befoze the Maioꝛ, and committed 
ä co 
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to p2ifon, then the cauſe is diſcovered : And when ont is im 
pleaded in an A 4 op re tres the cauſe, othervaile the 
Plea is not gw: But fo2- the other erceptions; they did not 
much regard them. And Judgement was given .foz the 


- 


Plaintifſe, 0 ne 
The King dafi Sir Richard Wendman in the Exchequer. 


T was held by all the Barons, and fo they delivered the 
Lavo tothe Jury; That where Anchory Bowen had 4 Dta- 
I 
rds was a 27 Elia. g after, befote 
Office, returned nd releaſed this Dtarute, and Office is after 


found ; That releaſe ſhall not Barthe King was 
— ben ht and the Office is but an 2 — — 
and the Statute in him betoꝛe the Office, Decondly, it 


was reſolved, that the Mueen granting the ſaid Statute inter 
alia to Conway, and liberty unto him to ſue it, in the name of the 
Quan and her ſucceſſo2s, it is a god Uarrant, and all pꝛo⸗ 
ceſſe chall be made in the Kings name, as ik there had not ban 
any g EG ; Mhereupon the Jury gave their Yerdret 
accoꝛdingly. 1 40 N 


Davie Baker verſus Gough, 


T, ThePlaintiffe as Farmer to the Loꝛd Abergaveny, 
brings the Action foꝛ certain Cozn in the county of Oxon, 


for the triall of a Title of Land in the County of Monmouth; ” 


The Parties being at Jſue,and the Jury ready at the Barre 
to try it The Detendant pleaded, that this Jnqueſt ought not 
to be taken; Foz that after the laſt continuance, and befoze Jſſue 
joyned, the fozeſaid Davie Baker was excommunicated ; Ec 
profert the letters of the Biſhop of Landaffe, Oꝛdinaty of the place 
where the Excommunication was, teſtifying it,And the letters of 
Excommunication were entred upon p Plea,# bare date 4 Octob. 
3 Jacobi, reciting that'he was excommunicated foꝛ Recuſanae ; 
whereupon the Plaintiffe Demurred ; Becauſe he Both not 
chew in the Plea, no2 in the letters, when he wag excommuni⸗ 
cated; a peradventure, it might befoze the laſt be continuante, and 
then it is not any Plea : Ind of that opinion was Williams; Foz 
every Plea dilatozy, oꝛ in abatement, ought to be certain to eve- 
ry intent: But a Plea in Barre certain to a common intent is 
god; And fo2 this point, he relyed upon 20 Hen. 6. 25. & 36 
Hen. 6. where it is laid, that the time of ercommengement 
ought to be chewn, fo2 the reaſon aboveſaid. Allo it is not a- 
verred by the Plea , oꝛ otherwiſe, that Davie Baker, the Plain- 
tiff, and this Baker who is named in this ercommengement, be 
one and the ſame perſon, and he doth not ſay prædict. (Pop 
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5 Cyiet Baron ( before whom it was tryed vy Niſi privs.ig, | 
5 laration was 
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ham abſcnt ) the other Juſtices would adviſe thereof ; And the 
Jury was adjourned untill thenext day, when letters of abſo⸗ 
ſution were Chewn foꝛ the Plaintiffe. But the Court held, that 
they were not ſufficient, becauſe they were after the Demurrer, 
— bare _ _ 2 ury Sihep, 1 preg — hep jave 
under the Telte of t 

fame ho excommunicated 


been under the Teſte of the. la 

him. But fo the matter, all the Juſrers grad; hae ee Pe 

was not god, foz the reaſon betoꝛe 

— — gughe we Gen ceriin tothe. Cour W 
e ee e e 


de i; 128 —— ces : But upon the 
t Juke 
od pt Fay end SEEDS eee W: — there⸗ 
upon, 8 taken, ho fad for the 
Jurdain verſwe Steere. 


Jectione firmz. Upon a Leaſe by Richard Blackalley and 
FiEtritopter Blackalley for 3 years of the entire Land; Boon 
Not guilty pleaded, The Cale by the Evidence was diſ 
be . dag 20. X Rich. Blackally, #one Waltham, Daughter 
Rich. 5 ointenants fo2 years; Waltham lets her 

Chriſtoph ts — ᷑ Rich. joyn in this eto for 
Plaintiff; And he delares upon a joynt Leaſe by both, aud whe- 
ther this declaration were god, was the Queſtion. n 


8 


county ot Devon) overruled it, that the det 
maintained by this Leaſe : But notwithſtanding e 
Defendants Counſel,cauſed 5 Cale to 22 
r arroKings Be 
where þ Caſe depended;Ind if they dou 
toꝛd Could — be — the ury — d 8 ac- 
toꝛding to his opinion fo2 matter 
was moved: And Popham & Fenner held, that this Leaſe well 
warrants the declaration; Fo2 upon the matter, chey both let the 
entire; and upon this general Count it is god. But Velverton 
E Williams & contra, Becauſe the: Court ſuppoſeth that both let 
the entire, as Joyntenants, fo: ſo it is intended by the general 
Count, which appeares to be falſe ; Foz they two let two parts 
joyntly ; And the one ol them habing a third part, as Tenant in 
common, let that onely, ant and 10 * ht to 
chewn the truth, and the eſpecial. me: 3 d becau 
cult, they uſe in ſuch Caſe to make. a Leaſe, and e to 
make a ſecond — and the ſecond Lell to declare generally; 
And ſo all the matter Call come in evidence. K Ad- 


journatur. 


Gybſon 
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cel in The Mama, to make u Leaſe at will, 
wg 1 4. 3 5 1, Mherefoze, Et Adjournatuf, Vis 
Kenn werſus Drake, 
I Nformation upon the Statue ot 5 Eliz. Becauſe he uſedrhe (9) 


| Ttadeof a Spuriier in London, not b 


Deke. e 
dꝛought here, no2 in of The Kings Cn. 11 of 
— Fenner, e Williams: But they x at 


adviſe ; Becauſe it was a common Caſe, and concerned many 
infoumations. 


Sir __ Aſhburnham verſus the Lord St. Juha, 


a Statute made by 


in the time of 
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thereof bꝛought and aſſigned upon the body of the Zecozd ; For 
it was ſurmiled, that it was not any Plea no2 iſlue ; and ſo the 

Judgment ought to have been upon the confeſſion, and not upon 
the Uerdict, and therefoze Erroneous ; And Williams laid, That 
the Plea was not god, to ſay, that the obligation was delivered 
to the party himlelf as an Eſcrow : But yet being pleaded and 
admitted foz good, and Jſ\lue being joyned, and found falſe , the 
Verdict is god enough, and the Judgment well given. As 
where par ment is pleaded in Debt upon a Bill without acquit- 
tatire, it being admitted, and tried againſt him who pleaded it; 
The. Trial is good, and Judgment (hall be thereupon ; And of 
that opinion was the whole Court; Uherefoze the Judgment 
was affirmed ; But nothing was ſpoken by the other J , 
whether the Plea were god o2 not. 


ii V9 


Lapworth verſus ......+ 


TW. Foꝛ the taking of 20 loads of Wheat, ac. in Ey- 
thorp: The Defendant pleads to all the Treſpaſs, beſides 
ta loads. Not guilty; Quoad them he pleads, That tho Will of 
Eychorꝑ is within the Pariſh ot Wapenbury, and that Tho. Lap- 
worth was ſeiſed in Fee of the Rectozy of Wapenbury, and Devi⸗ 
led it dy his Will in wating to the Defendant in Fa, and died, 
and that the Defendant entered; and that the Com was the 
.Tythes ſevered, #c. Do jullifies : The Plaintiff, proteſtando, 
that Eythorp is not within the Pariſh of Wapenbury, pro placito 
dicit, that Tho. Lapworth was feiſed of the zy in Fe, and 
thereof died ſeiſed without Jſlue ; which deſcended to the Plain⸗ 
tiff as his Couſin: and Heir; UWhereupon he entered, ac. and 
Traverſeth the Deviſe; And thereupon they were at Jſſue ; And 
a. Ven. fac. awarded to try thoſe two Jflues, de vicineto parochiæ 
de Wapenbury : And the Jury found the Jſlue of Non culp. foz 
the Defendant,and the other Jſue foꝛ the Plaintiff ; And it was 
hereupon alledgedin Irreſt of Judgment, Firſt, that the replica⸗ 
tion was not gud; Becauſe he doth not Chew how Couſin ; Ind 
alt hit. were but an inducement to the Travers, yet it ought 
to be alwayes gud in ſubltance, as 12 Ed. 4, is: Sed non allo- 
catur. Foz it being an Action of Treſpaſs is well maintainable 
by reaſon of the poſſeſſion, without making any Title in it. 
And although the Title which he makes in it, being but an in⸗ 
ducement to the Travers.is not foꝛmal: It is not material; Foz 
it is not Traverſable, Secondly , it was alledged, that this 
Ven. fac, de vicingtg: parochiæ Wapenb. onęly, is milaward⸗ 
ed: Foz it ought to be as well de Eythorp as of Wapenb. 
Foz where there be two Iſlues riſing from both places, the 
trial ought to be per vicinetum at both places; and other- 
' wiſe; it is a miltrigl,-and not ayded by any Statute ; But Ni- 
chols Serjeant moved, That it was god enough: Foꝛ —_ 
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the Ven, tac, is well 
Jlue allo, by the 
dant: UWhereſoze ik it 


end 


| him; But as 
it is, it is not god; And of that apinion were Fenner and Willi- 
ams. Ind although the Defendant is found Norguilcy,as to this 
bobby Lea pm —— a miſtrial ,it is as a void 
al of that Jilue ; Ind quoad that point, alt the Court agtad. 
But fo2 the firſt point v elverton dowbeed ; yet | , 
by the allem of the whole Court, It was adjudged afterward 
— be 3 =_ and a Ven. tac. de novo was awarded, to try the 
ame . 24 WP 


Myn verſus Cole. | 


wg? o } 
Reſpaſs, Foz entring into his houſe,and taking of his gods. 
| The Defendant pleads „ quoad the goods , Not guilty; 
Quoad the entry into the houſe , that the Plaintiffs age 
licenced him, ac. Ind that he entered by that licence. The Plain- 
tiff ſaith, Quod non intravit per licentiam ſuam. And Jſlue joyned 
thereupon : And fo2 the firſt J{ſue found foꝛ the Defendant ; And 
fo2 the ſecond Jſſue found foz the Plaintiff : That he did not en- 
ter by licence, and Damages afſefled to 80 l. Mhereupon it was 
moved in arreſt of Judgment , that he ought to have traverſed 
the licence, and not the entry by the licence: Foz that is pregnant 
in it ſelf,-andan ill Aue; Ind he ought to have traverſed the 
entry by it ſelf, o2 the licence by it ſelf, and not both together; And 
of that opinion were Williams and Yelverton. Vid. 10 Ed. 4. 14 
H. 4. 32. Popham agred, that the Jſſue was ill, i it had been at 
the Common Law; But being tryed , it is made gend by the 
Statute ot 32 H. 8. which aides misjoyning of Iſſues; Fo2 an 
Iſſue upon a Negative pregnant is an Jfſue ; per quod Adjour- 


nac Ur. 


Draper 
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was awarded to inquire of the value: and the Court might not 


Draper verſus Raſtal. Paſch; 44. Eliz. rot. 


Ebt, fo2 39 l. 12 8. in the Debet and detinet; Fo2 that he 
ſold thꝛee Nozthern Clothes tor 66 J. monetæ Flandriæ 
adtunc currant in Middleburgh, Quæ quidem 66 l. monetæ Flan- 
driæ tempore emptionis, &c. d mounted to 391. 12 5. monetæ 
Angliæ, ſolvend. upon requeſt; And that he had not payed the 
39k 128. unde Actio, &c. The Detendant pleaded Non debet, 
and found fo2 the Plaintif Quod debet, and Damages aſleſſed 
— EE rſs 8. 4d. — — 
Jud th Declaration | + 303 he ought 
3 made his demand accozding to hig Contract, viz, 66 1, 
monetæ Flandriæ at — or much of Engliſh 2 Foz 


1 
ment. 


ment was to recover frumentum , 02 
38. Book of Entry fol. 157. & 37. & 


A 1. 


38 Eliz. rot. 524. in B. R. betwixt Bagſhaw and Playn, where 


Debt was brought foz 481, 8 8. monetæ Flandriæ, attingent: 
to 40 l. 2 8. Engliſh money, , againft an Executoꝛ: Ye - 
ded plene adminiſtravit , and found againſt him: the Judg- 
ment was, that the Plaintiff Gould recover debicum 2 
&um : And Ertoz being bꝛought in the Exchequer Cham- 
ber, Judgment was chere Reverſed ; becauſe the! Jury did 
not inquire of. the value of the Flemiſh money, noꝛ thãt a Mrit 


know'the value; And they would not believe the ſurmiſe of. the 
party: But — — e reaſons , The Court gave 
udgment fo2 the Plaintit, Foz they held no Difference be- 
twirt an Action bꝛought by Daiginal Urit, and by a Biltz; 
But in both, The Plaintiff (all demand the ſumme ac- 
coding to the Engliſh money, And if ye demands it other- 
6 W e, 
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5 Se inquiry of the value: Wert was adjudged 


Sir Francis Knowls wer fas Beckingſhaw, 
— in Action 6 Tyo- 


Hab. Ws: was atvarded wit a Tales, whi 
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ra 2 ſummonit. in Curia nu 


1 at 2 ex whichis fum- 
en. fac. , nof any 
mons) it was tt e 
Judgment reverſed , Although this Erroz was in Judicial 
P2oces z Indit1s ot adedby the Statue of Jeotaie e 8. 
noz 18 Eliz. For the dne P20ees ought to warrant the other, 
which was not done here ; Fot it cannot warrant this Tales: 
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| Judgment affirmed: Foz it was held as a Declaration with- 
A, \ out an oziginal,which being after Uerdict,wag aided: 1 


* 1 g 6 | 71 Ad journatur, | Ty 
1 3 [ 94 6 a 15 y 
1 % 

* Kemp <erſus Uivaſegoe. 


FT: 10 ( A Ction upon the.Caſe ; 1 be a Juſtice of 
„„ Peace, ac, ke of Hime © 0208, Pa- 


1001 þ. 1k fs 

| 1 five pounds every ear 14 IS 25. for Juſtice-matters : After 
1 Verdict foz t „Exception was taken in Atteſt of 
„ udgment; That foꝛ theie wozds- an Actidy lies 7 But 
1165 ener and Williams: being onely there, held, that foz none of 
1 the wars beſides the words partial Juſtice, any Action lies: 
. Foz lone may take, pꝛeſents of without : 

But the words partial Juſtice. touch him in his Office, and 


er eee e ee 


11 eg verſus Si Hen. Means) Recarde of London. 
„ | 3 Trin 3 Jac. rot. 


1 (18) Aim foz words gage he Deen at uh 6 place i 
Surrey ſpake theſe woꝛds of the Plaintiff , That he was ar- 
raigned and convicted of Felony, &c. T Defendant pleads, ont 
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to find ſureties fox the god behgpiour; And they were 
who bzoyght an t= 


ar Illue, and found againſt 
Defendant ing conſt rene de WAS 


atthe Trial in London, 
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matter: But if he give in Evidente any thing not material to 
the Illue, which is ſcandalous; Ye ought to aver it to be 
true, otherwile he is puniſhable ; Foz it chall be intended as 
ſpoken maliciquſly and without cauſe ; which is a god ground 
foꝛ an Action. Do if a Counlelloz object matter againſt a wit- 
neſs which is ſlanderous : It there be cauſe to diſcredit his teſti⸗ 
mony, and it be pertinent to the matter in Nueſtion , It is ju- 
ſifiable what he delivers byJnfo:mation, although it ve falſe:ſo 


here it is material Evidence to pzove him a perſon fit to be bound 


to his god behavioz,s in maintenance of the firlt verdict ; There- 
foze his iulification good: And Coke cited a caſe '27 Eliz. where 
Parſon Prick in a Sermon recited a ſtozy out of Foxes Marty- 
rologie, That one Greenwood, being a perjured perſon, # a = 
perſecutoz,hadgreat plagues inflicted upon him,# was killed by 
the hand of God whereas in truth he never was ſo plagued, and 
was himſelf pꝛeſent at that Sermon: And he thereupon bzought 
his Action upon the cale, fo2 calling him a perjured perſon, Ind 
the Defendant pleaded Not guilty ; And this matter being Diſ- 
cloſed upon the Evidence; Wray Chief Juſtice delivered the Law 
to the Jury ; That it being delivered but as a ſtozy, and not 
with any malice oꝛ intention to ſlander any, he was Not guilty 
of the woꝛds maliciouſiy, and ſo was found Not Guilty, 14 H. 6. 
14. 20 H. 6. 34. Ind Popham affirmed it to be god Law, when 
he delivers matter after his occaſion as matter of ſtozy, and not 


with any intent to flander any: Uheretoze foꝛ theſe reaſons , it 
was adjudged fo2 the Defendant. 


Whitlock ver ſus Horton, Trin. 2 Jac. rot. 1996. 


ÞJeftione Firmæ. Upon a ſpecial Uerdict the caſe was ſuch;Ma- 
ry Milton and Eliz. Whitlock, being Joyntenants foz lite, Mary 
Milton by Jndenture betwixt her and the Defendant, Covenant- 
ed, granted and agreed, with the Defendant ; That he ſhall, and may 
have hold and enjoy, from and after the death of Eliza. Whitlock , the 
moity of all thoſe Lands called #ptoſts which ſhe holdeth in joynture 
with the ſaid Eli. for 60 years, if ſhe the ſaid Mary ſhal ſo long live; And 
doth demiſe & grant the other moity of the ſame Lands from & after 
the death of the ſaid Mary for 60 years;if ſhe the ſaid Eliz.ſhall ſo long 
live, Eliz, ſurvives Mary; And 4 a god leaſe a⸗ 
gainſt M. toꝛ any part, was the ion: And after argument at 
the Bar by Tho. Ryſden foz thePlaintiff,voho claimed under Ma- 
2h t by Doderidge Dolicitoz General, Wyat fo the Defendant; 
t was reſolved, that this leaſe was not god foz any part. Jt 
was firlt reſolved 6 agreed by all the Court, that if there be two 

Joyntenants foz life, # the one makes a Leaſe. foz years to 

atter his death, it is god to bind his companion; as it was 
ved befoze this time in the caſe of Harby and Ralton; Foz as if 
he makes a — fo2 years, it ſhall bind his 
2 com- 
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companion, as 3 Eliz. Dy, 182. is; So it is where he makes 
a eaſe to begin ata future day, Secondly, it was reſolved, 
That the wozds Covenant, grant and agree, That he chould 

+ Land, foz ſo many years, are apt woꝛds to make a 
Jeaſe 2 years, and enure as a Leaſe, Thirdly , that by the 
firſt woꝛds, it was a god Leaſe from Mary of her own part: 
But that never hapned ; becauſe ſhe did not ſurvive Eliz. And 
it is to Commence after her death, and to continue foz 60 years, , 
if Eliz, lives ſo long, which never hapned by the At of God: 
And this Leate is void as to Elizabeths part, Foz the had 
no power to let; oz charge that, oz to contract fo2 it; And 
an firſt part of the Jndenture grants and agres, 
That the Defendant (hall have the moity of the Land which 
che holds in joynture , that is, her part which the hath power 
to let; and therefore che cannot contract fo2 the reſidue ; And al- 
though the ſurvives, it is not material, and the wozds are, ſhe 
let the other, that is, all which che let not befoze, and that is 
void; Fo2 ſhe had no power to meddle with it: TWherefoze it 
was adjudged foꝛ the Plaintiff, 


Lancaſter verſus Lowe. 


For of a Judgment in the Common Bench in Quare Impe- 
dit per Lowe verſus Lancaſter , and the Bi of L. At the 
firlt day of the return of the tot Quare Impedit, In Eſſoigne 
was caſt by the Biſhop in this manner, J. Epiſcopus L. Eſſolgne 
verſus Low, and doth not chew in what Plea ; And the other De- 
fendant appeared; Ind afterward the Biſhop at the day of the 
Adjourn of the Eſoigns appeared and pleaded ; That he did not 
claim any thing bur as Pwdinary;and the other pleaded toJſſue, 
and tryed againſt the Defendant ; That the Church was full of 
the pzeſentmeut by the Queen of one Boſwel, pendant le brief; wher⸗ 
upon a UUrit was awarded to the Biſhop,to admit the Clerk of 
the Plaintiff; to amove Boſwel; and the Defendant,# Biſhop in 
Miſericordia. And hereupon a UUrit of Erroꝛ was bꝛought in 
name of the Biſhop, and Lancafter Intumbent; And the Jncum- 


bent onely aſſigned the Erroꝛs. Firſt, that this zo» is not 
well entred, Foz it is not entred in what Plea, ſo as the Plea 
is diſcontinued as againlt theBiſhop, which is not aided by the 


Statute of 32 H. 8. Although it be a Trial; Foz the Trial is 
— the Bichop ) but onely againſt the Incumbent; And 


ea being difcontinued againſt the one, it is a diſcontinuance 
againſt both, and not aided : Andof that opinton were Williams 


and Fenner ; Thur Fol _ not — Foz = is a 
e when the x fo ill caſt at the firſt day t 
Sa returnable ; that b not the 


t is re die; is not amendable ; Foꝛ it is not the 
Default of the Clerk; Foz he had no Becozd befoze, whereby he 
might now in what manner to enter the-z/ſo:2»e ; And the par- 
ty dught to take herd it be well entred ; But the =ſoigne — 

after 
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after the apparance of the Parties, if it be miſentred in the 
names of the Parties,02 in the Action,o2,xc., That is amindable; 
Foꝛ it is but matter of fozm, and the Clerk hath a Kecozd be- 
fore him to direct him how it chould be, 2 Hen. 4. 4 Ed. 4. 3 Hen. 
7. 37 Hen. 6, 4. 33 Ed. 3. Dam. 38. But Yelverton held, That 
it is very well amendable, foz it appears in what Action, by the 
apparance of the other; and to that opinion Popham intlined: nd 
f it were not amendable, yet it is atded by the Dtatute after tri⸗ 
al againſt þ other. A ſecond Erroz aſſigned was, berauſe a TUrit 
was awarded to remove Buſivel,who is not4Patty to the Suite, 
but comes in, pendente lice, and that without any Scir. tac. ſued a- 
gainſt him. And Popham, Fenner and Williams held it tobe Er- 
ro2, fo2 thereby Judgement is given againlt a Stranger, who 
is not Party to the Duite ; And he is tobe removed, without 
anſwer; and although the Jncumbent being named in the Writ, 
he and every other who comes in pendente lite, is to be removed; 
yet that cannot be by woꝛds in the Judgement: But if upon a 
Crit awarded to the Biſhop,he returns that an other Jncum- 
beat is in; by the preſentment of the Defendant; 02 of any other, 
endente Brevi, A Scir. fac. all be awarded againſt him, to an= 
r why he chould not be removed; Do he hall not be put out 
without anſwer ; And in a Quare impedit, if the Oxdinary be net 
named, he may pzeſent by Lapſe, if the ſix moneths incur pen- 
dente Brevi. But being named: he cannot take advantage of any 
Lapſe ; but ought to lee that the cure be ſerved, by allowance 
out of the ptofits to be taken by ſequeſtration ; And as he is 
bound that he ſhall not take advantage of any Lapſe, ſo the 
Metropolitane and the King are bound; Foz no Lapſe being 
againſt the Ozdinary, there cannot be any Lapps againſt them; 
and ſo Coke tited it to be adjudged in one Dukes Cale. And Pop- 
ham ſaid, The courſe to ſtop Strangers from peſenting penden- 
te Brevi, is, after a F — impedit 8 Depending to ſue a Ne ad- 
mittas to the Biſhop ; Ind if the Biſhop then admits the Clerk of 
any other, hanging that Suite, and the Plaintiff recovers, he 
ſhall have a Quare incumbravit, and thereby removes any who 
comes in, hanging the UUrit, by whatſoever title he comes in, 
and all foꝛce yim who hath right to recover by Quare impedir, 
But if he Dues not ſuch a of Ne admitcas, ił then the In⸗ 
cumbent of aDtranzer Gould come in, by — title, pendente Bre- 
vi; he ſhall Barre him in a Scir. tac. and (hall hold it. And hete 
as this Caſe is, the Jury find, that Boſwel came in, by Þ Queens 
preſentation pendente Brevi; And it ſtands indifferent by what 
title the Quern preſented ; fot if ſhe pꝛeſented by Lapſe, che hath 
not any title; and if ſhe preſented by any other title, ix ought to be 
diſcuſſed befoze the Jncumbent be removed ; which is the reaſon 
that in a Quare — — the Jury ought to enquire of 4 things. 
1, Ok the value of the _ 2. Uhether the Church were 
ful}, oꝛ not. 3. By whole pꝛelentment. 4. By whac time. * 
i 


— 
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if the Jncumbent of the Defendants pꝛeſentation be in, by ſix 
monetys, _ pꝛeſented befoze the Urit bzought, he hall not 
be removed, if he be not named in the Action: But ik he be pꝛe⸗ 
ſented by the Defendant pendente Brevi, he ſhall be removed: but 
not if he be pꝛeſented by a Stranger without a Scir. fac. Vid. 
7 Hen. 4. 31. 19 Hen. 6, 33. Long 5 Ed. 4. 150. Dyer 206. 277. 
Wheretoze the Judgement was reverſed. But it was after- 
ward moved, that this Erro2 was not well aſſigned ; Foz it 
was aſſigned by one of the Plaintiffs onely, in the Writ of Er- 
ro2,there being two Plaintufs without ſummons and ſeverance; 
Foz the Incum̃bent lole aſſigned the Errozs; and ſued the Scir. 
tac. ad audiend. Errores. Ind afterward he and the Biſhop aſ- 
ſigned the ſame Errozs ; And the Defendant pleaded In nullo eſt 
Erratum unto them; And foz this caule all the Court held, that 
this nement of Erroꝛs by one of the Plaintiffs onely, was 
ill and all the Plea was diſcontinued,and not aided by the ſecond 
allignement atter ; Ind ſo it was ruled in the Cale of the Lozd 
Cromwel and Andrews; where Andrews and nineteen others 
bought a Urit of Erroz of a Judgement in an Aſſiſe againſt 
them, and Andrews onely aſſigned the Errozs , the others not 
being ſummoned and ſevered; Ind foꝛ this cauſe ruled to be ill; 
and erecution was awarded, Do in another Caſe prim. Jac. 
betwixt Joans and Dixon; Uhere Joans and the Irch- 

of York , ſued a Writ of Erro2 of a Judgement againlt them, 
and Joans onely aſſigned the Errozs, and therefore held to be ill: 
So here foz this cauſe the Mrit of Erroꝛ is to be diſcontinued , 
Ind the Judgement 


| was not reverſed at coꝛding to the foꝛmer 
: rule; oy tote Erroz was afterwards bought, 


Loffe verſus Kelbridge, Hill, 2 Jac. rot, 22 14. 


S Cr. fac. againlt the Defendant as Baple foz on? Lictler, in an 
Action bzought in Lynn: The Caſe was, that in Debt fo; 
701, by the Plaintiff againſt Lyrcler,pzoceſſe of Capias iſſued a- 
gainlt him, directed to the Derjeant of the Mace there, who re⸗ 
turned Cepi corpus; and that the ſatd Littler, Secundum conſue- 
tudinem Ville prædictæ invenit ei ſecuritatem, viz. one Hearing 
( who was dead) and the ſaid Kelbridg ad comparendum; and if 
he were condemned, to ſatigfie the Debt, oꝛ to render himſelf to 
ulon. And it was lo farre pzoceeded in the ſaid Court, that 
udgement was given fo2 the Defendant , and yn 
CUrit of Erro2 bzought, and the Judgement reverſed ; And now 
becauſe Liccler did not pay the Debt, noꝛ render himſelf to pziſon, 
this Action was bꝛought, and it was thereupon Demurred , 
and moved; Firſt, that this Bayle found befoze the Derjeant, 
although it were a d to be Secundum conſuetudinem villæ, 
is not god; Foz the Bayle being matter of Recozd, cannot be 
found befoze any but the Judge of the Court ; I 
| | - 


— ns 
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WH 
but is diſcharged,and 
. L 
onely foꝛ him, and doth not make the Baile ( who is C 
thereto ) to be chargeable: Sed non Allocatur. Foz the Court 
held) Judgement is reverſed, It is as if that Judge⸗ 
never ben given, d as if at the firlt the had 
been condemned fn the Jnferio2 Court ; 8 
c ny urn apns] as it the firft had bern 
—— n Bat fo2 the ft can 1 
adjudged again the Plaintf, 


Sturges verſus Judkin, 


Aux Impriſonment;: Duppoſing the Impriſonment apud Wheſ- 
ton: Defendant Ana by beating @ Warrant yon 

a Capiasout of þ Common Bench rected to r Suff. 
made at Bury, ar, The Jilue was here, De ſon tert demeaſn ; I 
a Ven. fac. was awarded de vicineto de Wheſſon onely; 
Verdict fo2 the Plaintiff,: it was alledged in arreſt 
— udgement, that the Trial was ill; Foz the Venue ought 
ben from Bury and from Wheſton, and not from one of 
2 — opinion was the whole Court. UWhere- 

fore Ven, fac. de novo was awarded, 


Halls Caſe. 


At tas ente he J Ge f 8 Murder; 
Hos was taken, becauſe the ſtroke was layed to be 
Super ſiniſtram partem lateris, &c. And he doth not chew in what 
part, and ſo incertain. But the Court held it to be certain e⸗ 


nough ; toz latus is a place known. 
Quarles verſus Searle, 


Rror of a Judgement ven in Havering Bower. 
Faure, E the The declaration 
the to be apud eg ta place called Collierz 
uriſdictionem curiæ. Defcridant 


another place, Abſque hoc, 2 he 
place ; And thereupon 
— — n 22 


oft Williams; 
per 1 Er⸗ 


. 


here a 
an norte Court, __ 
rioꝛ Courts, without · chewing 


Tn 


he. 
fo2 t his cau uſe, it was Re⸗ 
el (pect DD entred upon the 
= udg A duch een 
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well enough, as the Caſe is, 20 Hen. 6. 15, where the Continu- 
ando of a Treſpaſle is alledged to be untill the day of the Mrit 
purchaſed, viz. ſuch a day, which was falle recited; It was held 
there, that the viz. was void and idle, becauſe the day of 
the Writ purchafed was certain enough, which appeared of 
Reco2d; and the other being contrary thereto,was void: But they 
would adviſe, Et Adjournatur. Note, there ſeemeth to be a great 
difference betwixt the Caſes; For there the ſcilicet is ſuperfluous, and 
being repugnant is meerly void; But here the Poſtea without the 
ſcilicet is void: For then there is not any day of Ejectment ſhewn, 
which ought to be expreſſed to be before the Action brought: 
Wherefore, &c. And afterward, as I heard, It was adjudged accor- 
dingly for the Plaintiffe : And in Tvin. 15 Fac. rot. 199. betwixt Teſ- 
mond and Fohns,where Trover of goods was ſuppoſed to be 3 Mai, and 
the Converſion was ſuppoſed Poftea ſcil. 1 Mai the ſame year, which 
was before the loſſe, yeradjudged good: And in this Caſe, this preſi- 
dent of the Ejectione firme was cited and affirmed for good law. 


Juſtice Williams verſas Vaughan. 


QCir. fac. again the Defendant as Bayle foz one-Gouch ; The 

Scir, fac. recited, that Judgement was given againſt Gouch 
in Debt; And that he had not paid the condemnation, noz ren- 
dered himſelf to the Marchalley accoꝛding to the Bayle ; The 
Defendant pleads , that the Pꝛincipal was dead befoze the 
Scir. fac. ht; and t the Plaintiffe Demurred: 
Becauſe he alledgeth not when he died, noz that he died, be⸗ 
foze the Capias awarded againſt him; And the whole Court 
toꝛ this cauſe held the Plea to be ill. And although exception 
was taken to the Crit of Scir. fac. becauſe it is not mentioned 
therein, that the Capias was awarded ; yet it was held to be 
god enough: And the Clerks ſaid, their courſe is 8 
to omit it in the Scir. tac. And the Court held, that the courſe 
of reciting oꝛ omitting it is god enough ; Foz it is not of necelli⸗ 
ty tobe recited, | 


Elizabeth Hargrave verſus Richard Rogers. 


Ebt foz 601. Foꝛ that he and John Woodbridge and, Wil- 
liam Rogers, in Mich. Term. 42 Eliz. in the Common Bench, 
Et — eorum Manuceperunt, & quilibet eorum Manucepit, viz. 
the laid William Rogers in 120 l. and the ſald Richard Rogers 
and John Woodbrige in 60 1, That the ſaid William) Rogers 


within eight dayes poſt monitionem ſibi by the ſaid Eliz. 92 her 
en, ſhould appear befoze the Nuns Juſtices of 
upon an Action 

it the (aid W. 
wing, and there to 
| anſwer 


he Coma 
the Common Bench byHimſelf, oꝛ Attomney 


Debt of 60 l. to be ſued by the ſaid Eliz. 
lam Rogers, befoze Octab. Hillarii / fo 
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the 
Common Bench, 
notice thereof to the 
and that at Octab. Martini the 
and the Sheriff returned the 
the ſaid day declar 


an i n; efert hom 1 

ther viz. by Mittimus out of the Chancery (which i; 
» fox being here, it 

. Thirdly, derauſe he doth 

ias was returned 02 not. Sed non 

of the Capias is but ex gratia 

uri | whether it be awarded o2 not. Fourth- 

ly, Foz that it is alledged he did not render himſelf to the 

Fleet, whereas it ought to have ben tothe Marchalſey, the Ke⸗ 

82 2 cr — — Jn the _—_— ought | 

in ourt dohere udgement is, WMhere⸗ 
fore it was adjudged fox the Plamyilk, 


— ponds dler, Ant- fol. Was now moved; again; | 

Gawdy Ch 

the grant by the Guardian tu Do 

bind-th p Demi tempore: in⸗ 

teres ür the Land, aud mx let it foxyenres, as Plow ag. And 

a Goardion in Sotage mayavew in his name and right as 

34 Rd. 3. N.. 9 & 7 Td- 3. 38. ate. But Guardian in Sotage, 
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02 by nurture cannot pꝛelent to an Advouſon, becauſe he cannot 


account foz it, as 28 Ed. 3. 89. 29 Ed. 3. 5. 8 Ed. 2. Preſentment 
10. (But by Daniel, if the Heir be within age of Diſcretion, there 
the Guardian (hall pzeſent ) Ind a Guardian ſhall have Treſpaſſe 
oꝛ raviſhment of ward, as 15 Hen. 7. 13.18, & N. B. 139, He 
may have right of ward, 25 Ed. 3. 52, contra, and a Guardian 
chall have Gard per cauſe de Guard: So he hath intereſt to hold 
Court; And a Copyholder admitted is in by the cuſtome: And a 
Bayliffe cannot grant by Copy, becauſe he hath not any interelt , 
but a Guardian hath intereſt Ex proviſione legis, although he ſhall 
not foꝛteit it; Foꝛ then the Heir Could loſe the Account: Ind 
the Guardian here hall account foꝛ the Fines which he takes; 
Ind it would be inconvenient if he might not let by Copy, 
Foz the Yeir cannot, and the Law will not compell one to occu- 
py it: And the Court ought not to be kept in the name of the 
Heir, but of the Guardian; UNherefoze he (hall grant Copies, 
#. And it is all one where one hath intereſt by Act of Law 
where by Act of the Party; Ind as a Guardian in e may 
make a Leaſe foz yeares and it is god, and may 
have an Ejectione firmæ, a Fortiori he may grant Copies : But a 
Baylifte hath not any intereſt at all, and is not Dominus to a- 
ny purpole. And Gawdy cited 8 Eliz. 25 1. That Tenant by E- 
legit may grant Copies , and a Guardian hath intereſt in his 
own right, although his Executoꝛs cannot have it, becauſe it 
is annexed to his n: Wherefoze, c. But Walmſley & 
contra; beeauſe Dominus ought to be a perfect Loꝛd: But ſuch 
a Guardian is but Dominus ad commodum hæredis, vel potius 
ſervus ejus: Ind here it was not neceſſary to grant, becauſe it 
was a Copy in reverſion ; And he is not ſaid to be Dominus 
who can neither grant nor forfeit : And he all account onely 
de exitibus Terræ, AS Fitz. Account 118. ig. And right of ward 
lreth not fo2 the Land, but onely fo2 the body, as Nat. Br. 
139. 18, And an intereſt bungs a pꝛofit: But here this doth 
not bzing any p2ofit, therefoze it is not any intereſt. And a 
Guardian differs onely in name from a Bayliffe , foz both are 
accountable : Ind a Baron ſeiled in right of his Feme cannot 
grant Copies in his own name, but the Feme ought to joyne. 
e who enters upon condition to retain untill ye be ſatisfied, 
cannot grant Copies : And it is not reaſon that he Gould grant 
Crates which (hall endure after his own Eſtate be determined: 
UWherefoze, at. But notwithſtanding his opinion, it was after- 
wards adjudged that the grant was god. 


Alden verſus Blague, Paſch. 3 Jac. rot. 1033, 


(COvenant : For þ the Leſſee covenanted fox him x his Iſſigns to 
repair # maintain houſes in reparations from time to time 
during 5 term: And chews that = leſſie aſſigned all * 
2 the 
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the Defendant : And koꝛ default of reparations after the aſſign- 
meat he bzought the Action againſt the Iſligne ; The Defendant 
pleads, that after p decay he made ſuch a Concoꝛd /p the Plaintift 
thould have zo 8. and ſuch gods in ſatisfaction of that diſtru- 
ction, ac. And chews it to be executed; whereupon it was De⸗ 
murred and moved foz the Plaintiff, that it was not any Plea ; 
Foz the Action being grounded upon a Ped, cannot be diſchar- 
ged unlefle by Bed ; As an obligation with a condition cannot 
be diſcharged by a Contract, But all the 2828 that the 
Plea was god enough foꝛ it is not d in dilcharge of the 
Covenant, but onely the Damages koꝛ which are demanded by 
reaſon of the beach of the Covenant, and the Covenant remaines; 
And this Plea ſounds onely in diſcharge of the Defendant, and 
is not like to the Caſe of an —— Foꝛ there, it is a duty 
tertain, and it is not any Plea, although it be befoze oz after the 
day of paxment : And in every Action where onely amends is de- 
manded by way of Damages: Accord executed is a good Barre in diſ- 
charge of them, Vid. 3 Hen. 6. 37. 3 Hen, 4. 1. = 3-12, Dyer 
75 & 201. Ind Daniel ſaid, that in waſt againſt Tenant foz years 
Accoꝛd is a god Plea ; But not againſt Tenanr foz life; And 
afterward in the pzinapal Caſe it was adjudged accozdingly, 
that it was a god Barre. 


Porter verſus Porter. 


T= Joyntenants — in Fe; The one ſurrenders 
into the hand of two nts, to the uſe of his laſt Tull, 
and makes his Mill of that Land, and dies; The ſurrender is 
aiterwards pzeſented. Whether it ſhall bind the ſurvivoz ; And 
reſolved per curiam that it ould ; Foz pꝛeſented, Jt ſhall 
relate to the firſt time of the ſurrender. UWherefoze is was ad- 
judged accozdingly, 


Brook verſus Rogers, Hill, 2 Jac, rot, 2292, 


* — : Foz that a Parſon ſued in the ſpiritual Court foz 
Tythes of boughs of Tres above the age of twenty yeareg; 
ſurmiſing in his Plea) that the tres were Aridæ, cavæ, & in cul- 
minibus putridæ, & therefoze prayed conſultation; Ind . 
Plea it was Demurred : Foz it was alledged fo2 the P 7 
that in regard the Trees were once diſcharged from the payment 
of Tythes, the boughs no? the bodies of ſuch tres ſhall never 
after be charged with the payment of Tythes —, of them. 
And the Statute ok 50 Ed. 3. is but in affirmance of the Com- 
mon Law, which was agreed unto by the Court, But they 
doubted of the-pancipal Caſe, Foz Gawdy and Daniel conceived 
they were not now Tythable,becauſe once they were not; And the 


body being pꝛiviledged, ſo ſhall the boughs ; But wares = 
TY Walm- 
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Walmſley ſdoubted thereof ; Becauſe the trees were not foz other 
uſes then toz firing, and bare not any fruit, and it was not walt 
to cut them down; Therefoze they were Txthable : And they 
all held That tres above 20 years growth, wich be timber, 


although the Loppings are cut every 10 02 12 years, yet they 
be not Tythable, Et Adjournatur. 


Whitton verſas Williams, Paſch, 3 Jac. rot. 164. 


PJeftione firme. Of a Leaſe of the Earl of Exon of Landpar- 
cell of the Mamoꝛ of Wimbledon: Upon Demurrer the 
Caſe was, That a Cepy-holder had ſix Dons; where the Land 
e e e erp ha re 
as koꝛ t The Copy- 

e Son was admitted; The fifth beyond⸗ſea; 


h Son died with Jſue:; The Bꝛother was ad⸗ 


mitted, as Heir, pꝛetending that the fifth Bꝛother was dead 
without Jfſue ; and afterwards ſurrendered into the Stew⸗ 
ards hands to the uſe of another in Fa: Ind ſo the others 
were admitted, the one after the other: The Loꝛd afterward 
being infozmed that the fifth Son was alive , and it being 
ſo pꝛeſented , Thaee pzoclamations were made foz his coming 
in, to be admitted accoꝛding to the Cuſtome of the Mannoz :; 
And fo2 not coming, the Cuſtome was, that the Land Could be 
fozfeited : The fifth Don (being beyond-ſea) Releaſe by Ded to 
a Copy⸗holder : The Loꝛd afterwards foz his not coming-ſeiſethit 
as fo a fozfeiture; Al which matter being diſcloſed in pleading; 
it was Demurred in Law. — n was; WMhe⸗ 

her this Releaſe by him who had right to the Copyhold, made 
to one who came in by the Loꝛds Admittance, (hall be god to 
reſt his Eſtate in him. Secondly, Whether this Cuſtome of 
Non-claim to be forfeited, Chall bind him who was beyond⸗ſea 
at the time of the Pꝛoclamation made; and at the time of the 
Deſcent unto him. Fo2 it was agreed by Tanfield, who argued 
fo2 the Defendant ; That if he had gone over-ſea after the 
Deſcent,he had ben bound: And Walmſley, Warberton and Da- 
niel held, that it ould not bind him who was beyond-ſea, 
Thirdly, Whether the Lon by admittance of the fourth Son 
as Delr (who was not Heir) and acceptance of his ſurrender to 
the uſe of another, and his admittance of the other, be bound oꝛ 
not. No opinion was — Judges, after argument 
at the Bar, by Foſter fo2 the Plaintiff, and by Tanfield foz the 
- Defendant. Sed Adjournatur. 


Turnor verſus Sir Edw, Darcie, Paſch. 3 Jac. rot. 906, 


Ction foz theſe woꝛds; He, (prædict Querentem innuendo ) 
and one Allen, are perjured Knaves ; Upon Not guilty plea⸗ 
| ded, 


(32) 


(33) 


— —ͤ—: 
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ded, and found koꝛ the Plaintiff ; Jt was moved in Arreſt 
Judgment, that He cannot be referred to two perſons , and 
perjured Knaves, cannot be referred to one perſon: Do it cannot 
extend to the Plaintiff, But the Court held it to be well e 
nough, although it be falſe Engliſh ; Foz the ſenſe An 
it is not like to the caſe, where one ſaith , that I. S. and I. D. is 
perjured: 02 it one ſaith to thzee, that one of you is perjured, that 
is void, foꝛ the incertainty: But in the pancipal Caſe, it was 
adjudged fo2 the Plaintiff. | 


Milles verſus Sherfield, Trin. 2 Jac. rot. 1653. 


De. againſt an Executoꝛ upon an obligation. Ve pleads a 
Statute acknowledged by the Teſtatoꝛ of 3000 pounds, not 
diſcharged, and doth not lay, That it wag pro vero & juſto de- 
bito; Ind it was thereupon Demurred ; Foꝛ it was agred by 
all; That if it be a Dtatute foz perfozmance of Covenants,and 
they be not alledged to be broken, it is no Bar; and it 
Galt be intended to be ſo, ik the contrary be not chown. Et Ad- 


journatur. 


Fletcher verſus Pynfett. 


Ovenant: That he chould aſſure ſuch a Copyhold to t 
Plaintiff,if ye married with his Daughter ſecundum Leges 
Eccleſiaſticas; Ind alledgeth, that he rite & legitime eſpou 
the Daughter of the Defendant at. And Jſue thereupon,and 
found foz the Plaintiff, and Exception taken: Becauſe it ought 
to be tried by Certificate from the Biſhop, and not by a Trial per 
pais: Sed non allocatur: Fog the marriage is onely in Jſſue ; And 
not, whether he were lawfully eſpouſed ; And it was alſo held, 
that it was ſufficient foz the Plaintiff to alledge Licer ſæpius re- 
quiſitus, without — 1 .— the marriage: Foz he at his 
peril ought to take notice thereof ; A's alſo , that he ned not to 
thew a Court to be holden; Foz he ought to pzocure a Court to 
be holden ; UWherefoze it was adjudged foz the Plaintiff, 


Walker verſus Ballamie, Paſc. 3 Jac. rot, 930. 


T Reſpaſs. The Cale was, Leſle fo2 years upon condi- 
1 tion, That he ſhall not alien any part without licenſe in 
waiting from the Leſſo2 , obtains Licence in wating to alien 
part:Theleſſo2 afterwards grants the Reverſion, and the Leſſa 
attourned, and after aliened part: The Gꝛantæ enters, the 
Leſſe bangs 2 The Gzante juſtifies by reaſon of this 
Condition: The Leſſe ſhews) that he did it by Licence in wꝛi⸗ 
ring, but chewed not the waiting ; And it was thereupon De⸗ 
murred ; And reſolved per curiam , That the Plea was — 

knough⸗ 


— — 


Pyſter verſus Hemling, Trin. 3 Jac. rot. 341. 


þ J<<tione Firmæ. Upon Demurrer, Reſolved, That if one 
pleads Deiſin 8 in Fe , and claims under 


im; to Gant, as he ought to chew of 
ether porteular Elate * Ind although it was (aid, if may 
be fo anctent that it cannot be dem who who was the firlk Gꝛan⸗ 

tee; yet it was held lulfictent to thetv the admittance of the laſt 
Heir: which is nature of a Gant, and may be pleaded by. 
way of Gzant : And that although the Demurrer were general , 
yet it may be alledged to the Court 2 Exception. 


Bridge verſus Cage. 


Ction ſur Je Caſe, in an Aſſumpſit; Whereas an Executo? 
ſued Execution , by an Elegits Tho Defendant ut amicus 
Boker in conſideration that the Sherilt would execute the 
UUrit, and þ foz 6 d. Us — bythe Plaintiff, Un- 
der-Dherilt of Cambridgſhire,pzonulſed to 288 Plaintitt 60 l. 
— 2 in facto; That he executed the t, and thereup- 
K Acton: Me fo LIT 
hat it was nor amy conſideration * 

co: Furr Sy and tet A his duty and 

a 


[ery tin him — dds Fes 11 
Statute permits; whereas 


Warberton faty; 


te ace pet ore r. 
Amd here the giving of ſix penee is no Tries: 
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being joyned with the other which is unlawkull: Wherefo 
it was adjudged fo2 the Defendant. . 


Kerry verſus Derrick, Mich. 44. & 45. Eliz. rot. 125. 


Reſpaſs. Upon a ſpecial Verdict the caſe was; I man let ſe⸗ 

veral Youles and Lands to ſeveral men, by ſeveral Lea- 
ſes foz years, rendering ſeveral Rents , amounting} in toto, to 
10 l. per ann. and afterwards made his Mill in this manner; 
As concerning the diſpoſition of all my Lands and Tenements, 1 be- 
=_ the Rents of D. to my wife for life, remainder over in Tail: 

he Queſtion was, whether by this Deviſe, the reverſions 

did pals with the Rents of thoſe Lands: Foz it was alle 
that the Rent Divided from the Reverſion is not able 
within the Statute ; ns #02 he habng inheritance therein, 26 H. 8. 
5. Dy. 142. And after argument at the Bar, the Court reſol- 
ved, that the Land it l Gould — by this Rn Foz it = 
pears, his intent was tomake a Deviſe of all his 
Tenements , and that 55 intended to paſs ſuch an Eſta 2 
chould have continuance foꝛ a longer time then the Leaſes ſhould 
— And the woꝛds are apt enough to convey it accoꝛding to 
the common phꝛale, and Ae manner of ſpeaking ok ſome men, 
who name their Land by their Rents ; TW it was ad- 


judged Accozdingly, 


Woody werſns 


Die upon the Statute 37 H. 8. of Uſury ; The Writ was, 
That he corruptivè lent 40 l. &c. againſt the fozm of the 
Star: And that he ſuch a day lent 201, 8c. againlt the 
Statute ; But doth not ſay corruptive. The defendant pleaded 
Non deber, and found againlt him; And it was moved, that the 
Plaintiff (ould not have Jut ment foz any of thole ſummes: 
Fo it is clearly ill foz the 201 hg beg corru = 
But all the Court held, thatit ern — koꝛ ** he ſhall ha 
Judgment foz thats part: Foz being | ſummes, it 7" 
in nature as two ſeveral Actions ; Do although it be void foz 
one, it is well enough fo2 the other , —＋ it is but a miſpꝛi⸗ 
ſion in his Writ oꝛ count: But where one bzings an Action 
foꝛ two things, and thews by hi own confeſſion , that foz the 
one he had not any caule of voz is to have another Action, 
it is otherwiſe, as 10 H. 6. 5. 41 Ed. 3. 2. 9 H. 6. 10. 9 H. 7.3. 
21 H. 7. 34. Dy. 369. Ejectione cuſtodiæ of Land and Body ; 
it lies not foꝛ the Body, and is good foz the other, Dyer 
325. UWherefoze it was adjudged foz thePlainti , fo2 the 
40 l. And it was held, That if in this Caſe the Defendant 
had Demurred upon the Declaration, it had been good foz the 
one, and the Plaintiff (ould have had Judgment fo2 that pare: | 


— — 
— 
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Soin debt againlt an Erecuto2 upon an obligation of the Telta- 
£028, and upon a ſimple contract, it is god foz the Obligation. 


Burrel verſus Sir Willam Bowes. 


Ebt. Upon an Obligation; dated 13 Feb. The Defendant 

imparls , and afterward a ſecond declaration was made ; 
And therein he declares upon an Obligation, dated 15 Feb. 
And the Defendant pleaded Non eſt factum, and Iſſue entred; 
And afterwards the variance being diſcovered , he pꝛaved to 
have it amended; and to be made accoꝛding to the firſt declara- 
tion, and ſo it was by oꝛder ol Court : Foz the furt is the pꝛinti⸗ 
pal; and all oy pꝛegnotaries ſaid , there is not any inconvent- 
ence to the dant thereby: Foz his lea always reters to 
the firlt declaration, and is entred as to the firſt, 


Bradſhaw & 5 5 6 „ + verſus 56 „ „ „0 


Dbers Devts were aſſigned to the Plaintiſt, being Creditoꝛs 
to2 the Commiſſioners upon the Dtatute of 13 Eliz, of 
Bankrupts, and they ſued an Action in their own names fo 
thoſe debts : And it was ruled, that it well lies; Foz it is a 
Debt transferred by Parliament, Ind being upon a contract, the 
Defendant gaged his Law, and was admitted thereto ; Foz al- 
though the Parliament transferred the Debt, yet it is not any 
Debt of Recozd ; But as he might have gaged his Law againlt 
the Bankrupt , ſo he may againſt the Plaintiffg. 


Eavers ver ſus Skinner, Mich. 44, & 45 Eliz, rot. 1112. 


RElevin ed Demurrer. The Caſe was, Dir Edu. Champernone 

being Committee of a Mard, who had a Wannoz wherein 
were divers Copy-holders, amongſt whom one was mucus & 
ſurdus, granted the cuſtody of that Copy-hold Land to another, 
who entered; The prochine amie of the Copy-holder entred ; And 
which of them chou d have the Cuſtody, oꝛ if none of them, was 
theQueltion;Ind it was reſolved, That the Loꝛd ſhould have the 
Cultody: Foz otherwiſe he ſhould be p2ejudiced in his Rents and 
Dervices ; And his Gꝛant was god: Uherefoze it was ad- 
judged foz the G2antee, 


Collins verſus Cancke, Trin. 2 Jac, rot, 438. 


Ubbo a ſpecial Uerdict the Queſtion was. B ſeiſed in 
| ECW Feme of Copy-hold Land, ſurrenders, whether. 
it be a diſcontinuance ; And Walmſley held it was; Notwith- 
ſtanding the Caſe in Co. 4. fol. 23, And notwithſtanding a Caſe 
cited to be adjudged Hill. * Jac, rot. 634, in the — 

ench. 


(41) 


(42) 


(43) 


(44) 
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Emorandum, That the third tay of this Term, 7 1 C. 
M ventry was made and ſworn, one of the Juſtices of the Com- 
mon Bench; And the fame day, Zwence Tanfield was 


made and ſwo, n Juſtice of the Kings — + both being of the 


1 Mer Temple . 
William Wiſeman verſus Wiſeman. 


AO koꝛ wods, wherein he declares , That the 


Brother (prz fatum _—_— —— is - > The 


dant pleaded No on — 0 | 9 and it 1 
moved in Arreſt of Judgment, that koꝛ t 
lies ; Fot they be —— „When ye ſaith My Brother, — 


and every of them might have his Action 
(the innuendo the Plain ) —— 


— one who . them mi 
; Foz ED if it 


the Act h rhe 

Uerdict be given foz the aaa yet that doth not 
Declaration; if ill; But == t the Action was 
Ain — 


apparant miau they 
may be — vy a in the bit caſe no whence 
will aide it; But in the laſt caſe by the and Uerdict 
it may be aided; Ind 
Brothers is perjured; There be in them an 


Acti incertainty, a 


although one of the b Sw ayer 
they were ſpoken of hn. ag it en n to the 18 5 45 


Bꝛother he intended: e | 


he adper cli and. yo one of my. 
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(3) 


(4) 


were divers Bzethzen,and it doth not appear to any, ot whom he 

ſpake ; The Action lies not, although he be foundguilty by Uer⸗ 
dict: But here it doth not appear to the Court, that there be 
moꝛe Bꝛothers then one, and therefoze may be d certain 
enough, and may be well known of wham he ſpake , if he 
hath but one Bꝛothet: Ind it is expꝛelly averred ; that he ſpake 
of him, and found by the Uerdict, that he is guilty, therefoze he 
held it to be = enough: And cited a caſe in this Court 
wherein himſelf had ben of -Counſel ; That murderous Knave 
Streughton lay in wait to murder me; And one Tho. Stroughton 


and ee ction thereupon ; and ſaid,they were ſpoken of him, 
an 


d the Defendant pleaded Not guilty ; And after Uerdict foz 
the Plaintiff, it was moved in Arreſt of Judgment, That the 
woꝛds were incertain, and therefoze the ction lay not: But af- 
ter divers motions, it was adjudged foz the Plaintiff ; ſo here; 


wherefoze, cc. Wherefoze Rule was given (The other Juſt 
tes being abſent) That if other cauſe were not chewn by luch a 
day, Judgment ould be fo2 the Plaintiff ; And it was after- 


ward 


wved in full Court, and reſolved by them all; That the 
Action well lay: Ind adjudged accoꝛdingly. 
1 Shepherd verſus Allen. 


Rror of a Judgment in this Court; The Recozd was re- 
moved into the Exchequer Chamber: And it was payed, 
That the Defendant being in Execution, might be bailed ; And 
becauſe the-Recozd was removed, ſo as there was not any Re- 
coꝛd here: Jt was held, That he could not be bailed here; And 
he cannot be bailed in the Exchequer Chamber: Foz they have 
not any Authozity , but to Keverſe oz affirm the Judg- 
— x not to make Execution: Uherefoze he was not 
2 


Pratt verſas Dixon. 


Ele of a Judgment in Norwich; The Erroꝛ alligned was, 
becauſe in an Action of Debt, the Recoꝛd was Attachiatus eſt, 
where it ought to have been Summonitus eſt ; Foz that ought to 
be as an Ouginal, and fo2 want thereof it is Erro2 ; And it 
was moved, that in regard the Defendant had appeared , and 
pleaded to the Illue, and verdict and Judgment is given, it is 
not now aſſignable foꝛ erroꝛ: Foꝛ it is but want of an oziginal, 
which is holpen after Uerdict-by the Statute 18 Eliz, But 
Popham and Williams (being there onely) held ; That it is not 
aided by the Dtatute ; Foz that is intended of the want of O⸗ 
riginal Writs which are ſued out of the Chancery, returnable 
in the Common Bench, o2 Kings Bench ; The want of ſuch an 
Oꝛiginal ts aided ; But it extends not to Pꝛoceſs, 9 


* 


rn * 


* 


Ne 


* * 
——— 
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nature of an Oꝛiginall Mrit; And therefoze it hach been ruled, 
that the want of Bils upon the File in the Kings Bench ( which 
is in nature of an Oꝛiginal Mrit) is not aided-; Do the want 
of a Bill in the Exchequer, which is there in nature of an Oxigi- 
nal TUrit ; Do the want of this ſummons which ought to have 
been» is not helped; And it was laid, that it had been divers 
— Mheretoꝛe foz this cauſe the Judgement was 
r ed. | a 


Hill verſus Saundeford. 


A fler udgement in this Court, J Capias was awarded a- 
gainſt the Pzincipal, and returned Non eſt inventus, and 
afterward a Scir. fac. was awarded againlt the Bayle, who 
was returned — — a —— — _ — And he 
bought in the Pꝛintipal, and pzayed that hit might be 
accepted in execution : And Kemp the Clerk ſaid, that he came 
to late; Foz (in extremity) after the Capias returned Non eſt 
inventus, and a Scir, fac. A warded, he cannot bung in the body of 
the Pꝛintipal. But now of late time (in favour of the Bayle ) 
they uſe after the firſt Scir. fac. awarded, befoze the return, to 
allow him the favour to bzing in the Pzincapal.; But after it be 
returned, and a ſecond awarded, it was never ſeen. But Po 
ham ſaid,that it might be very well, unleſle the firlt be returned, 
Warned, and Judgement given thereupon ; Foz the Scir. fac. o- 
therwiſe would be to little purpoſe, to bang in the Pancipal. 
UWUherefoze the Pꝛincipal was received. 


Predyman verſas Wodry. 


T Reſpaſſe : Upon Demurrer, a Queſtion was made, whe- 
ther a Leaſe of a Mannoꝛ being fozfeited to the Mugen by 
attainder of treaſon may be granted under the Exchequer Seal. 
Popham, It any Mannoꝛ o2 Land, ot whatſoever value, comes to 
the King by attainder oꝛ otherwiſe, the cuſtody thereof may be 
granted over, under the Exchequer Deal by the Authority of 
the Loꝛd Treaſurer and Chancelloz there without ſpecial Mar⸗ 
rant ; Foꝛ it is but a diſpoſing of the pzofits, becauſe the King 
himſelf cannot manure it; And it is alwayes revocable, Si 
quis plus dare voluerit. Do a Leaſe foz years of anothers Land, 
which comes to the — by attainder, is but a Chattle in him, 
and vendable foz his beſt pꝛoffit, and therfoze is grantable un- 
der the Exchequer Seal; Fozit is as a Sale: Wherefoze the 
_ is god; and to that opinion the other Juſtices agred, 

econdly, it was held, that he who intitles himſelf to this 
Leale by aſſignment under this Gant, neds not chew the Ou 
ginal Leaſe in pleading, although it were by Ded; Secauſe 
it might have been made without Deed ; And ko; Ro 


(5) 


(6) 
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comes to it in the Poſt, aud by intendment cannot have it. And 

it was ſaid, Jt a Leaſe foz years be made to a Cozporation, 

who cannot take without Ped, aud they grant it ober; The 

Gante mayentitle himſelf thereto, without chewing the Deed; 

auſe the Leaſe of the-thing in its nature might have paſſed 
who it, could 


without Ped; * Perlons not 
take it vnthout Deed. Alſo his poſſeſſion is ſome paiviledge 
fo: his Title. Wherefoze, 3 


Lee verſus Mynne, and his Wife, Executrix of Thomas Tanner. 


— ſit. Uhereas Thomas Tanner was endebted to Tho- 
5 mas James ty 201, and after the ſaid Thomas James died 
and made Elizab. his Feme Executrix ; And whereas the ſaid 
T — * Tanner EO — — pe 8 James in has l. 
fo2 : handice | her, a ter tl id Thomas 
Tanner died, and made his Mie; (now the Mike of the Defen- 
daut) his Executrir, and left unto her Aſſets; and after the 
ſatd Eliz. James tk the Plaintiff to husband, 1 June 44 Eliz, 
who. 24 June 44 Eliz. required payment from the Defendants 
Wute of the ſaid ſumms. The Defendants Wife, then and 
there in conſideration he would fozbear the ſaid Debts, untill 
Barthalmew tide following, and would to her Dervant to 
the Defendants uſe,ſo much Mares as he 28 
the would pay foꝛ all at the ſaid Bartholmew tide ; Ind alledg 
in facto, That he fo2boze the ſaid Debts, and did deliver ſo much 
Bꝛaſil wod to the Defendants ſervant George Gill to the De- 
fendants uſe, amounting to ſuch a ſumme, and che had not 
paid : The Defendant takes Jilue, That he did not deliver to 
her Servant Modo & forma prout, &c. And thereupon Jfſue 
being joyned, it was found foz the Plaintiff, and after Verdict, 
moved in arrelt of Judgement; Firlt, becauſe the d of 
Action to the Plaintrff , ariſeth pancipally from the Plainti 
Wife as Executtix to her husband,# to2 Debt due unto her dum 
ſola fuit, therefoze che ought to have bern conjoyned in the Action; 
Fo2 otherwiſe the Damages which are given in this Action, 
cannot be a Barre of the Debt, and the Damages are given 
fo2 the Debt, and to the value of the Debt, t 2 it is reaſon 
they chould be a Bar of the Debt, which cannot be as this Caſe 
is. Yelverton held it to be a good rr but Williams 
and Tanfield è contra; Foz it wa t part ot᷑ the cauſe of the 
conſideration, and the other part was by reaſon of the delivery 
of the Mares; Alſo the fozbearance1s his Act onely, and there- 
foze the Action lies foz him onely : Ind although they all agreed; 
that Damages recoveredin an Aſſumpſit, may be a Barreof a 
Debt; yet it is not ſo by Law in this Caſe , the ion 
being collaterall. Secondly, Foꝛ that he alledgeth fozbearance 
bf the Suite thereby; but doth not alledge that he N 
} . y- 
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payment; Sed non Allocatur. Thardly, Tyat the due is miſ- 
joyned, fo2 it cught to have deen, that George Gill was not 
her Servant, fo2 it is now a Negative Pregnant. Sed non Allo- 
catur; Fot it Tovtemounts. But Tanfield, upon reading the Re- 
co2d, tik another ion; Becauſe he doth not alledge that 
his Feme was alive at the time of the ptomiſe made, foz other⸗ 
wiſe he had not any Debt, no2 could the fozbearance thereof be 
any cauſe of Action; and of that opinion were Williams and 
Yelverton ; UTlherefoze (cæte is abſentibus) it was adjugded 
fo the Defendant, 


Smith verſus Smith. 


Rror : Df a Judgement in Dower in the Common Bench: 
The Error was; Fo that the Tenant was an Infant, and 
Jadgement was given againſt him by default; and this being 

leErro2 a d, the Detendant in the Urit of Errog 
pleads „In nullo eſt Erratum ; ſo the Intancy was con- 
kelled, and it was now moved to be no Erroz. And Williams 
and Tanfield being onely in Court, held, that it was not Erroz z 
Foꝛ Dower is demandable againſt an Infant, and he ſhall not 
have his age: Uherefoze it is reaſon his default Could pꝛe⸗ 
judice humlelf, and not the Plaintiff ; Fox otherwiſe, the Feme 
Gould never recover during his minority, fot he would always 
make default, and Dower is to be favoured, Uherefoze rule 
was given, if other caule were not ſhewn by ſuch a day, That 
Judgement (ſhould be affirmed, 


Ford verſas Hunter. 


A Crionot Debt was bought upon the Statute of 8 Eli. 
foz coſts in an Ejectione firmæ; The Plaintiff being Non⸗ 
ſuited,and ſuppoſing the Statute to be made, Ad Parliamentum 
tentum Anno octavo Eliz. whereas the Parliament began An- 
no q uinto, and by pꝛoꝛogation was held in octavo Eliz. ſo it ought 
to have been Ad Seſſionem Parliamenti tent. Anno octavo Eliz. 
And fo2 this cauſe, after Demurrer, it was ruled to be ill. 


And Judgement was given againft the Plaintif. 


Talentine verſa- Denton, Trin. 2 Jac, rot. 821, 


Tas koꝛ 20 Cocks of Barley, cc. fe: Tythes caltout 
from the mae parts, and taken and carried away: Upon 
Demurrer the Caſe was, the Sithopof Carlile was ſeiſed in Fee 
of the Tythes inright of his Biſhoprick, a by t Demi⸗ 
fed the Tythes k to Summers and two others foꝛ three lives, 
rendering the ancient rent; And it was averred, that they 
were anciently let foz that rent. Afterward the Biſhop ew, 
an 


(8) 


(9) 


(10) 
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and the Succeſſoꝛ made a new Leaſe foz yeares, ac. And whe- 
ther this firſt Leaſe fo2 three lives rendering the ancient Rent 
was god by the Statute of 1 Eliz. was the Queſtion ; And af- 
ter argument at the Barre, Yelverton, Williams. and Tanfielg 
held, thatthis Leaſe was void againlt the ſucceſſoz ; Foz being 
oꝛ lives, rendering Rent, there being nothing let but the Tythes 
which lye i Prender, no2 any place wherein a diſtreſſe might be 
taken, noꝛ any remedy foz the Kent if it chould be denyed, ( foz 
he cannot have Debt, becaule it is aFrehold,no2 can he have an 
- afſiſe, becauſe there is not any Deilin; and if there were Detlin, 
yet the aſſiſe would faile, becauſe there is not any Land to be 
put in view) therefoze by conſequence the Leaſe is void, But 
if it had been a Leaſe fo2 years (fo2 which he might have had 
his remedy by Action of Debt, ) it had been otherwiſe ; And 
Williams ſaid,he had known it to be ſo adjudged upon this diffe- 
rence : So it isof all other things which lye in prender or render, 
where no diſtreſle can be taken. Note that here the Defen- 
dant pleaded this Leaſe for life by way of Barre without mentioning 
any confirmation or Rent: Or averment; that the ancient Rent was 
reſerved, or that the Land was anciently uſed to be let: The Plaintiff 
intitles himſelf by a Leaſe for years, aud the Defendant by way of 
rejoynder ſnews, that the Tythes were uſually let, and for that Rent 
which was the ancient Rent; And it was thereupon moved, admit- 
ting it to be a good Leaſe: yet the Plea was ill; becauſe it is a de- 
parture, and that there is not any confirmation; But becauſe they 
reſolved for the Plaintiff upon the principal matter, they ſpake not 
to thoſe exceptions, but gave rule, that if other cauſe was not 
ſhewn, Judgement ſhould be entred for the Plaintiff, Note, Popham 
was abſent, who upon a former motion in this cauſe, ſaid, he much 
doubted of the Caſe, and that it was a common Caſe for all Tenants 
in Taile, Biſhops, Deans and Chapters, to make fuch Leaſes ; and 
they had been accounted good, and they all were in one degree: 
W herefore he ſaid,he would well adviſe thereof; And it was after- 
wards adjudged for the Plaintiff, And after that, a Writ of Error 
was brought of this Judgement, and the Error aſſigned in the mat- 
ter in Law; And becaule the Statute of prim. Eliz. was not ſpecially, 
pleaded ; It was reſolved that the Court ſhould not take notice 
thereof, becauſe it is but a private Statutez and then the ſole 
Queſtion, was, whether it were a good Leaſe by the Statute of 
32 Hen. 8. For if it were good within the Statute, it ſhould bind the 
ſucceſſor without confirmation: otherwiſe at the Common Law, it 
ſhould not bind the ſucceſſor; And it was reſolved, that it was not 
good, becauſe there is not any remedy for the Rent by diſtreſſe 
or aſſiſe: Wherefore it is out of the intent of the Statute... And the. 


Judgement was affirmed. | 
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Agnes Adams verſus Cheverel. 


11 the Plaintiff, as Executrix of John Adams a- 
gainſt the Defendant ; Fo: that he ton, chaſedand eloigned 

to places unknown , two Oren which were the Teltatozs 
— mortis ſux, to the Damage of the Plaintiff 40 l. Et in 
retardatione Teſtamenti, and chews the Teſtament; And the 
Defendant demurred inLaw : Indit was moved, þ 


—— 
c e Which is p2operly, an 2 
Acton fo gd of 28 taken after his deceaſe: the Acti⸗ 


bought as Executoꝛ, ought to have mentioned it to be 
—— — So is the -Regilter, Fol. 49. 42 Ed: 3. 26. 
48 Bd. 3. 20. 11 Hen. 4. 12. Action bꝛought by a Churchwar⸗ 
den of goods of the Church, &.- But an Etetutoꝛ may have an 
Action in ſuch Cale of his own and as hin own proper 
. Cr: but then the delararion oughe 1 be, that 
bree h rs uh goods Ipſius querentis, &c. Do t 


the pꝛo⸗ 
appear to de herefoze it is not god 
2 TO of ot by Br coroner 


i yythath electanco batny { olher 
e 5 uſe he hath — it 
Tn ei ellion, 92 as Extrutop; And although in the Ozi- 
gon! es, they aſethis toutſe to ſpeak de cuſtodia ſua, 
reuſon ot the Fam in ſuch Caſez-uſed, and the Clerks in 
Chancery will not alter their courſe ; But it is not of neteſlity: 
And in declarations here, it is not neceſſary to be ſo ſtrictly 
purſued : TU 2e, inaſmuch as by the Teſtatoꝛs death the 
poſleſſion is call upon the Executrix, it is to be intended, that 
the gods were in — ſua: and foꝛ that cauſe, the declaration 
is god. And it was adjudged fo2 the Plaintiff againſt the opi⸗ 
nion of Williams, cæteris abſentibus. 


Woolmer verſus Caſton. 


Eten zes firme, Ok a Leaſe Fulmerſton of Meſſua⸗ 
ges zoo Acres of Land, 3000 Acres of Paſture in D. per 
nomina of the Mannoz ot Monkhall, and five cloſes per nomina: 
— Detendant pleaded Not guilty, and the Jury give an eſpe- 
verdict , viz. quoad four cloles of e containing by 
eſtimation 2000 Acres of Paſture, that the Defendant was 
Not guilty quoad Reſiduum: They find the matter in Law; 
And it was now moved by Lelverton, .that-this verdict Was 
imperkect in all; Foz when the Jury find that the Defendant 
was Not gu guilty of four cloſes of Paſture, containing by eſtima⸗ 
tion 2000 Acres of Paſture, it - 4 uncertain, and doth not * 
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Staynroyde verſus Locock. 


S ſumpſit. Foꝛ that the Defendant, in conſide- 
ration of ſuch a ſumme payed unto him, aſ- 
ſumed to aſſure ſuch Copyhold to the 
Plain iff in ſuch manner as one Drables 
Gould adviſe ; and alledges in tacto, that 
Drables adviſed, that he Could make a 

I—— (render of that Land at the next Court of 
the Mannour, to the uſe of the Plaintiff and his Yerrs, # ould 
enter into an obligation of 40 l. fo2 the enjoying of that Land a⸗ 
gainſt all perſons : And alledgeth the bzeach,foz not making that 
ſurrender, and foꝛ not becoming obliged acco2ding to the ſaid 
oꝛder: The Defendant pleaded Non Aſſumpſit, and found a⸗ 
gainſt him: And it was now moved in arrelt of Judgment, that 
this bzeach,in not entring into the obligation, was ill: And then 
Damages being given as well foz tyat as fo2 the other, no 
Judgment may be entred ; and of that opinion was the whole 
Court ; Foz the order which Drables made, that the Defendant 
ſhould make an obligation of 40 l. is out of the Aſlumpſit; And 
therefoze the other is not bound to perfoam it: Ind the bꝛeach 
being aſſigned in two t » whereof the one is not any cauſe 
of the beach of the Aſſumpfit, the Damages being given entirely, 


are intended to be given as well foz the one as foꝛ v other; there⸗ 


foze ill. MNherttoꝛe Judgment was given foz the Defendant, 


Sympſon verſus Kirton, 


Ta- Upon Evrdence , where one hath made his 
Will in Uriting, and deviſed his Land to Anne Hude 6 
er Yeirs; Ind afterward being ſick # lying upon his death-bed 
becauſe Anne Hide did not come to vilit him) affirmed 
that Anne chould not have any part of his Lands oz gods. 
t was held by all the Court, that it was not any revoca- 
tion of the TUill, being but by way of diſcourſe; and not men- 
tioning his will. But the revocation ought to be by erpreſſe 
words, that he did revoke his Uill, a that the hould not have 
his Lands given unto her by his Uull,02 ſuch like woꝛds which 
might chew his intent to 9 an expzelle revocation thereof 
2 


k * 


Gregory 


(1). 


(2) 
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Gregory verſus Wikes. 


A ſſumpſit. Uhereas the Detendant was endebted to the 
PlaimiCin 15 l. That the Defendant pꝛomiſed to pay it by 
25 8. the Quarter, and to enter into Bond, upon requelt foz 
the payment of thoſe lumms; and alledgeth requeſt to enter 
into Bond foꝛ the payment of thoſe ſumms ; which requeſt was 
made after the end of the Quarter, after the pzomile : Aſter 
Uerdict fo2 the Plaintiff, it was moved in arrelt of Judgement, 
that this requeit to enter into Bond of 30 l. and refuſal thereof, 
was not any breach ; Fo there is not any pꝛomiſe to enter into 


Bond in any ſumme certain; Sed non Allocatur, Foz the Al- 
ſumpſit being to enter into Bond, no lumme beinz mentioned: It 


is intended a Bond of the double ſumme, which is the uſuall | 


courſe betwixt parties, and after the Common Jntendment ; | 


UWherefoze it is god enough. Decondly, becauſe the requelt is 
after a Quarter paſt, which is not ſufficient, being after the day 
of payment, Foꝛ it there (ould be a Bond fo2 the payment at a 
day pat, it ould be a fozfeiture pꝛeſently. UUherefoze foz this 


cauſe it was adjudged for the Defendant, 


Green verſus Auſten, 


Rohibition : Toſtay a Suite foꝛ Tythes ; Jt was Surmiſed 
ne be a cuſtome within the Pariſh , That the Parifhioner 
d cut his graſſe and make it into Cocks, and: ſet out the 
tenth Cock foz the Parſon, which was a dilchange of the firſt a 
ſecond veſture; And the Suite being koꝛ Tythes ot the afcer- 
mowth by the Uicar, this pꝛelcription being alledged againlt 
preſcription, and Barre againſt him, 


Blunt & Farly verſus Suedſton, Mich, 2 Jac. rot. 353. 


Rror of a Judgement in the Common Bench, in Ejectione 

firmæ: Where one of the Defendants pleaded Not guilty ; 

Verdict foꝛ the Plaintiff againſt both, and Judgement ac- 
toꝛdingiy; The Erro2 aſſigned was, becauſe in the Ven. fac. 
Conflantinus Callajd'was retarned.and ſonamed in the-Diſtringas; 
bur in the Panel annered thereto by the Dyeriff Con ſtantinus Cal- 
lard was returned and [woꝛn, and ſo was returned by that 
name upon the doſe of the Poltea ; And this Erroꝛ being aſſign- 
ed ore tenus, the Reco2d of the Ven fac. & Diſtringas being remo- 
ved befoze, it was held to be manifedt Erroz ; fo2 they be diſtinct 
names of Baptilme, and there cannot be any amendment as 
this Caſe is: ' Wiherefoze they were of npinion to reverſe it, 
but gave day to adbiſe from Hillary Term untill this 9 


af 
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And in the mean time the Defendant in the Writ ot Erroꝛ ob⸗ 
tained a Releaſe ot all Errozs frem one ot the Plaintitts in the 
Uarit of Erro2 ; Ind the firſt day of this Term pleaded it in 
Bar, as a Plea puis darraigne continuance : Ind thereupon a De- 
murrer was entred in name of both the Plainatts in che Writ 
of Erroꝛ: Fo2, In nullo eſt erratum being pleaded befoze ; There 
could not now be any ſummons and leverance ; Ind it was now 
argued whether this Keleaſe of one of the Plainriſts in the 
Writ of Erroz, hall bar both, oz none of them; Foz it was 
moved, that in regard the Action was in the perſonalty , the re⸗ 
leaſe of the one Chould bar the other: But all the Court after ar⸗ 
gument at the Bar reſolved , that it ſhould bar but him onely 
who releaſed it: Foꝛ the Plea being by way of Action; to 
diſcharge themſelves of Damages which are recovered againſt 
them, and to be reſtored to the poſſeſſion which was lolt by the 
firſt Judgment; And they being joyned in the tirſt Action by the 
Act of the Plaintiff, and not by their own voluntary Act: 
It is not reaſon, that the Act ot one ould charge oꝛ prejudice 
the other : Foz then by ſuch p2actice any one might be charged, 
and Gould not have any remedy to diſcharge himſelt: But if they 
had been Plaintiffs in the Recozd by their own Act; Is in 


Debt upon an obligation, and had been barred in Judgment, In 


Erro2 upon that Judgment, the releaſe of one Gould bar the 
other: Foꝛ as the one might have releaſed the obligation, oꝛ diſ⸗ 
charged the pꝛincipal Anion; which ſhould var h iscompanion 
wherein they are joynt Plaintiffs by their voluntary Ac ; Do 
the releaſe of the Mrit of Erroꝛ by the one (hall bar the other; 
But it ſhall nos do ſo in the pzinapal caſe, foz. the reaſon betoꝛe 
alledged ; Uherefoze it was adjudged that the Judgment 
Gould be reverſed, quoad him who did not releaſe ; and that he 
Gould be reſtored to all what he lot: And quoad the other who 
releaſed , That he Could be barred in his Writ of Erroz. 
Note, this manner of Judgment was entred by ſpecial direction 
ot the Court. Vid, 2 H. 4. 16. 11 Ed. 4. 8. 11 R. 2. Condemna⸗ 
tion 16. And a Juda ment, Paſch. 39 Eliz. rot. 359. inter Ra- 
zin & Randock. 


Ofley verſus Paradine, Trin. 3 Jac, rot. 481. 


Ebt, Upon a Leaſe foz2 21 rears by John Paradine 3 1 Jannu. 
26 Eliz. from Chriſtmas befoze , rendering 20 l. per ann. at 
the four uſual Feaſts;viz. The Annuntiation, Midſummer, Michael- 
mas, and Chriſtmas, oz at the end of one maneth after every of 


the ſaid Feaſts ; Who conveyed the reverſion by Common Re⸗ 


covery to Hugh Oflley ; who died ſeiſed, aud this-reverſion de⸗ 
ſcended to the Plaintiff , who is yet ſerſed of the reverſion at the 
dayof the Bill purchaſed , which wag 1 Feb. 2 Jac. and the 
Defendant being poſſeſſed of the Term by vertue of WP — 

mi "y 
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Demiſe , there was 901, foz four years and an half ending 
at Mich. 2 Jac. And foz a monety after the Feaſt, and yet is 
behindzUnde Actio accrevit, &c. The Defendant pleads to Jrue, 
and found againſt him, and Judgment given foz the Plaintiff , 
UWhereupon he bzought Erroꝛ. The firſt Erro2 ; Fo2 that he 
declares of a Leaſe foz 2: years made 31 Janu, 26, Eliz, 
beginning at Chriſtmas befoze ; And ſuppoſeth, that he is ſeiſed 
of the reverſion , the day of the Bill, viz. 1 Feb, 2 Jac. which 
is falſe and repugnant in it ſelf, Foz the Term ended by his 
own chewing, the Chriſtmas befoze ; then he cannot be ſeiſed of 
the reverſion, noz the other poſſeſſed of the Term, the day of the 
Bill, ſo it is falſe and ill in it ſelf, Uherefoze, ac, Sed 
non allocatur ; Foꝛ although he cannot be ſeiſed of the reverſion | 
at the day ol the Bill, yet he is leiſed at the time when the rent 
incurred, which is the cauſe of the Action , and the other is but 
ſurpluſſage : UWherefoze it is well enough. Decondly, Foz 
that he pleads a Recovery (which is his Title) inſufficiently, not 
chewing in what Action. Sed non allocatur; Foz although the 
Recovery were imperfect;yet theDefendant being a ſtranger, can⸗ 
not take advantage of any inſufficiency therein: Uherefoze the 
Judgment was aftirm. d. * 


Crane & Hill verſus Hummerſtone. 


Ekrorgt A Judgment in the Common Bench; The Crroz al⸗ 

{igned, Foz that in treſpaſs of Battery and wounding, a- 
gainlt two, the one pleads to all, except the wounding; That it 
was in his own defence, and to the wounding Not guilty ; The 
other Juſtifies all in his own defence; And in Jſſue upon thoſe 
Pleas, The Jury found the firlt guilty of the wounding, and 
the other Jiſue againſt him alſo , and aſſeſs damages 201, 
And found the Jſue alſo againſt the other Defendant , and da- 
mages 100 l. and gave entire colts 1— both; And Judg⸗ 
ment given accozdingly of the ſeveral damages againlt them, 
and entire coſts againlt both; And thereupon Ut of Erroꝛ 
was bought ; The Erroꝛ — was, becauſe there ought to 
have been but one Judgment foz the damages; and he ought 
to have made his election, againſt whom he would Have taken 
his Judgment : Ind of that opinion was the whole Court, 
that this Action is ko one joynt treſpaſs, theretoꝛe one joynt dam- 
age ought to have been given by the Jury againſt both: And al- 
though the Defendants had ſevered themſelves in Plea : yet 

when they are found both guiity of one and the ſame Battery; 
one Judgment onely ought to have been given: UWherefoze 
ko2 this caule it was reverſed, | 
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Scarro verſus Saprany, in the Exchequer Chamber. 


Ei in the Erchequer Chamber, of a Judament given in the (9) 


Bench:UWhere in Covenant, the parties were at Jſſue, 
— 8 and Judgment. Ins 7255 
Erroꝛ was ore tenus (Fg2 it wag igned of Re- 
co2d) That the Juroꝛs appeared, Qui ay — 5 i dicunt 
ſuper Sacrament. ſuum qued, &c. And found the Jflue foz the 
Plaintiff ; Fo2 that the Entry ought to have ben; Qui ad veri- 
— _ infracontentis dicend. electi, triati, & jurati, dicunt, &c. And 
ds (ad veritatem de infracontentis dicend) Are omitted; 
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not entring thereof ; And of bhar e 
Baron: EE ultices and Barons a- 


ainſt it, that it was material, und not amendable ; There 
foz this caule it was reverſed, | 
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Sill worſss. Heath. 


Ctionʒ words; you did moſt perjuredl 
n e MICE \ 
A. dit; upon Not Guilty pleaded, It was moved it 
adgment 3. that an Aciion lav ie words: 
— was the whole 


7 - 
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the Statute of 5 Eliz.of perjury,be- 
infomation be fl 

| and the fal- 
ſity therein; And exception was taken; That a witneſs being 
p2oduced and depoſed foz the King, may not be pu⸗ 
niched by way of endictment, which is the ſuit of the King 
merly ; Fo2 he cannot punich his own witneſs who ſwears fo! 
him: And bt was ſaid to be ſo reſolved in the Star⸗Chamber, 
That a Bill there lies not againſt him upon that Dtatute, And 
of that opinion was the whole Court , that ſuch a witneſs 
is not puniſhable by way ol endictment ; Mhereupon he was 


diſcharged. 


Stork verſus Fox, Mich. 2 Jac. rot. 431. 


tk 
„ * 


Oni 


ectione firmæ. Upon a ſpecial Uerdict , The Caſe was; 
Fe being two Uills 2 viz. Walton and Street in the Pa- 
rich of Street, a Fine was levied of ſuch Lands in Street, and 
whether the Lands in Walton did paſs by that Fine, was tie 
Queſtion, the Action being foz them onely: And adjudged 
that paſs;-Foz Street being a diſtinct Will by 
it ſelf „ and Walton w_ diſtinct Wil by its and lo 
found by the Verdict: Although Street the Pariſh compre 
hends both, yet in the Fine, the Lands in Walton (all not 
be ſaid to be compaiſed , unleſs Walton had bam an Hamlet 
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of Street; And that the Fine had been levied of Lands in the 
Pariſh of Street; Then all had well paſſed ; TUherefoze it 
was adjudged accozdingly. 


Doctor Laughton verſus Gardener. 


»— upon the Dtatute 14 H. 8. cap. 5. by the Plaintiff , as 
Preſident of the Colledge of Phyſicians in London, and of 
the Cozpozation of Phyſicians there: Foꝛ that the Defendant 
uſed the Irt of Phyſick in London, without Licence from the 
Colledge there, againſt the Dtatnte , and their Charter: Foz 
which he demanded 5 l. fo2 every moneth, being the penalty gi- 
ven by the Statute ; The Defendant pleaded the Dtatute of 34 
H. 8, which inables every one to pꝛattiſe Phyſick oz Surgery, 
being Skilful therein, notwithſtanding any Act to the contrary, 
The Plaintiff replies, and chews the Statute _ Mar, cap, 9. 
which confirms their Charter, and every Article thereof to ſtand 
in koꝛce; Any Act, Statute, Law, or Cuſtome to the contrary notwith- 
ſtanding, Yereupon the Detendant demurred ; Firſt, becauſe this 
general clauſe in this Law doth not reſtrain the Statute of 34 


H.. Secondly, that this pleading is a departure: Foꝛ it ought 


to have been chewn befoze.Stephens argued foz thePlaintiff.Firſt, 
That the Act of 34 H.8, is repealed by the Dtatute of Prim.Mar. 
Quoad the Colledge of Phyſicians in London, as fully as if it 
had been by expꝛels wozds recited and repealed ; Foz when it 
confirms the Charter of 14 H. S. and appoints, that ita every part 
thereof (hall ſtand, and be available : The Dtatute of 34 H. 8. can⸗ 
not ſtand with it, Quia leges poſteriores leges priores contrarias ab- 
rogant , 4 Ed. 4. Porters Caſe Co. 1. fol. 25. Secondly, That 
it is not any departure: Becauſe there is not any new matter; 
but matter pleaded in reviving of the fozmer , oz foztification 
thereof : And a Recozd was chewn, Mich. 10 & 11 Eliz. betwirt 
Bomelins 8 .... where the Recoꝛd was in the ſame manner as 
this Reco2d is; And there the Plaintiff had Judgment: Uhere- 
fore, ac. Ind there being none on the Defendants part to argue, 
The Court upon hearing of the Recozd, gave rule, that Judg- 
ment (ould be entred fo2 the Plaintiff, unleſs, ac. 


Reignold Nicholas verſus Sir John Chamberlaine. 


T Reſpaſs, Jt was held by all the Court upon Demurrer that it 

one erects an Youle, and builds a Conduit thereto in ano⸗ 
ther part of his Land, and conveys water by pipes to t he 
Houſe : And afterwards ſells the Youſe with the appurtenan- 


ces, excepting the Land, oz ſells the Land to another, reſerving 


to himlelt the Youſe : The Conduit and the pipes paſs with the 
Youſe ; Becauſe it is neceſſary ec quaſi appendant thercunto ; 
Ind he ſhall have liberty by Law to dig in the Land foz 

RK amending 


(4) 


(5) 


— . — 
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Termino Trinitatis Anno quarto 


amending the pipes 02 making them new as the caſe require: 

So it is, if Leilre fo2 years of an Youſe and Land, erect a Con- 

duite upon the Land, and after the term Determines, the Leſſoz 

occupies them together foz a time, and afterwards ſells the 

Youſe with the appurtenances to one, and the Land to another: 
The Uendee (hall have the Conduit and the pipes; and liberty to 

amend them: But by Popham , JI the Leſſ erects ſuch a Con: 

duit, and afterward the Leſſo2 during the Leaſe ſells the 

Houſe to one, andthe Land wherein the Conduit is, to another, 

and after the Leaſe determines : He who hath the Land where: 

in the Conduit is, may diſturb the other in the uſing thereof, and 

may bꝛeak it: Becauſe it was not erected by one who had a 

permanent eſtate, oz inheritance, noꝛ made one by the occupation 

and uſage of them together by him who had the inheritance; 

So it is, if a diſſeiſo2 of an Youſe and Land erects ſuch a Con- 

duit, and the Diſſeiſee renter, not taking conuſance of any ſuch 

erection, no2 uſing it, but pꝛeſently after his reentry , ſells the 
Youſe to one, and the Land to another; Ye who hath the Land, 
is not compellable to ſuſter the other to enjoy the Conduit ; But 
in the pꝛincipall caſe by reaſon of the miſpleading therein, there 
was not any Judgment given, 


Radford verſus Harbyn, 


T Reſpaſs; Foꝛ taking and carrying away of an hundzed load 

of wood: The Defendant juſtifies ; Foz that I. S. was 
poſſeſſed of them ut de bonis propriis , and the Plaintiff claim: 
inz them by colour of a Deed of gift of them atterward made, 
twk them; and the Defendant retok them; And it was there: 
upon demurred ; Becauſe the — to the Plaintiff, is a 


god Title fo2 the Plaintiff,and confelleth the intereſt in him; Foz 
colour ought to be ſuch a thing which is gd colour of Title, 4 
yet is not any Title; As a Deed of a Leaſe foꝛ lite; becauſe ithath 
not theCeremony,viz.Livery:Do grant of a reverſion without At- 
tourment is not god: But a Deed of gods and chattels, without 
other act 02 ceremony is god : So of colour by a leaſe fo2 years,0z 
by Letters Patents, it is not god; becauſe they make a god title 
in the Plaintiſt: And of that opinion was all the Court; Where: 


kfo ze, cc. - 
Dent verſus Oliver, ante Mich, 2 Jac. 


fre vi & armis apud manerium ſuum. de Halling- 
ton erexit quoddam velabrum, Anglice a Tolboth, & vi 
& armis cepit Tolnetum , & adtunc & ibidem inſul tum fecit ſuper 
I. S. ſervientem ſuum, @ diſturbed him in gathering Toll ad fer/a» 
ipſius le Plamtiff ſpectant. The Defendant pleaded Not guilty , and 
found againſt him: And after Uerdict it was moved in arrelt of 


Judgment; Foz that it is, vi & armis erexit velabrum , &c. 
Whereas 
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duhereas it camot be vi & armis. Sed non allocatur ; Foz thereby 


To the Land is boken by pitching therein: Ind although it is not 
the ſaid Clauſum fregit, yet it is god enough, and puniſhable, as a 
* Treſpaſs foꝛ erecting a Bothe, although it be not any bꝛeach of 
to the ſoil. Decondly, Foz that he makes not any title in his De⸗ 
Mz claration; viz. By chewing, that he had a Fair by pzelcription, 


no2 that he had Toll by preſcription belonging to his Fair. Sed 
— non allocatur: Foz it is a poſſeſſozy Action, and is a ſufficient 
re: poſſeſſion againlt a ſtranger, without making any ſpecial title. 
Thirdly, Foꝛ that it is quod vi & armis he tik Toll, which can- 


MW notbe; But it ought to be an Action upon the Caſe: Sed non al- 
w 


I. locatur: Fo2 as well the one as the other Action well lies, as 11H. 
e: 4. & 11 Ed. 3. tit. Treſpaſs are, Fourthly, foꝛ that this Action 
n is bꝛought foꝛ the Allaulting of his ſervant , which lies not 
ch without Battery, per quod ſervitium amiſit. Sed non allocatur : Foz 


the it is not bꝛought foꝛ the Aſſault , but becaule by that means he 
Id was diſturbed in the collecting the p2ofits of his Fair: Uhere- 
ut fore it was adjudged foꝛ the Plaintiff. 


The King againſt Champion. 


| of a Judgment given in-the Common Bench in Quare 
impedit foꝛ the Church of Moreton Valence; The ſole Queſti⸗ 
ad on was, whether a Double uſurpation ſhall put the King out of 
ag poſſeſſion, and put him to a VUrit of Right of Advouſon, And 
l againſt the opinion of Anderſon , It was there adjudged , That 
de, the King was put to his Urit ot Bight; and could not main⸗ 
re: tain a Quare impedit : But now the Erroz being aſligned in 
matter of Law: After dibers motions, the Court reſolved, That 

rot the King may well maintain a Quare impedit: Foz the King hat 
8 ſuch pꝛiviledge, that he cannot by any Act be put out o 
th his inheritance , unleſs by his own Patent: And as he can- 
* not be outed of his inheritance concerning Land; ſo he can- 
not be outed of an Advoulon: But uſurpation upon him, and 
02 plenerty chall binde him quoad the poſſeſlion, until he remove 
the Jncumbent by Quare impedit: Foz reaſon requireth that the 


— Church be ſerved ; And one being in by pꝛeſentment, and accoꝛd⸗ 
ing to the Ceremonies of the Church, cannot be put out with⸗ 
out Action, And as it is agreed, That a ſtranger cannot 
put the King out of poſſeſſion of an Advouſon ; but that it is 

g- in him to grant oꝛ dilpole thereof : By the ſame reaſon a ſecond 

4 preſentation all not gain any poſſeſſion, noꝛ twenty pꝛeſentati⸗ 


ons; but that he always remains ſeiſed , and in poſſeſiion of 


nd ſay, that a party hath gained poſſeſſion againſt the King ; Ind 

of if he cannot gain it by the firſt : Then the King remaining 

in poſſeſſion, after the firſt pꝛeſentment, and plenerty thereby , 

there is no moꝛe outed from A* by the lecond then by the — 
FN 2 an 


the Advouſon ; Fo2 there ought to be a time when one may 


(8) 
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and by conſequence he is not outed by twenty others: And 
og was — Mich. 38. & 39. — in r 

ale; That two oz t urpations upon the King, not 
gain ſuch a poſſeſſion againſt him, but that the Jdvouſon re⸗ 
mains always in him, which he may grant, c upon Avoydance, 
may pzeſent thereto - and maintaine a Quare impedit upon 
diſturbance; Ind although it hath ben , that in Yeard- 
leys Caſe (which was adjudged 25 Eliz.) The Quan 
was not put out of poſſeſſion by a double uſurpation ; but 
maintained a Quare impedit, and was not put to het Crit c 
right of Xdvouſon ) The Recozd doth not mention any In⸗ 
duction upon the ſecond pꝛeſentment; ſo as there was not any 
plenerty againſt the King : yet Popham and Tanfield ſaid, 
they well remembzed the caſe was then argued, as if there had 
been Juduction ; And then the Court did not conceive but that 
Jnduction was fully pleaded, and yet relolved, that it chould not 
bind the Quan, and gave Judgment accoꝛdingly; And ſo the Loꝛd 
Anderſon hath repozted it: UWherefoze they all here reſolved ac- 
dated And Judgment was reverſed, Fenner conſentiente, 
ed hne Iitanter. 1 


Mathewſon verſus Nicholas Rowe, 
Mich. 3 Jac. rot. 343. 


ENA of a Judgment in the Common Bench in Debt upon 
a Leaſe foꝛ years, and declares of the Leaſe of a Meſſuage 
and Fearm vocat. Muſwell Ferme in Clerkenwell in Comitat. 
Midd. ac omnia, domos, ædificia, &c. & hxreditamenta eid, meſ- 
ſuag, pertinent. jacent, & exiſt, in Muſwell, Hornezey, Finchley 
& Clerkenwell, vel eorum aliquib. in dicto Comitat, Midd, Ac 
omnia ſepalia, clauſ. & parcellas terræ in Muſwell , Hornezey, 
Finchley & Clerkenwell , vel eorum aliquib. in dicto Comitat. 
Midd. dicto meſſuagio ſpectant. vel cum eod. dimiſl, vis. Totum il- 
lud clauſum prati vel paſturæ vocat. Hillyfield, &c, Habendum foz 
21 years rendring 801, per ann. And fo2 rent over foꝛ a year he 
bꝛings his Action; The Defendant pleads Non debet, and found 

againſt him, and Judgment accoꝛdingly; And the Erroz aſſign- 
ed was : Becaule the Declaration is uncertain; Fo? that it ap- 
pears not, in which of the Mills the Land lay. Foz the Declara- 
tion is of a Leaſe of the Lands in thoſe Mills, vel earum aliqua. 
Alſo, he declares of the Demiſe of a Cloſt, of Medow vel pa- 
ſturæ, which is intertaine. Sed non allocatur ; Foz in a Declara- 
tion wherein no Land is demanded, no? to be recovered, 
It is ſufficient, if the Declaration be as general as the woꝛds 
of the Demiſe ; Fo it is grounded upon the contract: Ulhere« 
foze the Declaration may be accozdingly : But in an Ejectione 
firmæ, where poſſeſſion is recoverable ; There the certainty of 


the Land onght to be chewn, aud in what place it y | 
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Fot an EjeRione firm de uno Meſſuagio five Tenemento hath 
dern ruled to be ill ; Ind it was laid, that foꝛ the point in Que⸗ 
ſtion in Dir William Reads Caſe, ſuch a declaration was ad- 
judged god. Uherefoze the Judgement was affirmed, And 
the ſame Term in the Exchequer Chamber befoze the Juſtices 
— Barons — a bores of Erroz was — upon a 

udgement given inthe Kings Benchupon a ration, 
which was verbatim as this Recozdis z and there the Judge⸗ 
ment was alſo affirmed, And it was there held, that if one lets 
all his Lands inthe County of Midd. & Eſſex. A decleration in 
Debt upon this Leaſe, viz. that he demiſed unto him all his 
Lands in the counties of Midd. & Eſſex, without mentioning 
any Will wherein any of them lies, is god enough; And they 
ſaid, that if the derlaration had not ben god, yet when he de⸗ 
clares of a Leaſe made at the Mard and Pariſh of Bow in 
London, of Land in Midd. the Defendant pleads thereto 
Non debet, this makes the declaration to be god. Foz the tri⸗ 
all Gall be now at London, and the place where the Land lies 
is not material, as in the Caſe of 18 Ed. 4. A man declares of a 
Leaſe foz years, and doth not chew the place where it was 
made, it is ill: yet if the Defendant admits it, and pleads a ſur- 
render, now the declaration is made god. UUheretoze here, Ec, 


Emoriandem: This Term Sir Edward Coke the Kings Attorny, 

of the Inner Temple, was made Chief Juſtice of the Common 
| Bench, He was ſworn in Chancery as Serjeant, and afterward 
went preſently into the Treaſury of the Common Bench ; and there 
by Pephum Chief Juſtice his Partie Robes were put onzAad he forth- 
with the ſame day was brought to the Batre as Serjeant ; And pre- 
ſently after his Writ read and Count made, he was created Chief 
Juſtice, and ſate the ſame day, and afterwards roſe and put off his par- 
tie Robes, and put on his Robes of a Judge, And the ſecond day 
after went to Weſtminſt, with all the Society of the Inner Temple 
attending upon him, | 


Cockſon verſus Cock, Paſch. 4 Jac. rot. 607. 


(C Ovenane. Againlt the Defendant as Aſſigna of Dalton: Foz 

that upon an Jndenture of Demiſe Dalton covenanted fo2 
Himſelf, his Etecutoꝛs and Adminiſtratozs to leave 15 Acres 
every year foꝛ Paſture abſque cultura; And that he granted his 
Eſtate to the Defendant; and that the Defendant non reliquit 13 
acras ad Paſturam, but ſuch a day and year plowed up all. And 
upon this Count it was Demurred, becauſe the Aſſignee not be⸗ 
ing named, it is not any Covenant which hall bind the Aſſignee, 
fo it is collateral. But all the Court held, that chis Cove- 
nant is to be perfoꝛmed by the Alligme, although he be not 
named: becauſe it is toꝛ the benefit of the Eſtate, 2. — 


(19) 


(12) 


1 


the nature of the Soyle ; But to do a collateral covenant, as to 
build de novo, 02 ſuch like, ſhall not bind him, unleſle named, 
Cherefoze it was adjudged foz the Plaintiff, . | 


Johnſon verſus Sir John Aylmer, Mich. 3 Jac. rot. 1943. 


A Ction: Foz that the Defendant Hæc falſa & ſcandaloſa verba 
ſequentia dixit & publicavit, viz, Mr. Price, you do my Lord 
Burleigh wrong, that you do not apprehend Feremy Fohnſon ( innu- 
endo the Plaintiff) for a Felon, and ſeiſe his goods; For he (innu- 
endo the Plaintiff ) hath ſtoln a Sheep from Wright of Rirſby (inns- 
endo Fohn Mright) The Defendant pleaded Not guilty, and found 
againſt him, and Damages Aſleſſed to 501, And after Uerdict, 
it was moved in arreſt of Judgement, that the woꝛds be to ge- 
nerally laid to maintatn the Action; Foz they be not alledged to 
be ſpoken of the Plaintift,in the Writ oꝛ Count; but onely in re- 
citing the woꝛds, he ſaith,inouendo the Plaintiff; And the innuendo 
without expꝛeſle alledging the woꝛds to be ſpoken of the Plain- 
tiff, will not maintain the Action. And of that opinion was 
the Court: Mherekoꝛe it was adjudged foz the Detendant, 


Harrold verſus Clotworthy, Paſch. 4 Jac. rot. 1356. 


Dis upon an Obligation, conditioned koꝛ the payment of a 
leſſer ſumme : Tye Defendant pleaded, Tender al jour & touts 
temps priſt ; The Plaintiff received the pꝛincipal ſum in Court; 
and Judgement to acquit the Defendant of the ſumme received. 
Ind the Plaintiff to have Damages, alledgeth a demand of the 
mony from the Defendant ; Ind it was thereupon demurred 
and adjudged fo2 the Plaintiff, Foz if the Plaintiff would 
have Damages, he. ought not to have received the money; 
but to ſuffer it to remain in Court. Foz afterJudgement, Quod 
erat inde ſine die > no Iſſue (hall be taken. 


Laſhmer ver ſus Avery, Hill. 3 Jac, rot. 451. 


Pon a ſpecial Uerdict, the Caſe was; A cuſtome of a 
1Mannoꝛ was found to be, that if a Copyholder in Fe died 
ſeiſed, his Feme chould hold it during her lite, as Fran Baxk:The 
Lo2d infeoffs the Copyholder, who died ſeiſed; whether che (hall 
hold it, r. And adjudged, that che (ould not. But if the 
Loꝛd had infeoffed a Stranger of that Land, yet the Land re- 
mained.Copyhold, and the cuſtome is not taken away, 
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Notesit was held by all the Court inter That eradica- 
ting of white thorns is waſt; But ſuccidendo & vendendo is no 


waſt, unleſſe it be laid, that they grew in paſture for defence of 
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Cattle, and were of the greatneſs of Timber, 
| Param 


— 
— — 


ö. — —— — 
— —ſC — 2 
Pd Song IEEE og ep 
— * — CEE STE 
7 — ——— 


nn TV en TY w# en 


] ACOBI Regis in Communi Banco. 


127 


Paramor verſus Chapman, Paſch. 3 Jac. rot. 1036. 
Eplevin: The Defendant avows upon the Statute Intra 


Nbeodum & Dominium upon a ſtranger; The Plaintiff ſaith) 


Non tenuit generally without alledging Tenure de aliquo, And 
Traverſeth the Tenure alledged;Indit was ruled to be ill, and 
fo2 that cauſe Repleader awarded, And it was held, that the 
Plain:iff might have all Pleas which he might have at the 
Common Law, beſides Diſclaimer ; Foz he might Traverſe ths 
Tenure, 92 plead hors de ſo» fee: But he cannot plead Non tenure 
generally at the Common Law. 


Osborn & Bradſhaw verſus Churchman. 


Sborn and Bradſhaw were Surtties foꝛ one Churchman fo? 
Ithe payment of money, and had counterbonds to ſave them 
harmleſſe ; themony was not paid at the day, and the Sureties 
paid it ; And afterwards Churchman became Bankrupt ; and 
whether they were Creditoꝛs within the Dtatute , was the 
Queſtion. And it was reſolved, that they were; And in this 
Caſe, in an Aſſiſe betwixt the Creditoꝛs and the Don of Church- 
man , Jt was found, that the Father by Jndenture in conlide⸗ 
ration of love which he bare to his Son; and fo2 natural at- 
fection unto him, bargained and ſold, gave, granted and confir- 
med that Land unto him and his Yeirs ; This Deed was in⸗ 
rolled: The Queſtion was, whether this Land Gould paſle ; 
and it was held, it chould not, unlefſe mony had ben payed, oz 
ſtate were executed; Foꝛ the Uſe hall not paſſe : But becauſe the 
_ was then in poſſeſſion, it was held to enure by way of con- 
rmation, 


Nowel verſus Dier, Hill, 3 Jac, rot. $45, 


A Ction fo2 woꝛds; The Defendant pleads quoad part of the 
woꝛds Non culp. quoad other part Juſtiſies, by reaſon of a 
Felony committed in the county of Somerſ. The Plaintiff ſaith, 
de Injuria ſua propria, One Ven, fac. was awarded in the County 
of Berk. where the Action was bꝛought to try theſe Jſfues, and 
found fo2 the Plaintiff, and Damages ſeverally given; And 
fo2 the Illue miſtried the Plaintiff releaſed his Damages and 
Icticn ; Ind had Judgement foz the other. 


Criſp verſus Gamel, Hill. 3 Jac, rot. 609. 


J T was reſolved, That where in an Aſſumpſic, two conſide- 
1 rations be alledged , the one god and ſufficient, and the o⸗ 
ther idle and vaine ; It that which is god be pꝛoved it — 
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Starling verſus Long, Mich, 3 Jac. rot, 1315. 


Uerdict this vari 
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Termino Michaelis, Anno quarto Ja c 081 Regis 
in Banco Regis. 


Ote, That the firſt part of this Term was adjourned, vir. 
N from Octabis Michaelis unto Menſe Michaelis propter Peſtilen- 
iam; and at Menſe Michaelis none of the Court late » untill 


quarts die poſt. 
| Wood verſus Smith, 


A Crion ſurTrover of divers gods, (naming them particularly.) 
and converting of them; The Detendant pleaded Not guil- 


ty, and found againlt him, and Damages aſſeſſed to 40 l. And 


it was now moved in arrelt of Judge ment; Firlt, that the Action 
is bzought,of divers things by an Adminiltratoz, of gods of the 
Inteſtates found and converted: And it appears that parcel of 
thoſe gods are things fired to the Freehold, and as parcel there- 

» fo which this Action lies not; and divers parcels of them 


are inſenſibly alledged, and there be not any ſuch woꝛds in La- - 


tine oꝛ otherwiſe fo2 them; And the Damages being entire, 
there ought not to be any Judgment: Foz the declaration is, 
p he was poſſeſſed de duobus Articlis, vocat. Poatal cum ſuſpenſis, 
vocat. Dinges,& de uno molendino vocat. an Yand-mill; Et de uno 

lumbo vocat. à Lead, Et de una Alveola vocat. a Maſhing at, 
oſt them, #c. which things appear to be fixed to the houſe, and 
are as parcel thereof, and be not accounted as gods, ſo the 
Action lies not fo2 them; Foꝛ the Poztal is a Don of. the -houle; 
and the Yandmill and the Lead (which is a bzewing Lead) 
and the Maching⸗fat (which is parcel of the Bzewing veſſels) 
are alwayes fired things, and goto the Heir, and not to the Ex⸗ 
ecutoꝛ; as 20 Hen. 7.18 ; Sed non Allocatur; Foz it is alledged 
in the declaration, that he was poſſeſſed. of them, ut de bonis 
propriis ;' And it may be that thoſe things were ſevered from the 
Frehold, and =_ lying by; and it hall be ſo intended, when 
the Plaintiff ſo res: And the conttary appears not to the 
Court by any matter ſhewn unto them by the Defendants Plea. 


\Decondly, foz that he declares de quatuor Ollis æreis, vocat Bzaſle 


pots, where it ought to be Ollis aheniis, fog there is not ſuch a 
woꝛd as zriis ; Sed non Allocatur ; Foz when it is added, vocat. 
Baaſſe-pots, that is as much as to ſay, Anglice Bzaſſe-pots, 
which the Court knows, was intended, which although it be 
not in congruousLatine, 02 in apt wozds: foz it, yet it is god e- 
nough ; And of ſuch nature were divers other things in the de⸗ 
claration ; but they had all our anſwer, Thirdly, _ — 
| eclar 


(1) 


(2) 


— — 


Termino Michaelis Anno quarto 
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declares that he was poſſeſſed de uno — equa pretii 53, 
4 d. Do there is not any pzice at all gelding ; Ind foz 
that cauſe > and Ye}verton held the ns to be ill: 
Foz to every thi 89 to be added the value, it it be a 
dead thing, and ke pꝛice if it be alive ; Ind fozaſmuch as this 
wanted thereof, they held it to be vicious. But Williams, Tan- 
- eld — Fenner è contra; fo? —— ng pdt i 
pecially where the thing is not ut Da 
it. And therefoze Williams cited the Regiſter, fol. 37. Tot the? ſuch 
exception at the Common Law was not material: 
held, that at the moſt it was but default of Foꝛm, which is ade 
by the Statute of 18 Eliz. But the other Jullices denied it, and 
ſaid, it was ſubſtance and not foꝛm onely : But afterwards 
upon viewing the Roll in Court, although the Recoꝛd of Niſt 
prius was ſo, yet the Noll is de uno Spadone & una equa pretii 
535. 4d. Do the pace extends to both: Wherefoze they all held 
u to be god enough. — 1 ＋ 
Niſi prius Chould be amended acco2ding to p Roll; Aud it was ad- 
25 the Plaintiff. Note, there was a pꝛeſident cited, Trin. 
rot. 88 Ct 1 vi & armis in Trefpaſle , it 
reſolved to be but fozm a not ſubſtante; and aided byn 8 Eliz. 


Marham ver ſus Peſcod, Trin. 1 Jac. rot. 838. in C. B. 


Rror ot᷑ à Judgement — — 
1 — Mhereashe was 

bonus & — &c. yore falſo _ malicioſe 
procured fuchaDeſlions Peace betoꝛe ſuch Juſtices 
of the Peace to be ended of Felony, fo2 the ſtealing of a piece 
of tunver from the Plaintiff, Et ea occaſione capi, & apud Nor- 
—ä ñ ;. — untill _— B. & A. S. Juſticiariis pacis 


who examming the Plaintiff, 
— — — 
dound the Defendant in a p:olecute againtt the 
Placatiff ; Fo2 which caules heeriabited a Bil ot Endiament 
thereof, and the was Endicted ; which 22 
— Tae lata oils; ce infra (© prop abſque 
tali cauſaʒan joxaed therenpon und toꝛ Patri, 
== dingly ; Ind now Erro2 b2ought thereof. 
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another Writ, and did not declare upon the firſt, but declared 
upon the ſecond Writ, which agreed with the declaration; 
which Writ was not certified ; Uherefoze the Defendant in 
the Urit of Erroꝛ alledged Diminuticn, and had a Cerciorare, 
whereby it was certified;which was held good enough by all the 
Court. A ſecond Erroꝛ aſſigned wan, becauſe the Plea in 
Barre is ul, and no Barre to the Action, and ſo the Illue joyn- 
ed is not material, and then the Judgement thereupon is Er⸗ 
roneous ; Sed non Allocatur; Foz the Plea in Barre is god, 
koʒ it is a god Juſtification of his dealing) if it were crue, as 
8 Hen. 4. 6. & 31 Eliz. betwixt Knight and Jerome in the Rings 
Bench, it was held, that ſuch a Juſtification was god. 4 
third Erroꝛ which was not aſſigned, oꝛ Recoꝛd, but ore tenus, 
that the de laration was not god, was, becaule it is, that he 
was legitime acquietatus, and doth not ſay, Inde rei de Felonia præ- 
dicta; Do as it doth not appear whereof he was acquitted, and 
conſpiracy lies not unleſſe he ſhews that he was lawfully ac⸗ 
quitted of the Felony afoꝛeſaid: And therefoze Fitz. N. B. 114. 
aͤnd the pꝛelidents in the book of Entries are, Quod legitimo mo- 
do inde acquietatus exiſtet: Sed non Allocatur; Foz true it is, 
ſo it ought to be in conſpiracy, as all the Court agred ; But 
this Action being but an Action upon the Cale, and to2 that he 
tallo & malitioſe pꝛotured him to be Eadicted, and cauſed his 
name to be called in queſtion, and pꝛocured him to be impꝛiſoned, 
and fo2 that he had Done it falſo & malitioſe ; fo2 this cauſe the 
Action was brought. And Tanfield ſaid, he well knew this 
difference to beſo agred in the Caſe of Knight and Jerome in 
this Court after long debate and adviſement; Uherefoze the 
Judgement was affirmed, Richardſon was of counſel with 
the Plaintiff in the Writ of Erroꝛ, and J of counſel with the 
Defendant ; and te ſeverall dayes earneſtly urged to have the 
Judgement reverſed fo2 this laſt Erroz, But it was adjudged 


ut ſupra, 


Chriſtopher Gewen verſus Samuel Roll, and Anne 
his Wite Executrix of William Noble, 
Hill. 3 Jac, rot. 897, 


JEb::Uponan Obligation of a 1000 marks made to$ Plain- 
tiff and one Thomas Gewen, 20 Eliz. The Defendant pleads, 
that the ſaid William the Teſtatoꝛ was bound to the ſaid Tho- 
mas Gewen 22 Eliz, ina Statute Staple of 2000 l. And chews, 
that the Defeaſance thereof was, UWyereas he had covenanted 
to aſſure the Barton of Broddrige to the uſe of himſelf. foz his 
life, and after to the uſe of the Plaintiff and his wife in Taile, 
remainder to the right Yeirs of William Noble ; And that he 
would not chatge the ſaid Barton with Eſtates that Could cn- 
dure longer then his own life A That if he perkonued the — co⸗ 
2 enant, 


(4) 


*— 
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venant, the Satute to be void, c. And chews the bꝛeach of the 
covenant; by an Aſlurante of the ſaid Land, to George Noble his 
Son in Taile; So the S. atute bꝛoken which is in fozce, and 
a vers, quod non habent, nec die Impetrationis billæ prædictæ habue. 
runt bona quæ fuere teſtatoris tempore mortis ſuæ in manibus ſuis 
adminiſtrand. præterquam ad ſatisfaciendum the ſaid Datute ; The 
Plaintiff replies, and chews the Statute of 27 Elz. of fraudu⸗ 
tent conveyances,. and that the firlt Indenture and defeaſance 
was in conſideration of money; And that aſter the conveyance 
to George Noble,he made an Aiſurance to the uſe of himſelf foz 
like, and after to the uſe of the Plaintiſt and his wife, accoꝛding 
to the tirſt Jndenture; Ind that the conveyance to George Noble 
was to detraud him, and ſo void; and had not any continuance 
atier the death of William Noble againſt him; Ind thereupon 
tie Defendant demurred. And being argued at the Barre upon 
the matter of the replication, all the Court reſolved, that the 


matter chewn therein doth not avoid the bꝛeach of the Statute : 


Foz although that eſtate is vendible by the Statute of 27 Eliz.yet 
it is charged to continue longer then his life in the limitation, 4 
thercfoze is a breach of the covenant, ſo the Dtatute is fozferted, 
Then it was moved that the Barre is ill; Firſt, becauſe he 
pleads that he had not gods the day of the Bill which were 
the Teſtatoꝛs tempore mortis ſuæ; which is not god, becauſe 
he may have gods liable to Debts, although they were not the 
Teſtatoꝛs gods tempore mortis ſuæ: As if he had Lands devi- 
ſed to be (old fo2 the payment of his Debts, which are ſold; The 
mony recieved is Aflets, yet they were not bona Teſtatoris ; Do 
it is / where gwds are taken from the Teſtatoꝛ by Treſpaſſe, and 
Damages are recovered, they ve Ailets in their hands. And ſo 
is the bos 7 Hen. 4. 39. Ind of that opinion was Williams. But 
all the Court beſides held the contrary in this point; Foz the 
Barre is god to a Common in en, and it ſhall not be conceived 
that they had ſuch Allets , being ſpecia Aſſets , unleſle it were 
ſpecially ſhewn : and denzed the book to be Law in that point; 
And they ſaid, that all the pꝛelidents are in this manner, as it 
is here quoad that point, and Kemp and all the Clerks affirmed 
as much, 7 Hen. 7. 7. 3 Hen. 7. 8. 6 Hen. 7.7. 5 Hen. 7. 14. 
I lecond exteption to the Bar was, becaule he pꝛetends that he 
had not, Nec die Impetrationis billæ habu t bona teſtatoris, &c. and 
doth not ſay nec unquam poſtea, which ought to be alledged by the 
rule of all the bons; Fo2 it may be that he had, after the Bill 
which might charge him. And it was held by all the Court to 
be an incurable fault ; Foz all books and pzeſidents Direct, that 
the pleading ought to be fo, and it is not aided, unleſſe it be 
found by verdict that he had Allets the day of the Plea pleaded ; 
Then thar aids the fault in the Barre, and makes it not mate- 
tial; but it is not ſo upon Demurrer: And although the De- 


murrer be upon a replication, which is vicious; yet ann 
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as the Barre is ill; the declaration being god: And the Re- 
plication is onely to avsid the Barre, which (as this Caſe is) 
needs not be avoided , becauſe it is no Barre; Ind the Re⸗ 
plication is not to intitle him to the Action; They held, 
although the replication was ill therein, yet Judgment ould 
be given againlt the Defendant : But where the Replication is, 
toentitle himſelf to the Acton, and by the Plaintiffs own chew⸗ 
ing in the Replication he hath not any cauſe of Action , there 
udgment (hall be againſt the Plaintiff, although the bar be ill. 
$ in debt upon an obligation, where the condition is to perfozm 
covenants, and the Defendant pleads perfozmance, but pleads 
ul; And the Plaintiff replies, and chews a bzeach which ap⸗ 
pears to be no bꝛeach: The Defendant Demurrs , Judgment 
chall be againſt the Plaintiff ; Foz the Court ſhall not intend 
any other bꝛeach o2 cauſe of Action then he himſelf hath chown, 
which is not any; Wherefoze Judgment ſhall be againſt him, 
And in this Caſe after divers motions, it was adjudged fo? 
the Plaintiff, Vid. Co. 3. fol. 52. 


Parkers Caſe. 


Pike: and his wife bꝛought a UUrit of Erro2 to Reverſe 
an Endictment upon the tute of 5 Eliz. of Perjury,and 
Outlawry thereupon : Ind the Erroꝛ aſſigned was; becauſe the 
Eadictment recites the Statute of 5 Eliz. # miſrecites it in hoc; 
That the Statute is, Quod quilibet attinctus de tali offenſa (hall 
loſe and foꝛteit 20 l. The recital is, Quod quilibet attinctus, &c. 
admitreret & forisfaceret 201, So it is Admitteretjpro Amitteret, 
which is not ſenſible, noꝛ agreeable with the Statute: And al- 
though it was laid , That theſe wozds are Quaſi Synonyma & 
de eodem ſenſu, and the one being well recited is ſufficient ; yet 
becauſe they be both in the Statute, and the one is miſrecited , 
It is ill, and there is not any ſuch Statute recited ; Mhere⸗ 
toze fo this cauſe, without hearing any of the other erceptions 
which were offered, becaule this fault was manifeſt ; The En- 
dictment was diſcharged, and the Utlawry reverſed. 


Lady Waterhouſe verſus Bawde, Hill. 3 Jac. rot. 663, 


A Crion upon the Cale: Ind declares, Whereas by the Dta- 
tute 45 Ed. 3. cap. 2. Tythes ought not to be payed fo2 
groſs trees ; and by the Statute 32 H. 8. cap. 7. None ought to 
be ſued foꝛ Tythes of groſs trees ; That ſhe had cut down ſuch 
timber trees being above the growth of 20 years, and that the 
Defendant as Parſon ſued her foꝛ Tythes of them againſt the 
laid Statute. Upon this Declaration, it was demurred ;Fo2 it 
was moved, when a Statute pꝛohibits ſuing, and gives no ſpe- 
cial penalty : There action upon the caſe lies not fo2 doing a thing 
Az 


(5) 


(6) 


——— 
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againt the pꝛohibition of a Dtatute ; As where a man di- 
ſirains extra feodum, 02 in the high way, #c. But all the Court 
held, that the Action lies not; Foz none (hall be pnniched foz 
ſuing in the Spiritual Court foz any matter which is pꝛoperly 
demandable there, although peradventure he hath not any cauſe 
of Action; But ik he ſues in the Spiritual Court foz matter 
which appears by his libell is not ſuable there, noz the ſaid 
Court hath any Juris diction thereof , but the Common Law 
hath Jurisdiction , there Action upon the Cale lieth; Foz it is 
a ſuit fo2 vexation, and ſeeks to take away the Juris diction of 
the Courts of the Common Law: But if the ſuit be there foꝛ a 
thing demandable and recoverable there, by any thing which 
appears by the libel , and by the Defendants Plea , oꝛ by any 
collateral matter he is barrable there, no Action upon the Cale 
lieth: And here although the Statute be, that none (hall be 
compellable to pay Tythes of groſs træs, yet it is lawkull fo: 
the Parſon to dꝛaw it in Queſtion in the Spiritual Court, whe⸗ 
ther they were grols trees oꝛ not. Ind they held, that where a 
Statute pꝛohibits a thing, and adds no penalty; True it is that 
an Action lies toꝛ doing againſt the pꝛohibition of that Statute: 
But that ought to be by an Action bꝛought tam pro Rege quam 
o ſeipſo; Becauſe in ſuch Caſe the King is to have a fine ; And 
tos that this Action is bzoughe onely by the party, and not tam 
pro Rege qui pro ſeipſo: Therefoze they all held, although other- 
wile an Action might lie, yet foꝛ this cauſe it was not well 
bought ; Wherefoze it was adjudged foz the Defendant. 


Marler verſus Ayliffe & Eylett. 


T Reſpaſs: Foz taking of a Gun and Dagger from him: 

One of the Defendants juſtifies; becauſe theÞPlaintiff aſſault- 
ed I. S. with them; And in pꝛelervation of the peace, and foz ſafe- 
guard of the life of 1. S. he tk them from the Plaintiff ; And ſo 
Jultifies ; The other pleads Non culp. The Plaintiff replies a- 
gainſt him who jultified , De ſo» Tor: Demeaſn; And this Iſſue 
was found foz the Defendant:And the ſame Jury found againſt 
him who pleaded Not guilty, that he was guilty, and aſſeſſed 
Damages and colts, And it was now moved in Arreſt of 
Judgment, That in regard the Action was bꝛought againl 
both Defendants joyntly, and the Juſtification is found foz the 
one, the other cannot be guilty ; And ſo no Judgment ought to 


be againſt him notwithſtanding this Uerdict: But notwith⸗ 


ſtanding this Exception the Plaintiff had Judgment ; Foz in 
that he is found guilty , and cannot take advantage of the 
Juſtification , the Action well lies; Foz it all be intended, 
that he to it at another time without cauſe ; But if the one 
Dekendant Jultifies by the gift of gods , lo as he deſtroyes the 
Plaintiffs title, a ſhews that he could not have cauſe of yen 
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which is found accodingly foꝛ that Defendant, although the 0- 

8288 
m 

cauſe of Action: Uherefoze it wag adjudged foz the Plaintiff. 


Boſtock verſus Snell. 


| ho was bꝛought in the Exchequer Chamber of a Judg- 
ment in this Court in Debt fox Kent z wixch (and all other 


Writs of Erroꝛ depending there) were — by the 15 


toming uſtices, the Term ropter 
lentiã in . — d eee Bi not. — hee them: 
Now a new wat of „Quod corã vobis 2 was bzought; 


And fozaſmuch as $ Writ was bzought after the Statute 
of 3 Jac. to ſtay Execution in Debt; Jt was payed, that accozd- 
ing tothe ſaid Dtatute he might have execution, 02 88 5 the 
party ſhould put in Dureties to pay the Condemnation: 
geen a eue, the Julie ed 
out of the Dtatute ; Becaule it is not an O 
toz, but it is in lieu of a fozmer Mrit, upon 
was removed befoze the Statute ; And pb diſcontinued, 
not ehpough default of the party.itipnoe reaſon he ould be pz 
judiced . Wherefoze it was reſolved, that this caſe was 
. g Jac, cap. 8. | 


Sir Chriſtopher Hilliard werſus Redner. 


Jr Ctriſtop.Hilliard Executoz of Sir Chriſtop. kiilard, huught 
22 — — Redner » Frecover- 
ed by Pefault in the Common Bench: Erroz being bzought, was 
aſſigned; becaule there wanted a Uarrant of Attozney foz the 
Plaintiff ; And the Warrant of Ittozny was certified in his 
manner , viz. Chriſtoph. Hilliard miles po. lo. ſuo I. S. attornatum 
ſuum verſus Joh. Redner: And it was moved, that this was 
not auy ſufficient Tartan of 5 Becauſe he is not na- 
med Exetuton, . But it was held,that it was well amendable; 
And it ſhould be intended to be in this Action; becauſe there is 
not any other Action depending: ne it was awarded 
to be amended, and the Judgment w d. 


Osbourn ver ſw Rider, Hu. 3. Jac. rot, 


EE firmæ was bought upon a Leaſe made 1 Jan. 3 Jac. 

Habendum a dato Indenturæ prædict. Aud the Cjectment was 
the lame day. After Uerdict foꝛ the Plaintiff, it was moved m 
Arreſt of Judgment, that this Leale being fade, Habendum 3 
dato Indenturæ prægictæ, is as much as to ſay, from the day of 


the date; as it is held in Cleytons Tale, Co. 5. fol. 1. Then the 
jett⸗ 


(8) 
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Ejectment being the ſame day, it is ill alledged: But all the 
Court reſolved, that the date is the time of the delivery, and it 
differs from the time oz day of the date: UWherefoze the Ejea⸗ 
ment alledged poſtea the fame day, is god enough. And it was 
adjudged foz the Plaintiff, | 


Williams verſus Cutteris, Paſch. 43 Eliz. rot, 88, 


Cire fac. againſt an Executoꝛ, Quare Executionem habere non 


— deber, upon a Judgment in Debt againſt the Teſtatoꝛ; The 
Defendant pleaded, that the — ſued Execution again 
the Teſtatoꝛ by Capias ad ſatisfaciendum, and had his body in Ex⸗ 
etution, who died in pꝛilon; And demand Judgment Si Actio, &c. 
And it was thereupon demurred ;Becaule this Execution is not 
any ſatisfaction : Ind it was pꝛayed inaſmuch as he did not 
plead, that ſatisfaction was given, theretoꝛe Erecution might be 
awarded, But Tanfield & Velverton, cæteris juſticiariis abſentibus 
held, that the Bar was god : Foz when the body of the partyis 
taken in tion, although it be not in it ſelf any ſatisfacti- 
on, yet as to him, there cannot be any other Execution: But 
if two had been tondemned, although the one of them dies in 
ecution, tyat is not any diſcharge toꝛ the other, becauſe the Ex⸗ 
ecution is againſt both; and it is not ſatisfaction until the con 
demnation be ſatisfied: pet when Execution is againſt one onely, 
the Judgment being againſt one onely : Uhen he dies; m 
other Execution can bee againſt his gods o2 Lands, 


then was in his like time; WWherefoze they held the 


Bar to be god. But becauſe it was a new caſe, and had not fox 


merly been adjudged , they would be adviſed, Et Adjournatur, 


Vid. poſtea, g 
Lady Lane verſus Pledall. 


YEbt an obligation which was ſet fozth to be made 1 
D Nov. a5 Eliz Ts Defendant pleaded Non eſt factum; The © 


ury found a ſpecial Uerdict, viz. That it was dated 15 Nor, 


2 Eliz. but was not ſealed oz delivered until the 18 Nov. 26 


Eliz. Et fi ſuper totam materiam. the Court ſhall adjudge it fo; 
the Plai tif, they find foz the Plaintiff, Et fi, &c. And it being 
hereupon moved, all the Court without any Difficulty reſolved, 
that this Uerdict is found fo2 the Plaintiff : Foz the Jue be- 
ing generally Non eſt factum, it appears to be his deed. But 
peradventure by ſpecial pleading ye might have helped himſelf: 
Uherefoze it was adjudged fo2 the Plaintiff, Vid. Co. 2. fol. 
4. Goddards Caſe, | 


Hawke 
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Hawkes verſus Brayfield. 


NMohibition To ſtay a ſuite foz Tythes, and ſurmiſeth that the 
Loꝛd Shandois was ſeiſed in F& of a capital Meſſuage and 
Demealn Lands thereto appertaining in the Parich of D. a that 
he agreed with the Defendant being Parſon of D. in conſidera- 
tion of 10 l. to beAnnually payed by the Lozd Shandois to the De- 
fendant durinz their joynt lives and his continuing parſon , in 
ſatisfaction of all Tythes growing upon the ſaid Lands, that 
he, his Fearmers and Tenants of the ſaid Lands Could be diſ- 
charged from the payment of Tythes of thoſe Lands, and chould 
retain the Lands without payment of any other Tythes :; And 
chews that the Loꝛd Shandois payed the 10 l. annually accozd- 
ing to that agreement ; And that he is Fearmoz of that Land to 
the Loꝛd Shandois;and thai the Defendant notwithſtanding this 
agreement, ſued him koꝛ Tythes ; And upen this Declaration 
made, and a motion thereupon , without any argument; The 
Court held, that it is not a ſufficient ſurmiſe to maintain a pꝛo⸗ 
hibition : Foꝛ an agreement to be diſtharged from Tythes, may 
be foꝛ a year by parol, and (hall be god; But to have ſuch an A⸗ 
greement during the Parſons like, oꝛ foꝛ years, cannot be with⸗ 
out Derd. And although it were objected , That this agree- 
ment being in way of Contract, by Reteiner, is not any Leaſe 
of them, but onely a contract, (which maybe foꝛ many years 
by way of diſcharge to the party himſelf who ought to pay 
them, by retaining them without payment, as well many 
years as one year ) yet the Court held, That it could not be, 
becauſe the Law will permit it foꝛ a year; It being quaſi by 
way of ſale : But foꝛ many years , (which ſound in nature of a 
Leaſe ) it cannot be. Ind Tanfield ſaid, That ſuch a ſurmiſe 
was in a Cale betwixt Nelſon and Pretiman, to be diſcharged foꝛ 
years, and ruled to be void; à multo fortiori , To be diſcharged 
during the Parſons lite: And ſuch a Caſe was ruled betwirt 
Rolls and Rolls. UUherefoze without further argument it was 
adjudged fo2 the Defendant, and conſultation was awarded, 


Normanvile verſus Pope, Hill, 3. Jac. rot. 


Db. : Upon a Bill obligatozy of 40 l. to be payed within ten 
days after, John Lepton went by 5 days undivided from Lon- 
dou to York, and returned frem York to London; And alledges 
in facto, That 18 May, 3 Jac, he went from London to York, 
and by five days undivided went from York to London, and frem 
London to Vork; And that the Defendant licer ſæpius requiſitus, 
&c. had not payed the 40 l. xc. The Defendant pleaded , that 
Lepton did not go by five days immediately from London to Vork, 
and return from York to London, _ &c, And Iſſue being 

there- 
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(16) 


thereupon, and a Ven. fac. awarded from the Pariſh of Bowe, 
in warda de Cheap in London, where the Bill was alledged to be 
made; and found foz the Plaintiff ; It was now moved in arreſt 
of Judgment; Firlt, that this Bill 1s not payable , but at ten 
days after notice of his going and returning, ac. And here 
there is not any notice alledged to be given of his going and re⸗ 
turning: And licer ſæpius requiſitus will not ſerve. y, be- 
cauſe the Ven. fac. ought to have been of London and York ; and 
not of the one onely. And foz that both could not joyn, It ought at 
leaſtwile to have ben of London generally, ſo de corpore comitat. 
and not of the Parich onely where the Bond was inade: Allo 
Popham ſaid, the Bar was not gd, noz the Aue well joyned: 
Foz he ought to have taken Illue upon one ot the days onely, at 
his peril, and not to have (hevon the journey by every day in the 


Jſlue ; Wherefoze foz theſe cauſes they would adviſe, Et ad- 


journatur, Vid, Reſiduum poſtea. 


Vaughan verſus Loriman and others. 


Re e con are 
udgement 1dton L1uper e, an 
: five of 100 Acres of Land ; 


E 


by the Juroꝛs; and thereupon the Defendant in the 
falſe Judgement demurred, and adjudged againlt him: Ind of 
this Judgment,UWrit of Erroz was bzought, and the Erroꝛ al- 
ſigned, becauſe the five Defendants ſued the Writ of Faux 
— where thra ot them were acquitted and had not a⸗ 
ny loſſe: UWherefoze they ought not to have joyned in y 
CUnit, but it ought to have been bzought by the two onely. S0 
the Judgement being * — foz them all, was erroneous. And it 
was held to be a manifeſt Erroz; Ind the Judgment was there- 
fore reverſed, #reſtitution awarded unto him of the 100 Acres. 


Sir William Read verſus Thomas Potter, &c. Trin. Jac. rot. 


Rror of a Judgement in the Common Bench by Dir Wil- 
_ — — Lon — — his Milte, Executris 
ohn kivers; [02 e —— — 
of 5001, againſt the Detendant, as Adminiſtratoꝛ of Dame 
Greſham; Executrir of Sir Thomas Greſham , And declared up 
on an Obligation made by Sir Thomas Greſham to the — 
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Sir John Rivers, 1 Febr. 29 Eliz. Ind that Dir Thomas Greſham 
died 21 Eliz. and ewed that by an Act of Parliament, 16 Jan. 
23 Eliz. It was enacted inter alia fo2 the payment of his Debts; 
that Dame Greſham would have all his Lands, beſides certain 
Lands in the County ot Suſſex, which ſhould be to Dir Henry 
Nevil, his Heir: And that Dir Henry Nevil Chould be diſchar⸗ 
gedof all his Debts ; And that the ſaid Anne Greſhham one- 
retur cum toto pondere & onere ſolutionis debitorum dicti Thom- 
prout per actum prædictum plenius apparet. Unde Actio, &c. The 
Defendant pleaded, that in the ſaid Statute it is pꝛovided; Jf 
the did not pay the Debts of Sir Thomas Greſham befoze Paſch. 
1583. that ſuch Commiſſioners named in the Dtatute might ſell 
the Lands of Sir Thomas Greſham, and pay his Debts ; And 
that all ſumms of money which Could be ratſed by the ſale of 
his Lands and Mods, and all the Gods and Chattels of the 
ſaid Dir Thomas Greſham,and all his Debts which chould be re⸗ 
ceived oꝛ might be received, ſhould be Allets in their hands) dc. 


levied of the Lands, Tc. to ſatisfie that Debt: The Plaintiff re- 
plies, that the Detendant the day of the UUrit had in his hands 
divers fumms of mony, coming of the ſale of his Lands and 
Mods, and divers gods and Chattels and Debts, Quorum a- 
liqua fuerint prædicti Thom, Greſham at the time of his death, et 
alia quæ fuerint recepta vel recipi potuerunt by the ſatd Anne, 
ſufficient to fatisfie that 500 l. And thereupon they were at Jrue- 
and the Uerdict found koz the Plaintiff, that the Defen- 
dant had at the day of the UUrit purchaſed, Diverſa bona & Ca- 
talla, & debita, quorum aliqua fuerunt prædicti Thom. Greſham tem- 
pore mortis ſuæ, & alia quæ tempore actus prædicti fuer. recepta aut 
tecipi potuerunt; ſufficient to ſatisfie Rad And it was 
t adjudged foz the Plaintiff. The Firſt Erroꝛ aſſigned 
was, koz that this Action is bzought and grounded upon a Dta- 
tute made at the Patliament 23 Eliz. and there was not any 
ſuch Parliament, but a Sefſiong of Parliament begun 14 Eliz. 
And the Defendant in the Writ of Erroꝛ thereto pleaded, that 
the Plaintiff ought to be reteived fo afſigne it foz Erroz, Be- 
cauſe he himſelf in his Bar ſaith, that by the ſame At it is fur- 
ther pzovided, ar. Do by this plea he hath ed, that there 
is ſuchan Act. And it was thereupon demurred, and all the 
Court held, that it was admitted by the Plea, and therefoze 
(hall not be aſſfgned foz Ertoz ; Otherwiſe it had been a plain 
miſpleading of the Act, Vid. prim. Mar, Dyer 94 & 203. Plow.79. 
in Patriges Caſe. A ſecond Erroz aſſigned was, becauſe the 
Plainrif founded his Attion upon the Statute, and recites one- 
ly ſuth part thereof, whereby he would charge the Deferidant 
generally, whether he yath Iſſers oz not: And it appears by the 
other patt of the Act pleaded by the Defendant, That he is not 
chatiteable, unleſſe he hath Iſlets of the mony received noon ths 

3 ale 


And pleads, that he had not any thing in his hands ol auy ſumm 
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_ Tale of the Land oꝛ ds, o2 Debts of Sir Thomas Greſham; 


So the Statute is not fully recited by the Plaintiff ; Sed non 
Allocatur; Foz rye Plaintift recitinz what made foz his ad⸗ 
"vantage , the Defendant may pleadof the Reſidue if. he will, 
Thirdly, foz thac the Plaintiff by his Declaraticn and re: 
cital ot the Statute chargeth tie Detendant as Adminiſtra⸗ 
foz of Sir Thomas Greſham gencrally, whether he hath Al- 
ſets oz not; and by his replication chargeth the Defendant , 
toꝛ that he hath Aſſets ot the Gods and Debts left unto 
Dame Greſham ; So he cyargethin ſpecial manner, which is 
à departure frum the declaration: Sed non Allocatur z Be- 
caule he is charged as Adminiltratoz in the Detinet in the 
Declaration, and that part ok the Statute which is re⸗ 
cited in the declaration, and that part which is recited in the 
Barre, are to charge him onely as Adminiſtratoz; Do it is 
all one in ſubſtance ; UWheretoze it is well enough perſuant, 
Fourthly, that the replication doth not charge him acco2ding to 
tie Statute; Fo2 the Statute is, Quod bona & Catalla vel de- 
bita quæ fuer. Thom. Gretham tempore mortis ſuæ, aut ſibi ſol. 
veada, & quæ recepta fuerunt, aut recipi potuerun:, reputabuntur 
pro Aſſets in ma. ibus Annæ Greſham & Executorun vel Admi- 
niſtracocum ſuorum; Ind the replication is, That the Deken⸗ 
Ddant habuit die Brevis, &c. diverſa bona & Catalla & debita 
(not naming what) Quorum aliqua fuer. prædict. Thom. Greſham 
tempore mortis ſuæ, ( [0 ſhews but lome of them to be Dir 
Thomas Greſhams ) Er alia quæ tempore actus fuerunt eid. Thom. 
ſolvend. & alia que tempore actus prædict. fuer. recepta, aut recipi 
potuerunt ; whereby the Debts which were lolvend. onely, with- 
out alledging that they were received oꝛ could be received ( fo? 
that comes in another Diſtinct clauſe afterwards) cheuld be 
Allets; which is againſt the Letter of the Statute, which is, 
that Debts which were eid. Thom. ſolvend. & quæ recept. fuer. 
oꝛ recipi potuerunt, ſhould be Aſſets; and acco2ding to this re⸗ 
lication is the Uerdict: So none of them is perſuant to the 
tatute : And then this Uerdict being ill fo2 part of the Jſ- 
ſets found, is void fo2 all ; Fo2 it doth not appear what they 
found to be Alſcts in certain, ſo the Judgement thereupon er- 
roneous. But this Exception was not well appzoved by the 
Court; But upon the firlt motion and reading ok the Recozd 
overruled ; Foz the Uerdic finding that he had Aſſets : That 
ſufficeth whatſoever way he had them: And it hall be intended 
they found Iſlets generally, whichis Allcts accoꝛding to Law. 
Fikthly, it was moved, That this obligation being onely a 
counterbond to ſave Harmleſſe frem another Bond, (as 
appears by the condition which is en:red, ) and not foz a mar 
Debt, is not ſuch a Bond as is within the intent of the Statate: 
Sed non Allocatur ; Foz the Statute extends to all Debts; - 
thoug 
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though it be not a Bond with a condition certain foꝛ the pay⸗ 
ment of money, but is ſo quodammodo; fo2 it is to ſave harm- 
leſſe from a Bond foꝛ the pa ment of meny:Uherefoze rule was 
given, that Judgement Gould be affirmed, Jt was after- 
wards moved to the Court, that the Ven. tac. was returned in 
the time of Quten Eliz. and the Habeas corpor. juratorum was 
ſummoned in curia noſtra, whereas it ought to have been in curia 
nuper Reginæ, foꝛ there were not any ſummons in the Kings 
Court; which was a mamifeſt Erroꝛ: As it was reſolved in a 
Caſe in this Court, betwirt Dir Francis Knowles & Beckinſhaw, 
being a Caſe in the Exchequer Chamber concerning the -Schwle 
of Berry: UWihyerefoze it was payed here, that Cerciorare might 
be awarded to certifie it; which was granted, ( Popham abſen- 
ce : ) But afterwatds being moved fo2 ſtay thereof, Popham be- 
ing in Court, becauſe it was in the diſcretion of the Court to 
award it o2 not, it being after a Nullo eſt Erratum pleaded,and 
in diſaffirmance of a Judgement; Therefoze they all agreed, 
that no Cerciorare ſhould be awarded, but that a Superſedeas 
Gould be made foz the ſtay of that which iſſued befoze ; UUhere- 
upon the Judgement was affirmed, 


Catesby verſus The Biſhop of Peterborough and Baker, 
Trin. 4 Jac. rot. 1828. 


Uare Impedit : The Biſhop chews that one F. the laſt Jn- 
cumbent of the Plaintiffs was depaved, and 24 Febr. gave 
notice to the Plaintiff, and becauſe he did not pꝛeſent within 
the ſir moneths : He after the ſix moneths ( viz. the 11 of Auguſt) 
collated the Defendant, who was inſtituted and inducted; The 
other Detendant being incumbent , pleaded the ſame Plea ; 


UUhereupon it was demurred. The (ſole Mueſhon was, whe- 


ther the {ix moneths all be accounted by 28 dayes to every 
moneth, 02 by the half year; Foꝛ the Biſhop collated after the ſir 
moneths accounting 28 dayes to a moneth onely, but within 
the time of the half year, And it was reſolved that the time 
ſhall be accounted by the half year accoꝛding to the Kalender, 
after the notice, and not after twenty eight Ddayes to every 
moneth: Uherekoze it was adjudged foz the Plaintiff. 


Batt verſus Bradley, Trin. 4 Jac. rot. 1131. 


Reſpaſſe: Quare Averia ſua cepit apud Kymb. and chaſed 
them, 3c. The Defendant Juſtities in ſuch a cloſe foꝛ 
Damage Feſant ; The Plaintiff chews, that the place where 
was another cloſe, ac. Uhereupon the Defendant demurred, 
pretending that the Plaintiff never made any new aſſignment. 
But where the Writ is, Quare clauſum fregit, but the Court 
| held 


(17) 


(18) 


* 
— 
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(19) 


(20) 


yeld the cont rary:Wherefoze it was adjudged foz the Plaintiff, 
| Broughton werſ#s Moore, Trin. 4 Jac, 959. 


Nformation; fo2 not toming to Church by ſuch a time contra 
formam Statuti, fox which he demanded the third part: And 
becauſe there are thre Statutes in this Cale, and it doth not 
appear which, it was adjudgedill. Ind Coke ſaid, Jt was ſo 
adjudgedupon an Jufo:mation againſt Talbot and others upon 
ehis exception. 


Brediman verſus Bromley, Trin. 44 Eliz, rot. 88. 


A ſſiſe: Fo2 a Rent charge Deviſed unto him foz life; where: 
of he had Deiſin by the - of a Termeꝛ fo2 years ; 
whether this Deiſin were ſufficient to maintain an Iſſiſe was 
the Queſtion ; And held by all the Juſtices, that it was not a 
ſufficient Seilin. Foz it is a payment onely, and not a Deiin ; 
Fo: a Lell foz years cannot bind oz charge the Freehold ; And 
Coke Cheif Juſtice gave five ſeveralreaſons, chat it tould not 
be a Seiſm to maintain an Alliſe. (1) In reſpect of the Jmbe- 
cillity of the Eſtate which the Leſle foz years hath. (2) Deiſin 
isalwayes in the realty. (3) Leſſæ foz years by his poſſeſſion 
may take Deiſin foꝛ him in reverſion; But he cannot give Dei- 
ſin:Ind Leſſe foꝛ years, Bayly, o2 Guardian, may take Deiſin, 
but they cannot give Seiſm. (4) Becauſe it is remedileſs ; Fo} 
Tenant foz years cannot make a Rent ſeck to be god which 
was not god, viz. to have remedy foz it: And redditus ſiccus 
befoze Deilin is not Alſets, (5) Divers Jnconveniences would 
enſue if it ould be a Deiſinz'but he did uot ew what;Uhere- 


kioꝛe it was adjudged foꝛ the Defendant, 21 Hen. 6. 9. 2 Hen. 6, 


(21) 


1. 8 Hen. 6. 16. 8 Af, 16. 8 Ed, 3, 53. N. B. 179. 4 Hen. 7. 14, 
2 Hen. 4. 4. 39 Hen. 6. 2. 33 Ed. 3. Verdict 47. 49 Ed. 3. 8. 27 
Ed. 3. 83. 
| Smith verſus Batten. 

Coen in London: Fo not repairing of Hedges, and foz not 

plowing of the Land in the county of Hartford. And upon 
Nihil dicit a Mit was awarded to the Dherilf of London, to 
enquire of the Damages:and the Damages was found, and the 
tit returned; And it was moved that the Wit iflued Erro⸗ 
—ñ — — 
where the Land lay, a a 
=p Sed non Allocatur: Becauſe the covenant is founded 
- -————_ made in London, Mheretoꝛe it adjudged ac⸗ 
cowdingly, : 


Termino 
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Burton verſus Tokin. 


| Ction foꝛ woꝛds: Uhereas he is, and ſuch a day ( which 
was the day of the ſpeaking ) and toꝛ many years betoze 
was a Juſtice of Peace, That the Defendant ſpake of him 
theſe Lou are a ſweet Juſtice, you ſent your Warrant for 
J. S. to be brought before you for ſuſpicion of Felony; and afterwards 
ſent J. D. unto him to give him warning thereof, thathe might abſent 


It was moved.that theſe woꝛds were not actionable : But a 
ins ofice to give ſuch ere warmig;tocaule hm £0 ablent hm 
ſelf, Wheretoze it was adjudged for the Plaintiff, 


WW Illiams verſ. Cutteris, Quod vid. ante forte 3. Was now mo- 
ved again. And Popham, Williams and Tanß'eld held, that 
the Plea is gud ; Foꝛ when execution is awarded againſt one 
perſon onely, and by a Capias ad ſatisfaciendum his body is taken 
in execution, and is returned: It is an abſolute and perfect execu⸗ 
tion againl him, and no other execution can be againſt him, his 
Lands, oꝛ gods: And although the Law ſaith, itis not any 
ſatistaction in it ſelf ; yet it is ſo hig h/ that there cannot be any 
other execution; and when he dies, the execution is determined 
as to him, and there cannot be any other execution, of his gods 
02 Lands: And not like to the Caſe where two are condemned, 
the one is taken in execution and dies, yet execution may be a- 
gainſt the other : becauſe it is not any ſatisfaction, and pzoceſſe 
is not determined againſt the other, and the one is chargeable 
as well as the other: But where the one owely is in execution a 
dies, the Executoꝛ is diſcharged, and there cannot de any new 
execution. Yelverton doubted thereof, becauſe it is ciear, that 
his body is but as a pledge foz his Debt, and is not any ſatis- 
faction in it ſelf ; T 2e he laid, Jt was not reaſonable that 
the party Plaintiff ſhould be depꝛived of all his remedy by his 
death: But notwithſtanding it was adjudged fot theDefendantf, 
Vid, N. B. 246. 41 Afl, 15. 33 Hen. 6. 47. 3 Hen. 6. 7. 


Taylor 


himſelf : Akter Not guilty pleaded, and found foz the 3 


(1) 


(2) 


— — 
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(3) 


(4) 


Taylor verſus Perkins, 


— fo2 theſe woꝛds > Thou art a Leprous Knave: It was 


Demurred upon the declaration, becauſe the Detendant 
conceived an Action lay not foz theſe woꝛds. But upon the firſt 
motion all the Court held, that the Action well lay: Foz they 
be as well Actionable, as if he had ſaid , Thou waſt layed of the 
— 1 without argument it was adjudged koꝛz the 

aintitt. 


Molineux verſas Chriſtopher Molineux, Hill. 2 Jac. rot. 360, 


JeRione firmæ: Df a Leaſe of Bridget Molineux apud Thorp, 
Fa an houſe and Lands in Thorp, Nec non de libera piſcaru 
intra rivulum de Trent, habendum fo2 three years, ac. Upon Not 
guilty pleaded, it was found by ſpeciall Uerdict , That Dir 
Edward Molineux Was ſeiſed of the ſaid Tenements and Piſcary 


in Fee, and held them in Docage, and made his TWill in Wri- 


wa whereby he deviſed in this manner: I Eduard Molineux 
make my Will as concerning the diſpoſition and order of certain An- 
nuities or Rents to be iſſuing out of certain my Lands & Tenements, 
as followeth : Whereas I have Lands in Thorp, &c. in the County of 
Nott. Iwill that my yonger Children not married, viz. Ed. Thum. Chriſt. 
& c. ſhall have ſuch ſeveral Annuities or Annual Rents as be expreſ- 
ſed in ſeveral Writings ſigned with my hand, and ſealed with my 
ſeal, according to the true meaning of my ſaid Writings : And where- 
as my ſaid Lands are of greater value then the ſaid Annuities, I will, 
that if my Heir after my deceaſe truely pay the ſaid Annuities , that 
then my ſaid Heirs ſhall have the order and diſpoſition of my 
Lands, as long as he ſhall perform my Will, And if my Heir do not 
perform my Will therein; then I will that my Executors and the 
Survivors of them, ſhall have the order and diſpoſition of my ſaid 
Lands to perform my Will, and my Son and Heir to have no med- 
ling therewith, becauſe he hath not performed my Will. And if there 
be default in my ſaid Heir that my Will is not performed, and alſo 
in my Executors or the Survivors ot them, that my Will is not per- 
formed: Then I will that all my ſaid Lands'ſhall be to my younger 
Children turing their lives. And he conſtituted John his Eldelt 
Son, and the ſaid Edward and Thomas, and two others his Exe: 
tutots, and dyed: The Jury find that he made a Uriting 
of the Grant of the Rent of 61. 13 8. 4 d. by the year iſſuing 
out of all his Lands to Chriſtopher Molineux foz his Life, with 
clauſe of diſtreſle, which was ſigned and ſealed by him; And 
that afterward-John the Eldeſt Son paid it during his Like, 
and had Jſlue Edward, and died; That Edward aſſured that 
Land to Bridget the Leiſoz fo2 her life, and that afterwards the 


Rent of 61, 13 8. 4 d. mentioned to be granted to the ſaid Chri- 


ſtopher 5 
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ſtopher was not paid at the Annuntiation Ango 40 Eliz. by Edw. 
no2 at anytime after by the ſaid Edw. no2 by the Executoꝛs of 
Sir Edw. M. noz by any of them; And that Edw. the Son of 
John died; And Bridget entred and let to the Plain it, that 
Chriſtopher entred foꝛ non payment of the Rent; ac. And ik, ec, 
And it was argued at the Barre, and after divers arguments, 
the Court refolved fo2 thePlaintiff. Firſt, they held, that this 
Will deviſing ſuch Rents, which are mentioned in ſuch UUrt- 
tings under his hand and ſeal,is a god deviſe in Uriting of the 
Rents themſelves : Foz it refers to the UUriting, whatſoever it 
is, as if it were ſpecially limited in that Mill, and it is a god 
deviſe unto them of the ſeveral Rent charges; And therefoze 
Tanfield reſembled it to the Caſe, vohere a man devileth, that his 
Executoꝛs (all ſell his Lands: when the Erecutozs afterwards 
ſell it, it is a god deviſe of the Land it ſelf by that Mill. And 
upon this reaſon in Fairtax's Caſe in the Court of Mards, it was 
reſolved by the opinion of the Chief Juſtices and the Counſel of 
that Court; That where one makes a Ped of feoffement to di⸗ 
vers uſes,and makes no Livery, and after by his Mill deviſeth 
that Land to ſuch perſons and in ſuch manner as he appointed 
by his Ped of feoffement ; Jt was a god deviſe of the Land: 
But they all held, that a Mill cannot reterre to woꝛds onely, 
without Uriting, but it ought to be a Uill in Writing fo2 
all; And therefoze there cannot be any averment to adde any 
thing thereto by woꝛds de- hors, no2 to abaidge it by a condition 
added thereto by woꝛds. Decondly, they held, that theſe being 
Kent charges by the Mill, and the condition being to pay them 
acco2ding to the intent of the UUritings ; Jt was a Demand: 
Fo2 otherwile the eſtate chould not be defeated ( foz it is paya- 
ble in nature of a Rent, and not as a collateral ſumme) And 
therefore it is demandable, as 14 Ed. 4. & 22 Hen. 6. Third⸗ 
ly, all the Juſtices beſides a held, that this condition er- 
tended to the Heir of the Heir of the deviſoꝛ, and ſo to every Heir; 
becauſe it is nomen collectivum, And he is to be tyed to the 
payment of the Rents during the lives of every of the Sonnes, 
who by intendment might ſurvive the eldeſt Sonne; Ind there⸗ 
foze by conſtruction of the Will, it Chall be intended to er- 
tend to every Heir fo2 the payment, during their lives; But 
Popham Doubted thereof , becauſe the wo2ds are, That his 
Sonne and Heir ſhould not have the medling ; So it extends 
unto him onely in woꝛds : And the intent ſhall not be ſtretched 
in a condition. Fourthly, it was reſolved by all the Court, 
that although the ſaid ſumms were not Rents out of the 
Lands, noz payable by the Heir without demand ( becauſe 
he was pꝛivy to the condition) yet Chriſtopher Molineux the 
younger Donne had not any title, becauſe there ought to 
be default in the Heir, and alſo in the Executoꝛs, befoze that 
the youngeſt Some could Enter 8 And there cannot be ny — 
84K | au 
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(5) 


ded in an Action where! 


fauit in the Executoꝛs foz nonpaxment , untill notice be gi- 
ven unto them of the nonpayment by the Heir, whereof they 
cannot by any intendment have conulance without erpzeſle notice 
given, and that lies in the conuſance of him who is to re- 
ceive it: UUherefoze no notice being found to be given to 
the Executoꝛ, and that there was a default aſter, there is not 
any condition bꝛoken, ſo as the younger bꝛother might 
enter to take advantage: Uheretoze his Entry is not con: 
geable, And it was thereupon reſembled to the Caſes, 8 Ed. 
4.1. where notice ought to be given of an Arbitrement, 
although the obligee himſelf be the arbitratoz,and 19 Ed.3,War- 
ranty of Charters: That although one recovers in a Warrantia 
Chartz pro loco & tempore, yet if he be afterwards implea- 
n he may vouch, he ought to vouch ; 
and if he doth nt > he ought to give notice. Vid. Co. ;. 
Mallories Caſe; That Bargaine of a Reverſion ſhall not take 
advantage of a condition annexed to a Leale, foz the payment 
of Rent, without notice given of the grant, although the Re- 
verſion be in him; And upon this point pꝛincipally it was 
reſolved fo2 the Plaintiff. But an exception was taken, be: 
cauſe the like of Bridget, who was Tenant foz life, and the 
leſſo2 in this Action, was not found; And then it doth not 
appear that the Plaintiff had Title: Sed non Allocatur; Foz 
it Gall not be intended that che is dead, unleſſe it had ben 
found; And in a ſpecial verdic all neceſſary circumſtances Gall 
be intended, unleſſe it be found to the contrary. Secondly, 
it was moved, that an Ejectione firmz lies not of a Piſcary; 
And it not doth appear in what Vill the Piſcary is, and Da- 
mages are intirely given; and as to that, the Court was doubt- 
full : But to avoid queſtion therein, the Plaintiff releaſed his 
Damages totally, and his Action quoad the Piſcary , and 
had his Judgement fo2 the Reſidue, And like Judgement 
was given this Term in another Action concerning the 
ſame Title, where the ſame ſpeciall verdict was found , 
betwirt Fretchvile and Molineux; But none of thele ex- 


ceptions were herein: UUherefoze it was adjudged koz the 


Plaintiff, 
Parry verſus Dale, Mich. 2 Jac. rot. 


Ebt : Upon an obligation de quingentis libris; The Defen 
x # dant demanded oyer of the obligation, which was entred 
in hxc verba; Noverint, &c. nos William Dale, &c. teneri & firmis 
ter obligari Thom. Palfry in quinquegentis libris ſolvend, 8c. The 
Condition was, Whereas John Swinnercon had a Leaſe of the 
cultomes of UUines,whereof the obligoz had an Jntereſt,ac. Jf 
the Plaintiff ould babe Þ moytie that then, c. The Defendant 
pleaded an aſſignment of the Leaſein Bat; but in ſuch n_ 


yet ew as Ye an) -<@ OG = a. aac oe LE 
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wozd at all; Ind not like to 9 H. 6. 7. where an obligation of 
Wiginti pro viginti libris is held to be god: Foz W is but two 
cingle V, ſo it is god enough; And the caſe betwirt Walter and 
Pigot ante fol. which Williams Juſtice infoꝛted much to be all 
one with this caſe, was a » that they be not alike : Foz 
there it is Septuagenta foz Septingenta, which is all one; Fo? 
Septua. iS always taken foz ſeptem, and genta dat ſemper cen- 
tum; ſoit is god in pꝛoper ſignification , and there the condition 
was foz the parment of 5001, Whereby it appears to the 
Court, that the penalty was moze ; But here the condition is 
to do a collaterall Ad; ſo it doth not chew the expoſition of the 
Bond: And M is alwayes variant from N, and ſeveral letters, 
and cannot be expounded alk one, as 2 H. 4. 8. & 14 Aſſiſe, ina 
Urit of Aſſiſe, vo — — = — Tenementum, was 
god enough there; The reaſon was becauſe in the Wit, part 
of the UV was — and that which came after was but a 
miſpziſion of the Clerk, which hall not make it vicious. But 
where the woꝛd is inſenfible, and hath not any other thing to ex⸗ 
mor it , it cannot be god : UWherefoze by all the Court, be- 

Williams, too much oppoſed it, It was reſolved, that the 
Declaration was vartant, and the obligation ill in ſubſtance ; 
And therefoze adjudged foz the Defendant. 


Bagſhawe verſus Goward, Hill, 3 Jac. rot. 1070; 


Tc ; Foz that 14 Odo. Jac. he twk 8& abduxir a geld- 
ing pretũ 51, The Defendant Juſtifies as the Kings Bailiff 
of the 2 of Eaſtlangton within the Dutchy of Lancaſter : 
Ins ore ning af Cy 000 WT CAD buch binn 
ing there coming in as yy and kept and detained him 

5 

uæ eſt eadem captio & abductio, &c. 

That the Defendant ſeiſed him the * Octob. 2 Jac. and that the 
Defendant poſtea 16 Octob. 2 Jac.and befoze his reſeiſer labour- 


ed the ſaid Gelding, ridi him and d2zawing with him, 
whereby he was tancy baited, . hoc, & c. Aud the Deten: 
dant hereupon Demurred becauſe it was a departure from the 
Declaratſon ; Foz.in that he bꝛought his Action toꝛ the taking 
ny 2 Gelding Le 5 A roo nh he never 

m; e ding again | 
Full Begilter is, that he chall not ſay pretii. Va. Regel. 


inthe] 
ol. . 57 non allocatur: For where he counts in trefpaſs 
2. 


retii, 


(6) 


(7) 
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pretii, &c. It is nopiea, that he had his gibs again ; Fo 
chat is oneſy to be given in evidence in mitigation of 
mages; And alt nad he ſaith, pretii, 02 Doty not An it, 
it is not matter — materiall. Vid. 7 H 4. 15. 11 H. 
4. 2. 5 H. 6. 7. Setondly, it was alledged, 9 
is a departure; Foz = Df appears that che firſt 
[ure was lawful , tings the Action ko2 the abuſe, 


which is matter ſubſ m day: So he oug 
bought the Action koꝛ t qu Tort it be ib any fo2 oe te rept be atence the 
laſt day, and not foz 4 2 Ac. 1 op 


0 


( Popham abſence) ve, thatet 
this caſe and the caſe of a 2 he 
in Law, wherefoze he is ichable fo2 the 
as a Treſpaſſer ab initio, Allo they all held, that this uling ok the 
Eltray was an abuler thereot; nit is not lawfull foz any to 
ule it in any manaer,unleſs in caſe of neceſſity, and foz the bene- 
fit of the owner, as to milk milch⸗kine, becauſe otherwiſe DE 
would be ſpoiled; and ſo of the like : But to ule tray hore t 
riding 02 dꝛa is toztious, although it were altedg that 
the common is, to uſe tray hoꝛles with wyths about their 
necks ; But the Court n abuſe, Uherefoze they 


adjudged it foz the Plaintiff, 
Fawcets Caſe. 


FAucet was Endicted upon the Statute of 8 H. 6. fo fox 
ably entring into the Rectory of Horncaſtle, and 

ſing the Biſhop of Carlile ;- And the foꝛceable entry was — 
the time of the laſt yardon ; And he tendzed a Travers to the 
Endictment : And after a Ven. fac. awarded and returned, and 
a Diſtringas with a Niſi prius ; 24 came, which de 
reharged! the Fine fo2 the King;UWher it was ** 


by 
Trane by . — 


— 
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was not reaſon, that the general par 

of that opinion were Fenner and Tankeld, It appea 

Recozd , that his poſſeſſion was taken away by a & 

ſtitution upon this Endictment, it is reaſon he pꝛoceed up- 
on the Aue joyned betote the Pardon to be d to his poſ- 
ſeſſion, foz which otherwiſe he had not any remedy ; But Willi- 
ams and Yelverton (abſente Popham) held, that there ought nat to 


be any upon this Endictment , the offence | 
pardon by te ene Pardon apheret ey ate tak non 


ſearch 


in Fleetſtreet; . who 
— f ba r Nile of 
dd dead ozvered to be ſtayed, 


Gennings verſus Markham. - 


Dee upon an Obligation z The Condition was to pertoꝛm 
an Irbitrement ; The Defendant pleaded Nullum fecerunt 
Arbitrium, The Plaintiſt the Arbitrement, viz. That they 
awarded, the Defendant Gold pay ſuper viceſſimum primum 
diem Mau tunc proxime ſequentem 201, to the Plaintiff ; Ind 
that the Plaintiff ſuper prædictum primum diem Maii Could re- 
leaſe to the Defendant all . ſuch a Copyhold , imme⸗ 
diately upon the ſaid payment; And alledgeth the bzeach; Quod 
licer he was ready to make the releaſe , that the other had not 
payed the 20 l. acco 


(8) 
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trement ought to be equal and recipzocall ; And if it be void 
on the one part, it is void foꝛ all: Uherefoze, ac. Sed Ajourna- 


Ur. 
. 


Commyn verſus Kincto. 


ER ror of a Judgment in Durham, in an Ejectione firmæ of a 
Colt mine in the Pariſh of Cheſtin in the Street: The Defey- 
dant pleaded Not guilcy, & found againſt him, and Judgment to: 
the Plaintiff. The firit Erroa aſſigned was, That an Eyectione 
firme lies not of a Colemine, becauſe it is Quoddam proficuum 
ſubtus ſolum, and an Habere fac. poſſeſſionem cannot be thereof ; 
Sed non allocatur: Fo it is a pꝛolit well known, and whereof the 
Law takes bon conuſance ; and therefoze an Ejectione firmæ 
well lies thereof: And Tanfield ſaid, it was adjudged in this 
Court in the Caſe of Mr. Wyld that an Ejectione firme lies of a 
Boyllary of ſalt ; And it was cited to be likewiſe here adjudged 
5 Lawſon and Williams, that this Action well lies fo: a 
mine. 


Ormanvile verſus Pope, Cujus principium ante fol. was nam 
IN moved again rect of Judgment; And an —— 
taken, which wag not taken befoze, viz. Becauſe it is not a 
ged to what Parich in Londen he returned; but to London ge⸗ 
nerally; which is not god; but it ought to have ben to a Pariſh, 
from which a Venue might have been : Ind foz this cauſe all the 
Court held the Declaration tobe ill. To the ſecond exception, 
that notice of the time of his return was not alledged to be gi⸗ 
ven, and therefoze the momes are not payable ; Tanfield held, as 
this caſe is, there needed not any notice ; Becauſe the Act is to 
be done by a ſtranger, and his time of return lies as well in the 
notice of the obligo2 as of the obligee ; Wherefoze the obligo! 
done thereof. Ta the third exeepion tha the ome. uae 
t . | tha enue 

ve been from London, ſo from the body of the County, and not 
| the Pariſh of Bow, They all held the Triall fo2 this cauſe 
— * — * (Popham abſente) it was adjudged foꝛ the 


Edwards verſus Ouſley; 


A Crion foz theſe woꝛds, Thou art a witch, and I will prove thee 

a witch; It was moved in arreſt of Judgment, that the 
Action lay not, becauſe it is a thing ſecret in the mind, and can- 
not be diſcovered ; But all the Court held, that the Action well 
lay, eſpectally the wozds being ſpoken ſince the Dtatute , which 
makes every witchcraft Felony ; Uherefoze it was adjudged 


for the Plaintiff, 2 is 
| Fords 
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E Ndictment was preferred againſt him, upon the Statute of 
84.6. That he entred with tozce,@ Duleiled Harlakender,and 
held him out with fozce: The Bill was found Quoad the detain⸗ 
ment with fozce, and thereupon reſtitution awarded. And now 
tye Endictment being removed, and all this matter appearing z 
Jt was moved, that this Endictment was ill; Becaule it is not 
tound, = he entred peaceably, as it ought , accozding to the 
woꝛds of the Statute. And ol that opinion was all the Court. 
Jt was then pꝛayed to have rereſtitution:but it was moved, that 
it ould be ſtayed ; Becauſe it is onely matter in the Diſcretion 
of the Court: And it appears, that the intent of the Jury was 


not to find a Diſſeiſin; And if rereſtitution could be had, the 


Earl of Oxford who is in Mard to the King) is to have the be- 
nefit thereof ; And then Harlakender who had been 30 years 
in polleſſion chould be infmitely delayed and kept out of poſſeſſion; 
But yet being but to make rereſtitution after an ill Reſtitution, 
Popham, Williams and Tanfield held it to be reaſonable , and a- 
warded it, againlt the opinion of Fenner and Yelverton, 


The Lord Darcy verſus Page, Trin. 4 Jac.rot.1965. 


VAlore Maricagii : The Defendant tendꝛed a Travers upon the 

tender of Marriage alledged in the Court And it was there- 
upon Demurred; and after a at the Bar, adjudged, that 
the tender was not Traverſable in this Action: Foz Maricagium 
de mero jure pertinet Domino: And it the tender (ould be of ne⸗ 
ceſlity , the Loꝛd might be defeated of the Marriage; As it one 
takes an Jnfant,and go with him beyond the ſeas; oz if he Eſei⸗ 
gne himſelf to places unknown, at. And in valore Maritagii yon 
the death of the Heir, the Erecuto2 (hall not be c But 
Warberton ſatd, that foꝛ an Yeir Female, becauſe the Loꝛd hath 
two years after her age of 14 to make tender of Marriage, the 
— — Traverſable. Mherefoze it was adjudged foz the 

ntitt. 


* 


Anonymus ,,.,,. Paſc. 4 Jac. rot. 513. 


Ower The Tenant pleads Releaſe of the Demandant 
made to ſuch a Tenant in poſſeſſione renementorum prædicto- 
rum exiſtent. And becauſe he doth not ſay, that he was Tenens 
=P —_ it was held to be noplea, and adjudged foꝛ the 


(12) 


(13) 


(14) 


— 


———— 


Termino Hillarn Anno quarto 


— 


Stead verſus Moone, Mich. 2 Jac. rot. 140. 


(15) Deb upon a Bill obligatozy ; The Defendant pleaded Non eſt 


factum: The Jury found a ſpecial Uerdict, finding the Bill 
in hæc verba : YUyereby appears, that the Defendant and one 
John Smith, ſealed and delivered that Bond, and were joyntly 
obliged ; And the ſaid John Smith ig yet alive. And it, ac. And 
it was adjudged without argument fo2 the Plaintiff, 


Smith verſus Gatewood, Trin. 3 Jac. rot. 191. 


E eſpaſs, in a place called Horſington Holms: The Defendant 
1 Juſtifies; Foz that Scixwold is an ancient Uill, adjoyning 
to the place where, c. And that within the laid ill is, and 
time whereof, ac. hath been ſuch a cuſtome, That every inhabi- 
tant within any ancient Meſſuage within the ſaid Uill, by rea- 
ſon of his Commozancy therein hath had Common in the place 
where , toꝛ all his great beaſts , at all times of the year, ac. And 
ſo Juſtifies as an Jnhabitant ; And it was thereupon demur⸗ 
red whether ſuch a pꝛelcription anduſage in a Uill foz the In 
habitants, foꝛ Common and matter of p2ofit be god; And atter 
argument at Bar and Bench, It was reſolved, that it was not 
god : Foz Jnhabitants,unleſs they be incozpozated,cannot pze- 
cribe to have p2ofit in anothers ſoil , but onely in matters of 
eaſement, as in a way oz cauſey to Church,o2 ſuch like; ſo in 
matters of diſcharge/ as to be diſcharged of Toll,o2 of Tythes, 
oꝛ in modo Decimandi, oꝛ the like: But to have Intereſt, it can- 
not be; Foꝛ that ought to be by perſons mabled who are al: 
ways to have continuance ; Foz if there ſhould be ſuch pꝛe⸗ 
ſcription , Then if any ot the Jnhabitants depart from their 
ancient houſes, and the houle continues empty; the inheritance 
of the Common ſhould be ſuſpended, which cannot be. Noz can 
ſuch a Common be releaſed; Foz if one inhabitant ould re- 
leaſe, another which ſucceeded him might claimit, which is a- 
gainſt the Rules of Law, that an Inheritance in a pꝛotit ſhould 
not be diſcharged ; And by ſuch pꝛeſcription a maid ſervant 0! 
Child who reſides in the houſe is laid to be an Jnhabitant, 4 to 
have the benefit of the Common: which would be inconvenient; 
Uherefoze they all reſolved , That ſuch a Cuſtome alledged, 
by way of uſage (not otherwiſe) is not god; and adjudged it 
foz the Plaintiff : And it was ſaid to be ſo reſolved, Trin. 33 
Eliz. rot, 422, betwixt Lawrence and Hull. And Coke cited, that 
19 H. 8. in Spelmans reports, It was adjudged acco2dingly in 
this Court, Vid. 7. Ed. 4. 26. 15 Ed. 4. 29. 18 Ed. 4. 3. 20 Ed. 4. 
10. 9 H. 6. 62. 18H. 8. 1. 
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Hennings verſus Paucharden. 4 


lecdione firmæ: of a Leaſe of Talbot of a (1) 
If Welluage in Daint Clements Pariſh. Jt 
9 was found by ſpecial Uerdict ; That Talbot 

AY 10 Junii 44. Eliz. by Jndenture demiſed to 
SS Pauchard the ſaid Meſſuage Habend. a die 
dat. Indenturz prædictæ fo2 his life, with 
letter ofAttomy to makeLivery;Ind that the 
: Attomy made Lavery 23 July, dc. And whe- 
ther this Livery made after the day of the date, was gud oz not, 
was the Queſhon.Popham, Fenner and Winch, held it to be void; 
becauſe it was made by Attozny who had not any ſuch war- 
tant; Ind Popham ſàid, it the Dad had been deliveredafter the 
day of the date, and then Livery had been made by Attozny, it 
had been well enough, and ſo it hath been adjudged ; But they 
held, fozaſmuch as the Jury found that he demiſed 10 Juni: 44 
Eliz, by Jndenture of the ſame date; Jt is a Demiſe at that 
time; and when they afterwards find , that Livery was made 
23 July, That is repugnant and void. The Recozd allo was, 
that the Livery was made 23 Juli ejuſdem menſis Juli, which is 
alſo vord: there being no moneth of July mentioned befoze. 
CUherefo2e it was adjudged fo2 the Plaintiff ; Foz the Deten⸗ 
dant claimed under that Leaſe. 


Benſon. verſus Morley, Mich. 4 Jac. rot. 


Ction fo2 theſe woꝛds; Thou haſt robbed the Church (innu- (2) 
endo the Churchof Saint Alphage ) And thou haſt ſtollen 
the Lead off from the Church ( innuendo the Church of Saint 
Alphage afoteſatd) The * pleaded Not guiliy: And — 
er 
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ter Uerdict foz the Plaintiff ; It was moved, that the woꝛdg 
were not Actionavie ; Foz they do not impozt of themſelves 
what Church he robbed, noz that he robbed any material 
Church. Foz the robbing of the Church is oftentimes ſpoken of 
ſuch who detain Church duties on the like: And it Chall not be 
helped Un the ſubſtance by the innueudo. The- pulling of Lead 

o from a Church, which is fired to the Freehold , it not any 
Felony in it ſelf ; Wherefoze the Action lies not. And of that 
opinion were Fenner and Williams: But Popham, Yelverton and 
Tanfield è contra; Foz the woꝛds are to be taken atcoꝛding to 
the common parlance, and to be ſpoken in the wozlt ſenſe accoꝛd⸗ 
ing to common And thereloze when one ſaith, 
Thou haſt robbed a Church, That is, in a Fellonious manner; 
And the innuendo ſhewes to the Court what Church he intend- 
ed; And the addition, And thou haſt pulled off the Lead, is a 
further addition. And not a chewing wherein the Felony con⸗ 
ſiſted, which he intended: And therefoze Tanfield ſaid , there 
was a difference where he ſaid , For thou haſt, and, And 
_ haſt , &c. Uherefoze it was adjudged foz the Plain⸗ 
fi # | | 


Showel verſus Haman, Paſc. 4 Jac, rot. 


AD for theſe woꝛds; Thou haſt been in the Gaol for ſealing 
of a Pan; Jt wag held, that the Action well lay, Although 


doth not charge hum with any Felony. | 
G3 Brigate 2 Short. 


E firmz : Ok a Leaſe 21 Octob. 4 Jac. Et Quod poſies 
L- ſcilicet eodem 21 die Octob, ann. 3 ſupradicto, he ejected him 
N — — It was —— meek of 

udgment ; ectment - Alledged to be a year 
—— the Leal, is void and ill, and no ment ought to be 
. And of that opinion was T aaficld ; Foz there is not am 


= 


year mentioned of de Anno 3 Jacobi; And then there is not 
any year when the Ejectment was. But Fenner, Williams and 
Yelverton è contra; Betauſe the woꝛds be, Poſtea, ſcilicet eodem 
21 die Octob. And therefore there needed not any year to be 
mentioned: And the addition of a year which was not men⸗ 
tioned befoze, and which is repugnant to that day which was 
mentioned, is idle, and ſhall be taken foz Null; Et poſtea the 
ſame day, ſhall be god enough. Mheretoze it was adjudged 
koꝛ the Plaintiff, 
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| Leiceſter Foreſt, 


Inn to confer of matters concerning the-Fareſt of Leictſer, by 
the Kings command; The Foreſt being the Kings in right of 
his Duthey of Lexcafer : upon theſe Queſtions. : Firſt »1 whe- 
ther the owners of Woods in a Foreſt or Chaſe, in the hands 
of a Subject, may fell them at their pleafure without Licence, 
and keep them incoppiced as lang as they pleaſe. Secondly; 
whether the owners of Land within ſuch a Fereſt, might E- 
rect Lodges for Warrens , or make Conyberries, or keep ſheep 
there. Thirdly , whether they who affirm that they have 
Parks within ſuch a Foreſt , by Charter or preſcription , which 
have lain tor forty years or; more, may now encloſe them, 
and keep — encloſed as Parks. Fourthly, whether Deere 
coming out of the Foreſt into ſuch eneloſed grounds, may be ki 
led by the owners. of ſuch grounds. And upon theſe Queltions, 
the Counſel of boch parties being there; Firſt, they all held, 
That 2 Foreſt may well be in the hands of a Subject, and ſhall 
be uſedd as a Foreſt,” if the 2 — Authority 1 
words for the Adminiſtration of Juſtice there, and tor his Juſtices 
to come there: And that if ſuch a Grantee might have Commiſ- 
ſioi in ſuch Cafes, to uſe and have Officers of a Foreſt; Then 
it ſhall! continue a Foreſt in the hands of à Subjet :; Otherwiſe 
without fuch liberties, it is but a Chaſe being in the hands of 
a common perſon... And Pam ſaid, That he had ſeen fuch 
liberties of Poreſt granted in that manner. Secondly, they all 
held, That in ſuch Foreſts or Chaſes (being in the hands of a 
common perfon) Thoſe who are owners 'of Woods may cut 
them down at their pleaſure, withour Licence or veiw of the 
Foreſters -: But yet in ſuch manner as they ought alwayes to 
leave ſufficient Vert for the Deere there. Thirdly , they all 
held, that they may preſcribe to have Warrens or to keep theep 
in Foxeſts,although they were in -the Kings hands. But without 
a ſpeciall preſcription it cannot be: And in fuch cafe of pre- 
ſcription for Warren, Although it had not been uſed for divers 
years, if he had it by grant, -or*can prove it by preſcription, a 
Now aſer is no canſq of forfeiture theteof. But Sir Euw. Coke 
faid, it had been adjudged , That the Nan uſer of a Fair or Mar- 
ket, or Courts, or ſuch like liberties wherein the Subjects have 
Intereſt ſor their common profit. or common Juſtice, is cauſe of 
ſeiſure of them: But the Non uſer of Parks or Warrens, or ſuch 
like, whichare to the profit onely, or pleaſure of the owner, is not 
any cauſe of their loſs or forfeiture, And he ſaid, it was adjudged 
about 18 Elis. in the Caſe of the Lord Hatton in the Kings Bench 
upon Demurrer ; That one might well preſcribe to cur down his 
oods in a Foreſt , being in the Kings hands. Which Popham 

X 2 affirmed 


| ae: This Term all the Juſtices and Barans met at Serjeants 
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affirmed; but ſaid, it was adjudged otherwiſe about the ſame time in 
the Exchequer. Alſo they held, That if one hath a Warren by 
Charter in all his Mannor , He may erect a Lodge, or make Cony- 
berries in any place of the Mannor at his pleaſure. .. But if he claim 
it by preſcription 3 he ought to make the Conyberries in ſuch pla- 
ces wherein they have been uſed , and not in others. Fourthly, 

held) That Parks being layed open to Foreſts for forty years, may yet 
be encloſed again; And they may kill any Deer. which come there- 
in.  Fifthly , that encloſures cannot be in Foreſts or Chaſes, 
unleſs with low hedges which may not diſturb the game. And 
although Encloſures have been continued for fort — together, 
if they were not before, that they may well be deſtroyed and laid 


open. 
Sir Drue Druries Caſe in the Court of Wards. 


6te: This Term in the Caſe of Sir Drue Drurie for the Ward- 

ſhip of Sir Rob. Drurie, It was reſolved by the two Chief Juſtices, 
and Chief Baron; where the King had a Ward and granted it over: 
And after the King made the Ward Knight during his nonage ; 
That it was a diſcharge of the Wardſhip : But in ſuch manner onely 
as if he now came of full age. But it doth not diſcharge him of the vas 
lue of his Marriage, or of the forfeiture of his iage, if he had be- 
fore given cauſe of forfeiture thereof: For they be Intereſts veſted: 
And as things veſted ſhall not be diveſted: And preſently by his An- 
ceſtors death he being within age, and in Ward, the value of the 
Marriage is thereby given to the King, and by him transferred over 
to the Grantee: And although the Ward be made Knight; That 


makes him queſs of full age as from that time, and to have all privi- 
ledges as one of full age: Wherefore until his marriage ſatisfied the 


Grantee ſhall hold the Land. But at the Common Law, before the 
Statute of Merton, if the Heir in Ward had been made Knight, he 

reſently might have entred upon'his Land : And the Land could not 
bo holden for the value of his Marriage. But now the Lord at his 
full age ſhall hold the land until his Marriage ſatisfied ; and 
ſo he ſhall; do although he be made Knight, And they held, 
that although the Heir in Ward, were created a Duke er 
Baron, yet it will not make him to be out of Ward: For it is but a 
dignity to his eſtate , but doth not enable his perſon to do the ſer- 
vice of Knighthood : And it was alſo held by them , Thar if 
the Heir within age be made Knight, although he fatisfie for the 
value of the Marriage; yet the Lord ſhall held it untill his full age 
of 21 years, 
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The Lord Buckhurſt verſus Sir John Lew ſon, in the Court of Wards. 


Ic was reſolved by the two Chief Juſtices and Chief Baron: (7) 
W 


. 
fot the payment ot his De | U; an 
—— the in ſtrangers, and died, his Heir 


Wife of Mz. Edward 1 Ing 
Yer apparant of his Hilter, which 


thildꝛen, p Father being dead, 

ly, becauſe it is in recta lineaʒ And the F | they 
in loco paretitis, # the ſame care # affection which was intended 
to be to their Father extends to his childzen: But peradventure 
if in ſuch Caſe; at the time of ſuch conveyance ma de, te Father 
were alive, and after dyed in the lite of the Gzandfather, it 
had been within the Equity of the ſaid Dtatutes, becaule they 
be Heirs to the Gꝛandtather; But if after ſuch a conveyance 
made, the G2andfather dies, and the Father ſurvive, whether 
this conveyance be within the Datute of 34 H. 8. was doubted ; 
And Drapers Caſe in this Court was cited foꝛ the UWlardſhip ot 
Boyer the Don of the Daughter of Draper, to whom Draper had 
conveyed his Land & died; # his Daughter #Yar (5 mother of 
Boyer) ſurviving him, it was reſolved;p he ſhould not be in ward, 


James Piers verſus William Gore, 


42 fo2 woꝛds; foꝛ calling him Thief: The Reco2D ot Niſi 
rius was; Qyod prædict us Willielmus dixit de præfato Jacobo 
hæc ſcandaloſa verba ſequentia; He (præfatum Willielmum innuen- 
do) where it ſhould be Jacobum, is a Thief: The Jury found 
the Defendant guilty de interius ſpecificatis, Now thts fault be- 
ing ſpied,and not befoze, it was moved in arreſt of Judgement, 
That no Judgment can be given upon this verdict ; And of that 
opinion was Tanfied, betauſe þ verdict is given a = _=_ 
; Kecoꝛd; 


(8) 


— — 
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Recozd; and if there Could be any amendment it would alter the the 
verdict, whichoughs cat to be in any Cale: And although the 
Roll in Court and the 9 File were — to be gud, 
vet it could not be now But P 

Yelverton and Williams (abſence Fenner) 53 - that very 
well amendable; Foꝛ when it is laid at the firlt, Qyad dixit ge 


milpziſion) ac. WWlheret 
—— acco2dingly and th lair yad Judgement. 
Colvile verſus Parker. 


| ns On: of 27 Elz. of Fraudulent 
voyances : Se i y, Tanſield cited it 


to be 
dinone Woodies Cale: way, = ; Jon (6 


1 of 
Faſon of a poztion given by his Mies frien 


» and had 
cugh ben ie a, 


Harris verſus Dixon. 


AC foz theſe woꝛds; Thou haſt procured one Smith te 
come 30 — to commit perjury before my Lord of Win 
cheſter, and haſt gi given him 10 1. for that purpoſe, Iftor Uerdid. 
989 arreſt of Judgement , chac an Action lies 
not fo2 theſe woꝛds Bend l is nas. all dz that be 
committed perjury , noꝛ that the Biſhop of Wincheſter was 
ſuch a perſon befoze whom pexjury might be committed; 
no2 that it was in any Court: Sed non Allocatur; Foz it is 
a great imputation , and thail be intended in the wo 
part: Uherefoze it was adjudged kor the Plaintif, 


Blyth verſus Topham. 


Ction the Cale; Foz that * 
A Common, by 4 — whoreot hi 


(as in reaſon 
Term: vet it 


à pit in ſuch a 
being Tramng- 


there; Fell ars the tal pes and periſhed: The Delendant plows: 
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ded Not guilty, and found faz him: And now the Plaintiff; to ſave 
coſts; moved in arreſt of Judgement upon the verdict , that 
the declaration was not god; Foz when the Mare was 
ſtraying, and he ſhews not any right why his Mare ſhould 
be in the ſaid Common, the digging of the pit is lawkull as a- 
gainlt him: and although his are fell therein; he hath not any 
remedy ; Foꝛ it is damnum abſque injuria ; UWherefoze an Action 
lies not by him: And of that opinion was the whole Court: 
Uherefoze it was adjudged upon the declaration, that the Bill 
ould abate ; and not upon the verdict. 


Banning verſus Fryer, 


A Libel was ſued in the ſpiritual Court; Foz that he ſpake 

tele words, vel hiis fimilia, &c. The Defendant was there 
condemned,and coſts taxed to 18 l. and upon a Significavit, In Ex- 
communicato capiendo iſſued; and betoꝛe it was returned, oꝛ he 
taken, a general pardon was publiched; And afterwards he 
was taken by vertue ot an Excommunicato capiend. and be- 
ing thereupon bzought to the Barre by an Hab. corpus, Jt 
wag pmayed that he might be diſcharged ; Foz the pardon 
diſcharges the matter of contempt , and then the impulon⸗ 
ment thereupon is Diſcharged. But it was reſolved , that 
this taxation of coſts , being foz the Plaintiffs benefit, is 
not diſcharged by the pardon, and by conſequence the ercom- 
munication. thereupon is not diſcharged , foz that depends 
upon the pꝛincipal; Uherefoze he was remanded ; And in 
this caſe they held ,. although the Libel. was, that he (pake 
e words, vel hiis ſimilia, &c. which is not god at the 


the courſe of the Common Law ſhall: not control it, no: 
(hall ſay that it is void: Wherefore, xc, h 


| Doctor Atkins verſus Gardener, 
the Dtatute 


is te be bzought 
— 2 — — — 
ameterte that duty to the lucceſloꝛ of hum who ——_— 


ommon Law, yet the ſpiritual Court uſing that manner, 
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and not to his Executozs ; The Action being b2ought ,- foz 
that he practiſed Phyſick in Loudon without Licence of the 
Colledge of Phyſicians, againſt the Dtatute of 14 Hen. 8, 
UWherefoze it was adjudged foz the Plaintiff, 


Smith verſus Malings. 


— — The D?fendant avows fo2 Rent ok 20 l. reſerved 
upon a Leaſe fo2 years of 30 Acres of Land, made by 
one Haſtings ; and conveys the Reverſion to himſelf; The Plain⸗ 
tif Chews, that 60 Acres of thole 80 were evicted by elder 
title; And therefoze demanded Judgment, becauſe the De- 
fendant avows foz the intire Rent: UWhereupon the Pefen- 
dant demurred; Becauſe the Plaintiff ought to have Thewed 
how much of Land in value was eviced, and what part 
remained ; Foz the Kent is not appoztionable accoꝛding toths 
quantity , but to the value of the Land evicted. And of that 
opinion were Popham and Tanfield ; That the Plaintiff on 
his part ought to ſhew the value of the Land evicted, 
and how the Kent ought to be appoztioned, and what part 
remained, and to tender it: Foz what the value is, and hoy 
the appoztionment ſhould be, are both in his notice; and becauſe 
he hath not done lo, the plea is ill in all. Ind Popham 
ſaid, if the Lelloz take a ſurrender of part of the Land, 
there ſhall be appoztionment, and there the Lelloz in his de- 
claration in Debt, oz in avowry foz it, ought to chen 
the appoztionment , and demand that which is due foz the 
remainder ; Foz it lies as well in his notice as in the Leſſes ; 
But of an eviction peradventure he may not have conuſance, 
wherefoze he who pleads it, ought to ſhew the value thereof, 
and the appoztionment : But Williams held, that the Leſſo; 
ought in his avowry oz declaration to Chew the appozttonment; 
Foz he ought to take knowledge of the eviction, and of his 
own Title; And he ſaid, it was lately ſo adjudged in the 
Common Bench, betwirt Moyle and Ewer : UI 2e the 0- 
ther Juſtices did not ſpeak thereto, but d adviſe, E 


Adjournatur. 


Sir Richard Champernow verſus Sir William Godolphin. 
Mich. 4 Jac. rot. 259. 


Rror: To reverſe a Fine levied by Charles Earl of Devon, 

nd bought the Uirit, as Couſin and Heir of the Earl of 
evon, and aſſigns the Errozs; and bzings a Scir.fac. ad audiend. 
Errores, and doth not chew in either of the laid Mrits, how he was 
Couſin to the ſaid Earl ; And foz this cauſe the Defendant plea- 
ded in abatement of the Mrit: and it was thereupon demur- 
red in Law: And after Argument by W in the 


JA ont Regis in Banco Regis. 


„und by Sir Francis Bacon foz the Defendant : * The 
RN Tipe be without Gewing how 
NNE Scir. tac, Jog the one iS 


Court reſolved, 


ow- Couſin — (9 be thewed in the Wie 
| ſite, that the title be ſhewed therein, unleſs it be 
a 3 bAng# & Common courſe ; Xs where 
mal R re- 
mainder, rl Yer ine is to entitle himſelf | he ought to — 

gal (pecially tow Conn in, 02 how he yath the Remainder; but other- 
0 


hin ſome ſuch rits, it is ſhewn How 
Cant BY m Verna Ne andis god enough, vet it is nat of 
efſity ” Fad che omicting thereof is no cauſe of abating the 
Marit Vide 33 H. 6. 54. 34 H. 6. 44. 38H. 6. 17. & 39. Ar: 
35. book of Entries 272. eben ann io ker 
r afterwards the Defendant anſwered to 


In nullo eſt Erratum, 


um ante, — Et quod Euter, 
c 1 


1 by 
ha Decem tales awarded de circumſtanti- 
125 15 Mn 
was Exronequs the Sheriff bad not 

dope Ka but thoſe were 
l any ſuch ; here- 
EIT rhe wehen . 
4 relied upon the Caſe. RY 
e a Ven. fac. being 
eee eee Q. Eliz. and 
an alias Habeat corpora , pro defectu jurator. 
of the-Hing who now is, which was; 
Juratot. napet { ummonit. in cur. noſtr. Et 


= * 105 us 


a 


nat eis Decen e bender ene and Ju 
ment ther cher wag Bara his cauſe reverſed. And another 
preſident” ar, of a Judgment given in the 2 


Than Goodwin and others, c_ 
it. Bit age rr 
Ad 7 ugs with Ne prius in the time of the King 
at Iurat. noper” ſummunit. in curianoſtra ; 
tot bern any ſummons in cur. of the 
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dents; that amendment ſhall be of ſuch ju 
the trial, to make them accozd. with the 


and lo awarded; And the Judgment was affirmed, 


Chat the Defendant ſaid, Askot ha Wig 


ment in this Court, and to2 this cauſe Erro aſligned and re; 
verſed; ſo Williams held here, and that there was.not aw 
ferente betwirt the Caſes. But Popham, Fenner, Yelvertoi 
and Tanfield held; that this Writ is well amendable, the tri 

god, and the Judgment not Erroneous; Jud there is great dif: 
ference betwixt the ſaid two Caſes which had been adjudged, 
and this Cale, And that the ſaid Caſes are god Law: 100 
in the firſt, the Hab. corpora is of Jurozs ſummoniti in curia no- 
ſtra; Et quod ad illos apponat Decem Tales. So the Sheriff 


not any authogity apponere Decem Tales, but to the Jurozs 
ſummoned in cur. Regis, and there was not auy ſuch; So as what 


the Dheriff did was without any Warrant, and 
thereupon Erroneous : But it is not here commanded” 
UUrit to apponere any Tales to the Jury firſt ſummoned, and ſo L 
great differente. The ſecond Cale is of a Diſtringas with Ni 
1 Zuthonty to the Juſtices ,. who. being 
Hultices by that | Commiſſion, and not having authozity 
to take any Jury, but ſuch which was ſummoned befoze in cur, 
Regis; there being none ſuch,the trial therefoze by another Jury 
wa$ertoneous; But in this caſe, the Juſtices ot Durham are 
oziginal Judges of the whole Recozd, and had the Retoꝛd be 
ſoꝛe them at the time of the trial: And the Roll being Long is 
a ſulbictent Warrant unto them,fo2 the trial: And the Writ 
being variant, it might be amended there, and ſo may be wel 
amended here. And although the trial is there by part of the 
Tales: yet that. Tales was awarded and returned by co 
of that Court, and veiw of the Roll, and not upon the JUrit: 
ban divers pꝛeli⸗ 


UUherefoze it is god e And there 
| ment tz add Tutits after 


| * e Roll, When that is 
well made, as in this Caſe it is. Ind therefoze Tanheld cited 
Short and Arundels Caſe, where a Ven. fac. bare Teſte upon the 


Sunday; after trial it was amended. And Gonnel and Bradiſh's 


Caſe; where a Ven fac. bare Teſte out of the Term, and being 
. Erroꝛ, was amended, and made to with the 
Roll, and the Judgment affirmed. And a third p{ſident he ci⸗ 
ted, but remembꝛed not the names, where a Diſtringas wag a- 


warded time after the trial, yet the 929 gad, it was 
amended : fo they all held here, that it was amendable 


Dame Moriſon verſus Cade, Hill. 4 Lac. rot. 1153. - 


 Crion fo: wows : Whereas che was a toidaw.and in 
Communication wit E. of Kent about her 
eee hr urge 


the uſe of her body (innuendo, That he 


WY 

| * copylation with 
her) ubi revera he never made any ſuch repo2t, Aud te! bn 
age) 


the Earl of Kent and others, were ſuitozs unto! het for N 


_ ——_— _ CO — _ _—_— _— 
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age, and by reaſon ot that ſcandal deſiſted his ſuit, The Defen⸗ 
dant pleaded Not guilty, and found againſt him to 200 l. Dam⸗ 
ages : And it was moved in Arreſt of Judgment, that the wozds 
were not Artionable; Foꝛ the firſt woꝛds may have a god intend- 
ment: Is a Phyſician may have the uſe of her body, ac. And the 
innuendo cannot alter the woꝛds: Sed non allocatur; Foz the words 
in cannot have any reaſonable conſtruction, and they 
bettaken accoꝛding to the uſual and common ſenſe of them 
which ts very ſlanderdus to a Ladyof ſuch reputation:Uhere- 
foze it was adjudged fo: the Plaintiſt. And this Judgment was 
afterwards affi in a Writ of Erroꝛ. 


The Earl of Northumberland verſus Byrr, Mich, 4 Jac. rot. 

Ction. upon the Cale; Foz ſlandering his Title: Where- 
A as Henry Earl of Nudel was led of the Mannoꝛ of 
Hazelbert Brian in Fu, and gave it to Henry Earl of Northumb. 


in Taib which deſcended to the Plaintiff : And whereas the De⸗ 
kendant was a cuſtomary tenant fo life ot᷑ a Meſſuage, and cer⸗ 
tain Land, parcel of the Mannoz 5 Ind the Plaintiff was in 


communicanon with aue Powron i Feb. 1 Jac,: tomake a Leaſe 
foz rears of that Land unto him to commence after the Defen- 
dants eſtate foz life was determined: Fox dohich > the ſaid 
Powton agreed 2 — and there and then offered foz 
it 500 l. That the Defendant —— and intending 
thele words gm dhe firſt of March, A | _— e 
thele woꝛds upon the fi arch, Anno primo Jac. The late 
Earl of Arundel Lord of the Mannor of Haz. did make a Leaſe of 
my Tenement in Haz. unto one Mr. Staugbton for 60 years, to be- 
gin after the expiration of my cuſtomary eſtate, &c. And the ſame 
is a good Leaſe : Ubi revera the (aid Earl of Arundel did not 
make any ſuch Leaſe. By reaſon of which wozds , neither the 
ſaid Powton, noz any other would give him ten pounds fo? 
the laid Leaſe. UUherefoze, ac. The Defendant juſtifies ; Foz 
that Henry Earl of Arundel, befoze the gilt alledged to be made 
to the Plaintiff, made ſuch a Leaſe to Stoughton foꝛ 60 years; 
And that Stoughton conveyed that Leaſe unto him: | 
he in maintenance of his Title ſpake theſe woꝛds; The Plaintiff 
replies De ſon Tort _ ſans tiel cauſe ; Id Jlue joyned , and 
found fo2 the Plaintiff, to his Damage of 1001, And it was 
now moved in Arreſt of Judgment; Firſt, that the Plaintiff 
alledgeth his Communication of the bargain with P. to be 1 Feb. 
1 lac. and chews thoſe woꝛds to be [ x Martii primo Iac. and 
doth not chew the communication ol the Bargain to be continu⸗ 
ing 1 Marcii primo Iac, otherwiſe there is not any cauſe of 
Action: Sed non allocatur ; Foz it ſhall be intended continu⸗ 
ing: Foz when it is alledged , that the Defendant know? 
ing it, ſpake thoſe woꝛds to the intent to hinder him of his 
P 2 bargain, 


(18) 


Foe 

Mannor, did 

make a Leaſe of my Tenement, &c. and he doth 
Hen.Earl of Arundel made the Leaſe, noz when he made it. and 
if any other Earl of Arundel made the Leaſe , oz if he made it 
after the gift in Tail, it is not material: Sed non allocatur; Fog 
it hall be intended in the wort part, and accozving to his intent, 
Ehre thar he Jultfying the wo ALES of The Aſi 
rv1y) : : 
ment of the Leale, and in maintenance of his own Title, 


that he 
Tile 
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anger whichts nat L: And 
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Alington verſus Yearkner, Paſch. 4 Iac. rot. 


Ebt, regained and ſo) (ch an Win 
teu bargained and ſod ſach an Wdroſan t 1 


Dilcharged, 
r from all bargains, 
1, &. The — 


: was thettupon 
$ how ye Diſcharged, at. 


was all the Court. UWherefoze without ·a —.— 1 
de r as a 
judged koz the Plaintiff, 22 Ed. 4. 40. 18 Bat 237. 


Tymperley verſus Coleman. 


Cir. fac. bail: 2 t the Pzincipal 
8 0 — == fac. — And upon motion 


Die! 


and 5 — — DS Do 
.Starutes, 


Mhich oughe to be 


e 


* 

nt ; 
Chaiſe the he were av 2 the tinie 7 he 
8 Elhornnges ( t was adjudged foz the Plain- 


Jobnes verſus Williams, 


Ction fur trover of gods, and converting them. 
A . by s in market, whereby he jultifies the 
Conderſion; he was — to be no z becauſe it a⸗ 
3 NEA 
if he 125 not Tros pien „a Nikil dicit Chould be en- 
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Memorandum 


(1) 


(2) 


(3) 


40 ji t 
10 0 _ Os 
1/110 8 166 Termino Trinitatis Anno quinto 
it Emorandum, upon Wedneſday the tenth of June, this Term 

Will | M Sit Fohn Popham Chief Juſtice of the Kings Bench d 

11 this life, being a moſt Reverend Judge, and a hs 
1 great Learning and Integrity. . 

UN Mantle verſus Wollington. 

11 (4) E Jectione firmæ, Of a Joynt Leaſe by two: Upon Not guilty , 
Cal MN: a ſpecial verdict was tound,That the two Leſſozs were Tx 
1 nants in Common; And whether he might declare of a joynt 
1 Leaſe oꝛ not, was the Queſtion, Fennor, I elverton and Tankeld 
. held, that the declaration was ill; Foz he ought to have Decig- 
1 red upon ſeveral Leaſes of their ſeveral parts: But Willians 
1k conceived it to be well enough. The matter in Law intended to 
WI be found, was; A Copyholder commits walt ; the Lozd after- 
wy! wards accepts of the Rent, whether that chould Barre 2 m to 
Om: enter foz the fozfeiture. But no reſolution was given 

4 Lo werſus Sanders, Trin. 4 Jac, rot. 354. 

ih. (5) A fo2 theſe woꝛds Thou haſt ſtoln my Wood: Jt was 
1 - demurred in Law, whether the Action lay; And adjudged 
. (without argument) foz the Plaintiff ; Foz it Gall be taken in 
PRE the wolt part: And Wood is to be intended of that which is 
MUIR cut down, actoꝛding to the ancient rule; Arbor dum creſcit, Lig 
14 num dum creſcere neſcit. 

1% The Biſhop of Peterborough againſt Catesby, Paſch. 5 Jac, 
01 rot. 481. B. R. & Trin. 4 Jac. rot. 1928. C. B. 

. (6) Rror : Of a Judgment in Quare impedic , foz the Church of 
1 Wheflam ; The on upon demurrer was, whether the 
ly time to collate within ſix moneths (all be reckoned accozding to 
. twenty eight dayes to the moneth, oꝛ accozding to half a year; 
WHO dividing the entire year into days: And it was adjudged in t 
0 Common Bench; That he could not collate untill after the 

ik rear, acco2ding to the days, and not at the end of ſir moneths, 
mM accounting twenty eight days to the moneth; Foz the Biſhop 
. had collatedafter the ſix moneths paſt, but within the half year, 
ve being ſirten dayes moze then the tix moneths ; And Erroz was 
4 aſſigned in this point in Law. And alter argument by Dode- 
ith ridge the Kings Dolicitor foz the Biſhop, and by Yelvercon fog 
Wit. the Defendant ; Jt was reſolved by the Court ane ce Kr 
Wi” firlt Judgment, that the collation ought to be after the hall 
5 year, and not befoze ; Foz they held, that Tempus ſemeſtre in 
lt. the Statute of Welt. 2 Cap. 5. is intended half a year accoꝛding 
Wi. | to the dayes of the year, which contains in the whole 365 Daves | 
0 | which 


, 
, 
t 
| 
5 
) 
: 
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which being divided, the half year is 182 days, that time thePa- 
— ith to pzeſent; who is the perſon chiefly regarded in Law. 
But they all agreed,that a moneth ſhall be accounted 28 days to 
the moneth, in caſe of a Condition foz rent, 38 H. 6. 7. incaſe of 
Jnrollments, as; Eliz: Dy. 218. in caſe of-a Let held with- 
ina after Paſch. NG And generally — — caſes 

e the Dtatute ſpeaks of moneths ; where t tatute 
. ars, it is to be conſtrued as befoze, (viz.) 182 days 
to the half, as it is 17. Eliz. Dy. And Yelverton ſaid, that he had 
lan in Juſtice 


Spelmans repo2ts, a caſe betwæn Doctoꝛ White, 
and the Biſhop 


of Lincoln, where it wag reſolved accodingly in 
caſe of Quare impedit/; And that Jultice Walmeſly chewed unto 
him a in the/time of Ed, 1. (which was immediately 
after the 'Stacute,) where it was reſolved , That cempus 
ſemeſtre ould be taken fo2 the half dear, and not foz ſix monci hs 
onely ; Wherefoze the firſt Judgment was affirmed. And it 
was here further ſaid to have been reſolved, that the Metropo⸗ 
litan may not pꝛeſent after the aboidante ot᷑ the Church until 
me year fully ended: And by the ſame reaſon; the Ozdinary 
Collate until after the half year be ended. | 


Loeeches Osſ e. 


E kus. brought by Leech, to reverſe an Outlawry upen the 
Statute of 5 Eliz. of Perſury: The tirſt Erxroꝛ aſſigned 
was ; fot that he was Cndicted by the name or Nicholas Leech, 
de parochia de Algate, and Doth not Chew in what County Algate 
is. Decondly, foz that a County Court was held 23 Feb. and 
the next County Court was held >z March following, ſo as 
there were not 28 days between thoſe two County Courts, as 
there oinght to be by the Law, excluſive and not incluſive; And 
kor the firſt cauſe it was reverſed, although it was objected to 
be well enough , becauſe Middleſex was in the margent, lo the 
Pa rich Hould be intended to rifer theretd; - But becauſe an 
County iy the margent hal boreferred-$o h fte Where te 
County in the matgent cha place where t 

— tom NEED and not to the Endictment ot the par⸗ 
955 18 of 8 H. 6. there ought to be the addi- 
tion of he place and County where 2 inhabits : 
Therefo2eit was held to be ill, and reverſed.Fe2 the ſecond cauſe 
allo it was held to de erroneous : But Tanßeld (ard, that 
ought to be _ as an Erroꝛ in fait: Foz it might be 
Leapyeae Ad then it is god » and that maczer Iſl 


Bould 
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mommy 


Bould and others againſt Sir Henry Wynſton, 
- Hill. 4 Jac. rot, 396. 


EEA firmx ; Vpon a ſpecial Uerdict, the caſe wag ſuch; 
Sir Henry Wynſton by Judenture Covenanted in conſiders- 
tion of natural love and affection ro William Wynfien his eldeſt Son, to 
ſtand ſeiſed to the uſe of Milliam Mnſton for life, and after to the 
uſe of ſuch a Femme as he afterward d marry, tor life, Remainder 
to the firſt Son of the ſaid William Mynften in Tail: After 


8 5 
IHE 
ards Wil: 


took: to wife 
held, : 


of the Leaſe + Oh 
Court reſolved fo2 the 


las: Mherekcge, ac, Bi all 
be, A i 95 ban in conſideration ok Ma 5 
the love and affection to the Son, extends as well to 
Feme of the Don (whois quali part of the Son) as to the Don 
himſelf ; Foz that by intendnient is god cauſe of the Sons ad- 
bante ment, woe is the reaſon,that at the Common⸗Law the — 
| mi 
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endow his Feme i fads and a man may give 
alfectton 
cke iter Wherelon the ule bein well lene 


is the cauſe of the gikt t 
Secondly, that this Leaſe ſhall not bind the Eſtate of the Feme , 
becauſe there was a god Eftate by the firlk limitation, which 


be not deſtroyed, cannot be c edno2 incumb er 
db casted, berauſe l. hrelti ce — 
leaſt dale not d 


Intereſt to e it: 
it, 0 — out of —— Wien 


Henry Wynſton and may lawfullyc 
— * 7idged do he Plaintiff. Nas hn. ot 


Peter Lees Caſe in the Court of Wards, to be reſolver inn 
point. 
Butler oP Duckmancon, Trin: 4 Jac.1 rot. 2 37. Derbie 


to Richard Duckinsnwon ins 
Ind deviſed os Land to hs Coutn — 


if The ſaid ll 
Elon Mes with TEN 1 


whom the RT is limited, and they two entred, and had 

poſton) and 17 El relenibs John Duckmanton, the 

* in 5 Eliz. to Ri a Duckmanton ald 

ht e 
Gang hs Aten 0 rt 0 ler cr 


— entred, Et ſi, &c. r | 


was, — Richard Duckmanton b — 
as Tenant eee heven 
2 a Relnſnaco hem EE * 
* de A ber the c 
at the Barre, bm, F rh 7 rec 
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2 ed foz the Plaintiff, Vid. Lice. 107 7 Rd. 4.27 
2 eleaſe 8, 17 Ken, 7. 42. Mich. 39, 31 Eli 4. 0 
1 d Hill ipon 6 rolenſy to Tena byſ cuſerance, 


Clark verſus Cogge, Paſch, 4 ac. rot. 331. 


of Real Upon Demuxrer the Caſe Caſe was. That one lelg 

(19) „ Land 101 by reaſon there 
| Je. A. Land, there being ng 
3g ; And whether this were g 

: Ind reſolved A 


cauſe it is a 7 0 be — 


T fecal e eg an if 
. — lying together, and ſells three of them, 
reſerving — middle cloſe, and not any way thereto , but 


e ſold, he reſerved not any 
ail hve a5 ſee uncoi be 8. 


9 e Age ran fo RE De 


Hancock verſus Field, and others}Executors of Crone, Ha 
bY 4 Jace rot. 577. 
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is, becauſe in Þ one Caſe, the Land is bound by the warranty, 
and the reliefe is by reaſon of the Seigniory whereto it belongs, 
ſoit is a god Barre : So it ſhall extinguiſh a Rent reſerved up- 
on a Leaſe, although it be made betoze any Rent areare, be- 
cauſe it is due by the contract, which was betoze the Releaſe 
made; But this Covenant here is, merly future, and is not 
bzoken, noz to be ſued befoze the end of the Term; And a re- 
leaſe of Actions is not any Barre thereto,as Long 5 Ed. . is; and 
by conſequence, a releaſe of demand is not any Barre; And 
Tanfield cited a Caſe of one B. in 23 Eliz. to be adjudged accoz- 
dingly ; And fo2 that purpoſe, the Caſe between Hooe and Mar- 
ſhall, Mich. 39 & 40, Eliz, was vouched, where one became 
Bayle, and befoze Judgment the Plaintiff releaſed to the 
Bayle all Actions and demand 8, and afterward the Pein 

was condemned, and did not render his body; And in a Scir.tac. 
upon this Reconuſance, the releaſe was pleaded, and adjudged 
to be no Barre ; Becaule at the time of the releaſe, there was 


not any Kecogniſance in any ſumme, noz was _ op — | 
| the Court. 


due; Do here, ac. And of that opinion was 

In on was taken to the declaration, becauſe the bzeach 
was a in not deliveing up the houle well repaired at the 
end of the Term, and he doth not chew in what point it was not 
well repaired:Sed nonallocacur ; Foz the bꝛeach being accoꝛding 
to the Covenant, is ſufficient;Sut if the Defendant had pleaded, 
that at the end of the Term he delivered it up well repaired; 
Then it the Plaintiff will aſſigne any bꝛeach, he ought particu- 
larly to chew in what point it was not repaired, ſo as the Defen- 
dant might give particular anſwer therto; And Juſtice Williams 
ſaid, It was ſo reſolved in aCaſe between Boyle and Saxye,That 
in a declaration in Action of Covenant, it cufficeth to aſligne the 
bzeach as general as * Covenant is: Mherefoꝛe it was ad- 
judged fo2 the Plaintiff. 


Vaughan ver ſus Juſtice Williams, 


Rror of a Judgment in a Scir. fac. againſt him as Bayle foz 
ne Powel, was bought, returnable befoze the Juſtices 
and Barons in the Exchequer Chamber, upon the Statute of 
27 Eliz, Cap. And becauſe there was ſome doubt made of the. 
allowance thereof, it was moved in Court to be allowed ; And 
all the Court held, that it was not allowable ; Foz it is not any 
of thoſe Actions mentioned in the Dtatute, whereof a Writ of 


Erro: lies, no2 is he any party, who may have a Writ of Erroz 
of the firlt F or wy 8 Ind Manne t ondary, chewed to 
the Court a P » that a UUrit of Erroꝛ was bzought of- 


a Judgment in this Court, in a Writ of Reſcous; And al- 

though it be an Action in nature ot Treſpaſſe, yet becauſe it 

was not an Action named n the Statute, it was — 
z 


(12) 


— — 
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that it was not allowable ; Mhereupon here this UUrit of Ex; 
roꝛ was denied to de allowed. | 
Evans verſus Thomas. 
| Rror ; Of a Judgment in the Common Bench: Upon a ſpeei- 
13) al virdict che Cale was ſuch; One George Howel veing leiled 


of Land in Fee, Covenanted with Morgan Williams, to convey it 
by Fine, oꝛ other aſſurance to Morgan Williams and his Ya 
before the Feaſt of Paſch. next following, which ould be to the 
uſeof him and his Deirs ; with a pꝛoviſo, that if he payed. to 
Morgan Williams 100 f. at the end of 13 years, that then he 
2 rtenter , and that all Aſſurances ſhould be to the Conuſch 
Covenanted and granted foꝛ him and his Yeirs, with the 
ſatd Morgan Williams and hig Heirs, that he and his Hein 
Gould cryoy the ſaid Land untill the end of the ſaid 13 yearg, 
and after foꝛ ever, if the ſaid 100 l. was unpaid, And Morgas 
Williams Covenanted, that he would pay annually. during 
13 fears, two Capens; and that during the 13 years he 
not commit any waſte ; The allurance was not made: WUheths 
this Covenant amounted to a Leale fo? 13 years 02 no, was tht 
queſtion : And adjudged in the Cemmon Bench, that it was not 
an? Leaſe, but meerly a Cabenant: and the Erroz was aſſigned 
in this point of Law onely : And now Yelverton for the Plain: 
tiff pleaded, that it was a Leaſe ; Foz ſo the intent ot the 1 
Gould 


ties appears, that the aſſurance ſhould be in nature of a 
gage, and that it the aſſurance were not made, yet he 
have a Term foz 13 years; Foz otherwiſe, the Covenant ſhould 
be in vain , that he ſhould not commit any waſt. But all thy 
Court held, that it was not a Leaſe;Fo2 the intent of the parties 


was, to make aſſurance of the inheritance by way of Mozgage, 


which is but a Covenant, that he ſhould enjoy during the tim? 
of the Moꝛgage, and not to make a Leaſe; Foz if a Fine had 
bern levied, 02a Feoffement made, That had net ben a Leaſe, 
And the Covenant that he and his Heirs ſhould enjoy it untill che 
end of 13 years, and in perpetuum if the 1001, were not paid, (hews 
the intent, that it ould not be a Leaſe, but merly a Covenant 
ko2 the quiet enjoying ; Ind the Covenant that he chould not 
make any walk, doth not expound it otherwiſe, but was to the 
intent, that he being but a Moꝛgage, Gould not commit any 
waſt ; fo2 which otherwiſe there was not any remedy. Tan. 
field ſaid, that it had been adjudged in one Pleſance his Caſe, if 
one Covenants and grants with another, that he ſhall have and 
Leaſe: Surif he Cobenants and grants, that he hall enjoy i 
e: Bu a rants; enjoy 
Lands fot 10 yeares, it is not a Leaſe, becauſe it ſounds onely 
in Covenant: Ind 44 Ed. 3. Monſtrans de faits, 144 is, if one Co- 
venants with another, that if he will marry his Dangheer, 
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thail have ſuch a floek of hp, he marries the Daughter: the 
pꝛoperty of the chæp was p2elently in him, becauſe it was but a 
perſonal thing ; And the Covenant is as a grant: D9 here, 
this was a Covenant, and no Leaſe ; Whereioze the Judg- 
ment was affirmed, Vid. 21 H. 7. 


Rickman verſus Garth, 


Reſpaſs: Upona ſpecial Uerdict the caſe was, That John Bi⸗ 

chop of Carliſle tet a Potion of Tythes to Joba Rickman, 
Francis and Thomas his Dons, fot their lives ſucceſſivè, rendzinq 
the ancient Rent; and afterward died: Henry Biſhop of Car- 
lifle the ſucceſſo2, accepts the Rent foꝛ divers years, and after- 
wards makes a new Leaſe of thoſe Tythes fo 21 years, which 
—— ogg one [üEĩ— —⅛ͤP yp twedeyoes 

treſpal EN H, &c. queſtion 5 hether 

Wag dLeaſs within the Statute of 32 H. 8. & 1 Eliz. Se- 
eondly,ik it were not a god Leaſe, whether the acceptance of this 
Rent by the ſucteſſoꝛ, makes it god againſt him during his time: 
Ft was reſolved as to the firſt, That it was a void Leaſe ; Foz 
no Leaſeis gd, unleſs the ancient Rent be reſerved, and an- 
nually due and payable aceozding to the reſervation ; But this 
Rent being reſerved upon a Leaſe of Tythes foz life, there is not 
any remedy fo2 it by diſtreſs oz aſliſe, ſo. the Leſſæ is not com- 
pellable to pay it ; And becauſe it is not payable as the Law ap- 
points, it is therefo2e void. Vid. 5 Ed. 3. 30. Aſs. 5. Rent reſer⸗ 

out of a Leaſe of an Hundeed,foz life, is void, foz that rea⸗ 
ſon ; Ind Taafield ſaid, that this point was firſt adjudged in 29 
Eliz, between Monington and Trie. Decondly, it was reſolved, 
that the Leaſe being void, the acceptance ſhould not make it god; 

it is made abſolute void by the Dtatute-Law againſt the 
ſucceſſo2, but not againlt the Biſhop himlelf:Ind it is not like to 


Leaſes by the Common Law, made by a Biſhop oꝛ a parſon for 


three lives; there it is not void, but onely voidable, which by ac- 
ceptance may be made god; But the Statute of primo Eliz. in this 
tale takes away the courſe of the Common Law: Uherefoze 
it was adjudged accoꝛdingly. 


Ward verſus Walthew, Hill. 3 Jac. rot. 1161. 


E, J<ttione firme: Of a Weſſuage, and 15 Acres of Land, 

4 prati 30 paſtur, in Sutton Coefield, of a Demiſe of Ed. Wil- 
loughby, fo2 thiee years : Upon Not [guilty pleaded , the Jury 
found a ſpecial Uerdict ; That John Biſhop of Exon. was ſei⸗ 
ſed in Fe de infra ſcriptis Mefſuag. & tenementis hic poſtea men- 
tionat. in Sutton Colefield in Comitat. War. viz. de infraſcript. 
Meſſuag. vocat. Marlepit-hall, ac de 3 Cloſes vocat. Barbicloſe, &c. 


Continent, 2 acr. prati; & 13 paſtur. quæ ſunt & tempore quo, &c. fu- 
| erunt 


(14) 


(15) 
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erunt parcell. tenementi infraſcript. & fic ſeifitus , tam pro bong 


ſervitio done by Nicholas Turnor his domeſtique ſervant, as foz 
divers other conſiderations him moving, the 3 Apr. 36 H. 8. de- 
dit tenement.illa to the ſatd Nicholas Turnor: Ind one Syble Yard: 
ley his coulin, by Charter of Feoffment, which is found in hzc 
verba. Omnibus, &c. Sciatis me præfatum Epiſcopum, tam pro bong 
& fideli ſervitio mihi per Nicholaum Turnor domeſticum meum, per 
plures annos elapſos præſtito; qui pro diverſis alis cauſis & conſide- 
rationibus, movent. dediſſe & confirmaſſe præ fato Nicholao & Si- 
byllæ Yardley conſanguineæ meæ, unum tenement. nuper in tenuti 
Willi. Taylor, in parva Sutton, infra dominiũ de Sutton Colefild, cum 
omnibus terr. & tenement. eidem tenement, ſpectant. necnon unum 
cottag. nup. in tenur. Johannis Burling, cum omnibus croftis terr. & 
tenement.eidem pertinent. Habendum & tenendum dict. tenement. & 
cottag. cum omnibus eorum pertinent, præfat. Nicho. & Sibyllæ & 
hæredibus de corporibus ſuis procreat. And it was found, that the 
ſaid Melluage and Cloſes were inter alia cognita by the name 
of a tenement; and occupied under the Rent of 15 8. Ind 25 
the ſaid Nicholas Turnor was then ſervant to the-Biſhop ; Ind 
the (aid Syble was his Couſin ; Ind that a Marriage wag 
RE ATTN 
e, W 53 
Iohn I urnor and William Turnor : But afterward Nicholas Tur. 
nor died; Syble ſurviving took to husband Francis Cla 
They the 29 Eliz. infeoffed the ſaid Iohn Turnor : d 
Francis Clapham died; Syble rentred ; And after Iohn Turnoe 
levied a fine of thoſe tenements Sur Conuſans de droit come ceo, &c. th 
the Defendant; Syble afterward in 35 Eliz. infeoffed of thoſe 
tenements the ſaid William Turnor her ſecond Don, Iohn Turnor 
entred,and in 37 Eliz Inteoſted the Defendant ; And afterward 
one Richard Smith, Couſin and Heir of the ſaid Biſhop, entred, 


and in 38 Eliz. let to the Defendant foz years ; William Turnor 
entred him, and infeoffed-Ed. Willoughby , leſſoz to the 
Plaintiff, upon whom the 


Plaintiff, who entredand let to the tit 

Defendant entred, Et ſi, 8c, The firlt queſtion was, whether 
this gift in this manner, be a gift within the Datute of 11 H. 
7. Foz if it be a Joynture within that Statute, a as — * 
by the husband, then this Feoftment by Syble to her ſon 
is a fozfeiture , whereof the eldeſt Son and his Conulſee may 
take advantage; And it was reſolved , that it was not a joyn- 
ture within the Dtatute afozeſaid, foz it was not a gift by te 
Barony1102 by the anceſto2 of the B: And the conſideration 
the ſervice of the Baron, is not ſaidto be ſuch a purchaſe as the 
Law intends: Foz it is no conſideration , which being tecited 
tn the Kings Patent, if it were falſe, would make it ill, as it 
hath ben adjudged ; Ind it is not ſo valuable, as that the Law 
would intend it to be the purchaſe of the 379», but a volunta- 
ry gift of the Biſhop ; Ind although the Deed be, foz * 
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ther Conſiderations, there — other expꝛeſſed 
ce herein, that general clauſe not alter the caſe, 
A Mildenays aſe Co. 1. 176. Alo the Syble CGI 
int D#dis not material; becauſe it doth not 
aus bn of the Ded, but 4s by way 
name: Pet in regard is is found in facto that 
Couſin, „. ——— 
at the time of the gift, which afterwards twk effect; Jt 
be intended to be a lt the cauſe of the gift , as the ſervice of 
the Baron: Alſo, if it Gould be conſtrued the purchaſe of the 
Baron, yet Tanfield ſaid, That that could be but foꝛ the moity at 
atmolt ; Foz they to by moityes, being purchaſers befoze the 
Covertuxe; ſo foz the moity, the Feme cannot be a joyntreſs with- 
in the Dtatute ; Ind ſo it was reſolved ,. 13 Eliz. in the Couft 
of Uards, one Edmunds cafe-where-the Father gave Lands to 
his Don, and to a Woman whom he intended to marry,in Tail; 
They Jntermarry,# have Jſſue 4\ the Baron — the Feme ſurbi⸗ 
ving-akens ; That it was a foꝛteiture but toꝛ the moity: But 
— — =o b. 

A entire. y A 
ting it were a Joynture 
— caſe 18, 


20 
and 


” 


Eſtate; And when th 1 1 > Defendant 

r a Fine to 5 
fon Fine —_ but onely hy 3. betauſe tie 
Heir had nothing at the time of — — vet 
the Heir hath given 52 right to th e entail, and concluded: him⸗ 
ſelf that he cannot enter; and the Conuſe cannot enter, becauſe 
he hath nothing but by Eſtoppel, andno reverſion: And therefoze 


there is difference between this caſe , and that ok Dix George 


Brown; There the 82 in Tail had a reverſion in — expectant, 
and by his Fine _ reverſion to the Conulee, ſo — 
reverſion of the of the Conuſe, and might 

reſpect of-the + prejudice z But he — — inthis caſe. Third 
ly it was moved, whether by this havendum theLands appurte⸗ 
nant to the Meſſuage-paſſed,o2 not; And they reſolved, Thi Thatit 
Did by the name ol Tenemencum, Fourthly, it was moved, That 
this Uerdict did not maintain the Declaration Foz! the De- 
elaration is, ot Lands in Sutton Coefield,and the Uerdict findes 
the ſeiſin of Lands in Sutton Colefield;and the Ded is of Lands 
in parva Sutton, infra Dominium de Sutton Colefield; Do neither the 
Verdict noꝛ Ded agre with the Declaration, foz the Will 
where the Lands lie; Thetefoze no Judgment ought to be gi⸗ 
ven: But all the Court triolded, that the Werdict finding. 
ſeifin de infra (cript. Meſſuag, &c. Thatis quaß an expꝛeſs aper- 
mem; and fitiding, that Sutton Coefield; ad. Sutton ee 
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a collateral thing, an 

— not any ſurrender:Wilkams: t raunot 
be a ſurrender ; Becauſe the Bailywick is e 
ſame thing, which was tet defoze:-Foz a Bailiff hath not any 
intereſt at all, but is a mee ſervant,and dath things foz the pꝛo⸗ 
fit of his Waller, — ee as 2 Ed. 
1X4 e | 
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her Arr? h well ſtand together 


takihs of 
Land: Wnnterefore, AC, Ferior accoꝛd in omnibus: mene 


4 Jac: was Bad day of 
. a "which was and age ele — Art and 


and 
3 


ter, And yet it was never intended to be any lurrender; and 
therefoze not here ; Whe Nc. Yelverton, it cannot be a ſur⸗ 
tender foꝛ 3 cauſes , iuſt/ koꝛ that the Leaſe of the Bathlywick 
is of another thing. Decondly, A Baylit ——— to med- 
dle with the Land, but hath not any intereſt therein. Thirdiy, 
becauſe a Bailiff hath no permanent Eſtate, but is determinable 
at the Loꝛds pleaſure : Foz the authoaty of a Bailiff, vid. 21 H. 
7.12 H,7.14. 3 Ed.2. Title Avowry ; That a Bailiff may receive 
Rents; take Fealty, pay Nuit-rents, repair houſes @feuces; but 
—— trend, Fox he can tie where wi 
TH ts mein e 
5 
judite without ent; and therefoze he cannot give feilingf 
Kent; 21 85 ethe Los Land; as 41 Ed. 3. 26. iC, and 39 
H. S. in Bro. A 


lik may be Steward of the ſame Manne: 

and 20 H. 7. 5. Bailit a 

Rent ifning out of the lame Mannoꝛ, hall 

Retoiptxz which proves that it is not — 
a thing diſtinct from the 

grant thereof! cannot be a ſurrender ot the ** 


ve 
— the Bo 


it was adjudged kur the Plaintiff, 0% 738k 


Shoyle utrſus Taylor, 70 
Mich. 1 ac. rot. 87. 


N t er upon t Statute of Elk 
1 ESD 9 5 Exchequer upon — fonthnt th 


at Saint Clements/prope Temple Barre, London; 
ac & continue poſtea uſque T2 Noyemb. 


the Intoꝛmation) foz the 


Decupation of a Brewer ; an Occupation uſed within 
Realm 12 Jan. 5 Bll. Ap be he. did not exerciſe the fad 5 


Trade, the 11 Jan. 5 Elz. noz was ever bꝛought 15 2 


7 bears ag an _ in the ſaid Art, Contra formam Statut. 
e 85 


after verdict; edi —_—_ 


Statute ; Sed non altocarnt 204 
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And of this point the Barons were in doubt: But it was alter⸗ 
ward reſolved upon conſideration of the Statute, that the Jn- 
foꝛmation well lay; Foz the intent of the Statute was, tyat 
fo2 ſuch oftences, men ſhould not be dzawn out of the count 
where the offence was committed: And although the Statute 
mention, that the Suite (hall be foꝛ them in ſuch Courts there 
named, yet it is not in the Negative, (and not in any other 
Court) but, not in any other County; And this being a Suite 
koꝛ the King, and in this Court pꝛoper foz him; This Jntoz- 
mation is well maintainable, and ſo it was adjudged : Ind this 
was the firſt Laſe, wherein Dir Laurence Tanfield ( be⸗ 
foze Juſtice of the Kings Bench, and the ſame day made Chief 
Baron of the Erchequer, being the laſt day of the Term) ſpake 


to, and adjudged by the opimon of all the Court: Aud a Pzeli- 


dent was ſhewn, Paſch. 3 Jac. rot. 150. in the Kings Bench, be- 
tween Beane and Drage, fo2 uſing the Art of Spurrier, within the 
ſaid pariſh of Saint Clements, againſt the ſaid Statute z And 
it was adjudged, that it well lay; But it was ſaid, that there 
was not any queſtion in that Caſe ;. Becauſe the offence being 
in Midd. and the Kings Bench ſitting in Midd. they had the 
power of the Seſſions intended within the Dtatute ; But the 
Court held it to be all one: Uhereſo2e it was adjudged acco2- 
_— Note the Principal Caſe was afterward affirmed in a Writ 
OT Error. 


The King verſus Twine, and others in the Exchequer, 
Mich. 3 Jac, rot. 150. 


Pon Demurrer, the Caſe was ſuch ; One George York 
recovered againſt John Allen, 4000 l. Damages, in an 
Action upon the Caſe: Atterwards George York being outlawed 
ina perſonal Action; dyed ; Quæn Eliz. 34 Regni ſui, ( reciting 
that he was outlawed, and dead) granted all his Gods, Chat⸗ 
tels and Debts to Francis Anger, to the uſe of Mary York : 
Afterwards Francis Anger by Derd aſſigned that Debt and 
Judgment to Criſtopher Twine ; And notwithſtanding an Extent 
Jſlued in the Kings name, to extend all the Lands which the 
laid John Allen had at the time of the Judgment: And the 
Lands in the poſſeſſion of Thomas Twine, ( which he pnrchaſed 
aſter the Judgment) were extended: Ind thereupon he, (as 
Ter-tenant) pleaded againſt this Extent, to be diſcharged there⸗ 
of; Jt being upon aſſignment made 34Eliz.by the Quen:Uhere= 
as by the Alignment made by Anger to Twine, he is charge⸗ 
able to him onely, and not to the King: And it was thereupon 
demurred, and argued divers times in the Exchequer; And the 
puncipal queſtion was,Whether after this Alignment of this 
Debt by Queen Eliz. The King may extend in his own name, foz 
the benefit of the Patentre 3 And the Patente thereby max 
A 2 e 


(18) 
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have the Duite in the Kings name : Indafter argument at thx 
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1 King by the Qutlawey of York, in mati granted, and the 


Croſs verſus Fauſtenditch, Hill. 2 Jac, rot. 


Jectione firmæ, Ot a Leaſe from John Elms: Upon Not guilty 
pleaded , the Jury found a ſpecial. verdict, ( viz. ) that 
Edu. Elms, father of the Leſſoz, was ſeiſed in Fa; And in 35 Ely, 
Covenanted vy Judenture, in confideration of lave to his eldel 
Don, and foz the ſetling his Lands in his name and bloud, aud 
to the Eſtates, pzoviſoes and linutations therein men 
tioned, þ he would befoze Eaſter convey his Lands to Ed, Apſley, 
and others, to the uſe of himſelf foz life,the remainder to his ſaid 
Son the Lefſoz in Tail, with divers remainders over; The 
remainder to his right Yeirs; And that all Eſtates made Could 
be to the uſes, and under the p2oviſoes afterward mentioned, 
with a pzoviſo , that he might make Leaſes toz 21 years ofa 
part thereof ; Aud that the conveyances could be to the uſe 
the Leſſe, with a pꝛoviſo, that he — all the uſes 
and Eftates, by any his Writing) 02 z he allo Covenay- 
red that he would ſtand feiſed, from and after Eaſter of ſomuch 
of the (aid Lands which Could not be ſufficiently conveyed, ty 
the laid ſeveral uſes,intents and purpoſes : They found that be⸗ 
foze Eaſter no Ifſurance was made acco2ding to the Judenture; 
And that in 40 Elia. foz 30 l. paid, he by Jndeuture demiſed to 
the Defendant foz 21 years ; And found the clauſe ot the Dta- 
tute of 27 Eliz. Cap. 4. That if one makes a conveyance, with clauſe 
of revocation z And afterwards tor Conſideration of money, or for 
other Conſiderations, Bargains, Sets, Demiſes or Grants the faid 
Land to a ſtranger, that the ſaid conveyance ſhall be void and revo- 
ked, &c. They further find that Edward Elms died} and that John 
Elms entred, and let to the Plaintif, upon whom the Deten⸗ 
dam rentrd, Et fi, &c. Fit, it was reſolved wi argu⸗ 
ment , that the uſes: and Eſtates raiſed by this Covenant 6 
this Judenture, being made in conſideration of love tu vis Den. 
(no Eſtate at all being execut ad befoze Eaftex, ) The — 
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extended to all, (although it was objected , That the woꝛds be- 
ing, That of ſo much of the ſaid Lands as ſhould not be ſufficiently 
conveyed, he would ſtand, &c. The intent was, that he woulo 
ſtand ſeiſed, when part was conveyed, and ſufficiently executed ; 
But when no part was executed, it was not his intent that ali 
ſhould be raiſed by Covenant: Sed non allocatur ; Fog the conſi- 
deration being ſufficient, the Covenant well extends to all, there 
being nothing conveyed by the Eltate executed. Decondly, it 
was reſolved, That the Eltate being not executed, (the uſes ri⸗ 

by Covenant onely) the Pzoviſo to make leaſes is void ; Fo. 
the leflees are ſtrangers to the canſideration of blood, and there- 
foze cannot take benefit of any ſuch Eſtate thereby; Ind the Fa- 
ther hathnot any authoaity to make leaſes. Vid. Mildmayes caſe, 
Co, 1 Fol. 176, And the Lozd Pagets caſe, ibid. 154. Thirdly, 
(which was the principal queſtion) when Edward Elms, (who 
was but Tenant foꝛ lite by thts Conveyance, with power of Re⸗ 
vocation) made a leaſe foꝛ 21 years (which might have had his 
determination during his life,) it being made in conſideration of 


money payed, whether that Gould be ſaid to be a leaſe derived 


out of the Eſtate fo2 life onely, oz whether the leſſee (all have 
benefit of the Dtatute of 27 Eliz. That this voluntary and re- 
vorable conveyance ſhould be ſatd to be void and revoked quoad 
the leſſee, was the doubt : And it was held by all the Juſtices, 
that this leaſe Gould be god and abſolute, and nat be impea⸗ 
ched by the tozmer z But he who made it having power to re- 
voke it, the Law hall conſtrue it as revoked, and void quoad the 
lell, and that he was as tenant in Fe, when he made that leaſe: 
Foꝛ it is expꝛeſiy within the woꝛds and intent of the Statute of 
27 Eliz. This leaſe being made in conſideration of a Fine payed, 
And it was ſaid at the Bar, that in 29 Eliz. between Hinde and 
Collins, it was reſolved in this Court, that where one had made 
ſuch a conveyance, and had made a leaſe reſerving Rent , with- 
ont other conſideration, that it was ſuſticient, and a revocation 
of the firſt eſtate, quoad that leaſe : Uherefoze, c. And becauſe 
none of the Plaintiffs part had argued , they gave further day. 


Et adjournatur, 


Emorandum, The laſt day of this Term, Sir Tho. Flemming Chief 
Baron, was made Chief Juſtice of the Kings Bench, and imme- 
diately after he was ſworn, Sir Lanrence Tanfield one of the Judges of 
the Kings Bench, was made Chief Baron, and ſworn before the Lord 
Chanceller and Treaſurer : And afterward the {ame day, the Lord 
Chanceller came back into the Kings Bench; And Sir Fohn Croke,one 
of the Kings Serjeants, was made Juſtice of the ſame Bench; And 
that day alſo Doderidge the Kings Solicitor was made the Kings Ser- 
— (he being Serjeant before, having by diſpenſation left his ha- 

it, and become Solicitor;) And in his place Sir Francs Bacon, who 
Was 


(16) 


—— — — 
—— 


Termino Trinitatis Anno quinto 


— — 


(21) 


was of the Kings Counſel at large, without any ſpecial place ws 
made the Kings Solicitor, 


Civitas London verſus Greyme, Trin. 5 Jac, rot. 1607, 


T** Caſe was; The Mayo and Citizens of London Cove: 
nanted to find 8 mea to grind every day in Bridewell Mill, 
which they let to the Defendant, and agreed , That if they tail- 
ed therein, the Defendant ſhould receive ſo much of the Kent out 
of his Rent : The Defendant pulled down the Con Mill, and 
made it an Yorſe-Mill, and would now defalk ſo much out of 
his Rent, as he ought to be allowed foz the 8 men: But all the 
Court held, that by the alteration of that Mill in this manner, 
the leſſozs are diſcharged of their covenant ; And that this con- 
verſion is waſte, although it were fo the leſſo2s advantage: Ind 
ſo it is to convert a Com Mill to a Fulling Mill. 


Wodell verſus Hungate. 


Dos pen an obligation againſt an Executoꝛ, who pleaded 
that the teſtatoꝛ, tempore mortis ſux wag indebted to the 
King fo2 the Office of Sherilfſhip ; And becauſe it was not a- 
verred that it was verum & juſtum debitum, & minime ſolutum, 
it was demurred in Law: And without argument, (becauſe an 
few was ſerved out of. the Exchequer) adjudged foz the 

aintilk. ' 
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Selman ce ſas King and othes. 
A Sfucapfic ! Whereas upon d nuit in the Stat Chamber, (i) 
A 
2 


th in facto, chat the Com late 
Ring N. 41 the kald hole ⸗ meat and 
t the R licer fæpius vequiſicus, hath 

| pleads Non aſſumpſit ., and: 
And now moved in arreſt of Judgment, that 
pay when he ſhould be requeded there ough# 
alledged, and the-vear,Dday; and plate at 
the requeſt erpzeſſled; Foz the Defendant is not otherwiſe 
— in an Aſfumpſit; And ot that opinion was the whole 
Court ; Foz when the Defendant is chargeable upon a collate⸗ 
ral pꝛomiſe, and not foz a meer debt, there oughtto be a requelt 
peeciſely.alledged; But in an Aſſumpfir foꝛ Debr, where a du⸗ 
ty was due that being but in nature of a debt, the gene? 
ral allegation, licet ſæpius requiſicus, ig ſufficient ; Ind foz that 
cauſe the Judgment was ſtayed, - 0 2. Fl 


Winckworth verſus Mayo, Trin. 5 Jac, rot. 


Tess foz breaking his tlole: The Plaintiff:in the Novel (2) 
_* «[:ipnment, expꝛeſleth the place to be, in an Acte of Land; 
the Buttalls and Siding, Eaſt, Weſt, Nozth and 
South: The Defendant pleads Not guilty ; The Jury found 
quoad tranſgreſſionem in dimidio infraſpecifitat. unius acr. ter. 
that the Defendant is guilty ; And aſſeſſe Damages, &c. Ec 
quoad reſiduum that he is not guilty; And it was thereupon 
moved, that the Plaintiſt Gould not have Judgment J0z the 
place 


, * 


* 


— — 2 


Termino Michaelis Anno quinto 


opinion; another day being REA all 
111 to be well enough: — although the Plaintiff 855 
Verdict may be in but a moity , being perabben: 
turf Tenant in Common w . a general 
Jſlue, the Defendant _- , _— 


lies fo2 the | 
| e —— it 10 an A 
Acre, it is well enough; Alla although the treſpaſs is made 
but in dimidio 2 acr. I ried as the ITY 


— ror 


e 220 .The re 


whom on 
Courts cannot take 
ranges —— 2 


8 Thomas Holt ver ſus ren 


Age uponthe Caſe foꝛ words: Sir Tomas Holt Bruck his * 
on the liead with a cleavery and cleaved his head, the one 

lay on the one ſiiculder, and another part on oe other ; The 
fendant plended Not guilty , and found againſt him; Aud m 
moved in Arreſt of Judgment, That wozds were not at 
onable ; Foz it is not averred that the cook was killed, but 4t- 
gumentativecYndof that yp wp eg the Court, Fleming and 
Williams abſentibus : Foz Clander ought to be _ , again 
dene fry ounng he e hay 7 be Ub 
A erelpuls ; ouryerefoce it — pcdefhmcy 


. 20 . 
the 6- 


Willa 


Reer _ 
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William Harriſon Executor of Thomas Harriſon 
ver ſus Fulſtowe. 


| of. a Judgment in the Common Bench, in Debt 
upon two Obligations; the one of 50 J. foz the payment 
of 40 l. 14 Octob. 42 Eliz. the other of 401. foz the pay⸗ 
ment of 20 l. at another day: The Defendant pleaded pay⸗ 
ment of both; Ind found againſt him foz them both: But 
the UerDict was. entred, quod non ſolvit the ſaid 40 l. 
ſuper quartam diem Octob. where it ought to have been tupra 
quartam decimam; And Judgment was given upon this Uer- 
dict , and a rit of Erxroꝛ b2ought, and the Reroꝛd removed : 
And now this fault being ſpyed, it was moved, that it might 
be amended ; Foz by the note of the Clerk of the Athies; 


This Uerdict was foz the Plaintiff ; And aithough it were 


after the WMrit of Erroz , The Recozd being here; it was a⸗ 
warded: toe be amended. Another Erro2 © affign?d ,. was, 
That the UUrit Oziginal was, againſt Thomas Harriton 


Executoz of William Harriſon ; And lo was the Capias, the 


alias, and. the pluries: But the Declaration, Verdict and 
Judgment were againſt William Harriſon Exetutoz of Tho- 
mas Harriſon ; So it is variant from. the Declaration, and 
doth not warrant it: Ind although it was moved, that 
this being atter Uerdict, is helped by the Statute of 
18 Eliz: which pꝛovides that after Uerdict , the want 
of an Oziginal ſhall not pꝛejudice; And here is not any 
Daginal againſt William tarriſon , againſt whom the Uer- 
did and Judgment were gien; And ſo is within the pꝛovi⸗ 
lion of the Statute: Sed non allccatur ; Fo2 although the 
Statute helps when there is not any Onginall , vet when 
there is an Onginal which is ill; that is not aided ; And 
here, the O2iginal is againſt Thomas Harriſon Executoz of 
the laid Willam Harriſon the Teſtato2 , ſo the Oziginal 
Writ is againlt the Erecuto2 „ but there is a miſtake in 
his Chꝛiſian name: And the ſame RKecozd chews, that 
obtulit ſe verſus Thomam Harriſon ; And the Capias is againlt 
Thomas Harriſon; ſo is the alias, and pluries ; And being 
all upon one and the ſame Recozd, it Gall be intended, 
that the Declaration and p2oceedings , are upon that TUrit 
winch is vicious, eſpecially as this Caſe is, upon a Urit 
of Diminution; This Urit and no other being certified up⸗ 
on that YBecozd ;_ Uherefoze abſence Fleming Chief Juſtice , it 
was reverſed, | | 


BS b Robertſon 


(5) 


Fermino Michaelis Anno quinto 


(7) 


Robertſon verſus Lad, Stallage. 


A Caſe out of the Court of Wards was ered by the 
cammandment , to | us 
ſticos, Get ham, — 


contractus, 02 other cauſe; The parties | 
whom it was, the Court of Uards-cannot tow 


Maynay verſus Collins, 


Ebt was bought upon an Obligation 27 Eliz. And 
D Reber by Nihil dicit: After the Defendants death 4 
Scir. fac. was bzought againt the Heir, and a Recovery # 
ainſt him upon two Nibits returned, who died, 
rit of Scir. fac, was bought againlt t 
Heir, and a Recovery had againſt him by D 
now he bꝛings Erroꝛ in the Exchequer Chamber 
ſighs the Erroꝛ, that there was not any Bill upon 
as - rei —— there was not any X upon be 
the Court, that it being an ancient ment, 
very well have been imbezelled off the File ; Ind it 
tioned in a note by the Attoznys book, that ſuch a Bill was 
foz, to be put upon the File; Jt was ozdered that a new 
Gould be put upon the File. | 


and a 
of 


2 


8 


* 
* 


Nast 


32 
: 


a 


- 


— 
—— 


Q 
SER 


Huſcombe 


— 


Seer 


rere 


9 
—— 


Jacosr Regis in Banco Regis. 


—— Oy 


Haſcambe ver ſus Standing; Trin. 5 Jac. rot. 


Dose upon an obligation of 40 1. conditioned That Richard 
street ſhould pay 24 l. pounds upon ſuch a day, ac. The De- 
fendant plea ds, that the ſaid Streer wag impuſanediby one Eveley 
ſteward of the Stanaeryes and the Pia intiſt of Coun with Hm 
(without any reaſonable caule)detained the (aid Street in pzuon 
againſt Law, # tothe — peril of his lite, until the {aid Iixeet 
Gould pay unto the p 24 1,02 betume hound with a ſure⸗ 
ty fo2 the pan ment therot;UWhereupon,to enlagge the ſaid Street, 
and to avoid danger of his life, he, and the Defendant as his 
ſurety, entred into that Bond, Kt hoc, &c. Andat was p- 
on Dennirred; And without argument adjudged foz the Plain 
tilt; That it was not any Plea fog the ſurety; although it had 
bern a god Plea foz the: ſaid Street: o none: hall avoid jj 
own Bond, fo2 the impꝛiſonment oꝛ danger of any other th ot 
himſelf onely; And although the Sond be avoidable as to the 
one, yet it is god quoad the other: YMhere to it was ahmen, 
21 0 


ed koz the Plaintiff. Vid. 39 H. 6. 51. 7 H. 412. 7 
4. 13. g 4. 7 8 n nnter 
enn: es 


Andrew werſus Hundred de Lewknox, * --; 


A uon upon the Statute of Winton of Yue and Cry; And 

chews in his Count the ſaid Statute; And that ſuch a day, 
he was robbed of ſo much within that hundꝛed; Ind that he 
made Hue and Cry; And chews how, — js 
of 27 Eliz. Aud that within 40 days befoze the Action beought- 
he was ſworn befoze ſuch a Juſtice ot᷑ Peace," that he was rob- 
bed of ſo much, and did not know any of the Felons; And that 
as yet the Defendants had not taken any of the Felons, noz ſa- 
tisfied hum, Contra formam ſtatuti prxdi&, unde aftio acerevit. 
After Uer dict fo2 the Plaintiff , it was moved, that this De⸗ 
claration was not god: Betauſe the Action is tounded upon 
two Dtatutes, both mentioned in the Declaration, vet he con- 
cludes, Contra tormam ſtatuti prædicti, which is not god; Ind 
the Court thereupon doubted , and appointed pzeſidents to be 
ſearched ; And after divers pꝛeſidents ol this Court, and 


of the Common Bench chewn unto them, wherein ſome were 


Contra formam ſtatut. prædict. Ind ſome ſtaturorum prædido- 
rum: The Court held, that the beſt fozm was ſtaluti ptæ dicti; 
Fo2 the Action was grounded onely upon the Statute of 
Winton , which gives penalty and remedy (the other chews 


onely how the examination hall be, and in what time 


befoze the Action brought, ( otherwiſe: he (hall not have 

the Action:) But gives not any action) And Statuti _ 

dicti refers onely to the 6 4 of Winton, which 7 
2 f 
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(10) 


(11) 


(12) 


the Action ; Therefore! the beſt koꝛm to declare, is Contra formam 
Statuti prædicti: Ind it was adjudged foz the Platatilf, 


Holdeſworth | Verſus Sir Stephen Proctor, 


Ane i the Plaintiff; Jt was moved in arrelt of 
That the name of the Sherift was not endozled 
to the . of Diſrngzs with Niſi prius, and therefoze was ul; 
02 by the Statute of York, to every Ven. fac. the name of the 
ought to de endouſed, othermile- i haty bnruledtoly 
; and by. the ſame reaſon, the Dheriffs name Gould be tu⸗ 
— to the Diſtringas allo: But it was moved by Hutton Der: 
jeant, that this being but a judicial pzoceſſe, and the Ven. i, 
well returned. (which was that which 1 the 
who were returned;) the name of the-Dherift is not 
cots, and ungyt be welt amended, and that it 1 g- 
in Caſe of an Habeas corpus in the Common Bench, 
Butall the Court held, that it was ill, and not amendadle, 
noꝛ aided by the Stacutesof 32 Hen. N. and 18 Eliz. and is all 
one with tie Calt of a Ven. ſac. where the name of the Dhend 
is not thereto; which hath oftentimes been ruled to be ill; Fe 
it is not any return, noꝛ helped by any Dtatute : Mheretoꝛe it 
was ruled, that the trial was ill; And a Ven. fac. de novo 
N | 


j U ; Aldred verſus Mather. 


=_ : Upon the Statute of 8 Eliz foz ſuing an Actionin ano 
thers name, without his puvity, being duly p2oved by two 
witneſſes ; That he (hall pay treble Damages to the party 
eved, and ten pound to the party in whole name the arrel 
8 made: The Nueſtion was, how this ought i 
be, in an Action upon the Dtatute , whether by Silateral p! 
betoꝛe: And it was held, that the — bein the lame Action) 
and not in any other courſe : YU this exception being 


taken after verdict, it was adjudged to be well enough bzought; 


And Judgment toz the Plaintiff, Vid. 10 Ed. 4. 
| Saler verſus Clerk, Paſch. 4 Jac. rot. 234. 
Afar upon the Caſe ; Upon the common cuſtome of the 


Realm, againſt the Defendant, as oz an gone * of 


fendant, ſaying, he would return within en ee - 
returned accoꝛdingly within the three days, and in he nterim 
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his Gods were - toln when he was abſent : And whether the 
Defendant, as an June-beper; vy the common cuſtome of the 
Realm, hall be charged without any ſpetral pzcmiſe toz the ſafe 
koping- of them, was the Queſtion, Foſter — 
Plaintiff, moved that de chould; Foz when he was a , 
and left his Gods fo2fo o2t a time, and pꝛomiſed to return (0 
ſon, and returned aecoꝛdingly, he is all that time accounted as 
a Guelt, and chall de ſaid to be a Gueſt, to charge the Deten⸗ 
dant as an Ime⸗zæper, to the cultome of the Realm: 
And it was ad in the Caſe of Sir Edwyn Sands; where 
he came to an Inne, and lodged, and went out thereot in the 
monung, and left his Cloke-baggethere, intending to return at 
night, and at night returned accozdingly;and tn the Interim his 
Cloke-bagge was ſtoln ; that he have his remedy by an 
Action grounded upon the common cuſtome:Do here, ac. Where- 
koꝛe, ac. Williams, It one comes to an Inne, and leaves his Gods 


and hozſes, and goes into the town, and after returns, and in 


the Interim his Gods are ſtoln, uo doubt but he is a Gueſt, 
and thall have remedy; and ſo was Sir Edwyn Sands Caſe ; Foz 
his abſence in part of the day is not 1, but he is always 
reputed as a Gueſt. Do where one leaves hig-hozſe at an Inne, 
to ſtand there by agrament at Livery, although neither him- 
ſelf, noz any of his ſervants lodge there, he is reputed a Gueſt 
koꝛ that purpoſe, and the Jnne-keeper hath a valuable conſidera⸗ 
tion; and if that hozſe be ſtoln, he ts chargeable with an Action 
upon the common cuſtome of the Realm, But in the Caſe at the 
Barre, where he leaves Gods to kep, whereof the Defendant 
is not to have any benett, and from thence fo2 two oꝛ three 
days, although he ſaith he will return, vet he is at his liberty, 
and theretoꝛe is not any Gueſt that time, noꝛ is the Ime⸗ 
keper chargeable as a common fo: the Gods ſtoln du⸗ 
ring that time, unleſſe he makes an eſpecial pzomile foz the ſafe 
keping of them;and theAction ought to be groundi d upon it: And 
of that opinion were all the other Juſtices, abſence Fleming 
Chief Julkce: But becauſe it was a new Caſe, they would ad- 
vile ; Et Adjournatur. 


Beaudeley werſus Brook. 


Aten upon the Caſe; Fo2 a diſturbance in uſing a way; 
Ind chews, that the Defendant was ſeiſed in Fx of the 
Land over which the way is, and of other Land; Ind by In⸗ 
denture inrolled bargained and ſold to J. S. Land in Fe, with a 
way over his Land, and that J. S. let unto him the Land foz 
years ; Aud the Defendant diſturbs him:After verdict, it was 
moved tn arreſt of Judgment; Firſt, becauſe he doth not chem 
the Derd of this Leaſe, and without a Ded the way paſſeth 
not, Decondly, becauſe a Leaſe is pleaded of Land, — 
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(15) 


(16) 


expzeſſe woꝛds of. the may; Aud thereioze not god: And ot that 
opunton was Yelvervon; Juſtice: and he upon viem of Þ Becodigy 
another exception;(viz) that there is not any grantivof/the: way 
in the Jndentuxe, vut onely a bargaine & fale of: Lands and of a 
wayout of his other Land, Which cannot be god: for nothing 
but the ule palled by the Ded, and there cannot be uſe ofg 
thing which 49 not in efle, Ma WAP, common, ac. vo h are 
newly treated, and untill ther be created, nauſe can be ratſed by 
bargain and ſale; and by conſequence paſled by this Ju: 
denture; And of that opinion wag all-the Court, that foz this 
cauſe; the Plaintiff had not evon any ſufficient title: But fo; 
the other points, Fleming and all the other Juſtices held, that 
the declaration was god; Foz when Land is granted with a 
way thereto, it is quaſi appendant unto it, and a thing of netel⸗ 
ſuy: Wherefoze bythe Leaſeof:the Land (although the way 
be not mentioned) it well /paſſeth without being expzeſſedig 
the Derd· And therefoze the difference will be, betwirt a — 
Land, with Common oꝛ Gltovers to be burnt there; it he lets the 
Land, the Common oꝛ Eſtovers will not paſſe without a Dad 
and etp:efſe woꝛds there - becauſe they be pzofits, 4prende 
in anothers Boyle, and are nat of neceſſitꝝ But the Land can 
be uſed without a way: Wherefoze it (hall enſue it, and paſt 
of neceſſity ; And unity ot poſſeſſion doth not extinguiſh it. 


* Skinner verſus Trobe. 


Aion fo2 theſe:woads ,..Thbou art forſworn in Collet Court; 

# 3 Ind doth not chew, that any Action was depending there, 

no that it was a Court of Recoꝛd; And therefoze it was moved 

in arreſt of Judgment,#reſolved that it lay not;Foz this-Court, 

withdut other deſcription cannot take Conuſance, that it is4 

- 51 of Recoꝛd: M heretoꝛe it was adiudged foz the. Defen 
nt. IE TY | 


Gregg werſus J. S. 


Ebt foꝛ 600 I. Upon an Obligation, the Defendant deman⸗ 

ded oyer of the Bond, which was ſexaginta libris, and fo; 
this variance, the Defendant demurs ; And it was held by 
all the Court, that this Obligation doth not warrant the decla⸗ 
ration, foꝛ it cannot be taken foz ſexcenta, but is another ſumme 
Wheretoꝛe the Bill was abated. 


Doggatte werſus Lawry. 


A von uponthe Caſe, innatureof a Conſpiracy ; Foz tht 
the Defendant falfly and maliciouſly, apud Weſt-Allington, 


charged him with Felony , and there cauſed him to be Mont 


| 
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before t. Oübert, 6 Jultice of Beate, and procured him, to 
fo: his appearance at the — 


bind the 
Invired- a Bill of Endictment, which was fonnd: to be Mute 


wery in the County of Devon; That the: 


vera, whereby he was mach dammified, and put to great er⸗ 


pences. The Defendant pleads, That te had divers Dhep 
ltoln, and miſled divers others, which were found in the Plain- 
tiffs poileſſion, going with twelve which were ltoln z 
whereupon he complained thereof to the ſaid Mr. Gilbert, who 
examined him, and kuſding um varzans m his Examination, 
bound hum to appear at the general Gaui delivery, and the De⸗ 
kendant 1e give Edidence; Ihereupon he at Exeter, at. the 
Gaol-delivery, exhibued his Dill, which is the ſame Conſpi⸗ 
raty. The Plaintif® ſaith, D ſan tart Demeoſnr ſans el Conſe, 
and Iaue and the Platuciff, And it was 
now moved in arref} Firſt, That this is ua Con- 
ſptracy, n ' complaint to a Juſhice of Peace, 
That the Ven. fac. ts awarded. of Weſt-Allington, 
where it onght ta have bn alda Exon; fog alt the Cauſe is 
in 
to 


the JK : Sed non allocatur ; fox the ami having laid it 
be falſe andmaleionfly, and the Jury having found it to be 
Sans fiel Casſe, N all do be without any ground; and 
therete e he rs paniſf9adie. To the cn, That. the Venus is 
well awarded, fox there onely, was the Otfence,. which ts onely 
in JÞſue; wherefoze the Triad is god, and it was adjudged 
kes the Plaintiff, 


Johns verſus Adams, 


Rror = 2 50 Common Bench: The 17359 
Jo: in t upon an Obliqatio aga Jahns, 

and his Feme N Adminiſtratrix, The Detendant pleads pav⸗ 
ment bythe Fee, after the death of the Inteſtate, accoadigg to 
the Conditton of the Bond; And Jfue was joyned thereupon, 
and kound koꝛ the Plaintiff ; and ment given, Quod recu- 
debitum again them, de bond teſtatoris, & ſi non, &c. the 
mages de bonis ſuis propriis, where it being a falſe Plea, 
(which lay in their own comiſance of a payment made in their 
ovon time ;) The Judgement owght to have deanfoz the Debt, de 
vonis Ta Ar Secondly, That the Judgement oughs to have 
been foz the Damages; de bonis propriis, of the n onely; fo2 
a Feme Covert cannot have any G]: But the Court held the 
Judgement to be well given: Fox as to the fin, Although the 
Plea be kalſe, yet he is not altogether a ſtranger tothe Teſtatoꝛ; 
Ind therefoze the Judgement Wall de onely De bonis Teſtatoris, 
as where he pleads plene ment ddminiſtred, which is falſe in his 
own conuſante. Decondly, Although the Fenn hath not any 
Gods during the Coverture, vet becauſe the Bare» ig change 
onely 


(17) 
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(18) 


onely in reſpect of the Feme, And che might have Gods if che had 

ſurvived , and Execution might be then taken _ her: 

Therefoze the Judgement is god: And ſo be all the 

— — inkoꝛmed the Court: 7Uherefoze the Judgement was 
| me . ; 


Sir John Warts, Sir Thomas Lowe, and John Lee, 
verſus George Ognell, 


* — foz 750 l. and counts, 1 Thomas Lee was ſei⸗ 
led in Fe ol the Mannoꝛ of Billesby; and the ſecond of Odo- 
ber, 42 Eliz. let it to George Ognell foꝝ ten years, rendang 2501, 
per annum, at the Annunciation, and . Michael, And that George 
Ognell entred, and was polleſſed, the Keverſion over to the ſaid. 
Dir Thomas Lee and his Yeirs expectant; And he being ſo ſeiſed, 
a Fine was levied, Hill. 44 Eliz. Inter prædict. Johan, Watts, & 
Thom. Lowe querent. & Thom. Lee, & Mariam ux. ejus deforcientes 
de Maner. de Billesby, ſur conuſance de droit cone ceo, &c. UUhich fine 
was to the ule of the [aid Sir John Watts, Sir Tho. Lowe, and 
the laid John Lee,foz nine years ; and afterward pr 
to the uſe of Dir Thomas Lee and his Feme foz their lives;- with 
divers Remainders over; and fo other part thereof, to the ule 
of Dir Thomas Lee foz lite, with divers Remainders over; And 


fo: th years arrear at the Annunciation laſt paſt, the Iction 
was b2ought koz the 7501. The Defendant pleads entry and 
erpulfion by Sir Tho. Lee, befoze the Fine levied : And Illu 


thereupon, and found foz the Plaintiff : And it was now mo⸗ 


ved in arreſt of Judgement, Firſt, That the Jfſue was not 
well joyned, foz it is upon an entry and expulſion, befoze the 
Fine levied, whirh is not material ; Fo2 it is alledged, that the 
Leſſee being poſſeſſed, and Dir Tho. Lee ſeiſed of the-Beverſion, 
a Fine was levied: ſo being poſſeſſed at the time of the Fine, 
although he were erpulſed befoze, it is not material: Sed nos 
allocatur; fo2 being kalũiy alledged, and found againſt him, Jt 
is not to be diſputed whether he were oulted o2 not, foz it is an 
Iſſne joyned, and ſo within the Dtatute of 32 H. 8. Decondly, 
It was moved, That the Declaration was ill: Foz the Fine is 
not alledged to be levied of the ſaid Mannoz, noz by the ſaid 
Dir Thomas Lee; Foz he doth not ſay, Prædict. Manerium, not 
Prædict. Sir Thomas Lee; And it may be between a (ſtranger, 
and of another Mannoz ; Seu non allocatur ; Foz it (hall be in- 
tended the ſame Leſſoz, and the ſame MWannoz, being named 
befoze in the ſame Declaration ; Et non finitur pluralicas, but 
being one ſame name , (hall be intended one ſame perſon, as 
31 H.7. 30 b. Thirdly, The Declaration is not god, becauſe 
it is not alledged, That the Leſſee upon this Grant by Fine, at- 
toztied, noz that he had any notice of the uſe limited; Foz other- 
wiſe he is not chargeable foꝛ the Rent, in Debt bzought game: 
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"Cone verſus Wirrall, Hill. 4 Jac: rot. 856. 


upon the Caſe, in nature of a Conſpiracy: Foz 
£At e falſo & malitioſe pꝛocured him to be endicted of 


88 his Bill of — 


N 194 Termino Michaelis Anno quinto 

. "appearing, he preferred his Bill of Endinment, which was 
bund: Jad thereupon the Plaintift was committed, and ar: 
13 raigned, and acquitted; which is the lame Lion | ne of the 
in; Enidictment , and acquittal whereof the Action 18 _b2oughe, 
* And thereupon the Plaintiff demurred ; And after argument ax 
19 the Bar, it was relolved that the plea was god; Firſt, it way 
44 agred per curiam; that the declaration to pꝛocure one to be false 
44 & malitiosè Endicted, is god; Foz as conſpiracy lies, where 


two conſpire falſiyto endict one; ſo Action lies, where one ſole, 
falsd & 1 — another to be endicted, Decondly, al- 


15 though it was that the plea was not gad deraule n 
FA: is not averred that Felony was committed; and without a fa, 
Wilt ſuſpicion is no cauſe of arrelt, as 8 Ed. 4, 3. 5 Hen. 7. 5. 7 Het, 
volt 4.35. A multò fortiore;it is no caule without an Act done to endin 
/ 0G me; Foz he was tw credulous, to caule on? fo be endicted ur 
ul ccmplaint of ſo mal a Girle : And Croke Jnſtite was of 
Pi opimon ; pet all the other Judllices held, that inaſmuch 

vl Father did it upon his Daughters complaint, to whom by m 
Bly e 
[1188 foz ſulpicion .of- Felony > ( no; Felony being rome). 
1 it in u gad excuſe of his caule of coifiÞfaint to'the Jt 
1 of Peace, who binding over the one to appear, and 
10 other to e the Endictment , it is god caule top 
11 cule him from. the malicious pꝛocuring ok the Enditemen 
Witt! which is the ground of this Action: And all this matter bei 
iff confeſſed by , the Court hall take it ; 8 go 
Mk of ercuſe ; But if it had ben alledged, that there was not an 
Mitt: ravichment, and that the Defendant knew ſo much? it migh 
With: i}: re have been otherwiſe : UWherefoze it was-adjudg 
lk ed fo2 the Defcndant. N 5 = * * 
| | | Staineroid verſus Locock, Hill. 4 Jac. rot. 

Wh: - 
Y (20) Sſumpſit: Whereas communication' was ' betwixt th 
M Plaintiff and the Defendant, concerning an Obligation o 
(WF 40 l. wherein the Defendant and his Father, were obliged 
li to one Newbold”, in Conſideration that the Plaintiff, at the Be 


kendants requeſt, would pay to the ſaid Newbold 60 l. in di⸗⸗ 


„ charge and redemption of the ſaid Bond of 40 1, befoze ſuch # 
1 bod _— the N he ould aſkure to 
* aintiff ſuch a Copyhold for 2: peats, by duch aſſurance 
| Edward Drables ſhould deviſe ; And alledged in tas ; that 
il 44 paid the ſaid 60 l. to the ſaid Newbold, befoze the day, in : 
if ption of the Bond of 40 l. That Drables deviſed a Letter of It- 
(1 toꝛney fo2 the Defendant to two of the Tenants to fyrrender fo! 
— the ſaid 21 years, and an Obligation faz the quiet ensoving; 


' i |. 

1050 and that he tendered the Letter of Ittomey to the Befendant to 
64 ſeal, and he refuſed; The Defendant pleads Non * 
| | =, | 


b 
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and found againlt him; And it was now moved that the de⸗ 


tlaration was not god, becauſe it is not alledged that he 
diſcha him, Sed non allocatur; Foz he cannz:t Diſcharge 

Bond, but to pay in diſcharge ; UWherefoze heſhewed it ſuf- 
ently. - Secondly, becauſe Dobles demiſed two things to be 


— : Clauſum fregit called the Heath, apud Layton 
BBuſſard, the 11 Decemb. 4 Jac. nec non the ſame Day,liberam 
Warrennam of the Plaintiffs apud Layton prædict. intravit , and 
to ail che Teefpalle, beſides the Entry — the clol il kde 
to d ; J um Cite ca | 

Heath, Not guilty ;:quoad that; he Juſtifies'; Foz that he was 
ſeiſed in Fir of a Pefluage and Land, and had Common by pꝛe⸗ 
ipti aining thereto, in the place where, ax. Ind that 


ſcription appert 
he was ready to. uſe his Common, and many Comes being. 


there damage Feaſant , and ſpoiling the graſſe, he entred to 
chaſe them out, left they Could increaſe, ac. Mhereupon the 
Plaintiff demurred ; Ind after argument, the Court adjudged, 
that the plea was nat god; Foz a Commoner hath nothing to 
do with the Land, but to put in his Cattle, and may not meddle 
with any thing of the Loꝛds there; Ind as the Loꝛd may have 
eat beaſts there, ſo he may have beaſts of Marren, and the 
ommoner cannot deſtroy them, F. Nat. Br. 121. And if the Loꝛd 
by reaſon of them chould ſurcharge the Common, and 


on upon the Caſe ; But he may not kill the Conies, no moze 
then he may kill any other beaſts of the Loꝛds: And ſo long as 
Conies are in the Loꝛds own Land, the Loꝛd hath pzoperty in 
them, and may ſay Cuniculos ſuos; But when they go. out, he 
hath no longer pꝛoperty in them, 22 H. 6. 59. 10 H. 6. 13. 46. Ed. 
3-2. 3 H. 6. 55. And thereſoze they being in the Loꝛds Land, 
the Commoner may not meddle with them; noꝛ ought he to come 
there, but to uſe us Common: Then when he chews, that his 
intent was to enter to chaſe the Conies , that entry is toꝛtious: 
UWherefoze it was adjudged fo2 the Plaintiff. Note, at the firſt 
motion the Court was of opinion againſt the Plaintiff ; That a Com- 

moner might deſtroy Conies, for they are feræ naturæ: But after- 

ward upon better conſideration, and upon a view of a preſident be- 

tween Bellew and Langdon, Paſch. 44 Elix. in this Court, and for the 

reaſons before recited, all the Juſtices upon the ſecond motion ad- 

judged for the Plaintiff : And it was reſolved accordingly. 


Cc 2 The 


m of his Common, he ought ts have his remedy by Alle _ 


(21) 


— — 


Termino Michaelis Anno quiuto 


——— — — 


The Earl of Lincoln wy Roughran, Paſc. 4 Jac- ror, 


(22) — maguatum: Fot that the Defendant ſpabe 


(23) 


words, My Lord (præfat. Comit. de Lincoln innuendo) is 5oſ 
Earl, and a paulery: Lord, and keeperh yt but rogues and raſcals 
like himſelf. The Defendant pleaded N ot guilty, ——_— 8: 
gain him ; Ind after Uerdicett was moved in Arreſt of Judg⸗ 
ment, that theſe woꝛds wert not actionable ; Foz they touch him 
not in his lite, noꝛ in any matter of his loyalty, no2 import him 
in any main point of his Dignity, but are 6nely wowds of f 
concerning his keeping of ſervants, which is not material: Ind 
to thas b Geol Yelverton and. Flem. feemed. to incline: But 


Roſwell verſus 3 Hill. 4 Jac. rot, e 


—— 2 — Dons: : Whereas.ugon: th 
une 35 Eliz. Queen Eliz, was. ſteiſed tu f of the 
Abbelen be WMicaridge of Southſtoke, vahereta the Tut 
in S. appertained; To which Micaridge, the Deftndant 
Juue 35 Eliz. affirmed» that he was tawfulb Jncumbent + 
— krom the death or Thomas Vaughan the 

the — 16 June $5 Eliz. hab 

es The ewe about 


never 1 ng 
to Evan Thomas, ſo 


ceptivè, and al 


— Plaintiff far 2071. fals de- 
h in facto, that —— was mweſented 
eee eee 
. an 110 a : 
Def leads Not Guilty, and found againſt him; And it 
was now moved in Arreſtof Ju that the Action lay-not;; 
Foꝛ an Action in nature of dertit lies 
thing whieh he hathy not any pꝛopertyin: And although 
upon him in diſcourſe; that he was owner and had right to ſell; 
unleſs he warrants that the other chould emoy it 0 
(which warranty ought to be at the time of the ſale;) it is — 
god; 


ies: not, where one: (81g: a 
her t un. 
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time 
he Was 1 6 un fe 

ace that 
a and this ſale was is june akter; An vide 


tercof he relied 5 H. 5. 4t. 9 H. 7. 21- I Saadet 
Lopus his caſe Pen Jat. quod Vid, aut. fol. Aid of 3 

were Tanfield Chiet Baton and Altharn : But if # man ſells viz 
cualls which is cotrupt-with6us w Wale as 9 Hs Action les; Be⸗ 
cauſe it is againſt che Common 6.53. FH. 4. 
15. & 11 Ed. 4. 6. 3nd alriough he ba Lat of A; 42 Aff. pl. 8. 
was objected, where one too gods feof DT 
and the owner reteot them; That an Caſe 
was bꝛought in nature ot Deceit-; Fot dh ler t fate; 2 
out any warranty, Tanfield thereto anſwered , That the laid 
voz is not adjudged but the party admits it, and takes Jfue; 
Pet if it were allowed to be Law, it is, becauſe he Wer! Ad ye 
poſſeſſion by mm 6dldifr in Get to 

was dreetved dy buying} of had 
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46 Hl. in or __ 2 years a 

— deſcended unto h ee —1 on * 
by the Patroneſs, who confirmed, cannot after the death of the 
Qnen avoid this Leaſe; Fane afterward the 12 July 1 Jac.made 
«Reſignation into the hands of a publick Notary ; . 13 
uly 


f 

1 — 

106 

f 'Ofe The laſh Me of this Ferm Sit Thomas fg: (24) 
y Jeane was made Juſlice of the Common Beuth: And up the 

q Saturdby following, (being che laft day of the Ferm) Sir EA 

8 Herm being am aticienter Serjeam chen Foſter, was {vor he of 

5 che Barvns'of che Exchequer; And becauſe he was (worn after rhe 

5 other, loſt tits antiquity o him, artiough: they wete both ſworn in 

6 one day. 

Fane verſus 

J Uare impedit: Foz the Church of Cranfield in Com. Bed. (25) 
. Oed EY het cutiam upon chr euidetire, and ſo delivife 

N 

„ 

1 


— 


—— F SS 
— 
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, (26) 


(27) 


uly 1. Jac. the King preſented him again: Afterward, the 
Jul tte Notary certified this Relignation to the Biſhop, who 
the ö ＋ inſtituted, and inducted Fane again; 
It was he 4 that the Kings preſentaſion, (before the v; 
accepted the Reſignation). was void; Foz the Church was 

full , and the admiſſion and inſtitution again was void. Be: 
condiy;; whereas afterward tte King 19 Sept. 1 Tac. granteh 
theManuo2 with the Advouſon to Q. Ann. That thejPzeſentation 
did nat paſs , becauſe the Church was void by the Keſignatin 
at the time of the Gzant: Afterward the fourth Iuly 2 Iac. Face 
reſigned SgAin » and the pꝛeſented him, who was di- 
ſturbed by the Defendanc, the Queens Pzeſeme ; Wihereuym 


the Quare impedit was bzought. 
— 2 Mallet verſus Sackford. 


Un a ſpecial Uerdict ; the Caſe was; W. Mallet Lela 
A fqz 60 years Deviſeth it in this manner; Item, I give to m 
wife, and my Couſin, my Term for their lives; and afterward to 
ſuch perſons as ſnall remain in my houſe at Normington at the time 
their deceaſe: The Feme ſurvives the Couſin , and aſſigns the 
Term to another, under whom the Defendant claims; and that 
Willam Mallet Couſin and Heir of the Leſſoz entred, and lets 
fo xears ; the term erpires the Leſſæ continues in poſſeſſiq 
uu the time of the death of the Feme,Er ſi, &c. The firſt qu 
ſtion was, We remainder of a term were god 02 i 
Coke and Walmſley held, That it was not, becauſe it was but 
a poſſibility ; And there cannot be any remainder thereof , an 
no Counſel can deviſe how ſuch a remainder by any Act can be 
executed; And therefoze Coke laid, it cannot be god in a Wil; 
Foz that were to make that god which by counſel could nit 
have been adviſed. But Warberton and Daniel to the contrary, 
and relied upon the authozities of Weldons caſe, Paramors cat, 
and Pierpoints caſe ; Uherefoze, c. A ſecond queſtion was, 
whether this tenant at ſufferance ſhall be ſaid to be in poſſeſſion 
to have benefit of this remainder: But little was ſpoken therets, 


Et Adjournatur. 


Bayly verſus Stephens. 

Pu Curiam, where Lands in Borough Engliſh deſcend to the 
- youngeſt Son, and he dies without Jſſue, That it all not 
goto the younger Bzother ; Foz that Cuſtome doth not hold 
place betwirt Bꝛothers, without a particular Cuſtome, but the 


alben Bzother hall habe t. 
\-& ; , 
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Baron —_ verſus. Shirton, in te 
.. Star- Chamber, 


(28) 


the 


— of 
it him tp whom 
rn BE 


busen, 


was held per Curiam, That tithes 1 (29) 
pol if eee: of 20 years growth, and moze; 

ders aud And (the queſtion be⸗ 

in e a conſultation atter ſome adviſem-nt 

w_ awarded; And Coke cited one Leonards caſe 34 Eliz. to be 

ſo adjudged, 


pas obibition; 4 we 


: Deg verſor Shepherd. 


Res The caſe was; 4 Copyyolder in Fee lurrenders to (30) 
the uſe ot his Mill, and by us dil Deviſeth to his TWife 

Land; And iſ ſhe hath Iſſue by the deviſor, That 

the Hiue ſhall have it at his age of one and twenty years; And if 

the Iſſue die before that age, on before his wife, or if the hath 

no Iſſue, That then ;ſhe-ſhall chuſe two Attorneys; - And ſhe 

to make 2 Bill ofs fale of my Lands to her beſt advan- 


rage, &. It was held per Cyriam , that (he hath thoſe Lands 


—_— 


1 
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(31) 


(32) 


Termino 50 Nichaclis Anno quinto 


—U— — — —— . — — 


fo! life, and ſhe not having Ju Illue, hath not any intereſt to dilpole, 


but hath authority by his Tauli to nominate two who ſhall ſell, 
and = may make ſale ;. And theUenve Gall be in by the firſt 


| will, And there needs not be any new ſurrender, 


Middleton ver ſus Weeks. Tu 


Ebr upon Dbligation; Condivionedio land tothe Irbi- 

cement of S. and. 8.215 J. of all matters and Controverſies 

between them, that rhe lame award be müde of the premiſſes be- 

fore wee; — &c. 1 OR — leads _ fecerunt po 
bitrium of the pꝛemi Plaintiff chews an award; 

3535533 

r 

demurred, berauſe it was not hewn, That the == 

5 it ſulfic cron 

tratoꝛs m e a 
| mater wi 


otherwiſe 
ita od, &c. 


5 59 


1 hat 


e 


Caſtle verſui Dod. 


Pon a ſpecial Uerdict the Caſe was ; That A. Tenant 

fo2 life granted by Fine his Eſtate to B. And by Jnden- 
ture limited the uſe to B. foz AR A. and B. and if he 
died, living A. Chat it ould remain to T.Ifterward B. died, li⸗ 
ving A. C. entred and let to D. fot years; and neden . 
Mhether the Leſſee ſhould retain this as an occupant, living A. 
oꝛ that A. hould have it again, — 4 — no-dther uſe is hmited 
after the death of C. by reiſon of his -afient ule ) 22 
Nueſtion : And after argument, it was adjudged, T 
chould have it as an vecupant, and dis Lefſ# ould hold it a 


JacoB1 Regis in Communi Banco. 


' an occupant, and that A. had not any reſidue of the uſe in him: 
Foz although, where Tenant in Fe makes a Deedof Feoſfe- 


and lumits the uſe foz life gin-Taile,- and dath not [peak 
oe the reſide it hall be to the fata -02 Conuſoz >: eau te 
had the ancient ule in him in Fee; yet when Tenant foz life, o2 


z0hath a particularEftate, grants his Eſtate by Fine; an 
| RS the uſe foz years, 02 foz a r time, it Gall not 
return nnto him, but be to the C 


| ion; Becauſe t 
without any conſideration z by — 15 


Londmnor 
6er 
eli; 


r eee 
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Smith verſus Turnor. 


hat I will proye: Che Del 
ay 


Lane werſus Alexander. 


OY firmæ: The Defendant intitles himſelf by Copy, 
I granted 44 Eliz. The Plaintiff by replication entitles him: 
ſelf by Copy, granted 1 June 43 Eliz. The Defendant -matntains 
his Barre; And traverleth Abſque hoc, That the Queen 1 Iune 
43 Regni ſui granted the Land by Copy modo & forma prour, &c, 
And the Demurrer being general, it was moved, That this Re- 
joynder was not god; fo the day & year of granting the Copy is 
net material; but onely whether it were granted befoze the Co- 
py made to the Defendant ; And therefoze he ought to have tra- 
verſed abſque hoc, That the Quan granted modo & forma prout, 
&c. But it was then moved, in regard it is but matter of fo! 
and is not chewn foꝛ cauſe, That it is aided by the Statute 
27 Eliz, Sed non allocatur ; Foz the Day ought not to be made ma- 
terial, unleſſe the Queen had granted by Copy befoze the grant to 
the Detendant, The tr alſo of the day, where it . 
| J 
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Upon Not guilty pleaded, Jt was found, that the Z was 


Baton: But the Judgement was affirmed-; And ae the he 
fo the Court, that lo it was adjui the Ex⸗ 

chequer Chamber, in a Mit of .Erroz upoy a Judgement in 

this Court Vid. 22 Aſſ. 37 Coutra. FE C77 0 


Mathew ver-Purchins,or Burching werſ,VaughanzHill.3 Ic. ot. 547. 


De. upon an Obligation, and demands 6 l. 13 5. 4d. The 
19 Defendant demands oyer of the Bond, which was {vi2.) 
Noverint, &c. Teneri in vigint. Nobulis, &c. And being entred 
in hæc verba; Jt was thereupon d tor this variance : 
Fo2 it was moved, that Nobulis is not of any ſenſe ; Foz chere 
is not any ſuch woꝛd. Afterward the Dictionary of Tho. Tho- 
maſius was chewn, wherein Nobilis is ſet down tor a Noble 
man; alſo the ſumme of 6 s. 8 d. Ind foꝝ this cauſe it was reſolved, 
that the Bond was god ; Andtherefoze adjudged foꝛ the Plam⸗ 
tiff. Pet Williams laid, that it was adjudged in the Common- 
Benth, where one was obliged in viginti literis pro libris, that it 
was a void Bond. ne! 25 121 


Farneley verſus Baſſet, Trin. 5 Jac. rot. 738. 


Ebt upon an » againlt the Sherilt of Norwich: Upon 

— Demurrer the cale was; That a Plaint of Debt being af- 
firmed in Norwich, an Habeas corpus was awarded, tobung the 
Body, with the Cauſe. befoze:the Loꝛd 2 chief Juſtice; 
bearing Date the 19 June, which was the tat day of the Term; 
Ind he thereupon accepted Bayl ; After the Bayl accepted and 
filed, Procedendo was awarded, dated the laſt day of the Term: 
And thereupon they pꝛocæded, and Judgment was given; Ind 
whether the Sherifts are Diſcharged, oz chargeable with the 
Paſoner,was the queſtion ; And it was reſolved, that the She⸗ 
rifks are diſcharged ; Foz when a TWzit-gf-Habeas Corpus 19 
returned, and Bayl accepted; Although they be not filed, yet 
preſently the Priſoner is diſcharged, and his Sureties alſo 


in the inferiour Court: And although ed a Procedends 
2 ö 
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Powell verſus Hutchins, 


e A Ciion for thefe worde; Thou art a theevifh | 
gate hy ee Fine 
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my Corn in the field, no z Foz it thall be tutended 
ſtanding Coꝛn, which is not Felony. 2e it was adjudged 
fo: the Defendant. 


Por of a Judgement in 
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| Faldows ver ſas Ridge 


Re af; NN pleads in Bat; 
| laintiff repli replies, # the Demutrer 


a e adjudy 
48. 358 that recupetat, an 
EAN Kecoꝛd remanded z And thoPlaintiff 
the kings Bench had a Mrit to inquire 
of Damages, which being returned, Jt was moved, that there 
could not be any Judgment foz the Þlaintiff ; Foz it is out & 
the Statute of 27 Eliz. which appoints, - +. if Judgment be 
Reverſed in the Erchequer Chamber, 02A ed, the Recon 
hall be remanded unto the Kings Bench, and execution Done 
thereof, accoꝛding to Law: But here is a new Judgment to de 
given, which is not mentioned in the Statute; And they cannit 
give any Judgment contrary to their fozmer ; So it is Cav 
omiſſus: But all the Court held, that it is not reaſon the party 
ſhould be wit — which would be, if ſuch manner of 
expoſition ſhould be made; And the Law intends , that erecu- 
tion ſhall be made upon the Kecozd remanded, and that all ſhall 
be done which appertains thereunto ; So that in this Caſe, 8 
UWrit of inquiry of Damages is to be awarded, which — 
returned, there is a ſecond Judgment to be, that the Plain 
Gould recover the Damages found: And if Judgment had ben 
given in Treſpaſs in the Common Bench fo the Þefendant,and 
Keverſed in the Kings Bench,ſuch courſe ſhould have been taken, 
as if the firſt Judgment had been given againſt the Defendant: 
The ſame reaſon is here; And therefoze there hall te the like 
courſe and Judgment ; And it was adjudged accozdingly, 


Woodford ver ſus Deacon. 


Eke. in the Exchequer Chamber of a Judgment in the Kings 
Bench: The Erro2 aſſigned ; Becauſe the * in — 
umplic 
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A ber,. Ind Doth nor Ger foz what caule the dev 
med to pay, Ec. 01 
grew, (vis) foz Rent, oꝛ by ſpecialty, oz by Recozd: Ind if by any 
of thoſe meanes, a general Aſſumpſit lies not; Ind foz this 
cauſe all the Judges and Barons held it to be Erroz: But it it 
had ben, That he being indebted foz divers wares ſold, oz foz 
ſuchlike contract, aſſumed to pay, dc. Jt had bean god enough 
fo2 the generality thereof ; Ind becaule a Recovery in this A- 
ction ould be a Bar of ſuch a debt: Therefoze, foꝛ this rea- 
ſon it was Reverſed, although it was objected, that there de 
many Pꝛeſidents of ſuch Actions in the Kings Bench. The like 
udgment was given between Fayreclough and Seed; Ind 
lch 6. Jac, Buckingham verſus Coſterden; quod vid. poltea. -- 


Kempton verſus Bartels. 


Ex in the Exchequer Chamber, of a Judgment in - 
8 


Bench: The Erroz afigned ; Foz that in Treſj 

es being at Jſſue, and tryed by Niſi prius, the Recoꝛd 
was entred in this manner; Ad quem diem, &c. I. S. I. D. &c. of 
the pzincipal Pannel veniunt & Jurati exiſt. & quia reſidui dib 
not appear, ac. W. N. & I. N. &c. de novo apponuntur , qui ad 
veritatem de infracontent. electi, triati & jurati; dicunt ſuper ſacra- 
mentum ſuum, &c. omitting theſe uſual woꝛds ſimul cum aliis 
juratoribus priùs impanellat. And fo2 this cauſe, it was a Uer⸗ 
dict onely given by thoſe of the Tales, and not by thoſe with 
whom they were (won: And of this opinion were all the 
Judges and Barons: Uherefoze it was Reverſed. 


Strickland verſas Thorp. 


Reſpaſs de clauſo fracto was brought by Thorp againſt 

Strickland, with a continuandofrem the 20 of June 3 Jac. un- 
till the 6 of Novemb. following. Upon Not guilcy pleaded , it 
was found fo2 the Plaintiff, and Judgment thereupon: But no 
Entry of the Fine, Quia pardonatur. Strickland bzought a UUrit 
of Erroz, and aſſigned ; That the Judgment ould have been 
entred with a Capiatur pro Fine; Fo2 that the King and Parlia⸗ 
ment had pardoned all offences committed betoꝛe and until the 
25 of Sepremb. Ind this Treſpaſs being alledged to have conti⸗ 
nued until the 6 of Novemb, following, there was but part 
of the Treſpaſs pardoned;and therefoze there Chould have ben a 
Capiatur, But the Court held, that the Judzment was well en- 
tred; Foz the firſt treſpaſs, (which was vi & armis)being pardon- 
ed, the Continuando (being as to the conſuming ot the graſs) is 
ko the increaſe of Damages onely, ac. 
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Kenrick verſus Pargiter. 


# * 


juſtilies the ta: 
king of the Cattle Damage feſant, pꝛetending a ben 
the Plaintiff _ Lozd , hath the place in which, x. 
intirely to himſelf, until Lammas day ; And that afterwards, 


it is Common fo2 the Tenants; ſo as the Plaintiff can 


then put in tha Yozles onely: And becanle the Plaintif 
alter —— Jab put in mg ＋ og Fog the — 
en Damage feſant, prout, &c. ne 

| and cond 2 the Defendant ; It was 
moved in Arreſt ot Judgment, That the Defendant could ni 
take the Cattle Damage feſant, becaule he is onely a Com 
moner , and the place where, ac. is the Plaintiffs ſoil, ſo as 
his own Cattle cannot be Damage 6 ant upon his own 
ground: But by Fenner and Williams, taking the Lom 
Cattle Damage feſant was gad: Foz the Lozd is to be 0: 
cluded by the Cuſtome foꝛ all but onely his ſtint, and may wel 
by ſuch a Cuſtome be reſtrained and limited : 
Commoners any other remedy to pꝛeſerve 


Parker verſus Rennaday, 


Debt bꝛought upon a Bond foz 60 l. The Bond was in la 
lian, and the ſumme therein erpzeſſed was in theſe wozds 
(viz,) In ceſſanta libris. And adjudged to be god. 


Sharpley verſus Hurrell. Paſc. 6 Iac. rot. 751, 


D bbruron an Obligation : The Defendant pleaded the Dta- 
" tute of Uſury, and cheweth that a Ship went to fiſh in 
Newfoundland ( which voyage might be perfoꝛmed — eight 


ta- 
at 
A, 
8, 
an 
iff 
. 
＋ 
as 
ot 
M- 
bs 
tj 
ds 
2 
l 
x 
. 
x 
. 
* 
0 
[- 
$ 


G 


J ACOBI Regis in Banco Regis. 


209 


moneths) and that the Plaintiff delivered 501. to the Defen- 
dant, to pay 60 l. upon return of the Ship to Dartmouth: And 
if the ſaid Ship by decaſton of Leakage oz tempelt , Chould not 
return front Newfoundland to Dartmouth, then the Defendant 
ſhould pay the pꝛincipal money, viz. 501, onely: And if t 
Dhip never returned, he Could pay nothing. Ind it was hel 
by all the Court, not to be Ufury within the Statute. Foz if 
the Ship had ſtayed at Newfoundland two 02 the years, Ye 
uld have payed at the return of the Ship but o l. And ik the 
hip never returned, then Oo as the Plaintiff ran an 
hazard of having leſs then the Intereſt, which the Law allows; 
and poſſibly,neither Pancipal noz Jutereft, 
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and cqhould not be taken by intendment that it was lent, other- 


ſwoꝛn again upon the lame iſſue, unieſle it be in Caſe of — 
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Adams verſus Steere, & alios, 


EE firmæ; Of a Leaſe from Henry Nudigate : Upon ehi- 
dence to a Jury, it was reſolved ; Uhereas Francis Nudi- 
gate being Tenant foz life, in right of the Dutchelle of Somerſet, 
his Feme; The Earl ot Arundel by his Jndenture aliened, bar 

ained and ſold the Land reverſion to Francis Nudigate and his 

eirs,fo2 money; And the Deed had not therein the word Grare, 
no2 was inrolled within the (ir. moneths ; That the reverſion 
paſſed by the wozd alien, with Atto mment ; Denton and Fert- 
place his Caſe inthe Court Wards 30 Eliz. was cited; Where 
it was reſolved by the opinion of two Chief ,Juſtices, That by 
the woꝛds of Bargain and ſale onely, without „ A Re. 
verſion paſleth not. | 


Cooke verſus Laneday. 


* — Ok a Judgment in the Exchequer, in an Jnfozmation 
upon the Stat ute of Uſury ; The Jury found yu Not 
guilty pleaded, . quoad corruptum agteamentum in informatio- 
ne predict. ſpecificat. The Defendant was guilty ; And that 
he took the p2otits of ſuch Land, let unto him foz perfozmance of 
that cozrupt agræment to the value of 601, But it is not found, 
that he lent the 100 1,prour the Jnfozmation ; Ind foz this caule, 
it was teſolved in the Exchequer, That the verdict was void, 


wile he might not take the pzofit ; UNherefoze a Ven. fac. de novo 
was awarded ; And the Jury appearing after Evidence, the 
Plaintrff was Nonſuited, and Judgment given accozdingiy, 
and 40 l. Colts to the Defendant ; UWhereupon Erro2 was 
bought. The firlt Erro2 aſſigned was, That the verdict was 
well enough, and lo there ought not to have been a new Trial. 
But the Court held clearly, the trial was ill andimperfect foz 
the reaſon atoꝛeſaid. A ſecond Erroꝛ, That in reden verdict 
was but imperfect, he ought not to have had a Ven: fac. de novo, 
but a Diſtringas jurator.de novo to make their verdict pertect. But 
Coke i Fleming chiet᷑ Jultice held clearly, That rr having 
once given their verdict , although it be imperfect, chall never be 


— 
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when the party is to recover by view of the Jurozs, Vid. 21 H.s, 
20, 20 Ed.z.Offic, de Court 20.2 Mariæ Bro. in queſt. 86, UUhere-= 


88 © foze the Judgment was affirmed. 
Beecher verſus Sir Thomas Shirley. 


Ee. Ok a Judgment in Debt upon an Obligation, (where (z) 
4 the condition of the Obligation being, that 100 l. chould be 
paid at the houſe ot Sir Thomas Shirley in White - Friers; The 
Defendant Sir Thomas Shirley pleads payment, and found a- 
ainlt him; And becauſe the Jury were of the pariſh of Saint 
unſtans, c. And it is not averred in the plea, that the houſe was 
in that pariſh ; The Court being thereupon in doubt, after 
divers motions , the Plaintiff Beecher was content that a diſ⸗ 
continuance ſhould be entred, intending to bꝛing a new Action of 
Debt; But by the negligence of his Attomey, it was entred in 
this manner, Et predict. Willielmus Beecher per J. H. Attornat. 
ſuum venit hic in Curia, & fatetur ſe nolle ulterius proſequi, ideo con- 
ſiderat, eſt quod Defendens eat inde ſine die: And in an new Action 
upon this Bond, this Judgment was pleaded in Bar; Foz it is 
a Retraxit,which is an abſolute Barre; And it was held to be a 
god Barre: Mhereupon he bzought Erroꝛ upon the firlt Judg⸗ 
ment. The firſt Erroꝛ aſſigned was, Foꝛ that the Retraxit ought 
to have been in pꝛoper perſon, and nat by Attozney ; Foz that is 
quaſi d Departure from his Marrant; Fo2 he hath not any ſuch 
Warrant; And it is as a departure in ſpighyt of the Court, and 
as a contempt; and it cannot be a departure unleſle it be by the 
party himlelt ; And of that opinion were Fleming and Coke. A 
ſecond Erroz was, becauſe the Judgment was, quod Defen- 
dens ſit inde quietus; But they held it to be well enough: Foz cat 
ſive die, and fir inde quietus, are both of one effect, Thirdly, foz 
that there is no Judgment againlt the Plaintiff to be in Miſeri- 
cordia , which was held to be Erroneous ; And that the Plain- 
tiff himſelt,in whoſe advantage it was omitted,might aſſign? it 
fo2 Erro21n the Judgment; Foꝛ in every Caſe, the Plaintiff 
& Defendant ought to be in Miſericordia 02 Capias, unleſs the 
Defendant comes primo die, and confeſs the Action; Foz it is foꝛ 
the Kings benefit, and therefoze may be well aſſigned foꝛ Erroz 
by either parties. Fourthly, it was chewn, that there was a 
diſcontinuance ; Foz there is not-any continuance from Mich. 
2 Jac. (at which time the verdict was given) to Mich. 4 
Jac. (at which time the Judgement was given ;) And 
that it now was well aſſignable foꝛ Erroz, and not aided 
by the Statute of Feofa/es, becauſe the Judgement is not 
given upon the verdict ; foꝛ then it had been god, although it 
were after verdict; But is upon the Retraxit, which is 
out of the Statute. And it was ſaid, that a diſcontinu⸗ 

ance can never be objected, 1 placito befoze Judgement; 
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Foꝛ it may be continued at the pleaſure of che Court: But af- 
ter Judgment in another Term, it may be well rejected; And 
no continuance can then be entred ; Mherekoze it was re- 
verſed, 


Nannge verſus Rowland ap Ellis and three others, 


1 a reference out of the Star Chamber upon Bill and 
. Demurrer thereupon, the queſtion was; UWhereas an in 
fo:mation was bꝛought in the Crchequer againſt Nannge, fa an 
intruſion into Lands of the Kings in D. in the County ut Meri 
nech,and fo cutting down 10000. Dakes:; Ye there pleaded Na 
ovilty z whereupon being at Jſſue , @ found at the Bar agai 
Nannge, The defendants being p2oduced as witneſles foz 5 
it was ſworn, that the Land was a great walte,parcel of the 
Kings poſſefſion ; And that the ſaid Nannge and one Dale, aud 
others by his Commandment, had cut down 1500 Oakes, ebe 
ry one of the value of 20 8. UNhereupon the Jury found 
Nannge guilty to the value of 1500 l. Ind thereupon he bzought 
his Bill of Perjury,alledging that the Land was not the Kings 
Land, that they did not cut down any tres at all, and that 
there was not any there, ot that value. The Defendants in the 
Star Chamber pleaded , that they were pzoduced as Mitnel 
les fo2 the King, being compelled thereto by pzoceſs ; that the 
fwote fo2 the King; that their Oath was affirmed by the Uer- 
dict: Mherefoꝛe they demanded Judgment whether they Chould 
be compelled to anſwer, This matter — referred to the two 
Chiet Juſhices; They reſolved, that the Defendants ought not ty 
anſwer , to the right of the Land; Foz it would be incax 
venient to examine it in that Court; but to the Perjury , al 
ledged in cutting down the trees , foz the number and value of 
them; which being an apparant matter of fact, it is reaſon 
it chould be examined; And ik they ſwoze falfly,although they 
were koꝛ the — that they chould be puniſhed, as foꝛ an offence 
at the Common-Law : But they could not be puniſhed upon tht 
Dtatute of 5 Eliz. fo2 it is out of that Statute. 


Trollop verſus Richardſon, 


Rror of a Judgment in the Exchequer: The Defendant plea- 
ded an Excommunication, in diſability of the Plaintiff,and 
chews it under the Seal of the Biſhop ; The Plaintiff pleads 
the general pardon of 3 Jac. which was ſubſequent to the Ex 
communication : And it was thereupon Demurred , and made 
a doubt by the two Chief Jultices, whether an Ercommunicati- 
on may be diſcharged by the Kings pardon; and the Plaintilf be 
reſtoꝛed to his ſuite without abſolution and reconciliation tothe 
Church. | | 
Ye: Vaughan 
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Vaughan verſus Ellis. 


Rrorof a Judgment in the Exchequer, in an action upon the 
Caſe foꝛ wozds, toꝛ calling him Baſtard + The Erroz aſſign- 
ed was; That the Action lies not fo2 theſe wozds, without ſpe- 
cial cauſe ſhevon that he was damnitied by them; As to-allodges 
that he was inheritable to ſome Lands and that by reaſon of 
thoſe: woꝛds, he is to have loſs : And here it is own, that fuch 
Land was given in tail to his Grandfather; Ind that his Fa 
ther had divers Sons ia ren rn ets ern 
and his elder Bꝛothers are living; And that one ſuch was to 
buy the Land, and offered him ſuch a ſumme of money koꝛ his 
Title; And by reaſon of thoſe wozds refuſed to give him any 
thing ; Do _ 8 by his own chewing, that he hath nat 
3 and t 


Oo it 
any pꝛetent Ti d therefoze no cauſe of Action at all. But 
the two Chief Juſtices conceived , that although he hath 
fot any pꝛeſent Title, it appears he is by a poſlibthey inhevita- 
ble to thoſe Lands; Ind being offered a ſumme- of money fot 
that / poſſibility to joyn in the aſſurance, although he hath not 
any preſent Title to the Land, yet by reaſon of thoſe woꝛds he 
had a pꝛeſent damage, and in futuro might "receive pzejudice 
thereby, in Cale he were to claim any Land by diſcent. And fox 
theſe caules, they held that the woꝛds were Actionable ; Uhere= 
upon the Judgment was affirmed, 


5. Anonymus, Hill. 3 Jac. rot. 616, 


Rror of a Judgment in the Kings Bench: The Erroꝛ aligned 

was; Uhereas the Plaintiſt was non⸗ſuited in Treſpals af- 
terevid ence ; The Judgment is, Quod nihil capiat per billam, 
which is a Bar;Whereas it ought to have been onely in miſeri- 
cordia quia non proſecutus eſt, &c. But it was held to be no Er- 
ro2 ; Foz all the Pzeſidents of latter times are in that manner. 
Decondly, foz that the Judgment is, Quod querens & Plegii ſui 
ſint in miſericordia pro falſo clamore ſuo, whereas it ought to have 
been, Quia non proſecuti ſunt : Foz it ought not to be pro falſo 
clamore, but e it is after Uerdict o2 Judgment upon De⸗ 
murrer : And foz that vid. Fitz N. B. 76. the bok of Entries 
176. And foꝛ this matter, it was held to be manifeſt Error, and 
the Judgment was reverſed, 


Buckingham verſus Coſtendine. 


ERror of a Judgment given againſt Buckingham: UWhereas 
E the Plaincift declares in an Aſſumpfic ; the Defendant 
being indebted unto him in 40 8. In confideratione inde, aſſumed 
to pay, c. And he ews not foz what cauſe the debt was due; 


Which 
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Which was held to be ill; Fo it might be by obligation, oz re: 
cogniſance, 02 Leaſe, in which Caſes ſuch a general Declarg- 
tion is not god. And of that opinion was all the Court; and al⸗ 
though there were divers pꝛelidents in the Court that way, (ag 
it was ſaid) yet they reſolved it to be ill, without alledging that 
the debt was, by reaſon ol ware ſold, 02 upon loan, oz foz fuch 
like. caule, ſo as it might appear to the Court, to be matter wher: 
upon 98 — an Aﬀfumpſic : UWherefoze fo2 this Cale it was 
Reverſed, Note, the like Judgment was in the Exchequer Chamber 


between Wood ord and Deacon, quod vid. ante, fol, & here Judg- 
ment in — — the Cate was reverſed for that Cauſe. 


Sir Nicholas Poynts Caſe. 


ENdictment upon the Statute of 8 H. 6. ſuppoſing, that ſuch 

a day and year he entred with fozce and armes into ſuch 
Lands exiſtent, liberum tenementum I. B. and with fozce him: 
pelled and amoved : Exception was taken, becauſe it was not 
alledged adtunc exiſtens; Foz it may be, that at the time of the 
Endictment, it was the freehold of I. B. but not at the time at 
the Entry: Uherefoze foz this cauſe it was revered, 
And in the ſame Term another Endiament againſt in the 
County ol Dorſet was diſcharged fo2 that Caule, 


Braddon verſus Bowen. 


I Nformation inthe Exchequer upon the Dtatute of 5 Ed. 6. fot 
engroſſing of Apples, being dead victual , the Defendant 
being aCoſtermonger : And it was thereupon Demurred;That 
it is out of the Statute, and is not ſuch victual as the Law in- 
tends : And it was adjudged acco2dingly, and Erroꝛ there 
bought in the Exchequer Chamber; And upon conference, the 
two Chief Juſtires reſolved, That it was not within the Dta- 
tute: Ind Coke ſaid, there was not any thing pꝛohibited within 
the Statute, but it had a proviſo, how in ſome kind it might be 
bought; but there was not any ſuch proviſo foz Apples, theretoꝛ 
it never was intended to be reſtrained ; And fo2 that cauſe the 
Judgment was affirmed, 


Frank werſus Alſop. 


E Rror in the Erchequer Chamber, ot a Judgment given in the 

Kings Bench in an Action, foꝛ theſe wozds; I will prove thee a 
Thief, and a plotter of Theevery ; And I will prove it by thine own 
Sony or elſe I will ſend him to the Divel : The Erro2 aſſigned was» 
that an Action lies not foz theſe woꝛds; And all the Juſtices and 
Barons reſolved, that the wozds were not Actionable: For if 
is not alkirmed; that he was a Thiet, but that he would 2 


ö 
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im to be a Thief, which if falſe, there is not any Damages to 
= — 425 —— would prove it by the Plain Sond or 
elſe he would ſend him to the Devil; That he was doubt⸗ 
full in his affirmation ; Ind if one faith, J will pzove ſuch a one 
to be a Bankrupt,no Action lies: UWheretoze Judgment was 


* 


: Prichard verſus Hawkins. 
A theſe wo2d8 ; Thar Pricherd that ſerves Mrs.Shelley, (12) 


ANS 


dams mado de 
the Kings 


of the Action , "* 
no ground 
and Barons; 


ſuch cauſe between Baldero and 
Kings Bench that an Action lay not, 
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1 . J (241 ; 


mute 
the entire tentence. Vid. Cokesn ben Book of Entries, foliAEA 
Fus: NN 
Cumber <erſns Epiſcopum Chicheſter and Greene Incumbent, 
Trin. 6 Jac. rot, 1629, 


= 3 fo2 the Church of South-Eaſe in Suſſex: The 
Court held clearly, Firſt, That if Title of Lapſe accrues 
to the King, and the Patron pꝛeſents, yet the King may peſent 
at any time as long as that Pꝛeſentæ is — But if the 
Preſentee dies, oz reſigns befoze the King hath pzeſented , the 
King hath now loſt his Pzeſentment. But if the reſignation be 
by Covin, with an intent to take away the Kings Title, the 
King hall not loſe it thereby, but chall have his P2eſentmen! 
Secondly , That if the King hath Title by Lapſe, becauſe a 
Parſon hath taken a ſecond Benefice ; Ik the Parſon dies, 02 re: 
ligns the firlt Benefice, and the Patron pꝛeſents, whoſe Pzeſents 
reſigns upon Covin , oz dies The King hath loſt that Px- 
ſentment ; Foz Lapſe is but unica & proxima vice: Ind ſo it . 
adjudged, Mich, 27 & 28 Eliz. Cornwalls Caſe. Thirdly, 
Quare impedlit foꝛ the Ring, the King and party be at ue 
which is found againlt the King, and Title appears fo2 the 
King by Nient dedire of the party ; yet the Court hall not ad- 
judge foz the King. Dthet wile it is, where the party confeſſeth 
the Kings Title. 
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whole ; Foz the Warranty is _ which is the 3 
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Bulbroche ver fer Briggs. 


— The queſtion was; Whether: the Statue: of 
4H. 8. gave remedy fo2 — in th in the Apiritual Court, 
where it is wiifully denied ; Rriggs libelling there foz a Penſion 
which was never demanded; Bulbrooke paayed a Pzohiti- 
tion; Which was denied, becauſe onginally this Dutt apper- 
tains to \ one Court, | 


Dor. The Writ was, Præcipe A. quod reddat E. Fulliam ta- 
tionabilem dotem ſuam des terres, &c. dudum . Fulliam quondam 


viri ſui, &c. Exception was taken to the Mit, becauſe it was 


| not in this manner: Præcipe 4. quod teddat E. Pultiam qua? fuit 


uxor B;.  fulliam, &c. Fo in the beginning of the:Wrie, the ought 
to be named uxor of her husband io. —— is the name vohert⸗ 
dy the claims her Dower: And che engt to * 
Waltl war (1; 30d thar the ne, Ie 
that t 

12 —— viri lui, Se. de not (ukfigent : Therefoze- 


given to the Plaintiff to ew cauſe why the Wit choud nat 


abate. 


Earl of Huncingron verſus S Sir irons Mildmay. 


Une! un dit 3 * was 
ley, w was —— alter 
That my F rr . 

Ce que uſe ran, e the 
— telbatoer the Gtatite, and not to . Wil, But vet he 
ought to chew, that it was granted by De Vid. Dyer 277. El- 
cots Caſe. But Walmſley held, that in this caſe ye oughe to ſhew 
the Ded, becauſe the Gꝛant is not god without Derd; and ſo 
difters from Eſcors Cale. Vid. 22 H.6. 1. 35 H. 6.32. 


otam curiam præter Walmſ- 


Game werſys Symms & Mariam uxorem ejus. 


Formedon, in Remainder: The Caſe was ſuch ; Henry Winter 
was letled at Docage-Land, and deviſed it t Stephen Win- 
ter in Tait, emainder to Anne the Siſter of Stephen, dec. = 
died: Stephen entred, and levied a Fine with Martanty, and 
nder nie Je: e: Thea Anne and Elizabeth his Bitters, 
bound de e queſtion was, ** Anne chould be 
better Tueren fo2 the whole, oꝛ for the moity onely. 
And Hutton Serjeant argued, that che ſhould be Foun fo2 the 


(3) 


(4) 


(5) 


(6) 
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and extinguiſheth the Right, 19 H.6. 14 H.7. 10,11. Aſſiſ. pl. 35. 
Allo Anne the Dilter had all the Right of the Remainder , and 
therefoze ſhall be bound foz all, 12 H.7.3. 16 H.7.13. Harris Ser: 
zeant to the contrary, That the Warranty ſhatl be divided, any 
bind but fo2 a moity, becauſe both the Diſters are Yeirs, and 
therefoze the VUarranty goes to both; And it is not like the 
Caſe of Burrough Engliſh, oz Gravelkind , 44 Ed.q.10. Foz true 
it is, Warranty deſcends onely upon the Heir at the Commm 
Law. Walmſley twk a difference, where the party upon whoy 
the Warranty deſcends, is Heir, as the Feme in this Cale is, 
and ſo ſhall be bound; and where he is not Heir, as in Bur. 
rough Engliſh. Ind Coke obſerved a diverſity; lien real Delcends 
on _ the Heir at the Common Law ; But ien perſon 
binds all, as Yeirs in Gavelkind, #c. AS if a man oblige him 
ſelf and his Heirs in an obligation, dc. Ind he put this Cale; 
It the Heir at the Common Law be vouched toz2 Warranty, 
Who vouches the Heirs in Gavel kind, gc. becauſe of the yoſ- 
ſeſſion, they all ſhall vouch over; aud what is recovered in ba 
lue, hall go onelyto the Heirs in Gavelkind: So if two be 
vouched, where the one hath nothing, and they vouch over ; tix 
recovery in value goes onely to him who had the Jnterell, g 
32 Ed.z.Garrants 94. Ind Judgment was given, that the War 
ranty ſhould bind all. | 


Beſton verſus Robinſon, 


Aae querela by Beſton, who was in execution upon a Sta 
tute-merchant at the Suit of Robinſon; Ind chews cer: 
tain Articles betwixt him aud Robinſon, to diſcharge him of tie 
Dtarute ; and pꝛays to be let at Mainpꝛiſe: But the Court de 
nied it; One in executiononght-not to be let to Mainpꝛiſe upon: 
ſurmile: And here the Articles RE — are not god 1 


| — him of the Execution; But 
Actton of Covenant upon them. 


Beedle verſus Clerke. 


Artition: The Caſe was ſuch; A. and B. were Joynt-tenants 

foꝛ years ; B. ſuffers C. to occupie his moity with him; Ind 
A. bꝛings a Wulit of Partition againſt B. and C. ſuppoſing thai 
B. had granted a moity of his part to C. C. chews that he was 
but Tenant at will to B. whereupon the Wait abated; Mhether 
A. might have another Uait of Partition againlt B. by Jornezs 
accompts, wag the queſtion ; Ind reſolved chat he might ; a 
the poſſeſſion of C. was god colour foz bunginx the Wit df 
Partition; And A. could not take notice what Eltate C. had ft. 
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Anonymus. 


Ote, An Infant was admitted by Guardian, to ſue accompt a- 
ainſt his Guardian in Socage, for the profits received, after the 
Infant had accompliſnt his age of fourteen years: And the Action 
was brought againſt him, as againſt his Bayliff. And ſo it ought to 
be, as the Juſtices held. 


Addis Caſe B. R. 


APs having a Duit depending 1n this Court, coming to 
London, was committed to Newgate, #c. Hutton Derjeant 
moved fo2 an Habeas corpus, which was granted; And the 
Gaoler of Newgate made his return in this manner, (viz.) That 
the ſaid Addis was committed to his cuſtody by Warrant from the 
Lord Chancellor of England, for certain matters concerning the 
King, there to remain until the Lord Chancellor delivered him; 
and for that cauſe he could not have his body here. And Hutton 
moved, that the Return was not god, being it is to general: 
Foꝛ it chews not foꝛ what cauſes he was committed; Foz it 
might be fo2 a cauſe which would not hinder him of his pꝛivi⸗ 
lege. Yere alſo the Return is; That he ought to-remain there 
until he were delivered by the Loꝛd Chancelloz ; Therefoze he 
ſaidit was ill. And the Court thereto ſaid, it was the firſt time 
that ſuch Exceptions had ben taken : Therefoze they would con- 
ſider of the Cale. And 1.6.44. was cited, and 33 H.6.28. and 
29. And 4 Ed.4. 15. and 16. 


Anonymus. 


JT was doubted in the Dtar-chamber, If Coſts and Dama- 
ges be recovered there of one foꝛ a Riot, whether his Erecu- 
toꝛs and Adminiſtratoꝛs chall be chargeable therewith: Walter 
laid, there —— in this Court, that he chould be char⸗ 
ged ; and ſome ot the Clerks affirmed ſo much. But the Loꝛd 
Coke held, they were not chargeable foz a Riot ; But if Da⸗ 
mages oꝛ Coſts were given by any Statute ; there, upon reco- 
very in that Court it ſhall be otherwiſe. 
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Goodwin verſus Welſh and Over. 


Ction ot Treſpaſs, foꝛ ſeveral things again 
the two Defendants; and declares to his da⸗ 
mage, #c. The Atto mey foꝛ the Defendants, 
pleaded Non ſum Informatus, and .— 

thereupon was given ſeverally foz pPlaintif, 

| And Urits to inquire of damages iſſued out, 
a were returned. It was now moved, that the 
Urits Gould not be filed, becauſe p Plaintiff at the time of the 


inquiry, did not pꝛobe that they were his Goods, but p2oved ori 


the value of them: And a difference was taken at the Barn 
betwixt an Action confeſſed, and a Non ſum Informatus. Foz, tht 
p2operty of the Gods is allo confeſſed in the firſt Caſe to be u 
the Plaintiff : But it is not ſo in the other; Foꝛ there, Judgment 
palleth without the Defendants pꝛivity, and onely foꝛ want d 
pleading} as in the Caſeof a Nihil dicic. But the Court held, 
that both Cales were alike ; And that the Plaintiff is not bound 
to prove his pꝛoperty in either of them: Becauſe the UUrit com 
mands that the value onely be inquired of, and if the Plaintif 
ould be bound to p2ove his p2operty,and faile thereof, it would 
be in deſtruction to the firſt Judgement, which cannot be: But 
it is otherwiſe where Not guilty is pleaded ; Foz then p Treſpals 
is denied, which mult be pzoved, and tryed by the Jury; Ind 
—— that Caſe both the value and pꝛoperty do come in 
ueſtion. 


Barret verſus Fletcher. 


Dae : Upon an Obligation of 500 l. conditioned to ſtand to 
the award of J. S. and T. D. So that c. The Defendant 
pleaded, that the Arbitratoꝛs did not make any award: The 
Plaintiff replies, and chews the award, but aſſigns no breach: 


The Defendant rejoyns , that the award pleaded is not the 
Arbitrato!s 
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Acbitratoꝛs award; Uhereupcn Illue being joyned, a verdict 
was given fo2 p Plaintiff : And it was moved in arreſt ot Judg- 
ment, becauſe the Plaintiff in his replication not having aſ- 
ſigned any bꝛeach ot the award, there was not caule of Action; 
Foꝛ the Obligation is not foꝛ Debt, but is guided by the condi⸗ 
tion, which is foz the fozbearance of a collateral thing: And the 
Court ought to be-ſatisfied, that the Plaintiff had gad cauſe of 
Action, otherwiſe they cannot give Judgment; Foz although a 
verdict be given fo2 the Plaintiff, yet this Defect in the replica- 
tion is matter of ſubltance, and is not helped by the Dtarute ; 
And the Court being of that opinion, Judgement was ſtayed, 


Bedel verſus Lull. 


ÞJettione firmæ: Upon a Leaſeof Land made by Eliz. James: 
The Defendant pleaded, That befoze Eliz. had any thing; 
One Martin James was thereof ſeiſed in Fee, and had iſſue Henry 
James, AuD Died ſeiſed, and thereupon it deſcended to Henry 
James, as Don and Heir; And that Eliz. entred, and was ſeiſed 
by Abatement, and made the Leaſe to the Plaintiff ; Ind that 
the Defendant afterward, as ſervant to Henry James, and by 
his command, ac. The Plaintiff by way of replication, confeſſeth 
the ſeiſin ot Martin James, and that he being ſo ſeiſed , by his laſt 
Will in writing, deviſed the ſaid Land to Eliz. in Fee, and af- 
terwards died : By reaſon whereof Ge centred by foꝛce of che de⸗ 
viſe , and made the Leaſe to the Plaintiff, and traverſeth 
Without that that EZliz. was ſeiſed by Abatement in manner and 
form, &c. Upon this replication the Defendant demurred, and 
chewed fo2 cauſe, That the Traverſe was net god; And it was 
adjudged fo2 the Defendant: Foꝛ the Plaintiff by his replication 
needed not both to confeſs and avoid, and to traverſe the Abate- 
ment; Foꝛ the Plaintiff made a title to his Leaſe under Eliz. 
the deviſe of Martin James, and ſo her Entry legal, and not by 
Abatement,as the Defendant ſuppoſeth : And then to take a tra⸗ 
verſe over makes the replication vitious:Fo2 no traverſe ought 
to be taken, but where the thing traverſed is iſluable; And the 
deviſe here is onely the title iſluable. It was alſo held, that the 
traverſe was not god, as to the manner of it; Fo2 he Gould not 
have traverſed Without that, that Zliz. was ſeiſed by Abatement : 
But it ought to have been Without that, chat ſhe did abate, &c. 
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Tuthill verſus Milton, Trin. 6 Jac. rot. 1272. 


Rror : Of a Judgment in Briſtow; Jn an Action foꝛ wozds : 
E Uhereas the Plaintiff foz 5 years befoze firit the of May ; 

Jac. was a D2aper, and exerciſed the ſame Trade, That 
the Defendant, apud Wardam omnium Sanctorum in Briſtow, ſpake 
theſe wozds of the Plaintiff, (viz.) Thou art a Bankrupt: The 
Defendant pleads Not guilty, and found againlt him, and Judg: 
ment foꝛ the Plaintiff, The firft Erroꝛ aſſigned, was, that this 
Action lay not; becauſe it is not averred that upon the day of 
the ſpeaking the Plantiſt was a Bankrupt, but fo five years 
befoze ; Sed non allocatur; Fo2 it hall be intended, that he pet 
uſeth that Trade, Secondly, Foz that the Ven. fac. is awar: 
ded de Warda omnium Sanctorum, And not from any pariſh : Sed 
non allocatur; Fo2 ſo is the common courſe in many counties, 
and they uſe not to name any Parich: and there a Ward is put 
foꝛ a Pariſh. Thirdly, that a Capias is awarded in this Action 
fo the ſecond pꝛoceſſe, whereas a Capias lay not in this Action, 
uutill the Dtatuteof 19 Hen. 7. which extends onely to thoſe in 
Weſtminſter, and not to Co2pozate Mills: Sed non allocatur ; Fot 
it may well be by cuſtome in thoſe Mills: UWherefoze the Judg⸗ 
ment was affirmed, | 


Belcher and his Wife verſus Hudſon, Hill. 6 Jac, rot. 132. 


þ mg Foz that the Defendant aſſumed to the Feme it 
the Plaintiff in her Midowhod, That if che would marry 
Thomas Maſon, he would pay unto her annually after the death 
of the ſaid Maſon, during her life 40 8. And alledges in facto 
that che married Thomas Maſon, and after his death married 
the Plaintiff ; And foꝛ Non-payment of 40 8. annually after his 
death bꝛoͤught the Action: The Defendant pleads a Releale 
from Thomas Maſon, ot all Actions and demands which he had os, 
#, And it was thereupon demurred, and after argument at the 
Barre adjudged to be no plea ; Foz being a pꝛomiſe to perfozma 
payment after the death of Thomas Maſon, it was in demand 
during his life, no2 by any polgibility could ever be demanded 
by him: Wherefoze, c. 
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Tracy verſas Veal, Hill. 6 Jac. rot. 


A Coon upon the Caſe fo2 deceipt: TUWhereas Bernard Welles 

'3 was the Plaintiffs ſervant in Comitat. — and had 
65 l. ot the Plaintiffs in his cultody ; That the Defendant, to 
deceive the $Þlaintiff of the ſad 65 l. quandam liceram in name of 
the Plaintitt pꝛocured to be written, and directed it to the Plain⸗ 
tiffs ſaid ſervant , and counterteited the name of the Plaintitt 
thereto , and ſealed it quaſi with the ſaid Plaintiffs ſeal, and 
cauſed it to be delivered to the laid Bernard Welles, affirming it 
to be the Plaintiffs letter, and that he was ſent therewith 
unto him by the Plaintiff;Wihereupon he cauſed the ſame to be 
read, and upon reading thereof underſtanding quod in eadem li- 
tera continebatur , That the Plaintiff had appointed the ſaid 
Bernard to pay and Deliver to the Defendant the ſaid 65 l. tothe 
uſe of one Thomas Bartlet, to whom it was ſuppoſed by the ſaid 
letter that he was indebted ; and affirmed , that he was ſer⸗ 
vant unto the ſaid Thomas Bartlet; and that he was to receive 


the ſaid 65 l. foz his alter ; By reaſon whereof,the ſaid Ber- 


nard giving credit unto him, payed and delivered unto him the 
money; ubi revera, the letter was counterfeited , and he. never 
ſent the D:fendant, na was indebted in any ſuch lumme, at. 
The Defendant pleads Not guilty and found againſt him, to his 
Damage of -105 l. And Jt was thereupon moved in Arreſt of 
Judgment, Firſt, that this ſuppoſition quandam liceram ſcribi fe- 
cit, where it ought to be literas (oz it is nat poſſible that one let⸗ 
ter might compꝛehend it) was not god. Decondly, that this . 
tion lies fo2 the ſervant, and not fo2 the Maſter. Thirdly, that 


it was not ſhewn, what was contained in che letter; Foz it is 


onely ; that the ſaid ſervant incelligebat, what was therein 
written, and that might be his nnſconſtrucmon; But all the 
Court after ſeverat motions held it to be well enough; Foz 
the dereit and aduſe is to the Walter, and the loſs onely to him; 
UWherefoze the action well ies foꝛ him; Alſo although it is not 
Pleciſely ſet down what was in the letter, but that iutcllige- 
bat ſuch matter was contained therein, which is uncertain ; yet 
becauſe the deceit is alledged to be in the delivery of the coun⸗ 
terteit letter, and affirming , that he was ſervant of Thomas 
Bartlet, and ſent by the Plaintiff to reccive ſuch a ſumme, as due 
by him to the ſaid Thomas Bartlet (all which was falſe, and all 
which being deceit) upon the whole matter the Action well lies; 
Ind was adjudged foz the Plaintiff, And afterward a Urit 
of Erro being thereof bzought, and all theſe matters aſſigned 
fo2 Exroz , the Judgment notwithſtanding was affirmed. 
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Richard Beedle verſus Morris Inne-keeper of Dunchurch, 
IIIn. 7 Jac, rot. 1535, 


A upon the Caſe: And declares upon the Common 


Jane- 


vant to the Plaintiff , was lodge us houle 
in Dunchurch ; And that he having there a bag, with sol. 
in — * tye Plaintiffs therein , quidam maletactores to the 
Plaintiff unknown, the ſaid of money, in the (ad 
Inne being , in default of the Detendant and his ſervants 
cok and carried away. The Defendant pleads Not guilty, 
and found againſt him: And it was moved in Irrel} of 
Judgement, and after aſſigned foz Erroz , that the Anion 
ht to have ben bzought by the ſervant , and not by 

Walter oz the Cuſtome of the Nealme is onely toz 

vellers , and here the was not a Traveller. 
it was adjudged , that the Walter might well have the 
Action; And that \ it had been reſolved befoze theſe times, 
Secondly , it was moved, that this Cuſtome was not 
well alledged ; Fo2 there is not any ſuch Cuſtome , That 
bona & Caralla aliquorum aliorum ſubditorum, &c. (hould be 
ſafely kept, unleſs they were Gueſts : Sed non allocatur ; 40 
the Cuſtome is ſufficiently alledged to maintain the Ictzon, 
Thirdly, it was aſligned koꝛ Erroꝛ, that the Judgment was 
not well entred ; Foz it ought to have been quod capiatur, and 
not in miſericordia, acco2ding. to the Preſidents, Hill. 9 H. 7. 
rot. 310, the old bwk of Entries 377. which is a Capias ; Foz 
this Action compꝛiſeth in it lelf a contempt contra legem, 8c. Sed 
non allocatur ; Foz it is not any ſuch contempt foz which the 
King (hall have any Fine, as it is in Actions which are con- 
tra pacem : Uherefoze it was ' adjudged foz the Plaintif; 
And this Judgment was affirmed in the Exchequer Cham⸗ 
ber. Dees aſe repoꝛted with theſe reaſonsCokes new bon of 

ntries fol. 347. 


88 


Taylor verſas Markham. 


IN an Action of Treſpaſs and Battery , The Defendant 

pleaded, that he, at the time of, ct. was ſeiſed of the Bectory 
of D in Fe; And that at the ſame time and place, where the 
Treſpaſs and Battery were ſuppoſed, ar. Cozn was ſevered 
from tye nine parts ; And foz that the Plaintiff would have car- 
ried away his Cozn, the Defendant there ſtwd in defence there- 
of, and kept the Plaintiff from carrying it away; So — th 
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harm which the Plaintiff received was of his own wꝛong, E:, 
The Plaintiff replies, that the Treſpaſs and Battery were 
done Sans tiel cauſe alledg, &c. UWhtreupon the Defendant De⸗ 
murred in Law; And it was adjudged toz the Plaintiſt: Foz 
it is not requiſite in this caſe fo2 the Plaintiff to anſwer the 
Defendants Title, becauſe he Doth not by this Action claim 
any thing in the Land o2 Cozn , but onely Damages foz the 
Battery; which is collateral to the Title. And theretoꝛe the 
general Replication is god. But when the Plaintiff makes a 
Title in his Declaration to any thing, and the Defendant 
pleads another thing againlt it , the Plaintiff muſt re- 
ply 8 » and not ſay Sans tiel cauſe, ag it is in 14 H. 4. 
16 Ed. 4. 
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Underhill verſus Kelſey, Trin. 7 Jac. rot. ! 274. 


Jectione firmæ: Upon Demurrer (the Defendant claiming 

by Leaſe from William Copley ) the Cale appeared to be; 
Thomas Copley, Father of William, was Copy-holder in Fe of 
the Mannoz of Shelwood ; wherein a Cuſtom was pleaded, that 
upon the death of every Copy-holder, his Yeirs ould pay ſuch 
a Fine as Gould be reaſonably aſſeſſed : And another Cultom, 
that if a Copy-holder died, and his Heir cometh not the next 
Court to be admitted, pꝛoclamation ſhall be made: Ind if af- 
ter the p2oclamations, the Heir comes not in, the Lozd ſhall 
ſeiſe it as foxfeited ; And Chews, that 27 Eliz. Thomas Copley di⸗ 
ed, and his death was pꝛeſented, and that William was his 
Heir, and thereupon pꝛoclamation made, cc. And afterward at 
two other Courts 29 Eliz. pꝛoclamation made; and foz not co 
ming, the Lozd ſeiſed, and let to the Defendant. The Plaintif 
chews, that William Copley at the time of the deathot his Jv 
ceſtoꝛ, and at the time of the pꝛoclamations made, was beyond 
the ſeas, and ſo continued until 4 Jac. at which time he retur: 
ned; And having notice of the death of his Anceſto2, tendzd 
his Fine, and entred, and let to the Plaintiff ; whereupon it 
was demurred: The ſole queſtion was, whether his being be⸗ 
yond the ſeas ſhould excuſe hi of the foꝛteiture. After argu- 
ment at the Bar, the ſame day the Court delivered their opin 
on; and Williams, Yelverton, Fennor and Fleming, held, That it 
was not any foꝛfeiture againlt the Heir; Foz he being beyond the 
ſeas, hall not be intended to have conuſance of that deſcent unto 
him noꝛ of the pzoclamations ; and therefoze is ercuſable as wel 
as if being over the ſea, he hall be excuſed from Dutlawy, 
from a Deſcent which takes away his entry, and from a not- 
clatm upon a Fine by the Common Law. Foz, as Williams ſaid, 
he being beyond ſeas, it is not in his power to return when if 
will, and the Law will not compell him to impoſſibilities; 
And the Loꝛd is not at any miſchief, but may ſeiſe in the inte⸗ 
rim, and take the mean p2ofits, and ſhall not be reſponſible fo! 
them. And Fleming ſaid, the cuſtom were unreaſonable, ik it 
Would bind perſons beyond ſeas ; therefoze the Law makes an 
exception thereof ; And fo2 theſe reaſons they held, that the 


Plaintiff ould recover: But Croke puiſuy Juſtice held tf 


a aac a. 
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— ens * — Condition —.— = = Eſtate, thae 
chould pay er pꝛoclamation: u being paid. 
tis abſence beyond ſea ſhall not excuſe him, no moze than if a 
Feoffment had ben upon condition, that the Heir Gould pay 
20 l. within a year after the death of his Father; Although the 
Father dies, his Heir being beyond ſea, if he pays it not with- 
in the year, the Condition is bzoken, and his being beyond ſea 
not excuſe him. True it is, that imporentia and impoſſibi- 
litas in ſome cales may excuſe, but here there is not any ſuch ; 


Foz he night by Letter ot Attomney pzay to be admitted: And 


although it be a miſchief to the Heir, yet it is a greater incon- 
venience to the 1Lo2d, that he by that means ſhould not have his 
ſervices During all that time: Alſo there Doth not any cauſe of 
his abſence appear, as in ſervice of the King, oꝛ the like, which 
peradventure might make a difference ; TUherefoze, cc. But 
notwit ing, by the opinion of the four Juſtices, Judg- 
ment was then fo2thwith given, becauſe the ſe was deter⸗ 
— the ſame day; Ind Execution awarded Maintenant. Vid. 
owd. 372. 


Dutton verſus Gervaſe Molineux. 


IA an Audita querela, the queſtion was; Whether a Purcha- 

ſer after an Extent ſued, and the Land delivered, could have 
an Audita querela ; Foz none ſhall have it but the party grieved ; 
And the Extent being befoze his time, he therefoze Chould not 
have it: And ot that opinion was Fleming, Chief Juſtice ; who 
ſaid, that he was of counſel in a Caſe depending in Chancery, 


and there it was much debated and argued befoze the Judges, 


(to whom the point in Law was referred) whether a Feoffee 
might have an Audita querela upon an Ertent made befoze his 
time: And the better opinion was, that he could not: But there 
was not any reſolution, it being ended by Compꝛemiſe. Where: 
fore the reſt of the Judges being doubtfull, the Audica querela 
was allowed de bene eſſe ; and appointed that there ould be 
a Demurrer thereupon. 


Barwicke verſus Foſter, Hill. 5 Jac. rot. 


Deb. upon a Leaſe fo2 years ; and Declares upon a Leaſe 
foz twenty years by Jndenture, rendzing 40 J. per annum 

at the two uſual Feaſts (viz.) at Michaelmas andour Lady-day, 
02 wichen ten days after every Feaſt; And becauſe 8 1. foz the 
Kent of the two laſt years, ending at Michaelmas laſt paſt, was 
behind and yet unpaid, he bꝛought the Action: And upon Non 
debet pleaded, it was found foz the Plaintiff ; And moved in 
arreſt of Judgment, that the Declaration was ill; Foz he de⸗ 
mands Rent as due at Michaclmas _ where it was not due 
92 at 


(2) 


(3) 
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at all until the ten days determined: And as this cale was, tte 
Leaſe ended upon Mich. day 3 Do there could nut be ten d 
after Mich, during the Term, and thereby the Retit Could 5 
loſt: Ind of that opinton was Williams; Fo! there is not any 
Kent due until the end ot the tenth dax, and there is not anz 
tenth day at the end of the Term; Therkote it is lot. Flem. it Leſte 
to lite makes a Leaſe foz years-rendzing Rent at Mich. and the 
Annunc. o 2 within ten days after every of the ſaid Feaſts; 

dies after Mich. befoze the ten dayes, be expired , Jt was refdl 
ved; that the Kent was lolt ; Foz it was not duc until the tenth 
day, and betoze that time he died. Alſo if a man relerdes Reg 
in luch manner, and dies after Mich. and betoze the ny 
This Kent ſhall go to the Heir, and not to the Etecutoz { And it 
a Leſſoz, after Mich. and be foꝛe the tenth day, gtants the Re: 
verſion, the Gzantee ſhall have the Rent, and not the Gzanto?; 
Wheteby appears it is not due until the tenth day: Do, ts 
demand it at Mich. is not at the day when by the Law it is 
payable : Therefoze the Declaration is not good, Croke Al. 
ltice, to the contrary ; Foꝛ the Rent is reſerved , payable Am 
ally during the Term, at Mich. and the Annunc. o2 within ken 
dayes ; So it is at the Election ot the Leſſee to pay it at Mich, 
oꝛ at the tenth day after ; Ind although alwayes During the 
term, the Lefle chall not be infozced to pay it untill the t 
day, and it is not demandable untill that time, (Foz the 

ſe hath election to pay it upon either of the dayes) never⸗ 
theleſs the Lefſ& may tender it at the Feaſt , and the Leſſoz is 
bound to accept thereof ; which pꝛoves, that it is then due: yet 
at the laſt fealt of the Term; (becauſe there be no moze ten dares 
after) fo the neceſſity in Law, it is due and payable at the 
Fealt, otherwiſe it never chould be due; Therefoze the demati) 
thereof, as due at Mich, is well enough. Yelverton Delivered 
not any opinion; Fennor agred with the other two: Er Adjournt 
tur, Vid. poſtea pag. 233 


Bradley verſus Toder, 


A Sſumpſir : In conſideration he would marry ſuch a otie his 
Coulin , that he would give him a 100 l. And alledges in 
facto, that he married her ſuch a day and placc;And although he 
requeſted the Defendant ſuch a day and place to pay, yet he had 
not payed, Upon Non aſſumpſit pleaded, and found fot the Plair 
tiff , Jt was moved in Arreſt of Judgment; That the Decla- 
ration was not god; Becaule it is not alledged , that he gate 
notice of his marriage: Aud of that opinion, upon the firlt md- 
tion, was the whole Court; Foꝛ a pꝛeciſe notice of the marria 
ought to be given: And although it is alledged, that he ma 
the Feme, and afterwards at ſuch a day requeſted the money 
(which implies the notice alledged) yet it is not god þ a —. 
aration 
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claration;wijxch ought to be certain is uot to be maintained by 
—. ut atterwrrds being moved again ppen a pꝛeſi⸗ 
ent che wn, betw aModey f Hodges in the ErchequerChamber, 
where in this Court in the like Action verbatim (and no notice 
alledged) Judgment was affirmed ; The Court reſolved, that 
it was god enough;Fo2 it is a neceſſary intendment:That when 
after marriage he requeſted the payment of the money, that no- 
tice was given of the marriage: Mherefoꝛe it was adjudged 
foz the Plaintiff, * 7 a 


4, , Patrickſon verſus Burton. 


Ticks: The Defendant Juſtilies g 02 that l. S. was ſei- 
ſed in Fæ, and let to B. foz years ; he, ag ſervant to B. 
Juſtifies the Damage feſant : And it was-thereupon Demurred, 
becaule he gives not any colour; And after argument, ad- 
udged, That foz this cauſe the plea. was not god, it being 
chewn foz Cauſe of Demurrer, otherwile not leg it is but 
foum. And a difference was taken where the Defendant Juſti- 
lies as ſervant to another, whole Freehold it is, without chewing 
any Title, and where he chews a » a$ in this Caſe is done. 
Vid. 2 Ed, 4. & 10 H. 8. DER | 


Hay warth verſus David. 


AN Erecutoz bꝛings Debt upon an Obligation: The Defen- 

dant pleads Non eſt factum, and found foz him; And now the 
queſtion was, whether the Plaintiff (ould pay coſts upon the 
New Statute of 4 Jac. which Enaas z that in every Action 
where the Werdict paſſeth fo2 the Dekendant, the Plaintiff 
ſhould pay colts ; But it was reſolved, That this caſe was 
not within the intent of the Dtatute, he ſuing in anothers 
right, and of mutter which lay not in as Conuſance; therefoze 
the Law never intended to give colts againſt him. And ſo it is 
upon the Dtatute of 8 Elz. where colts be given in caſe the 
plaintiff is non-ſuited : As it was ruled in one Fords Caſey 
And ſo it was ruled eve. And although Manne ſaid, coſts had 
been allowed in the like caſes; they appointed that honcefoz- 
ward it ſhould no moꝛe be ſo, 


Sir Jerome Horſey verſus Hagberton. 


T Reſpaſs upon Demurrer ; The queſtion was; Uhether a 
Commoner may caſt down and fill up Cony-Burrowes 
which were made in the Common waſte where he was to have 
Common: Ind this being pleaded in Juſtification , and De⸗ 
murrer thereupon; Jt was reſolved and adjudged without. 
argument, that the Commoner had not any other intereſt then 

to 
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to take the Common by the feeding there of his Cattle , and 
may not deſtroy the Comes noꝛ Cony-Burrowes : Where: 
— without argument, it was adjudged that the plea was not 
3000. | 


Bell verſus Fox and Gamble. 


(COnſpiracy Foz that they falſly pzocured him to be Endicted 

of ſuch a Felony, Et in priſona detineri, quouſq; befoze ſuch 
Juſtices legitimo modo fuit acquietatus. The Defendants pleaded 
Not guilty, and found againlt them; And it was moved in Jr: 
reſt of Judgment, becauſe it is not alledged , quod fuit inde ac- 
quietatus,fo2 here it doth not appear of what thing he was at: 
quitted ; Ind foz this purpoſe the Caſe between Prickett and 
was cited, where it was adjudged, that the Declaration was 
ill: and the Court here was of the ſame opimon upon the fri 
motion; But afterwards upon another motion, and veiw of the 
CUrits in the Regiſter and in Nat. Bre. where in ſome of the 
Writs this woꝛd Inde is omitted; The Court held it to be well 
enough: Fo2 it cannot be intended, when it is alledged , Tha 
he procured him to be falſly Endicted, and to be detained in Priſcg 
quouſq; he was acquitted, That he chould be acquitted of any 0: 
ther matter but of that whereof he was Cndicted ; And there: 
by ſuch a neceſſary intendment may well be maintained:Uhere- 
foze they would adviſe. ä 


Poynts his Caſe. 


Rror, to Reverſe a Fine, bzought by Robert Poynts Son and 
Har of Dir John yoynrs , levied by him and his Father, he 
being within age: The Mrit was bzought in Trin. Term Be 
turnable quind. Trimt. And the Erroz aſſigned ; Foz that he was 
within the age of 21 years at the time of the Fine levied, and 
yet is; But betaule he had not pzofs ready to inſpect his age, 
was continued without inſpection untill Octab. Mich. Ind at 
ſame day propter peſtem in London & locis vicinis , the Term 
was to be adjourned untill Menſe Mich. But in regard he was to 
accompliſh his age of 21 years upon the 18 of Octob. the ſam? 
moneth, which was befoze the time of the adjournment, he came 
at the firſt day, when Juſtice Croke came to Adjourn, having 
the Kings Urit of Adjournment of the Term, and pꝛaxed in 
that Cale of neceſſity, befoze the UUirit of Adjournment Chould 
be read, that he would inſpect him, and (having his p:wofs rea- 
dy to teſtifie his nonage) to examine them, and adjudge his age: 
TWWhereuponzhe(at his pꝛayer) inſpected him, and examined the 
witnelles (which the cauſed to be entred) and found him within 
age; But in reſpect he onely was there, and doubted alſo whe- 
ther it might be done upon that day, having the Urit of Ac- 
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journment, he cauſed a Rule to be entred of this matter, with 
a Curia advilare vult; And then the Wat of Adjournment was 
read: Ind afterwards in full Term, all this matter being ewn, 
and the neceſſity of the caſe, it was pꝛayed that the inſpection of 
his age might be adjudged to be entred upon the litt day, when 
the Term was adjourned ; oꝛ upon the laſt term, when the Mut 
was returned; And hereupon the Court much doubted what 
chould be done; Foꝛ it was a great miſchief to the party, it it 


Gould not de allowed : And it was doubted, whether any thing 
could be done the day of the Adgurnnent Mhereupon thep 
that all this matter proceding Gould be entted 


in the Koll iecundum veritatem facti; 
fer with all the Juſtices in England about it. But afterward the 
Conuſe made a compoſition, and gave 400 l. foꝛ compoſition, 
and had releaſe of Erro2s. Vid. 4 Ed. 4. 20. Note, atterwards 
Fleming ſaid, that upon conference with the Juſtices, it was reſolved, 
that this inſpection was good, notwithſtanding the Adjournment. 


Some verſus Barwiſh. 


; A Con upon the Caſe foꝛ a Nuſance erected ;- Jt was reſol- 


ved per totam curiam , where a Niſancets made to the 
Land of two Tenants in common, that they Gall joyn in the 
Action; Foz it is perſonal, and concerns the pꝛot ts of the Land.; 
And as they ſhall joyn in Treſpaſs, ſo they ſhall joyn in this A- 
ction ; But in foꝛging of talſe Dæds they ſhall ſever ; fo2 that 
concerns the inheritance of the Land. Jt was alſo held, that 


to a Nuſance erected in the time of the Deviſo2, and continued 


afterwards (as this Caſe was) the Deviſce ſhall joynin the 
Action; Fd2 the continuance thereof is as the new erecting of 
ſuch a Nuſance. 


Gyer verſas Ormſted. 


A Ction fo2 wo2ds ; Fo2 that he ſpake of the Plaintiff, hæc ver- 
ba, He is a Thief, and hath ſtoln my Pear-trees. Upon Not 
guilry pleaded, and found fo2 the Plaintiff, it was moved in ar 
reſt of Judgment, that the Action lay not; Fo2 it is not alled- 
ged, that there was any ſpeech of the Plaintiff, noꝛ innuendo 
the Plaintiff : Sed non allocatur ; Foz de querente is gud enough, 
and implies it: Alſo, that the wozds are actionable, being in 
the copulative ; But if it had been, for he hath ſtoln, it ould be 
otherwiſe : Uherefoze it was adjudged to2 the Plaintiff, 


Elve 


hen they would con⸗ 


(10) 


(11) 


Termino Michaelis Anno ſeptimo 


Elve verſus Sabe. 


Deb. upon an Obligation: The Condition was; Ik ſuch 
(12) Lands be pꝛoved to be parcel of the Mannoꝛ of D. if then 
the Plaintiff may enjoy them without interruption ot the Defen- 
dant; That then, &c. The Defendant pleads that they were not 


proved to be parcell of the Mannoz : And it was thereupon de⸗ 
murred ; Foz he ought to have pleaded, that they were not pax: 
cel of the Mannoꝛ, ſo as pꝛot᷑ thereof might have been made in 
that Action; Ind of that opinion was the whole Court: Uhere: 
* fo: the Plaintiff. Vid. 10 Ed. 4. 11. 11 Ric. 2, 

Tit. Bar. Co. Rep. Gregories Caſe. | 
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Arwicke verſus Foſter, quod vid. ante pag. was now moved 
agaln, the firſt day of this Term; And Fleming, Yelver- 
ton and Croke, held, that the Rent was due: But Fleming 
doubted of the manner of the Action; Foꝛ he ought to declare, 
that it was not paid the tenth day. But Yelverton and Croke 
held, it was ſupplied by the wozds, adhuc 3 retro exiſtic : Alſo, 
that in this caſe the Rent is due at every Michaelmas, and 
the Lellæ might tender it to the perſon of the Leſſoz » who 
is bound to accept thereof ; But he hath election whether he 
will pay it until the tenth day be determined: And if the 
Leſſoz releaſe unto him all Actions and Rents due after 
Michaelmas, befoze the tenth day, this Rent is releaſed, and 
the Leſſee hath onely election foz. his caſe and benefit. But 
Williams continued his fo:mer opinion, and Fenner inclined 
thereunto; wherefoze they would further adviſe. Note, that 
a preſident was here ſhewn, Trin. 34 Eliz. rut. 646. betwixt Clerke 
and Bovenden, Debt for rent; and declares upon a Leaſe made, 
rendring Rent at Michaelmas and the Annunciation, or within twelve 
days after every of the ſaid Feaſts; and demands the Rent due at 
Michaclmas laſt paſt, and mentions not the twelfth day after; and the 
Plaintiff had judgment: And it was then ſaid, that the reſervation 
being durante termino, at Michaelmas, or within ten days, this ele- 
ction is determined at the laſt Feaſt , becauſe the Term is ex- 
pired. 


Proctor verſus Johnſon, Hill. 6 Jac, rot; 700. 


For of a Judgment in the Common Bench, where the 
Caſe mas; Two Joyntenants foz rears of a Mill, the 

cne ue all his Eſtate, and dies ; the other (rect 
the Leaſe and death of his companion, and that he had al 
by ſurvivoꝛchip, as he conceived) grants molendinum prædi- 
ctum to the Plaintiff , and all his Eſtate therein; And co⸗ 
venants , that the Defendant hall quietly enjoy it without 
any act by him, acc. Ind he was obliged fo2 the perfozmance 
of the Covenants, Articles, and Agreements in the ſaid Jn- 
denture; And Debt was bꝛought upon this Obligation: The 
breach aſſigned was, That the er had granted the moity ; 
| 0 
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ſo that he could not enjoy the whole Mill: And hereupon it was 
demurred, and adjudged foꝛ — _ — And — 
bꝛoug 7 a aſſigned in ma 7 althoug 5 
woꝛd — implies a general Marranty, yet the laſt clauſe 
the Covenant, being to enjoy ir, &c. Without any Act by him, &c. 
expounds the firſt, But all the Court upon the firſt motion con- 
ceived, That the bꝛeach was well aſſigned ; Foz he, renting 
that he had the whole eſtate , #granting molendinum prædictum, 
it mult be underſtood and intended to be the entire Mill, which 
is the grant and agreement to which the Obligation refers 
Andthe-laſt clanſe cannot qualifie it: UWherefoze, ac. But it 
was adiourn ed. 4 | 


x Statkey ver ſus Berton, Trin. 7 Jac. rot. 


Rohibition: The Caſe was; Two Churchwardens cue in 
P the ſpiritual Court, toꝛ a levy towards the reparation i 
Church; And had a ſentence to recover, and coſts Aſleſſed; 
one releaſeth, the other ſues oz the colts, and there this re 


teaſe was pleaded and diſatlowed:UWhereupon he pꝛapes a Pro 


hibicion ft all this matter was dicloſedin the Prohibition; Ind 
the Pefendant thereupon. demurted in Lan; And now moved, 


that this releaſe by the one, being in the pezſonalty, Could diſ- 
nts yo entire. — was — all the Court to the 


contrary; Foz Churchwardens have nothing but to the uſe of 
their parich, and therefoze the coꝛpoꝛation conlilts in the Church 
warden; And the one ſolely cannot releaſe , noꝛ give away the 
Gods of the Churct;Ind thecolts are in the ſame nature, which 
the one without the other cannot diſcharge. Vid. 11 H. 4. 2. 37 


H. 6. 30. 8 Ed. 4. C. And of thats opinion was all the Court here: 


(4) 


TUherefozett was adjudged fo the Defendant, 


Dalby verſus Cooke, Mich, 7 Jac, rot. 


A Sſumpſit: — — that ſuch a day 4 Jac. upon an account 
betwixt them, the Defendant was found in arrears in ſuch 
a ſum, #aſſumed to pay, c. The Defendant pleads, That ſi 

à day 4 Jac. they accounted, and then he was found in arr 
ſuch a ſumme as the Plaintilf ſuppoſed : And that the ſame 
day he made an Obligation foz the payment thereof ; And tra- 
verſeth, that at any other day, after the Obligation made, they 
accounted together, prout, 8c. And it was t demurted 
Fot that the account, (which is cauſe of the Aſſumpſit) is not 
traverſable,noz the time; Foz it is but an inducement # convey- 
ance to the Action. But the Court held, That the account which 
was the ground of the pꝛomiſe was well traverſable : UNhere 
foe it was adjudged foz the Defendant, — 
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of the Inner Temple, was elected, and made a Serjeant, by 
Writ directed unto him the Vacation before; And the next 
day after, was made oue of the Barons of the Exchequer. 


Mabie this Term Edward Bromley; one ot the Benchers 


Weſton werſus Dyke, Trin. 7 Jac. rot. 1141, 


ASſumpſit : Whereas the Plaintiff zo April 6 Jac. bought of 

the Defendant a parcel of Gumme, containing 28 hundred 
weight, at the rate of 3 l. 8 8. the hundred weight, which was 
god and Merchandiſeable; Ind had ſatisfied the Defendant (02 
it in Linnen, called white Holland, at the rate of 18. 4 d. the 
Ell; And whereas the ſame Day, there was a communication 
betwixt the Plaintiff and Defendant, concerning another par⸗ 
cel of Gumme of the Defendants, which he affirmed to be upon 
the Dea, and was to come to London in May following, and 
which he affirmed was as god as the other, which the Plaintiff 
had bought; And the Plaintiff thereupon p2omiſed to the De- 
fendant, That if the ſaid parcel of Gumme did not exceed twen⸗ 
ty hundzed weight, he would within four moneths after the de⸗ 
livery of the ſaid parcel of Gumme, to Nathaniel, (Bzother of the 
Plaintiff) deliver unto the Defendant ſo much Holland, accoz- 
ding to the ſaid rate of 16 d. the Ell, as the ſaid Gumme Could 
amount unto, after the rate of 3 l. 8 s the hundꝛed weight: That 
the Defendant in conſideratione inde aſſumed to deliver to the 
ſaid Nathaniel, (the Plaintiffs b2other,) the ſatd parcel of Gum, 
when it ould come to the Pozt of London, ſo as it extæded 
not twenty hundꝛed weight, and ould be as god as the firſt 
was; And alledgeth in facto, That the Defendant not regar⸗ 
ding his pzomiſe , the 31 May 6 Jac. delivered to the ſaid Nath, 
to the ule of the Plaintiff eight bagges of Gumme, containing 
eighteen hundꝛed weight, of ill and not Merchandiſeadle Gum, 
no2 ſo god as the foꝛmer; Although the Plaintiff had deli⸗ 
vered unto him lo much of the quantity of cloth, accoꝛding to 
the rate afoꝛeſaid, in ſatisfaction thereot, ac. Uherefoze,4c. The 
Defendant pleaded Non aſſumpſit, and found againſt him, and 
Judgment fo2 the Plaintiff : And now Erroꝛ thereof bꝛought in 
the Crchequer Chamber, and aſſigned, þ this declaraticn was 
not god, becauſe it is not averred that the parcel of Gum which 
he delivered, was the ſam? Gum which was upon the Dea, no2 
that this quantity came to the Poꝛt of London,noz p it did not ex⸗ 
cd 20 hund2ed weight; fo2 if it were another parcel of Gum, it 
were not within this pꝛemiſe: And althoug n it were ill, and not 
Merchandileable, That is not material, it not being within the 
pꝛomiſe, and it was his folly to accept thereof ; and it hall not 
be aided by any intendment. And ok that opinion were all the 
Judges and Barons ; lr it was reverſed. 
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Molineux 


(5) 
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ON 
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Molineux verſus Molineux- 


E Aa of a Judgment given in the Common Bench, in an 
Action of Debt bꝛought upon an Obligation, againlt Moli. 
neux, a$ Yeir to his Father: The Defendant pleaded Xen: per 
diſcent but fifteen Acres in D. in comitat. C. The Plaintiff replies, 
that the Pefendant had moꝛe Lands by deſcent, viz. fifteen Acreg 
in S. Mhereupon they were at Jfſue, a found foꝛ the Defendant, 
That he had nothing by deſcent in S. Do the Plaintiff had . 
ment to have execution of 5 iften Acres in D. upon which Judg- 
ment the Defendant bꝛought his Wirit of Erroꝛ; And alli 

foꝛ Exroꝛ a diſcontinuante in the Necoꝛd of the plea from Eaſter 
Term to Mich. Term following: And whether this were holpen 
by the Statute of 18 Eliz, being after verdict, was the queſhon, 
And it was adjudged to be Erroꝛ, and out of the Statute ; be⸗ 
cauſe the Judgment was not grounded upon the verdict, but 
upon the Defendants confeſſion of Aſſets onely; And the verdic 
was onely to make the Defendants conteſſiou the ſtronger ; Ind 
the Statute of 18 Eliz. is to be intended; hen the trial by ver⸗ 
dict is the occaſion and cauſe of the Judgement: And the Judg: 
ment was reverſed, 


Lee verſus Atkinſon and Brooks. 


A Ction of Battery bzought in London; foz aſſaulting the 
' * Plaintiff in ſucha Pariſh # Ward, and foz beating, woun- 
ding and evill intreating him, to his damage of 1001, The De. 
fendants, as to the foꝛce and armes, pleaded Not guilty; Et quod 
reſiduum, Atkinſon pleaded, That at the time wherein, cc. It 
Gravesend in the county of Kent, he was poſſeſled of a Gelding; 
And that the Plaintiff then came unto him to hire the Gelding 
fo2 48. fo2 two dayes to ride from Gravesead to Netlebedi 
the ſame county, and from thence back to Gravesend in that timt; 
And that the Defendant Atkinſon fox the conſideration afozeſaud, 
at the lame time lent the Gelding to the Plaintiff, who tok 
and rode upon him ko the ſpace of a mile towards Netlebed 
afozeſaid ; And intending to deceive the Defendant of the ſaid 
Gelding) went out of his way to B. and rode towards London, 
by reaſon whereof At kinſon in his ovon right, and the other De⸗ 
fendant as his ſervant, came to the Plaintiff, and required him 
to deliver the Gelding ; Which he refuſing to do, At kinſon in 
his own right, and Brooks as his ſervant, and by his command, 
to repoſſeſs himſelf of the Gelding, laid hands upon the Plain- 
tiff and tok him from hozſeback, and would have taken the 
Gelding from him; which occaſioned the Plaintiff by fozce and 
armes to aſſault the Defendant, and by ſtrong hands to kap 
the Gelding ; Mhereupon the Defendant did mw 1 
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poſſeſſion ot hum againlt the Plaintiff, as it lawful was foz 
hum to do; And ik any damage hapned thereby unto him, it 
was de ſon tort demeaſn. And traverſeth, That he was Not guilty 
in London 92 any where elſe out of Kent, ic. Mhereupon the 
Plaintiff demurred, and it was adjudged foz the Plaintift ; 
F02 the battery is confeſſed, and that it aroſe from miſvehaviour 
of the Defendants ; Fo? their plea in Bar ſaith, that the Plain⸗ 
tiff had hired the Gelding foz two daxes, and that they in that 
time diſturbed the Plaintitt of his poſſeſſion of the ſaid hozſe,and 
thruſt him off his back, which was not lawful fox them to do: 
Fox whatever the intent of the Plaintiff was either of cozening 
the Defendant Atkinſon of his Selding, oꝛ of riding him to any o⸗ 
ther place then was agred upon, the Defendants, tannot juſtifie 
the ſeiſing and taking away the Gelding from the Plaintiff 
within the time koꝛ which he hired him; Foz during that he had 
a ſpecial pꝛoperty in him againſt all men; And in Cale the 
Plaintiff had miſuſed the ſaid hozſe, the Defendant Ackinſon 
might have bꝛought his Action of the Caſe againſt him, 
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The Lord Rich verſas Richard Frank, Adminiſtrator of Thomas 
Frank, Hill. 7 Jac, rot. 


PA Ebt foꝛ 51 1, 1 8. 3 d. Kent, Quas ei debet & in- 
2 juſte detinet, Uuxgon a Leaſe made to the Jn- 
teſtate of (the Mannoꝛ of Hatfield Broad-oke; 
e and ſuppoling the Rent to be due after the 
& deathot the Juteſtate. The Defendant plea: 
J ded Non debet, and found againſt him: And it 


(1) 


GE YZ was now mored in arreſt of Judgment, That 
this Action ought to have been bꝛought in the detinet, and not in 


the debet and detiner, becauſe he is charged as Executoꝛ, and 
not foꝛ his own Debt: But it was adjudged, that the Action 
was well bꝛought. 


Broxholme verſus Sir John Thorold. 


Re The Defendant avows. foꝛ damage feſant, as in 
2) his Freehold in Coringam: The Plaintiff chews, that he is 
ſe:ſed of a Melluage & fourtan Acres of Land; And that he #all 
thoſe whoſe eſtate it was, c. have had Common in the place 
where , #c. all times of the year , tanquam eid. Meſſuagio & 
terr. ſpectant. Ind iſſue thereupon , and found foꝛ the Plaintiff; 
And now moved in arreſt of Judgement, that this Barre to 
the avowry was not god, becauſe he doth no: chew in what Uill 
the Melluage and Land is whereto he claimes tie Common: 
And of that opinion was the whole Court. And although it be 
after verdict, yet it is a Feofaile : And it was oꝛdered that the 


party ſhould replead. 


Watſon 
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Watſon verſus Thorpe and his wifi. 
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ſelf pl 2 demeſnsy The Plainglt 

ſaith) pony and ſua proprit , 208 ue tall cauſa 3 And ues 
found fox the s entirely given: now 
alledged in tte Trial was Wy F03 
the Fer her fe d; ch Damages being in 
tirely aſſeffed, All wana: of that opinion was tte Court ; 
Ind awarded that they hould reglead. - 


Cuningham verſus Hugonem Hare, in the Exchequer 
amber,” 


Rror of udgmenit in Banco Reg s; Where in in Debcagon 
en Obligati bah. Condition Was Jt ſutha one appeared in 
Rings Bench the fert Term 1 
a che lait of the ſaid = Hare: That t 
the Term was adjourned to the-Caſtie that he 
there put in god Bail: The Ilſue was 85 de did not put in 
ü Bail And found for the Plaineiff, and Judz ment foz him: 
now Erroz Oe) reve beg Ven. fac? was de vicineto de 
Hartford, where it o to have bern de caſtro-deHarrford:UWhich 
was held to be a Erroꝛ by all the me of and Barons; 
Fo2 Caftram Hartford 15 a awry Ao name of a 
de D. And it is not like to what was 
thing is alledged to be done * thi 
there the Venue 22 be of D 
one ace ür at But Caſtru 


Ralph 


(4) 


* 


—_ — 


540 


_Termino Paſchæ Anno octavo 


— 
* — 
—— — 
— 


(6) 


And 0 ſaid Bun 
-Burrel and Allen, aud their eus, who by 4, 3 . — 


| pg A og Bar ; Tigre 


_ hetabes by the Patent; 


ie Lord Ewre Ek Swickland, Paſch, 7 15 Ebor. 
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ters Patents under the 


moneths, and chewn in ne) by their 


Lon 
2 and reſolved 
— and ſale made to 


by the name of who is not 518 eno 
a Coveran? Gallo be a 11 be avoided foz =_ dry LE 


when he is befq2e ſufficiently Deſcribed by the name of Ralph I. 
Ewre,which is greater v: 92 bas — moved; [That ths 
being by the Queens Leile takes onely,and 


not made by (60: —— ey. ＋— Fw the repayring — 
be taken and interpꝛeted as Covenant on the Leſles part 

him and his aſſigns: - reſolved, that it Gould: 4 30 
conſents: to all things therein 
And the woꝛds in that clauſe oz ſentence; foꝛ the keeping and lea 
ving the houſes and fences in reparation, are as ſpoken by him; 
And it is a Covenant which runs with the Land. Vid. 43 Ed. 3. ii, 
. . enoug w: Cab ir wi 

yet it is go it 
ö fo: the Plaintiſt. 8 


Sir Thomas Beamogd ver ſas Sir Henry Haſtings 
Pts Mich. 7 Jac, rot. | 


Ction foꝛ wozds ; Whereas he was Juſtice of peace of the 

County of Leiceſter, fo2 divers years ; That the Defendant 
ſpake theſe woꝛds of the Plaintiff , being a Juſtice of Peace, 
(viz;) He (præfatum querentem innuendo ) for malice and ſpleen did 
many times wreſt the Law, and pervert Juſtice to ſerve his own turn: 
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The defendant pleaded Not guilty, and found againſt him. and 
—— — orgs marks; Ind d now moved — of 
udgment.that tt 19 not certainty alledgid rhat the words were 
— of the Plaintiff, foz he doth not the Defendant 


had — with any other, of 8 intilk, 02 that it 
was about Execution of his Office ; In the words 
b 


He did, &c. Non conſtat whether they we were 7 — 
the Piaintiff, oz that thoſe who ſtood by, knew 
ſpoken of the 4Plaintiff ; Ind then ; althoug hough the ann 
now alledgeth that the words were ſpoken of him, (koz he 
ſaith de præfato Thoma dixit , &c.) Pet Non conſtat that 
the 8 by, at the time of the words ſpoken / new 02 
intended them to be ſpoken of the Plaintiff ; otherwiſe the 
Action lies not: And the Plaintifts averment and innuendo 
will not ſerve. Vid. Co. 4. fol. 17. Derondly, becauſe he 
doth not ſay , that after he was Juſtice of Peace he 
wꝛeſted th Haw » &{, But onely , Thac he did many times 
wreſt the Law , &c, Mhich is in time / paſt, and might be 
long befoze: Sed non Trot the i Fox as to the firſt; the 
Declaration Defendant de præfato Thoma 
ade &c. & "the * ahi courſe ,- and a- ſufficient a⸗ 
o the ſecond ; they ail be intend 20 te 
jen in the man per and in ſcandall of him in 
Office ; Utherefoze it was adjudged kor the Plain⸗ 
* 2 — Erro2 thereof being brought, the Juan was 


Kent verſus Elwis, in the Exchequer 
Chamber. 


Aden upon the Caſe ; LAhertas one Shepherd was in- 
debted unto him by Bond in 3001. And fo2 non pay⸗ 
ment thereof ſued a Latitat one of the Ki ings 3 
directed to the Dheriff of 2 'to arreſt him, Re- 
turnable at ſuch a day; intending his appearance, and 
Bail put in, accez mvp by the Courle of the Court, to de- 
care againſt him: fews the courke and cuſtome — 
the Coutt , That he upon appearance; could put in go 
Bail, that if Judgment were had againlt him, he ud 
ſatistte the condemnation 5 oz render his hoby in Executi⸗ 
on:) That he delivered the Mrit accozdingly to John 
Thornegh Sheriff , who made a Warrant to the Bailiff 
of the Kings Liberty of Newark, to execute it, which 
Uarrant was delivered to one Leighton, ty of t 
Lozd Burleigh ; Balivi libertatis Domini Regis apentagii ſui 
de Newark , who by fozce- thereof at the ſaid Shep- 
herd : That the Defendant reſcued him out of the cufto- 
dy of the ſaid Deputy and he ad and withdꝛew oy 


(7) 
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[f.to-pjares. unkwawn whereby he had not any remedy 


f debt Dekendant pleaded Not guilty ; and 
E vis Damages of 180 1. Anp 'ad- 
udged (93 plaincl And Erro2 ene bought in the 


q ; Firlt,, becauſe the..Cultoing ot rhe 
ae et al * to be, That if any one Iron 
ccanes-(ab cuſtodia (cope he tall put in Ball: Which is 
not lo; Foz he hall be in cuſtod. Mareſchal. and no Decla- 
ration can be againlt him m ſub cuſtod.. 8 Sed non Al 
1 25 92 the ſubltance of the matter 18 Ye ſurd 
to have him Arche koꝛ this Eaule e; and 
IK. was 2 ; 52 b Ne is the 11 81 of the 

Cs rs Von Br 

„and the the im econd- 

Iy  (Wyereupon it was chiefly hrs Gl tf oz that it is chern, 
t he was ratet i krom the — 1 W : Bailiff of the 
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anchiſe; where it ae amel have ban ed, That be 
X 92 f 


$3 reſcued krom the 15 ktom the 
et Hz 6. ist 2 * * a Foꝛ 6 Har 5 5 


twen this Caſe, which is an Action where: 
in he. han ew . trut n rei were 15 , and nit 
as it is uon the my den, LA, Bait d 
ſap 11 wag 1 

ſelf 2. Was S e z. rot. wot bo: 


twen Burgh and Appleton iT 
an Aalen kr 1 was Ballard ) aich 80 Bailiff it ofa 20 = 


arreſted the Party, and delivered him to t 

puty , and he reſcued him from the S — —7 In 
Judgment given in this Action foz the Plaintiff, which 
was affirmed in a TUrit of Erroz. = third Erroꝛ af 


1 100 they ate era 
; Sed non allocatur; 
120 Liberties by the luppꝛellion 
ich ate not extin-,. but revived dy 
ih 8.) oz by, ſome other means: And it 
inte r one in > unleſs it be lo hewn , but 
id to be ſtill in eſſe; Aud the BaHliff of a Liberty 
erz UWhertfoze the Judgmey was af- 
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beben woe Tanning. 


\ Bbc. adn; an Dbligation » . Conditioned fo2 the pay- 
ment p rea at the full age of I. Burges, if it be de⸗ 
| demand i efendant: pleads , that the Plaintiff did not 


ter the full age of Burges ; Ind it was there- 
upon 
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upon Demurred ; And without argument adjudged fo2 the 
Plaintiff.: Foz the bzinging of the Action is a lufficient de- 
mand in it . * 


Sir Richard Buckley verſus Gyllam. 


Pk ; The Defendant pleaded a Releaſe of CErrozs bearing 
Teſte 22 Januar, which was the ſecond day after the day of 
Eſſoignes » and befoze the day in full Court: And how this (al 
be pleaded as after the day of continuance; oꝛ how he Gould 
have advantage of his pleading , was the queſtion upon De⸗ 
murrer, Vid. 21 Ed. 4. 37. 14 H. 4. 14. 21 f. 6. 4. 
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| Bowſle: aufus Cannington. 


Fine dament in the Comman Bench in Ejedion 


firmæ: The Erro2 aſſigned was; Foz that Wilian 

Browne of Bradfield was returned upon the Ven. fac. and 
Habeas corpora , and William Brown of Metfield who was an: 
ther perſon, and not returned, was ſwozn : And upon this Err 
aſſigned the Defendant demurred in Law, Er quoad alias 
Errors in recordo, in nullo eſt erratum : And it was moved, 
That this was not aſſignable foz Erroz; Foz it is again 
the Recozd , whichis , that William Brown of Bradfield was 
returned and ſwozn : And although it was alledged; That 
in truth the other William Brown of Metfield was ſwozn,yet 
all the Court held, it not to be aſſignable foz Erroz, 4 that he is 
Eſtopped to lay the contrary; Foz then every Kecozd may br 
bought in queſtion , upon ſuch lurmiſe: UWiherefoze without 
argument the Judgmeat was affirmed, 


Sir John Ratcliff verſus Davies, Hill, 
7 Jac, rot. 1217, 


Ction fo Trover and Converſion of an Yatband ſet wit 
Pearls and Diamonds: Upon Not guilty pleaded, a ſpeci 
Verdict was found; That the Plaintiff was poſſeſſed thereof, 
and pawned it to John Whitlock foz 251, but no certain 
time appointed fo2 the redemption thereof ; That Whitlock 
being lick, his wife in pzeſence , and with his aſſent, deliver⸗ 
ed it to the Defendant, and afterwards he made his ſaid wile 
his Executrix, and died, who pꝛoved the Mill; That the Plain⸗ 
tiff tendꝛed to the ſaid Executrix the ſaid 25 l. who refuſed,and 
afterwards demanded the Datband of the dant , who 
refuſed to delivered it; but converted it to his own ule ; 
Whereupon , ac. And in this Caſe thzæ points were mo- 
ved; Firſt, There being no time appointed foz the redem- 
ption ; whether it may be made after the death of him 
to whom it was pawned , oz ought to be in the lives 
of both the parties: And all the Juſtices reſolved , Jt 
may be well made after the death of him to whom it 
was pledged , but not a the death of = — 
p 
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pledgedit. Yelverton and Croke Doubted, and held, chat it could 
not; Fo2 he at his peril ought to reda m it in his time; as it is 
upon 4 Motgage : But Fleming aud the others againlt it; Foz 
pledging doch not make an abſolute pꝛoperty, but is a delivery 
onely until he pavs . . ſo it is a Pebt due unto the one; and a 
Retainer of the thing unto the other ; foꝛ which there may be a 
re-dentand at any time upon the payment ob the money: Foz 
the pledge Telirered is but as ſecurity for his money lent, ſo as 
he who boꝛrows the money, is to have again his pledge when he 
repays it, and his tender gives him intereſt t n: And there 
is difference between mo2gage of Land, and of Gods; 
— are pil property inthe Gus, coderain them ko 
e 7 

eke 5 Hen. J. 1. 9 Ed. 4. 25. 36 Ed. 3. Bar 188. Decondly, 
Je was reſolved; that by this delivery of the (aid Gods by the 
F-me, with the aſſent of her Bron, to the Defendant, there paſ- 
ſed no intereſt of them to the Defendant, but (as it were) a cu⸗ 
ſtody onely : And therefore the tender of the — — 
to be made to the Executrix, andnot to the Defendant. My, 
That when he tendꝛed the money to the Exetuttix, and che reku⸗ 
ſed, it was as god as paxment ; and the eſpecial pꝛoperty of the 
Gods is reveſted in the Plaintiff ; Then, he demanded 
them of the Defendant, and he refuſed to deliver them, but eon- 
verted them to his own uſe, a Trover and Converſion well lies, 
although he came unto them by a {awfull delivery, and not by 
Trover: TUherefore it was adjudged foꝛ the Plaintiff. 


Richard Rooke werſus Nicholas Rooke. 


A Sfewpfir : UWhereas the Defendant, 10 Febr. 7 Jac. in con- 
lideration he was indebted to the Plaintiff in 40 1. (viz.) Pro 
diverſis denariorum ſummis ei præſtitis, ac pro diverſis de 
eodem Richardo receptis & habitis, & pro quadam pecuniæ ſumma, 
by the Plaintiff at the Defendants requeſt, to one ohn Amias 
ſolut. fo2 diet) aſſumed to the Plaintiff, that he would pay the 
faid 30 l. unto him, ante inceptionem proximi itineris of the Plain- 
tiff to London; and alledges in facto, that he uponthe 23 Febr. 
following , incepit iter ſuum ad London, and came thither the 
29, of the ſame moneth; yet the Defendant had not paid him 
the ſaid 40 l. licer ſæpius requiſitus. After non — im ded, 
and Uerdict foꝛ the Plaintiff, it was moved in arreſt - 


ment, that the Declaration was not god; Firſt, Becauſe it is 


not Ceyon how much he was indebted foz every of the cauſes, 
and ſo it is tw general: Sed non allecarur x Jo it is not materi- 
al, being that he was indebted ſo much in toto, he needed not to 
hew every particular, Secondly, Becauſe he doth not Chew 
that it was his proximum iter to London; Fot otherwiſe there 
isnocauſe of Action foz the non-payment befote that ones 
n 


(3) 
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| liveredto the Plaintiff, as bona & catalla ſua fo the ſaid Beit. 


— — 


And although it was alledged, that it ould be ſo intended, ye- 
ing in ſo ſhozt a time after the bargain, and no other being chewn; 
yet the Court held, that it was a material exception; Foz the 
duty grew upon the commencement of his next journey: Aud 
— he ought to chew it, to enable himſelf to the Action, ag 
if the pꝛamiſe had been, to pay ſuch a ſlumme to him who fir 
comes to Pauls: Mheretoꝛe foz this cauſe the Declaration 
held to be ill, andadjudged foꝛ the Defendant. T, 


* Soodyere verſus Ince, 


E Rror in the Exchequer ; Foꝛ that, whereas the Defendant re: 
7 —— in the Common Bench damages in a debt of 100. 
The Plaintiff thereupon had anklegit into the County ot | 
which mentioned that another Elegit iſſued befoze into Lond, and 
returned nihil-;- And upon a Teſtacum eſt, it was commanded tg 
extend all the Gods and Land, #c. Ind thereupon the Dhenif 
returned, That he tok a Leaſe foz years of Tithes / which he de⸗ 


The Erroz aſſigned was, becauſe this Wat was with a Teſts 
tum; whereas there was not any Writ befoze awarded inf 
London. The Defendant pleaded thereto, In nullo eſt erratum: 
And it was held to be a maniteſt erroz ; Fo2 although the Kal 
18,that 28 Novemb. 7 Jac. an Elegit was awarded into London, 
and another into Lancaſhire, which was held to be god ( foz he 
might have it into as many Counties as he would) yet becauſe 
it is with a Teſtatum (whereas it appears there was not am 
befoze awarded) it was held to be Erroꝛ; And a p2eſident was 
cited to that purpoſe, between Jones and where a Capi 
as ad ſatisfa ciendum was awarded with a Teſtatum, whereas nd 
Capias befoze had been awarded; which was reverſed foz this 
cauſe, But then it was moved, whether he <ould be reſtozed 
to the Leaſeit ſelf, oꝛ to the value foz which the Dheriff delive- 
red it in Execution (viz. 100 l.) Foz it was alledged that the 
ſale was 1 and that afterward it had come into two oz thix 
hands. But all the Court held, that this ſale Gould not bind 
him; Foz there is a difference between this ſale and delivery 
upon an Elegit to the party himſelf, and a ſale to a ſtranger up- 
on a Fieri facias; Foꝛ the Fieri facias gives authozity to the Dhe- 
riff to ſell, and to bzing the money into Court; Wherefoze when 
he ſells a term to aftranger ; although theErecution be rever- 
fed, yet he Call not by virtue thereof, be reſtoꝛed to the term, 
but tothe moneys: becauſe he comes duly thereto by act in Law; 
Durthe ſale and delivery of the Leaſe to the party himſelf upon 
an Elegit, is noſale by foꝛce of the Mrit delivered in extent; 
which being reverſed, the party hall be reſtozed to the term it 
ſelf; Uherefoze the Execution was reverſed, and a Urit of 
Reſticution Awarded, 


Aderton 


— 
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Aderton werſw Dunſtar. 


ERror of a Judgment in the Kings Bench, in an Aſſumpſit; 
8 he had ſold to the Defendant ninergn pieces of 
unes, containing 189 hundzed, and 21 pound weight, at the 
rate of 18 8. 6 d. the hundꝛed, quz in toto ſe attingunt to 174 1, 
19 5. 8 d. That the Defendant in conſideratione inde aſſum?d and 
pꝛomiſed to pay unto him at the end of a moneth the ſumme of 
1741. 198, 8 d. And that he had not paid. The Derendant 
pleads Non aſſumpſit, and found againlt hum, and Judgment 
td2 the Plaintiff ; And it was now alligned foz Error, that ths 
ſumme contracted fo2 was moꝛe than 174 l. 19 8. 8 d. accozding 
to the rate otł 18 s. 6 d. the hundꝛed weight; Foz it amounts to 
1d. ob. moge, [o it cannot be a pꝛomiſe to pay Fiat ſumme: Jud 
all the Juſtices of the Common Bench, and Barons of the Ex⸗ 
1 ee n 
\lumplic to pay that wyich is not the bargain. And although it 
was alledged, reer eſs 
than what was agrad {0 be path pon the bargamn (as it he 
Hey s, chat ach an guet fer eps mae be Wen s 
VU, that luch an perhaps hen a 
leller une lo pzomiled, But here, wien the pzomile is to 
pay the ſaid ſumme of 1741. 19 5,-8.9. that refers ta that ſumme 
which is calt up, which is apparently falle; Aud: theretoze che 
pꝛomile cannot de in ſuch manner; Ind foz that cauſe is a mil- 
puſion, and the Declaration ill: Whereupon the Judgment 
was reverſed, Note, this was upon the firſt motion, without fur- 
ther adviſement, | | 


 SERESSE) 


| 0 
Heynes ver ſus Sprot. 


AR foꝛ theſe woꝛds; Thon waſt in Norwich Gaol for a Rob- 
bery committed upon 4. B, The Defendant pleads Not 


ouilcy, and found agaiult him; And Judgment koz the Plvintitt. 


The King verſus .. . in the Common Bench, Trin. 
8 Jac. rot. 1811. 


thereto another under the leal ol the Court of Wards ; The ſe⸗ 
cond Peeſentee is adm £d, inflituced and induced by the Bip 


). 


(6) 
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beto2e any notice of the firſt Preſeniment : The King bangs ; 
Quare impedit againft the tit Mꝛeſentæ; and adjudged that i; 


lay not: Foz by Coke and Warburcon, it was within the diho 


ſing of the Court of Wards; although it were after ; 
becauſe it was a Chattel veſted ; And dy Coke, The Statute u 
32 H. 8. in equity extends to Xdvowſon. Alſo by Coke and Fo- 
ſter, the ſecond Pꝛeſentment under the Seal of the Court o 
Mards is god; Foꝛ the King may preſent by Paroll. 19 Ed.; 
Quare impedit 60. 38 Ed. 3. 3. Foꝛ nothing is granted oz given iy 
7  wnngeek Foz it is but a Commendation oꝛ ration 

the Kings will; which as it maybe by Paroll, ſo clearly t 
May be under the Pzivy Seal. Ind Coke ſaid, that a Pyeſen- 
ration is not to be compared to a Gꝛant, oꝛ other Caſes, to: that 
is ſingular ; Andit was ruled in tye Caſe of the Dean of Nor. 
wich, where a Pꝛ ſentment was made by the wꝛong name of x 
Copporation, yet it was god: And ik the King hath a Uard, 
he ſhall have the Pzeſentation which fell in the time o his Ince: 
ſoz, and the Executoz ſhall not have it. And it was adj 
that ik a man pꝛeſents ad Rectoriam, it is as god as if he 
Nan tary a Eccleſiam x, Anne K pr banc The 

hath an Advowſon in Right of : becomes 

void; he may pꝛelent thereto in Right of the Crown: Aud by 
Coke, Warburton and Foſter, the King may vary in his Pre 
tation, without reciting the foꝛmer : And it Call not be vod y 
the Dtatute ok 6 H. 8. Ind there it was ſaid, that a Preſentz: 
tion under the Erchequer Seal was not gwd, 


Johnes verſas Lawrence, Trin. 8 Jac. rot. 1130. 


DES upon an Obligation of 1000, marks, Conditioned, 
Mhereas the Obligee had pꝛocured from Queen Elizabeth 
Letters of Preſentation to the Church of Stretham, and was to 
pꝛelent Lawrence, intending when his ſon John Could be capa⸗ 
vie, to pꝛocure another Pꝛeſentation of him to the ſaid Church 
if the laid Obligoꝛ within the moneths after requeſt, upon his 
Pꝛeſentation, Admiſſion, Jnſtitution, and Jnduction to the ſaid 
Church, chould refign his Benefice abſolutely;That then the Ot- 
Uigation ſhall be void. The Defendant pleads, that he was not 
requeſted : Ind Illue joynẽd thereupon, and found foz the Plain- 


tiff : And moved in arreſt of Judgment, that it appears by the 
Condition of the Bond, to be 12 Contract, and a- 
gainſt Law, and therefoze the Obligation void: Sed non alles 
catur ; Fo2 there Toth not any Dimony appear upon the Condi- 
tion; and ſuch a Condition is god enough and lawkull: There: 
foze it was adjudged foꝛ the Plaintiff. Akterwards a Mut of 
Error upon this Judgement was bꝛought in the Exchequer 
Chamber, and the pzincipal Erroz inſiſted upon, was, That 
this Condition is againſt Law; Fo2 it appears upon the — 
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dition entred, that it was foz Simony; which makes the Obli⸗ 

jon void, But all the Judges of the Common „and 
of the Exchequer held, that the Obltgation and Con 
dition are god enough; Foz a man may bind himſelf to 


53 


* 
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—. without ed to re⸗ 
fo2 the 
upon re= 
queſt -peeſent | —_ 
be of age capable totake it. But if it that it 
was per colorem Simonii, viz, At he did not ſuffer the Patron 
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„ Tolhurſt verſus Bric kenden, Trin. 8 Jac. rot. 5. | 

1133608 $175 2290} ich Ci a th. 0:1 n 

A Sumpfit: TUhereas: he was in communication with the 

A Deſendant tu vuy two fat Oxen, and piemiſed to pay | 


them intra breve tem 17 l. Chat the Dete 


— 1 unta hmu and ſhews, that within tourten 
dayes te pared s i. and was ceny to have paid the rebate: 20 
that the Defendant delivered unto him one of p Oren, but would 
not deliver the other, at. Upon Non aſſumpſit pleaded, and found 
loꝛ the Plaintiff ; Jt was moved in arreck of Judgment, That 
the pꝛomiſe to pay infra breve rempus id uncertain, and is not any 
conlideration at all, and the other thereupon is not bound to key 
his Oxen fo2 hm, but may ſell them to any other; Ind 
offered to pay within fourteen dayes, that is not ; 
of that opinion was all the Court: Foz breve tempus is u 
certain, & non conſtat what time it is; And if there be any co: 
tainty, it ought to be ſuch a time onely, as he might have a fach 
his money ; and the other is not bound to attend him any longer 
time : CUhereto!e the declaration that he returned within four: 
teen dares and tendered the mony, is not material. Whereupan 
it was adjudged fo2 the Pefendant. 


Carre verſus Barker. 


Rror of a Judgment in the Common Bench; Fo that he 
, app:ared by Atomey a not by Guard an: Uhereas he was, 
# ret is an Jnfant, Et hoc paratus eſt verificare prout curia, &c. & 
petit Breve de præmoniend. And was admitted by Rey his Guar- 
dian | Erro2:The Defendant pleaded, ln nullo el 
erratum; And it was now moved, that this aſſignment ot Ero: 
was not ſaffictent, becauſe he concludes, Et hoc paratus eſt verif- 
care prout curia, &c. TUHereas he ought not to conclude prout cu. 
ria: But it was god enough being Et hoc paratus eſt, &c. It was 
then moved, That the Urit of Erro2 was d'ſcontinued , Be- 
tauſe the entry is, Ad quem diem prædictus Carre per Attornit, 
ſuum infraſcript. where it ought to have been per cuſtodem ſuum, 
&c. And of that opin on were Fennor, Velverton and Croke, c#- 
teris abſentibus: MVherefoꝛe th? Plaintiff pꝛoſecuted a new Wr 
ot Erro?, 
Booker 
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$To ſtable zbut hi 
iS. 1 4 
Ga b ee ; 
Jſſue and tryed , Judgment all 1 be ag 
UWherefoze it was adjudged acccozdingl By 
Poulaey ver ſus nu Hill. EE. i 864. | 
on . nar Jndenture o in #ſale, (4) 
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pr ance he had not 
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becaulſe-it was not 228 8287 
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e of Aſſault, Battery and (5) 
| whic were over⸗ 
b 4 ETetjns, t the De⸗ 
5 | ing was Not guilty, and 
8; The mary was joyned, de fon tott 
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Witte and Don 


d both Jſues found the Defendant; and foz the 
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coding cording to the rate of 10 l. per 100 l. who refuſed to lend the 
ſame, but coxruptiy-offered to deliber 120 l. nta him it he would 
be obli W 20 |, per ann, During his, the Plantiſts wives 
and (568 lives; And thereupon the Defendant entted into, the 
Lalb nd fo: ſecurity of the payment ot the ſaid 20 l. per ann. un⸗ 
which is above tho rata. 10 l. per cen. nd ſo the Band 

poſed tobe void ; WMhereupen it was demurred; Andafter 
199 both es reſolved,/That this (ben an abſolute 
the. of 20 l. per ann. dying 

money), was 


10 69. —— fol. 70. Nr N eile San 37 H, 8, 


capes. din n 2 8. 
7 
- Markham oe Hanter, Tin. - lac ror. 120, » 


| WDemmrrer foz-Trelpats. tn Stracon Ngath: 
Te —— any © CIS WE non in tre 


ett the lame to 

ing deſtroyed and determined by hi 

hold „ the Common is.ailo 

. baden ODE, cam peraens 
-ThatThoſ 

Williams in 


— 


f is thereby«defixoxed. 170d; a peeſitent 
was cited; 42 & 45 Elz. tot. 3% inthis;Court, Wm Forth 
and Wasd, where a Toprholder had ufed ta talu Eſtoverz to re⸗ 

kerne ede ; And the Loꝛd granted unte himithe Frehqid 

byte words or Grancunra;hin ja all the Lands 
Medeke andi Hereditaments chetetcuppertaining „1H chereto u- 

\ſedindeod ied. Pekit,wasrefaltedche :Com- 

and ok the Loꝛd u Schere ;:4Wheretoze.it was 
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(10) 


cannot be; 


1 
* 


the 


hers therein named; 
Henry Linley, ; who was not mentioned in the Writ of 


be any of them befoze whom the Judgment was given: 


Retoꝛd removed, it appears to be befoze nine Juſtices, viz, Dt 


. 


Erroꝛ to 


kor this cauſe it was urged at the Bat, that che Kecoid 


was not well removed, and then they had no 
p2oced. ' But it was thereto. anſwered ; That in 
was befoze:mine it was betoze eight, ſo as 
any falſity: therein : But not e converſo 

thereok was cited 31 Al. pl. 1. and the 
ſters cale in Plowd. Comment. But all the 


ved , that the Recozd could not be examined 
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TUrit of Erroꝛ; But there ought to have ben a new Writ of 
Erroꝛ de recordo quod coram vobis reſidet; às it hath bien ruled 
where the Wat of Erroꝛ was befoze Dir James Dier & ſociis 
ſuls: It being befoze Sir Anthony Browne; Was not god: Al 
_— of the Becg2d , it L thatthe Wiritof Erroz 

pas, dixected to the Biſhop and eight others to remove the 
Aa Judgment, ac. And eight, of them onely certibed 
35 

n n 8 

5 28 H. 4 I, { Off 200 _ 


_ Afi verſus — — 


Adio pn ev Cale e je intel a Db 
ohn r you nualem reddli- 
tum — and 1 0 —.— my 6 ls : No guy 
pleaded, and found git; WAS; ved in a 
of Judgment 7 Fi becauſe he dath not S8 er it were 


my Na ee then. dee wa tha re apron by 
cauſe ; Fo 
it uſe be ity gee em . 1 ſeal of the 
RT EI 
ts Abs 


S 


noꝛ that he 
the Annuity, ſo as — not any ground foꝛ the Action. But 
notwithſtandi ng theſe and other exceptions „It was — 
foꝛ the Plainti 


Gybſon MP Harhbotle , Paſch. 
7 Iac. rot, 93. | 


' 


7 by an Erecutoz:The Deftndant pleaded a releaſe of the 
Teſfator mate unto e d upon Non eſt factum 
xx gant a, agd Judgmens in Miſericordia, 

ogy ꝛoug aule it ought to have ban a 
115 plcaded a falſe Dæd. Vid, 33 H. 6. 54, 


Ed. 6, P 6 4 
5 © Gomerlall ht Wayts, 
AC mo 150 ven 105 defendant dant pleaded.that he twk them as 
add Kin elles upon a Plaint in curia Ma- 
1 he thereupon Demurred, and ad- 
Diſtrags as » the Cattle all not be 
de Baron akjoughn were in the Kings 


pt was 
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(15) 


(who was u freehalder "ot gan tate) | 


all whole Eſtate it 155.8. 8 hav pa 


Termine o Michaclis Anno ofiavo 
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paring) w Williansha 

dt of TE 1 be 
one Henry Cotton became. 
the name ol Thos Cron R 


ſo had done-in 

vers-other Actions, and gave alwayes LU 
mas Cotton who was his brother, — 
Plaintiff having recovered agaiuſt t 
ed two Scire facias againſt the Bail , and 
ment aud Execution 222 againlt him 


12 


Dowglas verſus Kendall, Mich, 
7 Jac. rot. 356. 


Tes. Foz - taking and carrying away 30 Loads & 
Tho2ns of the by him cut down, and lying upon his 
Cie at Seen warden, altes, ng called the Common walk; 


HL 


IF 
8 2288 


7 
138 


tut and take omnes centes 
place, to expend” in the caid houſe , 02 about 
Lands as 1 to the ſaid houſe Lands: 
Juſtiſies, cc. The PÞlaintif Gews , Sir Ri 
tingſton uy ſeiſed in Fee of DIR Wann of Chippin 

e dc. — 1 


* * 


7 
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A 
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A 
adjudged {was e. T Cale is, 
may not cut down any Thoms - noz licence 
to cut = down; Foz the Defendant pzeſcribeth 
all the Thoꝛns growing upon that place; And 
ption excludes the Loꝛd to take any Thozns there; 
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had clammed Common of Eſtovers onely, then if the Loꝛd had 
lurſt cut down the thoms , the Commener might not rake 
them; and if he had cut down all the thoꝛns , the Comm mer 
might have had an Aſliſe: But here, he pꝛeſcribes to have all, 
—＋ is admitted dy tte replicatien, and is weil enough; 
And ſo-hath been reſolved in one Kenricks Caſe z That one may 
peeſceibe to have the ſole paſturage in ſuch a place, from ſuch a 
cine to (ach a tune, again the owner of the toyle, who Halt not 
meddle therewith during tune: It was alfo held, although he 
doth not pelcribe, Thar it was an ancient houſe to which, #c. 
yet it is god enough; And ſo is p uſual preſcription foz Common, 
— — be lo intended: UMherekoꝛe it was adjudged foz the 


Smith ver ſas Johns. 
A Sfumpſir: And declares z Whereas Paul Southard de miſed 

* unta him a Legacy of 71, and made his Miike his Execu⸗ 
trix; Ind the Defendant married with her, and had Divers 
Gods of the Teſtatozs in his hand; That the Deferibant in 
conſideration the Plaintiff: would fozbear to ſue hint fox that 
Legacy pzomiled to pay it; Jab alledgechʒ in facto, That he fot- 
bare to ſue him, ac. The Defefidant pleaded; That hi$-Wte 
was dend befoze this ptomiſe ſuppoſed tu be made: Vere: 
upon it was demurred 3 And iftexrwatds upon a motion adjud⸗ 
ged toz the Deter ant, toꝝ t he cite being dead, he is not tharge⸗ 
able: And although it wert alledged; chat he had Gos in his 
hands, vet it is not chewn how he had them, and he is by li⸗ 
able to the Executo2 oz Iminiltratoz fox them: Uherfore, ©, 


Berreblock wr#ſus Michel, Trin. 7 Jac. rot. 1050 or 1650. 


Sſumpſit: Whereas Tomato Burghs 1 Apr: 39 Eli. was 
Apnülebat diverg'Ewds and Chattles,/[viz.) of a piilds ot 
Gold, ac. Et inter alia de uno A lice Adilement of Geld) &c. 


met Mike & the ſaid 
died : Chat 2 86 


che rh 
{i the Plainriff 
e Lady Burgh 
Adeunc exiſtens ad 


unto hin ur pra fertaf) fot 4031, 6 9. 
pay to 


8d, bythe at vs de pars Aud chat he 

thePiaintiff the 25 l. wo ifd' de ec<Ueſted ; And al⸗ 
ledgetyia facto, Thilt he/ the fuld My Elie at the Defen- 
dants requeſt, upon the payment > the D403 l. 6 9. 9 b. de⸗ 


iivered 
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livered to the ſaid Lady Burgh the ſaid Gwds and Chattles u 
pledged unto yim ; And that ß Defendant; licer ſuch a day he 
was requeſted, had not paid the ſaid 251. After Non afſumpjir 
pleaded, and found foz the Plaintiff, it was moved in arreſt of 
udgment ; Firlf, becauſe there is a blank left foꝛ one parcel 
of the Gods, althoughit is Anglice an Abilement ot gold, yet 
it is not god; Foz it is parcel of the conlideration, which ought 
to be certainly alledged ; Sed non allocatur; Foz it was ſaid by 
the Court, that it was but an inducement to the Action; Bu 
it was reſolved, that it could not be amended, being after ver: 
dict, ( 22285 it was ſo pꝛayed,) becauſe it was ſaid that it 
was but a default of the Clerk to omit the Latine woꝛd, leavi 
a ſpace foz it. Note, that aftewards by award it was amended, 
Decondly, it was moved that the conſideration was not gan 
becauſe the declaration is, in regard the Lo2d Burgh was en: 
debted unto him in 25 1. fo2 plate ſold and delivered to his 
Feme to his ule; but it is not averred, that the Ben 
thereto, oꝛ that it came to his uſe ; Sed non allocarur ; Fo i is 
neceſſarily to be intended. Thirdly, the declaration is not gad, 
becauſe it is not averred, that they were of the value of 500. 
at the time of the delivery of them to the Lady Burgh; Foz 
is the puncipal part of the tion: Sed non allocatur; 
being delivered the ſame day of the Aſſumpſit, they Call de in 


I 
tended to be of the ſame value, Fourthiy, That oe e da 
ing fo2 400 l. and the Gods alledged to be of the U 
5001, The delivery of them foz 403 1. wag held to — 
ſideration ; Mherefoꝛe it was adjudged foz the Plaintilf, Not, 
that a Writ of Error was brought upon thus Judgment, and the ſame 
matters aſſigned for Error; and the Judgment affirmed. 


Llewelyn verſus Williams, Phillips and Morgan, Trin. 8 Jac, rot. 150, 


Jectione firmæ: Df a Leaſe made the 12 Decemb. Habendun 
a primo die; Upon Not guilry pleaded; the Jury found a 
Leaſe made in hzc verba, which was dated the firſt of Decemb. 
Habend.from hencetorth,but delivered the 12\Decemb.UUhether} 
were accozding to the declaration, was the-queſtion ; Foz it was 
objected, That from the day of the date, and from henceforth are 
ſeveral commencements ; 10 the one begi ——— it was 
ſealed, the other the day alter. But it was d by the Court) 
Tha ad tarf us (ghee. — of time from p tim? 
paſt; and both all ded to begin from the day of the date 
when the Leaſe is rd ſealed another day; But if he de 
clares of a Leaſe of the firſt of Decemb. Habendum a die datus, 
the Ejectment cannot be alledged the ſame day: But if the Leaſe 
be made the firſt of Decemb. Habend. henceforth,theEjectment may 
be alledged the ſame-day : Uherefoze it was adjudged acco?- 
dingly, Vid. ante Mich, 4 Jac; Osborn verſus Ryder. ro 
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Aylor vera Chg. E v3 _ 
Upon Demurrer Fete was. One dewleth (199 


Abe to his two lons, and the Yeirg aß their bodies ; 


ſaith/ that his Executoꝛ chall haue them antil they come to 
and ſeveral ages of twenty one years;/\The one attains to the age 


of twenty one years ; And whether e 


f 1 
the Executoꝛ chould until they both come 
7 : And of this 1 the o⸗ 


of ku 
rultices, E contra; ff wage pprl they y ac- 
of "x reddendo ſingula ſingulis, 


b 
— their ſeveral ages; that 18 
when either of them came to the age of twenty — years, he 


then have t and-poſſeſſion ;:and yet the Joynt 
en? io hd ph: place: Gu was adjudged ehe 


The King verſus Stanton, Mich, 4 Jac: rot. 


5 pm Warranto : Fo claiming a Let and Court Baron from 
thꝛe weeks to th weeks infra Manerium de Warfield, & de 
Wargrave, and to have bona & catalla felonum, and divers other 
Liberties { He diſclaims in all, beſides the having of a Court 
anno: of Warfield ; And thereto bf ſaith, 
that Sir Henry Nevill was ſeiſedin Fee of 1 * . 
2240 whereof the Mannoꝛ of Nd OF | 
and the Mannoꝛ of Aylwards, within the 
field were parcel, and demiſed. and Denk 
in fee, by Copy at the will o the Loꝛd, acco2ding 
of the anno? of "Warfield : Ind that the Jane 
is known, and time whereof, t. had ben known as well by 
the name of the Mannoꝛ of Newname, as by the name of a 


Meſſuage, and ſeven acres of cuſtomary Land, and 20 8. Rent; 


and by that name was demiſed by Copy: And that Sir Henry 
Nevill 18 Eliz. granted it by Copy to the Defendant in Fe, by 
the name of a Meſluage, Ac. ac ratione & virtute prædictorum, he 
held a Court Baron, and claimed from th: wans to tha 
werks tanquam pertinent, &c. The. like Title he made foz the 0- 
ther two Manos; And it was there demurred. Füſt, It 
was moved, whether a Quo Warranto did lie of a Court Ba- 


ton; For it is incident to the Mannoz, and ig not any-Libexty. 


which the King can — diſtinct from the Voten and bi 


ab dt ch ras the ing — Gitet: 0 3 We g 
at opinton was Flemin ; benner doubte 
thereof ;-But ep Wilks and we 


ke held, that a 
roke hel hat & Quo 
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Warranto well lies; Foz it is matter of Right to hold County, 
and to adminiſter Juſtice, and to hold Pleas, and to dꝛaw 
Aſſemblies of men together, and to ſwear Officers ; which 
if any doth without dhe is to tender an account 

ok: And thereloze a Quo Warranto lies, to chew by what Ti- 
tle he holds it. But it he there intitles humſelf to the; Man 
noꝛ, then he nads got to chew that he is to have a Court Bz; 


thereto, 17 Ed. 2. Quo Watrant- Cole 


N a. Copyhold 

ron, to have Foxfeitures, and hold Pleas in a Writ of Right; 
Fo it is Oppoſitum in obje&o;ithat à Tenant at will dul 
hold a Court, But Fleming laid. that à Copyholder pern 
venture, ik it had been well pieaded, might have a Court 
to admit other Copyholders there. But the other Juſtices he: 
nied it; Foz a Tenant at will cannot grant an Eſtate to am- 
ther: — it was adjudged fo2 the King, that he ſhould 
be oulted. | | 


WMeod verſus Ingerſole, Paſc. 7 Jac. rot. 155. 


EE. firmæ: Upon a ſpecial Uerdict, the Caſe was; 
Aman having thee ſons, John, Edward, and William, and 
Lands in the ſeveral Uillages, viz, A. B. and C. devils 
the Lands in A. ts John his ſon, the Lands in B. to Edvard 
his ſon, and the Lands in C. to William his ſon; And 'thit 
if any of fon hah the other ſurviving ſhall-be his Heir. John 


the eldeſt ſon hath Jſue 1. and dies; Whether the Land in 
A. hall go to Edward and William the er ſons; 02 (0 
the Deir of John the eldeſt ſon, was the queſtion betwirt the 
Defendant, claiming by a Leaſe from the Heir of John 

eldeſt ſon, and the Plaintiff elai under the ſaid Edivad 
and William, the younger ſons. And after Argument at 
the Bar, Fleming Chier Juſtice ſaid, that he conceived it 
might velt in the two younger ſons by way of Remainder ; 
And theſe wozds , That every one ſhall be Heir to the other, 
Tant amounts, and implies that every one ſhall have it af- 
ter the other; Foz although the Fre-hold Eſtate of the eldeſ 
ſon Gall be dꝛowned by the deſcent of the Fw; yet it was not 
ſo d2ovoned, but that by his death the ſurviving ſons (ould 
habe it for their lives, by this Limitation, and the intent of 
the Mill; whereof fuch conſt is to be made to uphold 
it, if poſſible may be. But all Wu belides no 
were ol opinion , In regard nothing but a Freehold: paſſ 
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bythe Deviſe, the Keverſion in Fer deſcending upon the det 


downed that Eſtate; And that his death afterwards coul 
= revive-and. veſt the Remainder in William and Edward! 


wUherefoze it was adjudged foz the Plaintiff, 


. Dobſon verſus Keys, Trin. 7 Jac, rot. | 


Ebt * Obligation of 10 l. dated 23 January, 1608. 

The Defendant demands oyer thereof ; which was entred 
in hæc verba z Noverint univerſi per præſentes me Keys teneri 
& firmiter obligari Willielmo Dobſon in debcem lihris bent & fide- 
liter ſolvend. dat. tres viginti dies Januar, Anno Regis Jacobi 
Angliz 42. & Scotia 6. & Anno Domini, 1608. And it was 
ſigned Robert Keys. And it was demurred, whether it were a 
god Bond, and _—_ the Declaration is well warranted 
thereby: And adjudged to be god; Foz it is but falſe Latine, 
which ſhall not make void a Bond; and the date is impoſſible, 
as to the year of _"_ but the year of the Lozd, and the 
day of the moneth ſufficeth : And the name of the Obligoꝛ ſub- 
ſcribed, is ſakficient , though there be a blank oz blot foz his 
Chailtian name in the Bond: TUherefoze it was adjudged foz 
the Plaintiff, T7 


Ward verſut Ellayn, Paſc. 8 Jac. rot. 166. 


E Nor of a Judgment in an inferiour Court The Erro2 al⸗ 

ſigned was; Bzcaule the firſt Pzoceſs was a Capias, where 

f ought to have been a Dummons ; And it was therefoze re- 
ed, " M7 8155 


Hawkins verſwwiMoore:y 


Eaton firme : By the Leſſ& of Hir Henry Brown , — 
L the Defendant, Leſſee of the Counteſs of Pembroke, of Lands 
in Killington, and two other Uillages. The Defendant pleaded 
Not guilry; and at the Niſi prins pleaded, that the Plaintiff 2218 le 
darrame” continuance,entred into a Cloſe parcellprzmiflorum, and 
him expelled : Ind it was thereupon demurred; Ind the Cauſe 
was; t he Doth not declare in whichol the Uillages the 
Cloſes lay. And now Yelverton (befoze the Plea was made) mo⸗ 
ved the Juſſices at Serjeants Inne in Fleet · ſtreet, whether this 
Plea were receivable : And they all held that it was ; Foz it is 
matter # 625 and peremptozy to him who pleads it. And al- 
though it was objected, that thereby all Trials may be ſtaid, 
ret it was ſaid, that as a Releaſe oꝛ matter of Bar may be 
pleaded, and is receivable; ſo may this Plea at the diſcretion of 
the Juſtices, ik they perceive any verity therein. Secondly, 


It was moved, whether the Juices of Niſi prius, before — 
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(26) 


tificate of it with the Poſtea, may ſuffer amendment therta, 
as was inſtantly pzayed ; But they all held, that he ought nat 
to ſuffer any amendment thereof ; Foꝛ us Authozity is but m 
receive the Plea , which being tendzed-at the Aliſes ,- dy, 
ring the time of the Aſſiles might have ben amended; any 
the Plaintiff ought not to have replied thereto ; But after 
the Iſſiſes paſt, his authoꝛity is determined. Uherefoze accgz- 
ding to that opinion he certified the Plea, with the Poſtca, int 
the Exc where the Action was brought: Ind there the 
Plaintiff demurred-upon this Plea ; which being entred, was 
argued the lame Term: And foz that cauſe it was held, that 
the Plea was ill in ſubſtance; Fo it is uncertain, and there cin 
not be any trial foꝛ the want of the places: UWherefoze it was 
adjudged foꝛ the Plaintilt. 


Grymes verſus Shack, 


A Ction-ſur Trover and Converſion, ot ont hundzed Mugk: 
A cats, and firty Monkeys : The Stieber Not guil 
ty, and found againſt him: And it was moved in arreſt of Judy: 
ment, that an Action lay not, becauſe he doth not Chew, that 
they were tame 02 reclaimed ; as 12 H 8. and 14 Eliz. Dy. tg 
a Yawk : Sed non allocatur; Foz they be Merchandiſe, and va- 
luable. And ſo it is of an Action fo2 a Parrot: Wherefoze it 
was adjudged fo2 the Plaintiff, 


7 85 Rogers werſus Head. 


Sſumpſit: Mhereas the Defendant is a common Carrier 

from London to Leatherhead in the County of Kent && retro 
ſum : And he delivered unto him 3 l. to be Delivered at the Black- 
boy in Southwark; that the Defendant in conſideratione pra- 
miſſorum, and fo2 that the Plaintiff did undertake racionabile 
liter to content him toꝛ the carriage, pzomiſed ſafely to convey t 
thither, and to deliver it at the ſaid ſign to the Plaintiff; And a 
facto faith, hehary not done it: Wan endant pleads Non a. 
ſumplit, andfound againſt him : if was now moved in ar- 
reſt of Judgment, that the Declaration was not ſufficient to 
maintain the Action; Firlt, Becauſe he doth not chew, that he 
was a common Carrier at the time of the delivery, but that 
he now ts :- And unleſs he were a common Carrier, he canaot 
chatge hm but by a ſpecial Action; But here he chargeth 
him upon his pmiſe ;. whertfoze it is not ſufficient ; F02 
the Conſideration that he would rationabilicer content him 
ko2 the carriage , not p2omiſing any certain umme, being 
uncertain, is void; as primo Mariæ Dy, to ſell ſo many Tres 


as map reaſonably be ſpared, is a void Contract: Sed non al- 


locatur; Foz the conſidera tion is ſufficient, becauſe a * 
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may demand as much as is reaſonable, and the other is tound 


to pay it; Ind it is the uſual courſe , to appoint a Tayloz to 
make a garment, 02 a Smith to ſhoe his hole, and that he will 
content him, ſuch a contract is god enough; And it hath ben 
adjudgedin this Court between That if one 
p2omile fo much fo2 his Tabling as it chall be reaſonably 
wozthz with an averment that he ſo many was Tabled with 
him which is wozth-ſomuch every week , it is god enough: 
Ao in the pancipall Caſe it was adjudged, that the Action lay 
upon that p2emile , but not becauſe he was a Common 
Carrie. 


Sir William Wrey verſus Veſper. 


2 upon the Caſe ; Mhereas the Maio: and Burgeſles 
of Liskarrel inthe County of, ac. were ſeiſed in Fe of tha 
water⸗mills in Liskarrell prædict. And that the ſaid Maioꝛ and 
Burgeſles, and all thoſe, ac. in the ſaid mils foꝛ them , their 
Tenants and Farmoꝛs, time whereof,zxc. have had their water 
courſes running from a plate called Hederbridge, in parochia de 
Liskarrel prædict. uſqʒ the ſaid mils, to ſerve them with water 
to Con; Ind that ſuch a day and year they dimiſed un- 
to him the ſaid mills foz 21 years; And that he being ſo poſſeſ- 
ſed, the Defendant 1 Octob. 5 Jac. apud Liskarfel prædict. be- 
tween Hederbridge afozeſaid # themills, in a Cloſe wherein the 
mills are erected,and where the: watercourfeuſed to run,digged 
a trench. and diverted the ſaid courfe of water, whereby it came 
to paſs, whereas he uſed to grind every wk zo quarters of 
Com, he could now grind, but onely ten quarters; at. De⸗ 
tendant pleaded Not guilty, and found againſt him: And it was 
now moved in arreſt ot Judgment , Firſt, that the pzeſcription 
is not good; Foz that it is fo2 them, their Tenants and Fatmoꝛs, 
and he doth not ſay eorund. molendinorum : Sed non allocatur; 
Foz it is to be ſo intended, and not that he was Farm2z 
of any other thing. Decondly, thatthe Venue wag from the 
Vill of Liskarrel, where it ought to have been from the Pariſh ot 
Liskarrelz Foz the watercourſe is alledged to be currant from the 
place called Hederbridge in parochia de L. prædict. and the ſtop⸗ 
ping is between Hederbridge and the mill, c. Sed non alloca- 


wur; for the Pariſh of I. and the Uull of L. are intended to 


be all one; aud Hederbridge is but a place known , and no 
— byimendment: Wherefoze it was adjuged foz the Plain⸗ 


. 


Offey verſus Sir Baptiſt Hicks. 


(OOveuant upon an Indenture dated the ninthof Octob. 38 E. 
wherein was recited ; TWyereas by Jndenture of Charter- 
party 
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Vert) dated Septemb,z8 Eli berwen the Piat and Fre, 


Cherry; The Plaintiſt having hired of him a chip, foz a voy: 
age to Dantzick foꝛ Coin; Upon tabing the chip at was 
betwan them, that the ſhip ſhould be laden with Com; 0 
Dantzick, and to ſail to Ligora  — Now dy the laid Inden. 
ture, upon conſideration the Plaintiff had agred that the Deen 
dant ſhould have the moity of the Coꝛn quod tunc fuit, o; After: 
wards Qould be laden in the chip in the ſaid voyage, the De: 
tendant pꝛomiled to pay the moity of the money foz tze ſaid Com 
quod tunc tuit, 02 afterwards ould be laden, dit. And alledgery 
in facto, That upon the ninth of Octob. 38 Eliz. the chip was la⸗ 
den with 60 Laſts of Cozn;And foꝛ not perfozmance of this: 
venant bzought the Action: The Defendant pleaded, that the 
Died was ſealed and delibered the 28 Octob. 38 Eliz. Et quod 
adtunc vel poſtea there was not any Com laden there; and qa 
verſeth the delivery thereof . Octob. oz: at any time alte: 
wards befoze the 28 Octob. 38 Eliz. And it was thereupon De- 
murred ; And argued by Nelverton, that the plea is not godu 
traverſe the time of the delivery ; Fox if Com init 
9 of Octob. which was the date of the E 
anſwer thereto, and ſatighe tai u, 
Octob. 38 Eliz. (Foz the 8 | 
tween the ninth and 28 of O&ob.) Foz that 


livered, and ta habe his Eſſence at that time, and at no 
and it he would alter ward confeſs it to be delivered at 
ther time, it is a departure ttom his Declaration, as 5 H. 75. 
primo Eliz. Dy. 167. 1 H. 6. 4. & Coke lib. 5. fol. 1. And ie 
woꝛds of the Ded, That he ſhould pay for the Corn then laden 
afterward to be laden therein; This woꝛd tunc, is referred to the 
time of the Ellente of the Died, by the delivery,# not to the da 
Foꝛ it it were delivered ten moneths after the date, he ſhould u 
have any benetit of the Com laden, and ſpent, oꝛ ſold: befom tit 
time of the delivery 1 
fo2 the time befoze the Delivery ; And Fleming laid it une Cote 
vants that I. S. chall have all his tres now ſtanding it refers 
to the trees ſtanding at the time of the delivery; if aux be 
felled after the date, and befoze the delivery, he hath not any 
medy foꝛ them: Uherefoze the — and the traverſe are god: 
And it was adjudged fo2 the Defendant, Vid. Dy. 221. 307. & 
Plowd, Adams & Wrothſleys Cafe; Ad tunc in tenura Wilcocks. . 
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Hayward verſus Hayward. 


Rror of a Judgment in the Common Bench: de Erroꝛ al⸗ 
58 ue Foz that the Pefendant being an Attozney in 
tye 0 n Bench, and ſued by Sill, arpeared, and pleaded in 
pꝛoper perſon ; Ind being at Illue, Tre Recoꝛd of tie Niſi prius 
was, Quod tam prædict. le Plaintiff, quam Defendens , appeared per 
Attornatos infranominatos ; And che verdict paſſed for che Plain- 
tiff, and Judgment fo2 him; z VWhereas th? Delendant could not 
Ade le Attornatum infranominatum, There being no Attozney 

oꝛd fo2 him; And that was held to be an Ertog, it the 
ND was lo ; Becauſe the parties ought to appear in perſon, 
02 by Ftto2ney,where the Jnqueſt is to be taken by default: But 
oe truth was, the Defendant appearing in p2oper perſon » 

t being but a miſentry of the Clerk; Jt was therefoze awarded 
to be amended, and the Judgment altirmed. 


William Lewſon verſus Kirke, in the Exchequer, 


u. wo wy 115 Olly 
uling traffique- on the 20 May 32 
Eliz, keck! is journey! enden in partes tranſmarinasf pier 
chandiſe and the ſame 20 Agel 32 Eliz. apud London in. 155 
of Aldermanbury in War: de Cripplegate, did truſt 2 
| ant as his his ſervant to rex 
he ould be in his journey. all merchandiſes of the 
ye * mins wart 02 what by war of 3 — 
e brought 55 reported ns _ 
to pay the cuſtomes ar! Lr 
do Dilpot | COMP 3 to the uſe of the 
that OL bis journey eds Aid that 
9 ba vis abſence twenty pelces of. Uel 
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40 ;roade beyond Sea, tg. 
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land which ot mt handiſe were b 
England; to d Pot of London 115 the Pariſh of 
tets juxta' Pauls = 8 1 7 r fl ih. a 
tie emer hd 2 was 


t ſubſidue_ was due to: t 
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they thereby were kozfeittd. — ind 


| intending t 
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N the ſaid 9 Apr. 32 Eliz. in 
the laid CE of Daint ue Peer and Uard A Queihithe ; 
cauſed 
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(29) 


the Plaintiff is, and foz (39) 


— — ĩͤ— 
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cauſed the ſaid gods to be unladen, and put to land, the ſubſidy 

fo them due being not payed,no2 the Collectoz agred with, xc, 
8 the ſaid. gods were fozterted to the Muen , and they 
and there 


Ws i! 2 ſeiſed by dne Tho. Gardiner, àn Jafozmati | 

| HAIRY in the Exchequer fo2 that cauſe ; And there adjudged, & 1 5 
5 chould remain foꝛteited to the Quæn; UWhereupon he lolt all the 
1 1 profits of them foꝛ which. et. The Detendant pleaded Not gully, 
„ andfound againlt him; to his damage of 2501. And thereupe 


— 


4 moved in arreſt of Judgment tyat an Iction upon the Cale h 
| not; by reaſon of the confidence oz truſt repcſed in him as his (| 
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T homas Rich verſw Holt, Hill. 7 Jac. rot 
Crion fo woꝛdg: Mhereas he being peritus in lege, and had (30) 


bien a Counſelioz at the Common Law foz ten ears; That 
the Pefendant 16 Decemb. 6 Jac. at Withington in the 


of Gloceſter, in the pꝛeſente and hearing of divers, de eodem Tho. 


ſpake theſe vo0zds; viz. You are a paultry lawyer,and uſe to play on 
both hands: And of his further malice, &c. the 18 Septem. 7. Jac. 
apud Tewksbury in Comitat. Gloceſter , (befoze Poctoz. Seaman 
Uoz of the Biſhop of Gloceſter, and other the Commilli⸗ 

ouers ol the Arcyt iſhop of Canterbury, in his vilitationz -The 
ſaid Plaintiff giving them infoꝛmation of certain miſdemeanozs 
of one Thomas Knowls Parſon of W'ithington) ſpatze to the Chan- 
telloꝝ de eodem Thoma theſe wozds, viz. Mr Chancellor, I hope 
you will not believe Mr. Rich, (iptum Thomam modo querencem 
innuendo) for he is a turtherer and maintainer of Felonies ; The De- 
fendant pleaded to all thoſe wozds, except to thoſe, you play on 
both hands, Not guilty; and quoad thoſe, Juſtifies ; Foz that the 
Blaintiff at Withington afozeſaid , led certain Articles a- 
gainſt one Thomas Knowles Parſon of Withington, concerning di⸗ 
vers wmiſhemeanozs ſuppoſed to be done by him; And that the 
Plainti# afterward, viz. 11 Septemb. 6 lac. at Ciceſter in 
the Cazuty of Gloceſter , concerning the ſaid Articles, then 
and there pzemiſed the fatd Tho. Knowles, that he chould not any 
further be moleſted by the ſaid Articles;Andfurther ſaid , That 
afterward, viz. 16 Septemb. 6 Iac. he ſpeaking with the Plain- 
tif conterning the ſaid Articles, told him he had pꝛomiled the 
laid Thomas Knowles, That he chould not be moleſted by reaſon 
of the ſaid Articles, and yet notwithſtanding endeavoured by the 
ſolicitation and pzocurement of Richard Lawrence and D. L. to 
proſecute him upon the ſatd Articles, betoꝛe the Chancelloz and 
Commiſſioners of the Archbichop of Canterbury in his viſitation: 
Mhereupon he (aid to the Plaintiff, you play on both hands, Come 
bien al y liſi: The Plaintilk thereto replies, de ſan tort demeſn , ſans 
ziel cauſe ; UNhereupon they were at Iſlue, upon both Jſues:Ind 
a Ven. fac. awarded from Withington and Tewksbury; And the 
Jury found quoad theſe woꝛds, you are a paultry Lawyer, & uſe,Fc, 
And quoad the other woꝛds toM.Chancelloz,I hope you wil not be- 
lieve M. Rich, foz he is à ſmotherer and maintainer of felonies men⸗ 
tioned in the firſt Illuez that the Detendant is guilty, and aſſeſs 
cn I. 138. 4d. #quoad the other Jſue they found it foz 
— alleſs damages to 6 l. 13 8. 4 d. And it was there⸗ 
pon moved in arreſt of Judgment; That foz the woꝛds in the 

firſt Jſue;they are not Actionablt; F 02 the woꝛds, you are a paul- 
try lawyer, by themſelves, will not maintain an Action; And the 
woꝛds, he is a ſmotherer and maintainer of felonies , do not touch 
him in his pꝛokeſlion; Ind he being but a pꝛivate perſon, and no 
Mm Juſtice 
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CU hich he did accoꝛdingly. f 


Juſtice of Peace noꝛ publick Officer,an Action lies not foz them, 
Alſo the woꝛds found be not the ſame woꝛds which were in the 
Declaration: Sed non allocantur ; Fo2 all the Barons held, that 
the woꝛds are all one with the Declaration, although they be o 
therwile coupled, by reaſon of the Defendants plea : Alſo that 
firſt woꝛds be not Fctionable;but the laſt wozds; he is a ſmotherer, 
8c: are of great diſcredit to any man, c he be not a MPa: 
giſtrate, and are actionable : And theretoze Tanfield Chief Bg: 
ron ſaid; It was adjudged in the Caſe of Dir Henry Lea, Fit 
ſaying he was a maintainer of Felons ; Although it were not al 
| that he knew them to be Felons,02 that he was a Jultice 
of Beate that the woꝛds were Actionable; A multo fortiori , 

he ſaith; that one is a ſmotherer and maintainer of Felonies, 
cannot be without Conuſance of them. Exception was-allotakey 
to the Trial of the ſecond Jflue, becauſe the Ven. fac. wag in 
aſwell from Ciceſter ag trom the other Wills ; There being 
matter of Jultification in the Jſſue:Therefoze it was a mini 
all;Ind as to that the Barons doubted ; Foz they held, that the 
plea was ill, ſo as the Plaintiff might have demurred upon it, 
yet the Jſue being joyned upon an ill plea, the Trial chall if 
from that place where the Juſtification ariſeth ; And therefox 
they adviſed the Plaintiff, in regard there were ſeveral Jſues, 
ſeverally found, # ſeveral damages aſſeſſed;That he Chould take 
his Judgment upon that which was cleer and duly tryed, and 
relinquiſh the other which was doubtful , foz doubt of Exrry; 
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ben Trevors Caſe. 


reference unto them by the Lord Chancellor in the Caſe of 

Dr. Trevor, for the Office of Chancellorſhip of hos - That 
the Offices of Chancellor, Regiſter, and Commi ehiaftical 
Courts, are within the Statute of J Ed. 6. For A and they con- 
cern matters principally pro ſalute, nv: „yet they alſo concern 
matters about Matrimony and legitimation, ich touch the inheri- 
tance of the Subjects, and about matters of Legacie for Chattles re- 
all and perſonal; And in that reſpect are Courts of Iuſtice: And 
therefote the Offices in thoſe Courts, are as well Offices intend- 
ed within the ſaid Statute of - 5 Ea. 6 which reftrains the buying 
of Offices, as any other Offices in the Co of the * 


La W. 


Ns It was reſolved by the opinion of the Juſtices „upon 2 
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Roberts Caſe 


Pk had a Pzohibition in the Commot 
Court Chuſtian in a ſuit foꝛ ſubſtraction of 


ſurmiſeth;That the Plaintiff, (now Defendant in 
Court) had but one witneſs to p2ove a 2 che Tithe 
which was not there allowed berauſe it e teſtis 
ry Hill. 38 Ez, in Banco Regis 9 5 
was granted: But upon 
AI Coke und all the Juſtices, it Wa6rcoed ta 
conſulrattom chould be awarded; Firſt, becauſe there is a rule in 
the Negiſter , That where N 1 * is . 
Cognttloliacceſſariz' mecefarily follows; 1 
and the | 115 


1 Ed.. tondly , it ſuch ſurmiſe ſhould 
caſe, It would ofttimes be made — meer dies 


— ——— the 

was otoner” of the Vectozy of 
libelled\/againft Clement, fo2, the — of VE 
n which tut Whiskin came in pro intereſſe ſuo „ And 
du it: by Pata, krom Quan Elizabecb to op Hale 
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14 who enfeoffed Bolyn, who lets foz years to Whis kin; And Futter 
1 claimed by a foꝛmer Feoftement made by Hall to Dir Edwud 
1 Cleere; And pꝛerended, that he pꝛoved it by one witnelle, ad jig 

the ſpiritual —4 — — allow —— 480 cauſe 
p2ayed a prohibition ; sin Upon conLuttation Alltemed, 
That ye claimed by a Ded ot Feoftement of the Renozy, and 
pꝛoved the Ded, but could not pꝛove livery and ſeiſin ; Foz which 
1 cauſe they ſentenced againſt him ; Ind traverſeth, That he te: 
Wi 1! nied to allow of it, being p2oved by one witneſſe, if he did ni 
n p2ove it by another witnelle : And thereupon Futter demurred; 

| And it was objected,That this is matter triable at the Comm 
„ f Law; whether Feoffement oz not; Therefozeche ſpiritual Coy 
. chall not intermeddle cherewith ; Fo? — 
„ ttyed de the Common Law, and not by the ſpiritual Cour, 


to be 
where they have another manner of trial: And although ther 
is a text in the Civil Law, That unus teſtis is as nullus teſtis t 
unuz teſtis with other eircumfbences ſhall be allowed; Ind if jt 
be not, yet it thall not be redzefſed by the Common Law, but 
appeal; And ik they pꝛocerd invito ordine, it hall be red2eſſed by 
appeal; Ind-when the O2iginal cauſe belongs unto them, a 
though matter tytable at the Common Law ariſeth, dependin 
i the Oꝛiginal cauſe, yet it hall be determined in the Excl: 
ſiaſtiral Court; And ſuch ſurmiſe, that he hath but one wituele, 
WM!» | is not ſulkicient to have a pꝛohibition, where the Eccleſiaſligl 
r Court hath Juris diction of the Pzincipal ; Foꝛ if ſach a ſurm 
1 therevy ve Cayed. 62orhertoſſe taken aaf; And the Pia 
YEereny ve 02 ot e taken away; And the 
int ſprina Kr cold ot have anſwer thereto wo 


jt 165 4 Hlawes verſus Leader. | 
(3) 


* 


Ebt agu inſt the Defendant as Adminiſtrato: ot Tbons 
Cooklſon; in the Caſe appeared to be: That 
ad Thomas Cookſon, fog 20 I, paid by the Plaintiff into 
hands, upon the 9 Februar. 2 Jac. granted 02. —äüʃ— 


1 | [ 

1 5 | "he troned in a Schedule annexed to the Nerd, and gave poſſeſſions 
„ | them by a Pewter diſh, With a covenant,That he, his Ain 
i i ftrato2s, vc. Gouldfafely keep and quietly deliver them unt tu 
„ Plamtili-nyon his demand; Ind bound! Himſelf in 401. ;to . 
. tiff fo2 the perfo:mance ot᷑ that covenant: Thomas Cooks! 
N afterwards 

(oY goods were contatned in the Schedule. 

Ws the Statute ct 12 Elix. cap. J bf fraudulent Deeds and 
I dc. Ad further ſaith, That Cookſon the Jutcltate, 12 Febmm. 
Wl: il 2. Jac. was endebted to divers petſons i ſeveral ſung (60 
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the Land 
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Jaco8B1 Regis in Banco Regis. 
both the perſons and lummes) amounting to an 100 1, aud be: 
ing la indebted, upon the 19 Februar, 2 Jac. made the Deed of 
gut adode mention td dog then of thoſe and other gudz poſ- 
{eſſed to the value of So l. ano n mom: Jad that it was made 
of Fraud and Covin vetvaixt Cookſon and rhe Platneity to de- 
ceive hu Creditom named: And dow that Cookſon, notwith- 
ſtanding the Deed of giſt , uſed and ottum ed all the gods duting 
W that Adminiſtration after yis death wav romumiiped 
to the Defendant. The Plaintiff replies That the Welendant 
had Aſſets in his hands, to ſatisfie the Debts demanded, and 
that the Ped of gift was made upon god conſideration, ac. 
Mhereupon they were at Jfſue, And at Huntington Alliſes, 
Cool tefuſedtoTy it, dtnslethb Jhut vats nee Wall yotnetx; 
Jad A Repleader was oered: Upon —— we dam 
pleaded Ut ſupra; Ind the Plaintiſk de ; Fit} Jeeault 
the etendant had not averred in his Bat chat the Deut dut 
| — did 

„Werne We-vy 


wert unpald to the Creditos named. Deroavwy 
not chew, chat rw wei tn ugg Credit 
tar | 


ſpectalty; Fox Is plen is not g: Be- 
— CLI 
a. Ke (Ot la 2 | 
x xolp, Bektno a ſuppoees we . 
N ds tothe Plaintiff, which were 


in him if hechould deliver the tot 
contained in the Deed of gift ; Which is not ſo: Foz thoſe gods 
in the Plaintiffs hands are liable to the Creditoꝛs, as an Exe- 
cutor de ſon tort demeaſn, it the Ded of gift be fraudulent, Fourth- 
ly, it may be the Creditoꝛs will never ſue foʒ their Debts; i then 
the Defendant might thereby juſtitie the detainer of the gods fo2 
ever; which would be inconvenient. Fifthly, The Defendant is 
not ſuch a perſon as is enabled by the Statute of 13 Eliz. to 
plead that plea ; Foz the Statute makes the Dad void as a 
gainſt the Creditoꝛs, but not againſt the party himſelf, his Ere- 
cuto2 02 Adminiſtozs ; Foꝛ againlt them it remaines a god Dad 
of gilt : Fe was therefoze adjudged koꝛ the Plaintiff, 

OCLITILD = 


Farmor verſus Hunt. 


T's: aſs fo2 chaſing Þ Plaintiffs Cattle in ſuch a cloſe ; The 
. Defendant juſtities as Damage feſant in his Fræhold: Tye 
P replies, and chews a grant of Common in the plate 
where, by the Defendant to thePlaintiff, ( but ſaith not hic in 
crtrprotarr ) TIC Derr of 
Com there, and that the Plaintiff put in his Cattle touſe his 
Common and theDefendant chaſed them.Ind it was reſolved by 
the Court, That p Defendant erecting a Reek of Coꝛn upon the 
where the Plaintiff had right of Common, though the 
Pefendants Cattle cat the Coꝛn, yet the chaſing of the Cattle is 
not 


— 


(4) 
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(5) 


 _vot lawful; Foz then it would 
own grant by diminiſhing the Plaintiffs Common, wh dei 
ought not to do; foꝛ the 3 are witho without 

to range over the whole p z And the wꝛong firſt 

the Pefendants part; who was the grantoz ; he never take 
advantage thereof, foz the —— done — — by the Pie 
tif: But becauſe the Plaintitt did ourt the 
Indenture of Grant, — is the — of his ale Kune 


ee againſt yim 
Hampton verſas Courtney. 


— to reverſe a Judgment in an Action of Debt: 
being entred fo2 the Defendant, Judgmey 
was v1 fo: the Plaintiff, The Erroz aſſigned WAS, That 
the Entry ol 3 was ſub Neat Executionis, in adjudication 
babe hors "4 ought to have der fer 

u 
n : Md ge 5 _—_ was moved, mn Mar 


being 
ſub 


02 then it would be in his power to defeate x 
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— Bond verſus Payne and his wife. 

ſox ſumpſit : Mhereas one B. was indebted: un- 

em to him in 60 1. which he had lent to the laid 

Ur B. And being lo indebted, made the Feme 

m his Executrix, and intreated her to pay that 

1 Debt, and died; That che pꝛobed the Wulll, 

2 Et prætextu Teſtamenti prædicti fuit poſſeſſio- 


nata of a Leaſe foꝛ years of ſuch a houſe: 
And in conſideration that the Plaintiff 
ſhould not ſue no2 moleſt her (being Executrix) foꝛ this money, 
and would give unto her a quarters day, viz. until Michaelmas 
next following, che pꝛomiſed to pay it, c. Upon Non aſſumpſit 
leaded, and found koꝛ the Plaintiff, it was moved in arrelt of 
udgment, that the Action lay not againſt the Executrir.; Foz 
the debt being upon a Contract, and no ſpecial pꝛomiſe, no Acti= 
on lies againſt the Executrix. Allo it is not averred, that (he 
had Aſſets in her hands; Ind there is not any cauſe of conſidera- 
tion to make that pꝛomiſe. And although it be alledged, that che 
was poſſeſſed of that term prætextu teſtamenti, yet it doth not 
. thereupon follow that che had 4//e:s ; Foz che might have it in 
0 ſatisfaction of debts which che had paid, oz is chargeable foz 

debts upon ſpecialty mo2e than that comes to. But notwith⸗ 

ſtanding, without much argument it was adjudged koz the 
4 Plaintiff ; Foz the Loan implies a-pzomiſe, and the Executrix 
| is chargeable therewith ; and this Action is grounded her 
f pꝛomiſe; and being alledged that che had the term, it (hall be 
intended che had it as Aſſeis: And his koꝛbearante of ſuit, and 
" W Her having A150 „ate the cauſes ot this Action: Mhere⸗ 
foze it wag adjudged fo2 the Plaintiff, | | 


Nn Lawrence 
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Lawrence werſus Johns. 


Ebt upon an Obligation of one thouſand marks.conditigyd, 

D Uhereas he — pꝛeſented to the Church of Stretham in 
the Ille of Ely, that if he reſigned the Benefice within a mont 
after requeſt made unto him, viz. at the Parſonage⸗ houle 9 
Stretham; That then, #c, The Defendant pleads. Non requiz. 
vit, and f ainſt him, and adjudged fo2 the Plaintif- 
And Erroꝛ thereof bzought and aſſigned; Firſt, Foz that the 
Plaintiff, alledgeth a requeſt, viz, at the Parſonage-houſe & 
Stretham; whereas it being the place of requeſt, ought w 
have been alledged pꝛecilely, and not under a viz. ac. Sed non i. 
locatur; Fo2 that is the uſual courſe. Decondly, Becauſe a te: 
quelt is alledged, and it is not chewn that he gave notice of ty 
time of the requeſt to the party; o2 that the party was preſet: 
Sed non allacatur; Foz being alledged to be made unto him at 
the laid plate, it is to be intended, he was pꝛeſent there: Andhe: 
ing found pzeciſely to have ben made, therein is included, tht 
he wag pieſent, and had ſufficient notice given him; other: 
wile they ought not to finde the requeſt. Thirdly, Becauſe th 
ven. fac. was de Stretham ; it not being named as a Uillage 0 
Hamlet, hut rather as a Pariſh: Sed non allocatur; Foz the 
Parlonage⸗houſe of Stretham «i intended to be a Uillage; 


And a Parich and Uillage are intended all one, if the a: 


trary be not ſhewn. Fourthly, it was moved, that th 
Bond was made fo2 Dimony, it to compell him tor; 
fign :: Sed non allocatur; Foz it is not Simony, but god ps 
cy to tie him to reſign; and if it were, it is not material; 
herefoze the Judgment was affirmed, 


Holbrooke verſus Dogley, Mich, 8 Jac. rot. 232. 
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The Lady Platt verſus Sleap. 


— — , Df Lands in St. Albans, trred at the Bar: 
Upon Not guilty pleaded, and opemng the evidence foz the 
Plaintiffs Title, thele points did ariſe; A Leaſe foꝛ years was 
made on Condition to be void upon payment of 6d. The Leſ- 
ſe enters, and aſſigneth his interelt to a ſtranger, who is diſlei⸗ 
ſed; Ifterwards; the Leſſo2 payed the 6 d. accozding to the 
p2oviſo ; And it was holden foz Law; That although the Iſ- 
ligne was outed by a ſtranger, ſo as the Leiloz had but a right 
at the time of the payment, yet the paxment was gad enough to 
determine that Leaſe ; Fo2 the paxment is a thing Collateral: 
Decondly, it was reſolved upon the evidence , where the 3 
in this Caſe had a term fo years in his own right ; And the 
Inheritance afterwards deſcended to his Fe-e, That, coming 
to him in autor droit, chould nit dzown and extinguiſh the Term foꝛ 
years which he had and was polleſſed of in his own right, and 
lo he might well aſligne over oꝛ diſpoſe of this term at his plea⸗ 
ſure, notwithſtanding the deſcent ol the Inheritance to his wike; 
Mhereupon the Jury found foz the Plaintiff ; And upon this 
point in Law, the Court was afterward moved to ſtay Judg- 
ment; And Williams laid, that upon better adviſement ard 
conſideration of the Caſe, he conceived clearly, the Baron having 
the term in his own right, and the Inheritance Deſcending to his 
wife (ſo as he had a Freehold in her right) that the term was 
dꝛowned, and could not be aſſigned over. But the reſt of the 
Judges were of a contrary opimon; Fo2 this Cale is not like 
Bracebridge and Cokes Caſe in Plowd. Comment. where the B 
had the Fee and Freehold in his own right, and the term in the 
right of his eme; And however, if tue Counſel fo2 the Defen⸗ 
dant had not ben ſatisfied at the Trial with the directions 
which the Court then gabe the Jury , they Could 
have p2ared , That the matter in Law might have been found 
ſpecially ; Fo2 now the Jury having given a general rerdict 
were thereby concluded ; And Judgment ought to be given ac- 
cording to the Uerdict ; Which was ſo entred fo2 the Plain- 


* 


Beris ford ver ſus Preß. 


A Coon foꝛ wo2DsS : Mr.Berisford (innuendo the Plaintiff ) hath 
ſpoken Treaſon, and that I will prove: The Defendant plea- 
ded, that he ſpake other woꝛds, and traverſcth theſe wo2ds, And 
found againſt him: And now moved in arreſt of Judgment, that 
thele wo2ds be not Actionable : Foz there is no expzoſs affirma- 
tion that the Plaintiff is a Traitoꝛ , oꝛ had committed Trea- 
fon ; Foz then, without *. the Action would lie, as it was 
| 02 he 
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held by all the Court; Fo2 although the wozds be general, ye; 
it is an expreſs charging him with matter of Tceaſon But when 
he ſaith, Thou haſt ſpoken Treaſon, and chat I will prove, That is 
but a miſpꝛiſion of the wo2ds, in conceiving- ſuch woꝛds to be 
Treaſon, which pera dventure be not; Ind it is not an erprſg 
charging him with Treaſon; And the words, That I will prove, 
is quaſi by way of Argument, which is not to be taken in l 
ill part, as where he chargeth him to ve a Traytoz : And 
preſident was chewn 5 Jac. in this Court > betwixt Blanck- 
ford and Atwood, where an Action was bought fo2 theſe 
wozds , I will hang him, for he hath ſpoken Treaſon ; But it 
was anſwered, That that was not like to the Cale in que: 
Gon; Foz where he ſaith, I will hang him, for he bath f 
ken Treaſon , There it is a direct affirmative that he had 
ken Treaſon , foz which he is to be hanged ; But this is 
no pzeciſe affirmative > but is quaſi Argumencative , ſay 
ing, viz. I will prove that which you have ſpoken is Tre 
ſon : And if it be not lo taken, it is not Actionable ; and 
when wozds be doubtful, they Call be taken in mitior ſer- 
ſu ; Ind of this opinion were Yelvercon and Croke Jufi: 
tes: But Williams and Fenner conceived, there was nit 
any Difference betwirt the Caſes , and that the von 
are Actionable: But Fleming ſeemed to doubt; Afterwarts, 
he, by the aſſent of the parties conſented » That Judy 
ment Could be entred fo2 the Plaintiff , and that he 
take 20 l. foꝛ Colts and Damages, and Releaſe the rel- 
_ 2 it was done; The Damages given by the Jur? 
eing 60 l. | 


Thorneys Caſe, 


Tome) was Endicted upon the Statute of 8. H. 6. in 
this manner; Inquiſitio capt. apud Surflet coram A. &. 
Iuſtic. pacis, &c. In partibus prædict. per Sacramentum, &c. Ertt- 
ption was taken, becauſe it doth not appear, That Surſet 
where the Jnquiſition was taken , is in partibus Hollandiz 
otherwiſe the Jnquiſition is taken without Authozity : Fot 
in the County of Lincoln are thze diviſions , and thx ſeve- 
tall Commiſſions of the Peace, ſo as the one hath not to do 
with the other, viz. the parts of Holland, the parts of 
Keſteiven, and the parts of Lindſey ; And becauſe it was not 
Gewn , That Surflet was in the parts of Holland , it was 
moved to be ill; And a pzeſident Chewn Trin. 5. Jac. rot. 
43. where one Heath was Endicted in Comitat. Eborum , 1 
the Wieſt Riding, and the words as here; And foz this 
cauſe ruled to be ill, and diſcharged : And ſo, in this Cale 
held Croke, Yelverton and Fenner ; But Williams and Fleming 
Chief Juſtice doubted; yet at length, upon veiw of bx 
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preſident > They agred , that the Cndictment ſhould be dil⸗ 
charged, if the Recozd with the Clerk of the Peace was ſo; 
W it was commanded, that he ould t ung in the 
Keco2d it (ſelf, to be veiwed; fo2 it was urged , that no 
other Certiorari can be awarded in this Cale ; But if 
they upon veiw of the Recozd found it to be a miſpuſi⸗ 
on in the Certificate > they ould cauſe it ro be amen⸗ 
ded. | 


Smith verſus Henry Skipwith , Paſch. 
8 Jac. rot. 153. 


Po: of a Judgment in the Common Bench: The Crroz 
aſſigned was (the Judgment being foz the Defendant ) 
That there was not any Uarrant of Actozney fo2 the 
ÞPlamtiff; And Certiorari being awarded, it was returned, 
that there was not any warrant of Attozney in that Term 
wherein the Action was Commenced and Judgment given: 
UWhereupon there were two Scire facias.ſued , ànd returned 
Nihil, and the Recozd was marked , that it Could be re- 
verſed , but the Judgment was not entred upon the Koll; 
which the Defendant in Urit of Error ſurmiſed to the 
Court, ut amicus curiæ (Foz he could not plead that there 
was - warrant of Attozney foz another Term) and pzayed 
a new Certiorar. Ind it was held by all the Court , That 
he might well have it; foz otherwiſe - by the falſe ſurmiſe 
of the want of an entry of a Uarrant in one Term, 
(where peradventure it is in another Term) it Gould be rever⸗ 
ſed ; And it is not material in what Term it be entred, ſoit be 
entred at all: UWherefoze it was granted, and command?d that 
the En:ry upon the Recoꝛd of the reverſal ould be ſtayed un- 


till it was certified; And thereupon the parties compoun- |, 


DED, 


Sallows werſus Girling, Paſch. 
8 Jac. rot. 64. 


Des. upon an Obligation, Conditioned to ſtand to the 
award of A. B. C. and D. of all Actions and demands 
between them, ſo as the ſaid Arbitratoꝛs oꝛ any thu oz two of 
them did make the laid award under their hands and ſeals be- 
fore ſuch a day, The Defendant pleads, that neither they no2 
any the oz two of them made any award oz arbitrement : 
The Plaintiff chews, that two of them made an award un- 
der their hands,viz. That the Defendant Chould pay to the 
Plaintiff 3 l. at ſuch a day; And that the one Chould Releale to 
the other all Actions and debts , except Obligations made fo2 


perfoumance of fozmer awards; And foz nonpa\ment of the 
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ſaid 3 l. he bzought this Action: UWhereupon it was Demur⸗ 
red; And whether this award by two be god,(becauſe the fir 
parc of tye condition is That all the ſubmiſſion is to four, and 
not to thx oꝛ two of them, which onely comes under the So z) 
was the queltion ; And all the Juſtices conceived it to be gg 

enough; Foz it is an explanation of the foꝛmet part, and ag 
well, as it it had been inſerted therein; Foz all (hall be erpound: 
ed together, and to make one entire clauſe , and to Chew hoy 
they hall have their authonties. Vid. 2 R. 3. fol. 18. 22 Ed. 25, 
& 26, Fleming Juſtice doubted thereof; Foz he held that So x 
implxeth as much as that two onely are neceſſary to put their 
hands and ſeals; But all four ought to make the award. The 
firſt Exception was,Becaule they did not make the Irbitrimint 
of all matters ſubmitted unto them , but excepted, that they 
would not middle with toꝛmer awards and fozmer Bonds: Jy 
when Arbitratoꝛs do not make their award of all things ſut- 
mitted unto them, but rekule to meddle with part, it is a tod 
Arbitrement, as 4 Eliz, D. 216. But it was then anſwered, Jf 
the Defendant would take advantage thereby that the Arbitrg- 
toꝛs refuſed to intermeddle with any matters ſubmitted unts 
them, he ought to have ſhewn it by way of Bar, That ſuch 
things were ſubmitted and notified unto them, and that they did 
not make any award concerning them , otherwiſe the Court 
Gall not intend that they had notice of any ſuch matters ; In 
although they ercepred, that they would not meddle with any 
Bonds, foz the perfozmance of foamer Arbitrements, non conſt 
that there was any bonds, becauſe it is in the generality, Im 
ſo is Baſpoles Caſe Co, 8. Rep. fol. 97. And ot this opinion were 
all the Juſtices, beſides Fleming; Foz he doubted thereof, Bt- 
cauſe they ercepted them in their award; And it is not to be in 
tended, that they would have ercepted them , unleſs there had 


bien ſuch: But foz2 another reaſon he conceived it to be well : 


nough ; Foz their award therein is, They awarded, that they ex 
cepted,8&c,UUhichis as much as to lay, they awarded that they 
Gould ſtand in their fozcc; which is a god award: Ulherefor 
it was adjudged fo2 the Plaintiff. Vid. 2 R. 3. 18 H. & 22 El. 
4. 25, 26, 27. Note, A Writ of Error was brought upon this Judg- 
ment in the Exchequer Chamber; and this point was aſſigned for 
Error: But it was reſolved to be well enough; For the words ſubſe- 
quent explain it, that it may be made by two or three of them; But 
becauſe it was ſhewn, that the Arbitrement was under their hands; 
and doth not ſay, under their hands and ſeals; For this cauſe it was 
Reverſed. 
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Love verſas Napleſden. 


Rohibition : UNhereas one Richard Bent was ſeiſed in Fee 
of certain Lands in D. and poſſeſſed of a Leaſe foꝛ years of 
Lands in D. foz divers years yet to come: And deviſed all his 
Lands and Leaſes to Thomas his Son and Heir (whom he 
made Executo2 ) excepting 201. per annum foz ſeven years, to 
ve imployed in this manner, viz. a hundzed pound to his daugh- 
ter Elizabeth, to be paid within five years, and thirty pound to 
his daughter Mary, within ſeven years: And in Ann. 1600. died. 
Thomas entred, and twk the pzofits as well of the one as of 
the other, foz the ſeven Years, and died; and made Mary his 
Feme (now wife to the Defendant) his Executrix, and left 4/- 
ſets unto her: Mhereupon the ſatd Mary the younger daughter 
ſued her foꝛ that Legacy of 30 l. And now they bzought a Pro- 
hibition, ſurmiſing that this Legacy being out of the pꝛolits of 
Land, no Quit could be in the Eccleſiaſtical Court foꝛ it. But 
in regard it was a mer perſonal Legacy, although it is to 
be raiſed out of the p2ofits of Land; yet being raiſed out of the 
Leaſe fo2 years, as well as out of the Land; and he having 
raiſed it, and being dead without payment, there being no A⸗ 
ction maintainable fo it at the Common Law by account a- 
ainlt his Executozs, 02 otherwile ; Jt is therefoze reaſon the 
ud have her remedy in the Spiritual Court: UWhereupon 
a Conſultation was awarded by all the Juſtices beſides Wuli- 
ams, who doubted thereof, Vid. Dy.151. and 9 Eliz. 164. 


John Mackaleys Caſe. 


gr Iohn Murrey, Iohn Mackaley and Iohn Engliſh, were endicted 
at Newgate Seſſions, fo2 the murther of one Fells, Derjeant 
of the Mate in London. The Endictment was ſpecial, chewing 
the cuſtom of London, foz any Derjeant to arreſt, after a Plaint 
entred in any of the Courts of the Counters: And that one 
Radford cauſed a Plaint of Debt to be entred in the Counter of 
Woodſtreer again(t Dir John Murrey, and pꝛocured the ſaid Fells 
toarrethim; who 18 Novemb. 8 Jac. between five and ſir of the 
clock at night being Sunday, within Ludgace came to Dir John 
Murrey, and claſping him about the middle, ſaid, I arreſt you in 
the Kings Name, at the Suit of Radford, for ſuch a debt, ha- 
ving his Mace at his back, but did not chew it: And there were 
thue other Officers to aſſilt him, but none of them had any wea- 
pon ; Ind Murrey and he falling down together, the ſaid Dir 
John Murrey called to the others, being his Dervants, and ſatd, 
Draw. Rogues: And the ſaid Mackaley and Engliſh Dzew their 
weapons; and the ſaid Mackaley thzuſt the ſaid Fells with his 
[wo2d, giving him a wound, whereof he inſtantly died: _ — 


(9) 


(10) 
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wiſe reſolved, that the Arreſt made in the night, and alſo up 


this matter being found by ſpectal Uerdict (which was in effec 
no moꝛe than the Endictment, but with the addition of there 
matters of fact) all the Juſtices of England met ſeveral timeg 
at Serjeants Inne by the Kings ſpectal Commandment, 

at the ſeveral days heard Counſel, as well fo2 the Priſoners, 
as alſo foꝛ the City (toꝛ it concerned all the Irreits in London) 
it being —— that ſuch a cuſtom was not god; Ind that 
the Arrelt in the night, and without chewing of the Mace, was 
not god; and other like exceptions taken to the Endictment, 
But after great deliberation it was reſolved,that the Endiamm 
was god, and that the cuſtom was god, and that the offence 
was murder: And now at the Deſſions after the Term, Coke, 
Chief Juſtice of the Common Bench, delivered the cauſes 
their reſolutions, viz, they all reſolved, nullo contradicente, that 
if any Sheriff, Under⸗heriſt, Serjeant oꝛ Officer, who hath 
execution of Pꝛoceſs, be ſlain in doing of his duty, it is murder 
in him who kills him, although there were not any fo:mer mg: 
lice betwixt them; Foz the executing of pꝛoceſs is the life ofthe 
Law: Andthyerefoze he who kills him thall loſe his life; #6: 
that offenceis contra poteſtatem Regis & Legis; and therefor ip 
ſuch caſe there nds not any inquiry of malice, The Law isch 
\. me, if any Juſtice of Peace, Conſtable, oz any other Officer 
02 any who comes with them in their aſſiſtance, foz the pzeſervq: 
tion of the peace, be (lain in executing their Office, it is murde, 
So ik a Watch-man be killed in ſaying night-walkers, it i 
murder. They reſolved alſo, that if there were Erroꝛ in awar: 
ding of P2oceſs, oꝛ in the miſtake of one P2oceſs fo2 another, 
and an Dfficer be flain in the execution thereof, the offendo? ſhall 
not have the advantage of ſuch Erroꝛ, no moꝛe than a Sheriff 
who ſuffers a Paiſoner to eſcape, ſhall take advantage * 
Erroꝛ thereby. But the reſiſting or an Officer, when he com 

to make an Arreſt in the Kings Name, is murder. It was like 


the Sunday, was god. And laſtly, they all held, that whe 
an Officer is lain, as the caſe above mentioned, there næds not 
a ſpectal Endictment upon all the matter to be dꝛawn, as in this 
caſe was done, but a general Endictment, that ſuch a party, 
ex malitia ſua præcogitata percuſſit, &c. And — there be 
not pꝛot᷑ made ot any pꝛecedent malice, vet the Endiament is 
god ; Foꝛ the Law pꝛeſumes malice: Mherefoze Judgment 
was given accoꝛdingly, and Mackaley was executed. 
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= Briſcoe verſus King. 
Fhe:wp6n an Obligation, conditioned foꝛ the pertoꝛmante 
D all Covenants, 2 — ed, 56. The dee 


comaaned, chat he tos 120 1; had 
Land; with a Proviſo, Thath 7" — — 
ſums at ſuch a day; the Feoftment Gould be void, and he might 
re⸗ ente muh Covenants to ſave harmieſs from Incumbꝛantes, 
and ta make further aſſuran:e t Ind that he perfozmed all the 


and —— in the 2 2800 mentioned, and there is not any 
payment mentioned but what is mentioned in the Proviſo; 
therefoze he was obliged to perfozm that. But it was ther 
anſwered; and ſo reſolved by the Court, that foꝛaſmuch as t 
is not am Covenant to pay that ſumme, it is a Proviſo he 
advantage ol — the — Feoffo:, 
yr to loſe the Land, 
him ; Theretoze the — yh Bond doth not extend 
but ertends to ——— Copenants, as the 

to harmleſs from Jncumbzances, and to ſave 
'frem and arrearages of Rents , which ars 
ded; Uheretoze it was reſolved again(t 
this pount * But in reſpect it Judgment Gould 
D, he Chould loſe his Bond, they gave day to adviſe un- 
9 — that in the interim the parties might cont# 


Roſſe verſus Pye, 


Abra: Whercas the Plaintiff at the Defendants re⸗ 
queſt, was obliged by Retogmlance fo the Detendants 
28 befoze the Juſtices of the Gaol⸗ delivery at the 
es in the — of 1 3 That the or 

aſſume 


(1) 


(z) 
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aſſumed to ſave him harmleſſe from that recogniſance, ac, 

the Defendant had not appeared at the Allies holden * 
at Bury, whereby, c. The Pefendant pleaded, Chat alter the 
tetogniſance, and befoze the next Aſliſes, he obtained a Certiozi 
out of the Kings Bench, directed to the Jultices of Gaol-dej. 
very foz the ſaid County; And that ards (viz.) 10 March 
anno octavo ſupradict. at the Aſliſes holden foꝛ the County of So 
folk, this Urit was delivered to Dir Edward Coke and Wi. 
liams Juſtices of Iſſife there, -and was allowed: And it way 
thereupon demurred; and upon motion , the plea yas te: 
folved to be ill, as well foz the matter as manner thereg; 
Fo although the Certiorari removed the recogniſance, yet tit 
doth not excuſe him of his appearance, but he ought to have 
peared, and pꝛocured his appearance to have been reco2ded; Jn 
to2 his nonapppearance, his pꝛom ſe is bzoken : Alſo fo2 the 
manner is not god, becauſe it is not alledged, that he delivered 
the Writ at the next Aſliſes, and then the purchaſing ther 
is not material; There is not alſs any place alledged where 
he delivered the Writ, and that is iſſnable ; Foz it is ſaidhy 
delivered it at the Aſſiſes holden koꝛ the County of Suffolk; But 
where thole Alliſes were „non conſtat: Uherefoze it ua 
adjudged fo2 the PÞ «li | | 


Bowles verſus Poore, Hill. 7 Tac. rot. 1730. in C. B. 
Et Mich. 8 Jac, rot, 348. in B. R. | 


A Vowry : Foz that one lames Strange ways was ſeiſed-in fe 
and granted a Rent-harge of 201, per annum to Wlan 
Rabanks, to him and his Yeirs during his iife, and the lives 
of Mary his Wife, # of Dorothy and Mary his 2 
that V Vil. Rabanks died, Anno 1596. Mary being his Daughter, 
who married, with the Defendant Peter Poore, Anno 1603. Id 
becauſe at Mich, 1597. there was 20 l. arrear, and not paid 
the (aid Peter and Mary his Uitfe ; Foz the Rent ſo areare tht 
ſaid Husband diſtrained and avows : The Plaintiff pleaded 
the Statute of Uſury, and found againſt him, and adjudged in 
the Defendant ;, Ind a Urit of Erroz being bzought , The 
firft Extoꝛ aſſigned, was, Becauſe this Rent, granted to one and 
ms Heirs, during his like and two others, is not deſcendable to 
the Heir, noz (hall the Heir be occupant thereof ; But all the 
ourt held theſe limitations to be god enough; and that tie 
Heir chall have this Rent as a party ſpecially nominated, and 
as Heir by deſcent ; although it be not pꝛoperly an eſtate deſcen- 
Dable, Vid. Littleton 168.19 Ed. 3. Account 36. Dy. 233.16 Ell 
Dyet 11 Hen. 42. Decondly , it was alledged, That the eſtatt 
being limited to him foz his own and the lives of two others iis 
own life includes as much as che lives of the others ; and there 
toze void foz the lives of the others ; Sed non allocatur. Third 
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ploſage; And the Illue 
n e. ict ound 
to the Uetdi: up althou 
iſtit, it was well enough in 
ment was altirmed. 


Eliz. Bradley verſus Banks, Mich, $ lac. rot. 407. 


ppezl of the death of her Husband; Foz that the De- 
fendant 147 1 — (not having any Weapon 


drawn, oꝛ ſtriking ) and ſtabbed him; of which thzult he inſtant⸗ 
ly died: The zant That he was endicted befoze 
ſuch a Juſtice of Gaol⸗del County of York, and con⸗ 
victed, and after payed his Clergie; Ind further, to the Felo- 
ny and murther aforeſaid, he pleaded Nor guilty : And hereupon 
the Plaintiff demurred,and now alledged fox cauſe ; Firſt, That 
the Appeal ig brought of Mar-flaughter, and he defends, Fclo- 


niam & murdrum ; andquoad the felony and murder afozeſatd, in 
the concluſion of his plea, pleaded Not guilty ; Whereas no 
murder is mentioned in the declaration, and therefoze he ought 
to have detended feloniam & homicidium, and concluded to them, 
and not to the murder: Sed non allocatur ; Foz although he plea- 
ded to the felony and murder afozeſatd, yet that refers to the de⸗ 
claration, wherein there not being ex malicia præcogitata, it is 
but homicide. Decondly, That the conviction was not lawful, 
becauſe the endictment was , That he ſtabbed him , having 
no weapon dꝛawn, no2 ſtriking him, aud fo killed him contra for- 
mam ſtaturi : hereas there is not any Statute which pꝛohi⸗ 
bites it, but onely taketh away the Clergy from ſuch offendor ; 
Ind the verdict finding that he was guilty of the homicide, a- 
gainft the Dtatute is not god foꝛ that reaſon ; Sed non allocatur ; 
Fo: the endictment being frained upon the Statute, the conclu- 
lion is god, and their verdict is purſuant thereof, But it was 
then moved fo2 the Defendant,That this appeal is diſcontinued, 
becauſe the Urit of Appeal was returnable, Quinden. Michaelis 
which was the 16 Octob. And the Capias ought to be awarded 
the lame day, and to be freſhly pꝛolecuted And the Capias bare 
date 23 Octob. returnable Octab. Hillarii z All which was entred 
upon the Roll, ſo ſeven days omitted betwirt the return of the 
Writ of Appeal and the awarding the Capias; therefoze a mani⸗ 
felt diſcontimante : But it was _ anſwered at the _ 
90 2 eing 
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5 Baſpoole wo. Willam Freeman, Trin. 8 Inc. rot. 122 2. in B. R. 
en 7 9 rot. en B. Quad vide in Cok. lib. 8. fol. 97. 


not 25 1, dated 6A April 6 Jac, Con- 
im the award of Francis Theobald, t all 


verſies betwirt them; So as the a- 
2 made e 
Bartholomeu 


d ſealed betone the feaſt of 
ſum 1 arbicrium ; The 


1 — nul- 
tepted (i 1. gh ny « &:(y 1 præ Lond. in paro- 
chia & Ward, &c. 1 1 i: Dn 


deliberatum utrique eden: Che cal, ordinavit, &c, 


int y u the matter 
«Law ww) But is Cor hone e ci That 


the xeaſon evan in the pzinted book; 
IE eee — one eperptun 
one 
was taken inthe Common Bench Firſt, fo? — it is pleaded, 
2 25 June 6 Jac: the Arbitrato taking * r ſe onus arbi- 
criptum ſuum, his hand and 1 ted the ſame 
day, . ordered and awarde tt. But he doth not ſhew upon what 
day and at what rome the the award was delivered- to the par- 
ties; Foz that is iſſuable, and if it were not delivered unto 
them befoze the dap, it is void; But all the Court held, that 
it is — — Foz when it is alledged, that ſuch a day, 
lace » Per ſcriptum ſuum factum & deliberatum to 
the he awarded, gc. it is to be intended to be made 
and he awarded — — — as it᷑ it had 
— tunc & ibid. factum & deliberatum. A ſecond excepti- 
on was taken, becaule the Arbitrement was foꝛ ſuch a Debt 
then in controverſie, which is at the time of the Arbitrt ment 
made, which was after the ſubmiſſion ; And it is not chewon 
in the Arbitrement, noz pleaded to be in controverſie at the 
time of The ſubmiſlion; And then the Arbitrement is not god: 
allocatur; Foz. it Hall be intended to be in controverũe, 
as well at the time 3 time of the Arbi⸗ 
trement made, e the contrary be chewn: Uherefoze fo2 phe 
matter 
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matter in Law notwithſtanding thele exceptions, the Judgment 
was affirmed, Vid. 20 Heh: 5. 18. 19 Hen. 6. che 6 and 36. 
7 Hen. 6. 40. 22 Hen. 6. 39. 39 Hen. ] 6. 4 Hen. 6. 17. 13 Hen. 
7. 14. 15. 8 Ed. 4. 1. Long 5. Ed. 4. 108 oc 


* 2 


Villiers Sheriff of the County of Leiceſter verſus Haſtings, 


Hill. 7 Jac. rot, 276. 
was, 
A 


And it was th 

is not warranted 

mentioned, that he could Telpe | 

debiti, no2 is it rit, ad reddendum ei 320l, 

Foz in debito generally . tertain -becauſe it may be 
orum, 


* E 


an annuity oz rationabili bonorum, ot, . Afo the ſumme ou; 
to be chewn accoading to the Urit, that the party may 
conuſance to what purpoſe-he is to anſwer ; Sed non allocatyr 
Foꝛ the Statute is intended: onely to repꝛeſle extoꝛtions 
frauds in Dheri$ , and dort not preſcribe any ſcritt fam 
of the Bond, but it ought to ve made unto him onely by 
the name of his offite , and dught to erpzeſſe the day and 
place of his appearance ; Ind thele circumſtances being ot 
ſerved, although it be variant in other circumſtances it is 
not material; But being fo2 the Dheriffs p2ofit ,-in opptel- 
ſion of the people, the Bond it ſelf is made void by the ſaid Dte: 
tute. Vid. 3 Mar. Dy. 119. 23 Eliz. . 364. A ſetond exception, 
Becauſe the Obligation is fs2 100 I. being fo2 an appearance 
onely; Whereas it hath ben-adjudged, That an Obligation of 
40 l. foꝛ an appearance is ſufficient,and all excuſe him in anF- 
ction upon the Cale foꝛ ſuffering one to eſcape; being beioze taken 
upon a mean Pꝛoceſs:ànd therefoze p taking of a greater Bond 
is extoꝛtious, a void within the Statute; Foꝛ if he Gould hab? 
ſuch liberty he may take Bond of 1000 I, and ſo oppꝛeſs the peo⸗ 
ple: Sed non allocarur ; Foz the Dtatute doth not reſtrain him to 
any lumme oz any ſureties; Foz he may fake one, oꝛ two, oꝛ mot 
lureties acco2ding to his diſcretion; a when it is ouely foꝛ the ap- 
pearante ot the party, he may take what ſamme he pleaſe te 
ſoꝛee the party to appear ; And although it hath been —_— 
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and doth not know in. what Bonds the Plain 
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That the taking of a Bond of 40 L. is ſufficient to ercuſe him 


foz an eſcape; becauſe by the Statute he is inkoꝛted to let him 


to Bail; yet non ſequitur, That he ſhould be reſtained from ta- 
n3 a Bond of a greater ſumme: Uherefoze it was adjudged 
foꝛ the Plaintiff, | 


Somerſall verſas Thomas Barheby 4 Trin. 
9 Jac- rot. 


Sſumpſit: UMhereas Communication was betwirt the 

Plaintiſt and Defendant > foz and concerning credit to be 
obtained and given faz Charles Fox; That the Defendant in con- 
lideration of the pzem:ſes, and in conſideration, that the Plain⸗ 
tiff would be obliged foz the ſaid Charles, in ſuch ſummes of mo⸗ 
ney, and to ſuch perſons, as the ſaid Charles Chould deſire of the 
Plaintiff ; Allumed, that he would diſcharge and ſave harmleſs 
the Plaintiff,of and concerning all ſuch ſummes of money,and all 
ſuch debts as he ould become bound to any perſon , as Sure⸗ 
ty foz his ſaid ſon ; And alledgeth in facto, that he at the requeſt 
of his Don, 14 Novemb, Jac, atſucha place became obliged, as 
Durety foz the ſaid Charles foz his dedt, to one Robert Clark in 
240 l. with condition foꝛ the Delivery of 20 foders of Lead, upon 
the 20 day of May following; The which 20 foders of Lead noz 
any part thereof the laid Charles did not deliver: Whereupon 
the Bond was foxfeited, and rn to pay the ſaid 240 l. 
fo2 the debt of the ſaid Charles, to ſaid Robert Clarke. 
The Defendant pleaded Non aſſumpſit, and found againſt 
him; to his Damages of 250 l. And now moved in arreit 
of Judgment; Firſt , becauſe it is alledged, that he was 
obliged at the requeſt of the ſaid Son, and doth not chew 
the y nor place where the Don requeſted: Sed non alloca- 
tur ; Jog it is intended, and chall be referred to the day and 
place that te was bound. Decondly , it is alledged, that 
he was obliged with a condition to deliver 20 foders of 
Lead ; ſo he is not obliged foz any debt of the Don, but 
ko a Collaterall matter, which is not within that p2o- 
mile, no mo2e then ik he had been obliged to aſſure Lands 
of his Fathers: Sed non allocatur; Foz this Bond to de⸗ 
kiver a Commodity of Lead is as well a debt, as if he 
had been obliged to deliver money, Thirdly , it is alledg⸗ 
ed, That he entred into Bond with the Don to deliver 
Lead, but it is not expꝛeſſed to whom the Lead ſhould be 
delivered : Sed non allocatur; Foz it ſhall be intended to be to 
him to whom the Bond was made. Fourthly , becauſe it 
is not alledged , That he gave notice unto the Defen- 
dant of that Bond , no requeſted him to ſave him harm- 
leſs krom it; And the Defendant is a ſtranger thereto, 
tiff is _ 
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ged with his Td. Don And 1 . future n de 
— into by the Plaing „dem a 

fira 2 — 45 uit Free ret from um a i 
had b ben, im harm kouneriy en⸗ 
tred into ir ha bien otherwile; 105 2 3 intendment 
the Defendant had aſwell Conuſance of them, as the Plau 
tiff ; Sed non allocatur; Foz the Court ſaid » © was all 
nn „and that he at his perill ought to take notice there: 

Fifthly , becauſe it is not alledged — he was tom⸗ 

— to pay. MPN per: de bitam legis, formam, noz dah 
Gew how: a Bos 8 
— Gewn : elhexetoze d err foz 


„ 
ROTH © 


Tampio wor] Wee and Bridger 


Sſumpſit; Upon a promile: of. the n dum, (ol lutz 
A The plea was entred „ Et pteæ dict Iohannes 2 
& Bridgeta ven. muy defend. vin & injuriam, &c. 
Bridgeta dicit „quod ipſa non allampſit, Et hoc , & c. Et *. 
dict. querens ſimiliter: And this being: tryed , and found fo; 
the tplaintift ; It was moved in of Judgement, 

t-a plea of a Feme without the Ben * no Fe - 
40 14450 an Jdue being jorned and tried t 
idle, and not aided by any of lee les: . 
of that opinion was all _ _ Whereupon a Toa 
was awarded. 


Burton ve Eyre. 


Ee of a Judgment in the Common Bench „in an Icio 
he Caſe againſt the ſaid Burton, being o 
of the — of Lancaſter, foz ſuffering one Mark Woo 
roffe to eſcape out of Execution; And S how he 
— ed Mat Debt of 1001. in ie Common Bench : 
the ſaid Mark , and recovered there againſt him ; Ind 
— a Capias ad ſatisfaciendum, and @ Non eſt inventus ume is 
upon returned, and a teſtatum that he concealed m 
the County of Lancaſter » a Writ was awarded to ts Chan- 
celio2 ot the County Palatine of Lancaſter , That he could 
Command the -Dyerilf ta take the ſaid Mark , ad 2 
ciendum , &c. Ita quod the faid Chancelloz Gould habe 
him , Kc. And that the Chyancelloz commanded the — 
riff, That he ould take the ſaid Mark, Ita quod theSht- 
riff (ould haue him, Coram Iuſticiar., &c. And 2 
Defendant being Sheriff did thereupon -arreſt — and 
_ him in Execution - and at Derby permitted him oN 
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at large, dc. per quod actio, &c. The Defendant plead- 
ed Not Guilty , and found againſt him, and Judgment ac⸗ 
cozdingly ; Ind thereupon Crro2 now bought , and aſſign- 
ed; Fir that an Action upon the Caſe lies not  foz this 
eſcape - but he ought to have bzought Debt: Sed non allocatur; 

02 it is at his election to bung either one oz the other. 

econdly , that the UUrit directed by the Chancelloꝛ to the 
Sheriff , was not warranted by the UUrit directcd unto 
him, fo2 it varies from the command; Foz it ought to 
have bern, That the Sheriff hould have the body befoze 
the Chancello2 , Ita quod he Could have him befoze the Ju- 
ſhces dr. And the Uarrant is, That the D hum- 
ſelf ould have him befoze the Jultices, c. Mhich ought 
not to be; Fo2 he is not any to the Court of Com- 
mon Bench: Sed non allocatur; Foz although there be Erroz 
in the Pꝛocels, the Dheriff cannot take advantage thereof: 
But having ſuffered him to eſcape, he is reſponſible to the 
party. Thirdly , becauſe the Declaration was in Reciting 
the Mrit; That whereas he hath brought a Writ of Debt a- 
gainſt Mark Woodroffe » and recovered , &c. And Chews all 
the matter ok the eſcape , #c. And then it is as the uſuall 
courſe in the Common Bench is, unde queritur quod cum, 
he brought a Writ of Debt againſt the ſaid Marte WWoedroffe, 
&c. and he doth not lay, the foreſaid Marte, &c. Oo it 
may be a ſtranger, and therefoze it is not god; And of that 
opinign was Williams: But afterwards , upon conference 
with the P2othonofaries, and veiw of divers Pzeſidents in 
the bon of Entries, in the title, Actions upon the Caſe, 
(That it is the Common courſe. in Action upon the Caſe, 
after Recitall ot̃ the Mrit, in the unde queritur to begin de no- 
vo, and not to ſay, prædict. &c.) All the Court held that 
both courſes are well enough: UWherefoze the firlt Judgment 
was affirmed, 


William Bird Senior, & William Bird 
Junior verſus Orms. 


ER of a Judgment in Treſpals in the Common Bench; 
_ Becauſe they appeared by Attoꝛney, whereas William 
Bird Junior was an Jnfant , and ought to appear by his Gar- 
dian: And upon this Erroꝛ alligned, it was Pemurred ; Be- 
caule it was alledged, that although it were cauſe to reverſe a 
Judgment againſt an Inkant, vet it was god enough againſt 
him of full age, and he chould not take any advantage ot 
the nonage of his companion, But it was moved on the be- 
half of the Plaintiffs in the Urit of Erro2 , That tie 
Judgment deing entire foꝛ Damages againſt both, it all 
not be reverſed fo2 one —_— fo2 Yoth; Ind GO 
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was youched , That in an Ej<&tione fitmæ in Cheſter , this 
very Term, Erro was --bzought ty two _ nonage of 
one, and Kule given foz the reverſall thereof ; But the 
Court ſaid , they did not remember any ſuch rule Niven, 
and 7 they would well adviſe thereof , 20 Ed. 4.7. 28 H. 6.9 
19. „„ 


Browne verſus Jerves, Trin. 8 lac. rot. 1880. 


TIA. Upon a ſpecial Yerdict the Caſe was ſuch; Wil 
: liam- Browne being ſeiſed in Fa of Lands in Reculver, 
Edington and Ham, golden in Hocage, having Jſlue a Don 
Iohn Browne, and two Daughters, and having a bother Ro- 
ger Browne, wha had Iſſue th Song, viz. Henry, Macthey 
aud William, Deviſeth all his Lands to Iohn hig Son, and hs 
Heirs; And ik he died without Jſue, he deviſeth his Lands in 
K. to Matthew his Nephew in Fa; hem, I deviſe my Lands i 
H. to Hewry my Nephew in Fee: And whether that were a 
Deviſs to Henry R. by way of remainder after the death of 
Iohn without Jfſue , 02 an immediate Deviſe ta Henry, aud 8 
counter mand of the Deviſe ta Iohn qnoad thoſe Lands , was 
the queſtion ; Foz lohn Debifed thaſe Lands, and died 
out Fffue, Ind between the Deviſee and Henry was the q 
on: And it was rolv1ved, that it was a limitation by ways 
remainder to Henry, and no countermand ; Foz the won, 
Kew , I deviſe, &c. (hall be conſtrued , That if Iohn dia 
without Jſfue , then the Land chould remain as the Devils 
was made to Matthew and the firlt limitation to lohn ig, asto 
him and his Yeirs of his Body, and no Fe; and ſo all the 
clauſes of the Mill ſtand together: Mherekoꝛe it was adjulg- 
ed accoꝛdingly. 


Els verſus Clark, Trin. 9 Iac. rot. 295. 


DF: upon an Obligation; Ind declares,quod conceſſit ſe te- 
neri in quinquaginta libris. The Pefendant demands oye/ of the 
Bond, which was entred in hæc verba; Novering, &c. Tenerij &. 
in quinquageſſimis libris; and foꝝ this variance he De murred in 
Law: Foz it was objected,that the wozds in the Bond habet 
conſtruction that he obliged himſelf in fiftieth pounds, and not 
kitty pounds ; Sed non allocatur; Foz quinquageſſimus & qui 
quaginta in a Bond, ſhall be conſtrued to be all of one ſenſe, and 
the intent of the parties was ſo ; Wherefoze it was adjudg® 
koꝛ the Plaintiff, 
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Warley deres Purley. 


Fbt upon 8 Leaſe tot years, Made by William Warley, arit 
Counts, that afterwards, vir. the 1 1. of uly, 7 Jac. Wil- 
liam Warley by Indenture bargained and fold that Land to 
him in Fre Quz Indentura poſtea infre ſex menſes,'viz, 7 Novem- 
bris 7 Jac: fuit debito modo irrotnlata juxta formam Statuti. The 
Defendant pleaded Non deber, and found againſt him: And it 
was now moved inarrt( of Ju » that the Declaration 
an not wewn in what Court it was 
And fo2 that cauſe the whole Court held it to be ill; 

to 


inrolled ;" A! 
Fo it ought to appear, that the Court may ktiow whether it be 
duly inrolled as alſo; that the party againſt whom its plea- 
ded, might have conulante in what place to ſearch foz it; other- 
wiſe the ſearch will be int nite: And to ſay that it is juxta for- 
mam ſtatuti, will not help it: UWWherefoze it was adjudged foz 
the Defendant, : - 


Foxhall and Sands verſas Corderoy, Trin. 9 Jac, rot, 378. | 


7 for 91 l. 145. 8 d. upon à Blll obligatozy, dated x May 
8 Fac, ſolvend. 1 November following: The Defendant de⸗ 
mands oer of the Bell, which is entred in hæc verba; Beit known, 
that -I' William Corderey do acknowledge my ſelt to owe and to be 
indebted to Fohn Foxhall and Wiſliaui Sands in the ſumme of 91 1. 
125, 8 d. fo be paid the firſt of November following: For which 
payment ade, 1 bind my ſelf. to John Foxhalt in 100 I. Da- 
ted, &c. is thereupon Demureed ; And whether Fox- 
hall onely to bꝛing the Action toꝛ the 100.1, 02 both of tim 
lo: the 91 l. 125. 8 d. was the queſtion ; Et adjournatur, 


Purfrey verſus Gryme, Hill, 8 Jac, rot. 373. 


2 Foꝛ that the Defendant, four Aches of the Plain⸗ 
tifs, apud Shaldeſdon, in a place called Caveclole , cut 
down, teu and carriedaway : The Defendant ſaith, quod actio 
non, becauſe long tune betoze the Plaintiff had any thing to 
do, tt. inthe place where, ac. one John Purifie was ſeiſed in Fee 
of the Cloſe in which, a. And 3 April, 21 Eliz. by Jndenture of 
the ſame date, demiſed: to ſeronte Corbet and others, the ſaid 
Cloſe inter: alia, Ing the wood and underwod thereupon 
growing, Habendum foz the life dt one Anne Purifie : And tutther 
covenanted with them, quod licicum. forer foz the ſaid Leſſæs 
and their Alligns, to rake upon the Pꝛemiſſes neceſſary Firebote 
and Youſebote, t. to be expended upon the P2emiſles ; 02 fo: 
reparationof the Pzemiſſes : That the ſaid ſohn Purific died, 
and the laid Auna Tarviving him, ton to husband one John Hare- 


Pp 2 court; 


(9) 


(10) 


(tt) 


Termino Michaelis Anno nono _— 
court; That the ſaid — Corbet, and the other L Leſſes, af af: 
ſigned over their Eſtate to he Ld A006 —— the Defendant 
as . tobt = — r Ithes berni pp = 
Ploug ane: Jud upon the > 

and avers the life of the eſa 5 — Leroy 

marred, Firſt, Becauſe A 

— 


7 and doth 


— cannot — . 
vered by r: hy 
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it, he cannot jul "It it is his folly to 
either could not, 02 would not Chew the Ped : Ind th ras not 
ſhewing thereof is matter of ſubltance., and not of fozmonh, 
Vid. H. 6. 42. 14 H. 8. 4. 21 Ed. 4. 50, Decondly, Jt was my: 
ved, that this Covenant being: without the woꝛd Grant, is py 
ſufficient to juſtitie the taking; but it is cauſe of Action if it te 
denied. But the Court ſamed to incline;-fhat it was well e 

being by the ſame Derd of Leaſe, if it had ben well 


nough, 

pleaded. Thirdly, It was moved, that the Plea was not gud, 
becauſe it was not ſewn, that the Maſter ex them fo} 
thoſe purpoſes ; n ure. Vid. 
21 H. 6. 46. 12 Ed. 4. 8. But koꝛ the 


Plea was holden to be ill, and adudged jd tos he 


| Lilburne verſus Heron. 


E Rror; To reverſe a Judgment in brief de droit, of Lands in 
Thickley; The Mut is, Quia Dominus temiſit nobis cum 
ſuam. The Defendant appeared, and imparled, and after d 
vers days ol imparlance, the Tenant made detault; and them 
upon Judgment final was given in Durham: And now an 
bought and aſſigned, Firſt, Secauſe the Tit ſuppoſeth, Quod 
Dominus nobis remiſit Curiam fuam'; whereas a Wait of right 
ht to be returnable , Coram Juſticiat. de Communi n; 
and not. Coram Juſticiar. itinerant. in Durham: Sed non alloa- 
tur; Foz it is the-uſual courſe fog all: UWrits of Right in 
Durham to have that ciauſe, and yet to habe tye Urit retur- 
nable beloꝛe the Judges there by Commiſſion ; No recovery cm 
be in the Common Bench, of Lands in Durhum, g H. 7. 12. 1 Ed.. 10. 
Decondly, In this That Judgment mal mas given upon a de- 
fault after umparlauce ; I onely a * 
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tit Cape, A it it, where a Tenant makes a default after Jlue 
joyned ; Foz no Judgment tmal chall be thereupon after Idue 
joyned and tried. But it was thereto anſwered, True it is, that 
alter Plea pleaded, and Idſue joyned, oꝛ Pemurrer, and day 
over, if the Defendant makes default, no Judgment final 
be given, but the Petit Cape ſhall be awarded; but a de⸗ 
fault after -imparlance, and before a Plea pleaded, is quaſi a 
departure in deſpight of the Court: Ind therefoze Judgment 
mal chall there begiven. Vid. Co, 5. fol. 85. Penrins Caſe, 26 H. 
8. 8. 28 H. 8, Dy. 24. 12 Ed. 2. Judgment 234. 19 Ed; 2. ibid. 238, 
39 H. 6. 16. 12 Ed. 4. 21. 12 H. 7. 10. 13 f. 4. Judgment 245, 
33 Ed. 3. ibid. 262. in what caſes a Petit Cape hall: be onely a⸗ 
warded; in what caſes a Deiſin of the Lands Gall te onely 
awarded, which is but a common Judgment; and where Judg⸗ 
ment all be, that the Demandaut ſhall. hold it in perpetuum; 
which is a final Judgment. Note, to this point the Court did 
not give any reſolution, but ſeemed to incline, that a judgment fi- 
nal ſhould not be given, unleſs upon a departure in deſpight of the 
Court; which is upon a default the ſame Term after imparlance: 
But where day is given to another Term, or to another time certain, 
and then the Tenant makes default, it ſhall be otherwiſe. But there- 
to the Court gave no reſolution: But for the other matter; which 
was not aſſigned for Error, viz. for that the Writ bore Tefte 20 Febr. 
6 Fac. and the Declaration of the Eſylerſe was alledged in the time 
of Queen Elizabeth, of the Seiſin of the: Demandaat himſelt; and 
by the Statute of 32 H. of limitations, a Wric. of Right of his 
own Seiſin cannot be but within thirty years before the Writ brought: 
And this Seiſin may be before that time; therefore the Writ is ill: 
And for that cauie the Judgment thereupon given is erroneous : 
Wherefore for this cauſe chiefly the Judgment was reverſed, 


Legate ve ſus Pinchion, and others. 


Ever in the Exc Chamber ot᷑ a Judgment in the Kings 
Bench ; The was ; Sir Edward Pinchion and Dir Ri- 
chad Weſton, Exetutoꝛs ot Roſe Pinchion, baought Action upon 
the Caſe againſt John Legate Erecuto2 ot William Legate, & a 
pꝛoniſe at che Ceſtatoꝛ; Foꝛ that the Teftatoz of the jPlaintiffs 
Auno 34 Eliz. was indebted 200 l. Jn conſideration wyrrcof, the 
Defendants Teſtatoz aſſumed to pay it upon tequiſt; Ind that 
neither the Teſtatoz in his life, noꝛ the Executoꝛ after his death, 
licet ſæpius requiſiti, had paid; Uihereupon-X. The Defendant 
pleaded Non aſſumpſit, and found againſt him, and Damages 
alleſled to 2601. And thereupon the Plaintiſt had Judgment; 
and Erro2 aſſigned, Firſt, Tgat this Action kes not again an 
Executoz; Foꝛ he is not chargeadie upon a pzomiſe of his Te- 
aco2s. Secondiy., That the Aberment in the Declaration, 
that be had ers to pay all Debts; and not averring that ye had 
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(14) 


(15) 


Aſſets to pay Legacies, and ſufficient to-ſatisfie and diſcharge 
— pꝛomiſe, is not god; Foꝛ lo is the Cale berwan Na 
and Read. And this being opened befoze' Coke Cyiot Julkceet 
the Common Bench, Warburton and Foſter Jultices of the ſama 
Court, Tanfield, Snigg, Altham and Bromley, Barons: of thy 
Erchequer, without hearing any argument, they telotved tu af; 
firm the Judgment; Foz this Debt riſing upon a A gan any 
pꝛomiſe of the Teſtatoꝛ to pay; which being a pzonnile-fv the 
payment of a-meer Debt, and not to do any collateral act; the 
Teſtatoꝛ himſelf by reaſon ok this pzomiſe , could not habe 
ed his Law; Therefoze the Executoꝛ is chargeable in ts 
Action. And although there de not any averment, that he had 
4ſſets to pay Debts, it is not material, foꝛ that ſhould come n 
the Defendants part to chew; Foz ik he had not ſes, having 
pleaded Non aſlumpfir, he hath thereby lolt that advantage: 
Mheretoꝛe the Judgment was affirmed; and Coke willed the 
Students to obſerve , that this is now adjudged by all the 
Judges and Barons of all the Courts, 


Cleydon verſus Taylor, in the Exchequer Chamber. 


Por of a Judgment in the Kings Bench; Foz that the Sill 
in an Action upon Trover, was of 400 l. buſhels of Pippin 
The Declaration was foꝛty buſhels; And Judgment being given 
upon Nihil dicit , the Mrit of Enquiry of Damages recites the 
Trover and Converſion of 400 buſhels ; Ind thereupon Dam: 
ges found to 40 l. and Judgment accozdingly ; And 'Errozs a. 
ſigned, becauſe the Writ of Enquiry of Damages varied fron 
the Declaration upon the Kecozd; there being moze in the Uri 
than in the Recozd upon which the Judgment was entred. The 
Defendant hereupon alledged diminution, and pꝛocured the Sill 
upon the File to be certified ; and then pleaded, In nullo eſt em- 
tum: And all the Juſtices and Barons held, that it is Errot; 
Foz the Bill doth not warrant the Declaration: — 
ment ought to be warranted by the Declaration on the Recozd; 
and ik it be variant from it, is Erroz. And they ſaid, that it 
could not be amended ; Foz it is the Recozd, to which the party 
was to plead ; Wherefoze rule was given foz ok the 
Judgment; but afterward ſtayed upon a ſurmiſe that the Re- 
co2d it ſelf was miſcertitied. | 


Anthony Fleyres Caſe in the Court of Wards. 


A= Fleyre and Anne his wife being ſeiſed in Fe of the 
Manno ok. D. in right of Anne, holden of the King by 
Knights-ſervice in capite, in 36 Eliz. levied a Fine, with a Re- 
mainder to them, and tothe Yeirs of the body of Anthony, Re⸗ 
mainder to the right Yeirs of Anthony: Atterwards 2 Jac. they 
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levied a fine of that Wannoz, ſur C ontſance de droyt come ceo, Fc. 
to the uſe of themlelves foꝛ their lives, rcmainder to Anthony 

r firſt ſon in tail, remainder to other of their ſons, remain⸗ 
der to the right Yeirs of Anthony: Afterward Anthony the Fa- 
tyer died, Anne the Fee ſurvived, Anthony the Don being 
within age; Ind whether he ould be in Ward foꝛ his land oz 
body, was the queſtion : And reſolved by the two Chief Juſti- 
tes #Chief Baron, That he could not,becauſe the Eſtate limi- 
ted to the Fee is her ancient Tlate, which che had by the telt 
fine, which was extracted out of her owy inheritan e: TUyere- 
foze during her lite, there is not any Mardchip fo2 the third 
part of the land 02 body; Foz the Baren was not (ole ſeiſe d at the 
time of the ſecond conveyance made; So out of the intent of 
the Dtatute and woꝛds of 34 H. 8. 
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John Royleys Caſe. 


3 


(1) Ohn Royley was endicted of the murder of one Wilm 
Derman ; Ind upon his trial, a ſpecial Yerdict was found 
befote Juſhce Daniel, which was removed hither by Cel 

tiorari: UWhereupon the Caſe was found to be ſuch ; That 
William Royley, ſon of the ſaid loha Royley, fighting withtze 
ſaid Iohn Derman in the field, and the ſaid Iohn Derman beat: 
ing him ſo as his nole bled, he thereupon went to his father, tel: 
ling and complaining unto him of that Battery: UWhereupon 
he inſtantly went into the field, and finding him, called him dil 
lain, and other oppꝛobꝛious terms, and ſtruck him with a little 
cudgel, of which itroke he afterward died. And whether that 
were murder, oꝛ onely man-\laughter, they doubted, and pan 
the diſcretion,#c.And all the court reſolved, that it was but mar: 
laughter; Foz he going upon the complaint ol his ſon, not ha: 
ving any maltce befoze, and in that anger beating him, of whit 
ſtroke he died, the Law Call adjudge it to be upon that ſudden 
occaſion,and ſtirring of blood; being alſo pzovoked at the ſight 
his ſons blood, that he made that allault; And will not pzeſume 
it to be upon any foꝛmer malice, unleſs it be found. And 

the diſtance of the place where his ſon complained was a mile, 
it is not material, being all upon one paſſion, So if one hear 
that his Bꝛother, oꝛ Couſin, oꝛ Servant is fighting upon a ſud- 
den occaſion, and he goes to th? place where they are fighting, 
(although a mile oz moze diſtant) and finding the adverſary, 
fights with him and kills him, it ts not murder, but man⸗ 
flaughter : Uherefoze it was adjudged, that it was not mur⸗ 
der — being befoze the general Pardon, was diſcharged 
thereby. 


Bacon verſus Gyrling. 


Reſpaſs: Upon demurrer it was reſolved, There Lela 

fo2 life makes a Leaſe foꝛ years, extepting the wod,under- 
wood, and trees growing upon the Land, that it is a god er⸗ 
ception, although he hath not any intereſt in them, but as Leſ- 
[ee ; becauſe he remains always Tenant, and is chargeable in 
TUaſte:Uherefozezto pꝛevent it. he may make the exception: But 
if Lede foꝛ years aſſigns over his term with ſuch an exception, 
it is a void exception. 
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þ . Dawkes verſas Pilfield. 

Rror of a Judgment in the 'Kings Bench, in Treſpaſs ; 
E The {aſſigned was ; Secaule the Plaintiff in his De. 
clargtion Counts to. his damage of 40 l. And the Jury find Da⸗ 
mages to 401. and fo: Coſts 20 s. which was increaſed by the 
Court to 5 l. moꝛe; So the Damages and Colts aſſeſſed by the 

ury, gre mate than the Plaintiff counts; which ought not to 

, AS 13 H. 7. 16. 18: But they all reſolved, that it was not 
any Etroz, fo2 it might depend ſo long in ſuit, o2 otherwiſez 
that there might be great reaſon the Plaintiff ſhould recover 
mote foz Ceſts and Damages than he firſt counted: But foꝛ Da⸗ 
mages onely, they may not exceed moze than what the Plaintiff 
himſelf had declared; And denied the Book afozeſaid to be Law; 
Wherefoze the Judgment was affirmed, 


Barwicke and Turner verſus Gybſon, in the Exchequer 
Chamber, 


(Cen. Foꝛ that the Defendant covenanted by Jndenture 
with them; Uhereas the King had granted the Office of 
Julnageo? of all Dzapery to the Duke of Lenox, (who had made 
the Plaintiffs his Deputies koꝛ ſeven years though all places 
wityin the County of Eſſex, beſides Colcheſter ; That the De- 
fendant covenanted with them; UUhereas the ſaid Puke had 
made a Deputation of that Dffice in Colcheſter foꝛ two Years, 
to one Everden, That at the end of the two years he would pꝛo⸗ 
cure wy them a Deputation foz ſeven years, in the lame man⸗ 
ner as Everden had it; Proviſo, That they upon the making 
thereof, Chould give ſecurity fo2 the payment of 100 l. per annum 
Rent fo21t, and perfozmanceof Covenants : And they alledged 
in facto, that they were always ready to give ſecurity fo2 the 
Rent, and that the Defendant had not pꝛocured the Deputation; 
Mhereupon the Defendant demurred : And after Argument the 
Declaration was adjudged god : And upon a TUrit of Enquiry 
of Damages, Damages aſſeſled to 500 l. and Judgment given 
actoꝛdingly; and thereupon Writ of Error bꝛought in the Ex⸗ 
chequer Chamber. The firlt Erroz aſſigned was, Becauſe they 
do not alledge perfozmance of the pꝛomiſe, but onely a readi⸗ 
neſs to have given ſecurity : Sed non allocatur ; Foz they need not 
give ſecurity until Deputation made; and the non⸗perfoꝛmance 
of the pꝛomiſe ought to come on the other part. Secondly, Be⸗ 
caule it is not chewn, that they required a Deputation to be 
made, and the quality how the other was made; no2 in facto, 
that there was any Deputation made to Everden : Sed non allo- 
catur; F92 the Covenants mention that there was a Deputati⸗ 
0n; and he is eſtopped to ſay the — and at his peril ought 
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to p2ocure ſuch a one to the Plaintiſtsas the other was; and it 
lies not in their notice how, and in what manner the other wag, 
And that the Defendant ought to pꝛocure it immediately alter 
two years expired, that the Plaintiffs might not loſe the pw⸗ 
fits thereof atter they were due, Thirdly, Secauſethey ſhey- 
ed not the b2each, attoꝛding to the uſual'fozm, Et fic non tenyir 
conventionem in hoc, &c. Sed non allocatur; Foz there "= 
breach thereof ſufficiently alledged, they need not make a ripe⸗ 
tition ; And when the ſubſtance is alledged, the | i of the 
_ _ is not material; Mheretoze the Judgment was 
arn + 
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Browning <erfvs Fuller, 


I Rcor of a Judgment in the Common Bench: 
The Erroꝛ ned; Foꝛ that in Aſſumpſit 
bzought as Executoꝛ, although he Gews 
himſelf to be Executo to to the 
p2omile was made, vet he Feſtamentum 
hic in curia prolatum. The pleaded 
Non aſſumpſit, and found againſt him, and 
Judgment accoꝛdingly: And this being al⸗ 
gre foꝛ Erroz, was held to be matter of ſubſtance, and not 
koꝛm onely ; And was therefoze reverſed, 


Rice verſus Harveſton, 


E Jeftione firmx: The Plaintiff declares of a Leaſe made by 

John Bull: The Defendant pleads, that the Land is Copy⸗ 
hold Land, parcel of the Mannoꝛ of S. ac. whereof the King 
was and is ſeiſed, who by his Steward ſuch a day granted 
the lame unto him in fee, to hold at will accoading to the cuſtom 
of the Mannoz ; By vertue whereof he was admitted, entred, 
and was ſeiſed ; and ſo juſtifies, The Plaintiff replies, that 
long befoze the King had any thing in the Wanno2, Quan Eli- 
2abeth was ſeiſed thereof in Fix, in Right of the Crown ; who 
by her Steward, at ſuch a Court, 22 the Land in queſtion 
by Copy to him in Fee, to hold at will acco2ding to the cuſtom of 
the Wanno2, who was admitted and entred. Upon this Repli- 
cation the Defendant demurred, ſuppoſing that the Plaintiff 


| oughtto have traverſed the Gzant alledged by him in his Bar. 


But the Court held it to be a god Replication; Fo2 the Plain- 
tiff hath confeſſed ; and avoided the Defendants Title by a foz- 
mer Copy granted by Quan Elizabeth; and ſo næded not to tra⸗ 
verſe the Gzant to the Defendant. Vid. Coke 6. Hilliers Caſe, 


Q 2 Smith 


(2) 
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(4) 


(5) 


Smith ver ſas Flynt. 


A Eves foz words; Thou haſt harboured and received thy Son 
1 into thy houſe, knowing before that he was a Seminary Prieſt, 
The Court held the woꝛds to be ſcandalous and actionable ; Be: 
cauſe that otfence is made felony by the Statute of 27 Eliz, cin. 
2. And Judgment was given fo2 the Plaintiff, 


Tynan werſss Bridges, Trin. 8, Iac. rot. 1222. 


Debe upon an Obligation, conditioned foz perfozming of an 
award made by Irbitrato2s by them choſen ; UWhougon 
the 24 of March awarded, That the Detendant ſhould pay to the 
Plaintiff at Mich. next following 20 1. Foz not payment wh 
of, the Ietion was bought. The Defendant pleaded the 

tiffs releaſe of all Actions # Demands made unto him the taxh 
of April; The ſole queſtion was, - vohether by this releaſe chus 
made, the payment of the 20 l. by the Defendant to the plan 
tiff a as atoꝛeſaid, be abſolutely gone and releaſed, Jad 
the whole Court conceived, that the releaſe was not any Sar fi 
the Plaintiffs Action: And a ence taken by Iuſtice M. 
liams ; where an Obligation is entred fo2 payment of money gt 
g day to come; It is there a debt and duty pzeſently, and may 
de diſcharged by ſuch a releaſe befoze the day of payment; Suit 
is not ſo in Caſe of an Annuity, Rent, 02 in an Action of Debt 
fo2 nonpertoꝛmante of an award made foꝛ payment of money ati 
day to come. Vid. Litt. Pla. 512, 513. But no Judgment ts 


Humphry verſ#s Damion, 


LA fo2 years, rendering Rent at Mich. and our L2dy, um 
condition of Kentry fo: default of payment, is ouſted by 4 
ffranger ; The diſleiſm continues till the day of payment; The 
Leſſoz afterwards demands the Rent, © the Leſſee refuſe to pa 
it: Whether the Leſlot may enter fo2 the condition bzoken, int 
5 — —— 1 diſleiſin, —— it — 
whole Court, That t 02 may eit er ll 
the Land fg condition bzoken ; 02 he may (ik he will) 
diftrain foꝛ the : Fot the Land leaſed hall be ſabjec fo 
thole lawful remedies which the Leſſoz pzovides foz the recover? | 
of his Rent oz poſſeſſion, into whole hands ſoever the Land 
comes: And it is not the Act of a ſtranger that can depzive the 


Lelſoz of the advantage of that condition which he annexed to the 


Lefſees eftate when he parted with the poſſeſſion of his Land. 
The 
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The Lady Montagues Caſe. 
e Lady 1285 ve did pꝛoſecute foz the foꝛfeiture of — (6) 


Copyhold of a 2 of the Loꝛd Moatagues her lat 
done in his life time, being part of her Joynture : The 


Caſe was, That the Copyholder made a Leaſe of his Freehold 
Lands foz ten years ; Ind to avoid a forfeiture, made a Leaſe 


baff 


fo: a year onely of ins Copyhald, accozdi tothe cuſtome; Ind 

robenants with the Leſſee , ———— 7. — —— 
anno in annum During the ten Years (Fo 

20l. in hand paid him) and that if he did put him out —＋ Kay wes 

year, 0 end dener any one of the years, then the 


he ha haud) hand) Could be accounted toz 
yet : ye ter was held by the Court, If a qo 
Nan modes a Leaſe to a year warranted by the eoft 
2,Er fic de anno in annum During 10 Fears. This is clearly 
Leaſe bby ten years, and will mike a fozfeiture ; But 
here in e the Copyhold Land is not demiſed fo hold foz 8 
rear, Et fic de anno in annum foz ten years; But onely foz a year, 
to the cuſtome, aud a covenant foz the holding it foꝛ a 
time at the will of the Leſloꝛ: Pet admitting that this 
were a Leaſe fo2 ten years, and ſo conſequently a fozfeiture, ret 
the Lady cannot take advantage thereof ;- Foz if a Copyholder 
makes a Leaſe of his Copyhold Land contrary to the cuſtome ; 
and the Lozd of the Mannoꝛ dies befoze his entry oz ſeiſure 
foz the fozfeiture ; That he 2 in reverſion oz remainder 
ſhall never take advantage of the fozteiture Done 02 commit 
ted befoze his oz their time. 
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| Anne Long verſus King, Trin. 8 Jac. rot. 13. 
Ction foꝛ theſe woꝛds of the Plaintrff, viz. Mrs Maſter ws 
A robbed * I. and 100 marks worth of plate; and John ui 
357 NN Anne Long N Red He: — for that 
they will be hanged. The Defendant ot guilty, and 
found againſt him, and Da Iſlefſed to 201, And it tha 
thereupon moved in arreſt of Judgment, that an Action lay 
not fo theſe worde; Foz in ſaying, che Plaintiff had ir, he 
not chew, that the ſtole it; Foz che might have it by Trover, 
oz emption, oz otherwiſe lawfully; and - doth not charge 
1 that che ſtole it: Alſo in ſaying , They will be hanget 
or it, it is but his opinion, and not a direct laying of Felay 
to their charges, Upon the firſt motion the Court Doubted 
thereof ; but being afterwards ſeverall times moved, uo 
the firſt day of this Term the Court reſolved , that the Action 
lay; Foz all the woꝛds being laid together, it Call be in: 
tended chat he ſpake them in the wozſt ſenſe , (viz.) That 
the Plaintiff had thoſe gods feloniouſly, and was an actozinthe 
Robbery; And it is further- aggravated and explained, in 
ſaying > They will be hanged for it: UWherefoze it was ad- 
judged fo2 the Plaintiff, Note, afterwards this Judgement ws 
reverſed in a Writ of Error in the Exchequer Chamber, becauſe 
the words are not actionable. 


Mortimer verſus Petifer. 


Run Foz the taking of two Cowes in Buckland-Mead 
in Buckland: The Defendant pleaded , That Buckland- 
Mead contains ten Acres, UWhereof halfe an Acre was Co⸗ 
pyhold, parcel of the Mannoꝛ of Buckland in Buckland ; Ind 


that within the Mannoꝛ is ſuch a cuſtome , That every Copy* 


holder , having any Copyhold Land within the ſaid ten Acres, 
Gould have Common from ſuch a day to luch a day, in all the re- 
ſidue of the ſaid ten Acres; a chews, That he was a Copyholder 


ok one rod ol Medow in the ſaid ten Acres, and ſo juſtifies:Ind 


Iſſue being thereupon, and found foz the Plaintiff, it was moved 
in arreſt ot Judgment, that there was a miſtrial ; Foz the Ven. 
fac. tS, de vicineto manerii, UMhere it ought to have yy 

e 
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King ver ſus Marborough and Craker, Hill, 8 Jac. rot. 991. 


Rror of a F ny in the Kings Bench in an Ejectio- 

ne firme : Erroꝛ aſſigned was, becauſe Craker, one 
ot the Defendants at the time of the Judgment was with- 
in age, and appeared by Attozney , where it ought to have 
been by his Gardian, the Judgment being upon verdi: 
Ind it was thereupon demurred ; Fo2 it was ſaid , That 
this was not Erroꝛ, but quoad him within age: But all the 
Judges and Barons held , in regard the Damages and coſts 
are en tire, that the Judzment is reverſable foz both; and 
{0 was reverſed. | 


Kerſey verſus Lovet. 


— in the Exchequer Chamber, of a Judgment in the 
Kings Bench, in an Ejectione firmæ : The Erro aſſigned 


was, becauſe the Plaintiff himſelf betwirt the verdict at the 


Nift prius, and the day in Banco entred , and ſo had abated 
the TUlrit ; And it was thereupon demurred , and now he 
would not inſiſt upon that Erroz, but moved another Erroꝛ 
not aſſigned; Becauſe the Ven. fac. was returnable, Die Ve- 
neris poſt Craſt. Purific. Sed non allocatur ; Foz ſo it is alwayes 
_— and ſo are all the pꝛeſidents: WMherekoze it was 


Edward Miles verſus Richard Prat, Thomas Richardſon, and 
Nicholas Babbs. 


J Reſpaſſe: Foz entring into a houſe in Needham Market; 

and taking of a Cupboard, Cheſt, and other gods: Ni- 
cholas Babbs pleaded Not guilty , Richard Prat pleaded Not 
guilty, præter to the entry into the houſe and taking of the Cup- 
board; Ind quoad them, he juſtifies, by reaſon of an extent 
upon a Statute, and a Liberat. thereupon ; And Thomas 


{ Richardſon pleaded the like plea 3 And thereupon was plea- 


ded, x»! tie! record, and the Defendant had day to bzing 
in the Recozd , uſque Craſt. Pur, 7 Jac. And a Ven. fac. to try 
the Jſue , returnable the ſame day: And at the day, the De- 
fendant failed of the Recozd ; Whereupon it was adjudged 
againſt him quoad that / Et quia neſcitur quæ damnazideo a Ven. fac. 
was awarded, tam ad inquirendum de Execut. prædict. quam de 
damnis 
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Damnis, &c. Keturnable quind. Paſch. and then the Kecozd is, 
poſtea continuato inde proceſſu in placito predict, Jurat. poſit. uſq; 
ad in Octab. Michaelis, &c. Niſi prius, &c. and then the ſtea was 
returned, and the Uerdict 7 and 100 l. Damages found, and 
Judgment accoꝛdingly; And Erroz thereof bzought and aſſign: 
ed) becauſe there was not any continuance between Term Paſch, 
and Trin. Term, noꝛ from Trin. Term to Mich. Term, but that 
Term was utterly omitted: And there being this diſcontiny- 
ance, there was a kailer of the Recoꝛd; UWhereupon the In 
queſt is but an Office , which is a diſcontinuance not aided by 
the Statute ; Foz that aides onely diſcontinuances after Uer: 
dict, but not after Demurrers, oꝛ fayler de Record: And although 
Uerdict is foꝛ part yet the Damages being entire ; It being di 
continued in part, is diſcontinued in the whole, and not aided, 
But the Julkices ſaid, (and ſo they were infoꝛmed by the 

that Continuances may be upon the Plea Roll, oz upon the i 
ot. the Ven. fac. after Illue joyned : And if it be upon any of 
them, it is well enough: But the Court being certified, that it 
— — upon any of them, The Judgment fo2 this Cauſe was 
reverſed, 


* 


Salman verſus Bradſhaw. 


Ovenant : Foz that the Defendant let unto him the Mann 

of Stanton in the County of Leiceſter foz ſix years by Jnder- 
ture; And Covenanted, that he had lawful nahe and Eat, 
to let it foz that Term: And aſſigns fo2 bzeach, That he had nit 
right noꝛ lawful Eſtate to let it, and ſo b2oke his ſaid Covenant; 
The Defendant pleads a conco2d, that he gave unto him 101, 
in ſatisfaction > dc. And Illue thereupon > and found 
fo2 the Plaintiff , to his Damages of 1201, and Jus: 
ment accozdingly; And Erroz thereof bꝛought befoze the 
Judges and Barons: The paincipal Exroꝛ aſſigned was, Bt- 
cauſe the bꝛeach of the Covenant was not well aſſigned,fo2 that 
it is not chewn. that he had an Eſtate , noꝛ how the Leſſoz had 
not any right, o2 that a ſtranger had evicted him by Title: Sel 
non allocãtur; Foz the Covenant being general, the bzeach ma? 
be aſſigned as general as the Covenant, and it lies not in the 
Plaintiffs notice who hath the rightful Eſtate: But the Deſen- 
dant ought to have maintained, that he was ſeiſed in Ae, and 
had a god Eſtate to Demiſe ; And then the Plaintiff ought 10 
have chewn a ſpecial Title in ſome other: But prima facie, iht 
Count is god, the Covenant being general, to aſſign a geueral 

beach ; UWherefoze the Judgment was affirmed, ' 


Beal 


. 9 . 
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Beal verſus Braſier. 


EE firmæ; Foꝛ Lands in Blackthorn, upon a Leaſe of one 
Iohn Weatherhead: Upon ſpecial Uerdict the Caſe was ſuch; 
A Copyholder in Fee makes a Leaſe foz years by licence, ren⸗ 
daing 3 l. Rent to him, his Heirs and Aſſigns, at Mich. and at 
the Annunc.and foꝛ nonpayment, A reenty ; He ſurrenders over to 
the Leſſoz of the Plaintiff in Fee; who being admitted,demanded 
the Rent afterwards at the day of payment,and foꝛ nonpayment 
rxntred; And whether his entry were congeable oꝛ no, was the 
queſtion ; The ſole doubt was, whether he who hath the Kever⸗ 
lion of a Copyhold, by way of ſurrender may take advantage of 
a condition within the equity of the Statute of 32 H. 8. And 

| argument, Williams and Yelverton , (abſente Fleming) 
overruled it, That he could not, neither by the Common Law, 
irn by the Dtatute ; Wherefoze it was adjudged foz the De- 

ant. 
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Odingſells verſas Derbie & Iackſon. 


moved in arreſt of Judgment, that the Declaration was 

not god; Foꝛ it was, that the two Defendants Intrayit x 
ipſum (le Plaint.) a firma ſua prædicta ejecit & expulit, where it 
ought to have been intraverunt & ejecerunt, &c. And being the 
point of the Action, is not therefoꝛe amendable: the Bill allo ug: 
on the File was found to be ſo: But all the Juſtices,(Flenng 
abſence) held it to be amendable ; Foz it is an apparant miſpz- 
ſion of the Clerk, 


Tooſe and his wife verſus St. 


Ction fo2 woꝛds: Foz that the Defendant, ſpeaking of oe 
Alice Dunſcombe widow concerning the death of her ul 
band, laid, Tooſe his wife (innuendo the Plaintiff ) killed thy 
husband; (innuendo) Iohn Dunſcombe her husband, lately dead!) 
After Uerdict, it was moved in arreſt of Judgment, That theſe 
woꝛds were not Actionable ; Foz ſhe is not accuſed thereby d 
Felo ny,foz che might kill him by Phyſick,o2 by other means: a 
a preſident was chewn, in the Common Bench, between 
where it was adjudged, That fo2 theſe woꝛds, thou hut 
killed I. S. an Action lies not;Fo2 I. S. may come to his death, 
and the other peradventure be the means thereof, by Execution, 
Battel, Phyſick, o2 otherwiſe ; Uherefoze the woꝛds are to 
general to maintain an Action. But the Court here reſolved, 
That the Action well lay; Foz it Gall be intended, he ſpake 
them in the wozlt part, and in ſlander of the Plaintiff ; Yhere- 
foze it was adjudged accoꝛdingly. Notre, Between the ſame par- 
ties another Action was brought, becauſe he ſaid , Tooſe his wife 154 
witch, (without further words) and adjudged maintainable. 


Þ mon firmæ: After Uerdict upon Not guilty ; It was 


Oaſte verſus Taylor. 


A Sſumſit, by David Oaſte, Merchant-ſtranger , againſt Wil- 
liam Taylor Merchant: Foz that, whereas by the Cullom 
of London, between Merchants trafficking from London into 
the parts beyond ſeas; It any Merchant, commozant in _ 


on, 


W 


— CY 


23 uſum Mercatorum , and ſubſcribed it, and 
had not payed it;UWherupon,#c.Afcer Uerdict,uponNon aſſump- 
ſit pleaded, and found foꝛ the Plaintiff , Jt was moved in ar⸗ 
reſt of Judgment, becauſe the Defendant is not averred to be a 
Merchant at che time of the Bill accepted. 


Amyas Cliſon verſus Proctot. | 

Rror of a —— in the Common Bench, in an Action ot 

Trover & Converſion of 300 Todas lanz, The Defendant plead- 
ed Not guilty; And it was found againſt him to his Damages of 
zoo l. and Judgment fo2 the Plaintiff : The firſt Erroz allign⸗ 
ed was « becauſe Todas is no Latine wozd, Anglice vocat. 
Todds ; And therefoze the Court cannot adjudge thereof, be- 
ing inſenſible ; Sed non allocatur ; Foz it is a framed woꝛd 
to that purpoſe , to Chew the intent of the parties, although 
it be not a p2oper Latine wo2d ; And in the Regiſter , fol. 
110,111. There is Pipam vini, Barrel cerveſiiæ; Ind the bk of 
_ 17. & 201. And Manne CID a pꝛeſident the 12 H. 
7. Fo this point, Todd. lanæ and Judgment there foz the 
Plaintiff, A ſecond Erro2 aſſigned, Becauſe it is alledg⸗ 
ed pretii,. &c. TUhere it ought to have been, ad valentiam : Sed 
non allocatur; Fo2 it is god both wayes. Thirdly, becauſe the 
TUrit oziginal was, de quibuſdam- bonis & Catallis; Ind he 
doth not ew any af all in the Mrit: Sed non alloeatur ; 
Foz difference is where a Mrit is bꝛought fo2 one thing 
onely, There mention is made in the Writ , of the nature 
of it ; But when the demand is of divers things, koꝛ the 
bzevity of the Mrit, it is de quibuſdam bonis & Catallis, 
and to expꝛeſs the certainty ot them in the Count : In the ſame 
manner it is tn Treſpaſs, and fo are all the Pꝛeſidents. 
fourthly, foz that the Ven. fac. is awarded de vicineto Civi- 
ut Coventriæ, which ought not to be, foz Civitas Covent. be- 
ing in the margent, is intended the County; Therefoze as a Ve- 


ure facias ought not to be from a County, ſo it ought not to 
be from a city; Ind thereof the Court much doubted, and cau⸗ 
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(6) 


ſed a ſearch to be made of the Pꝛeſidents in the Common Bench 
and Kings Bench foz this point: And upon veiw of Pꝛeſidents 
in all places beſides London, no mention is made of the Pang 
02 Mard; And all Ven, fac. are awarded de vicinet. Ciyitar 
which is intended as well de Civitare it ſelf, as de vicineto in. 
fra juriſdictionem of the City; And ſo it is de vicineto Eborum, 
Norwich, Sarum, Briſtow, Exon, and all other Cities whichare 
Counties in themſelves ; And this exception was taken in the 
Common Bench; And upon adviſement they reſolved it to be 
god enough; And ſo was don? here, and the Judgment affirg: 
ed. Vid. 7 H. 4. 13. 8 H. 5. 10, 10 Ed.3. 27, 10 H. 6, 19. Coke l. 6. 
fol. 14. Arundells Caſe, 


Lutterel verſus Weſton. 


Tecs Upon ror Verdict the Cale was; The cultome 
of the Mannoꝛ of Carhampron was, That if a Copyhoder 
lets his Lands foz a longer time then a year , they (hall be 
fozfeited : A Copyholder makes a Leale foz a year, e- 
cepting the laſt day of the year ; and ſo from year to year, ic 
cepting the laſt day of every year, as long as he lived: Ind 
whether that were a Leaſe foz years to cauſe a fozfeiture, 
was the queſtion ; Foz it was not a Leaſe fo2 an entire 
year , fo2 there is a day in every year excepted, and 0a 
fraction of the time; Ind it is not a Leaſe foz two years 
together; And therefoze was pꝛetended, it Could ſave the 
fozfeiture ; But all the Court (without argument) 1 
ſolved, that it was a koꝛfeiture; Foz it is but a hift to avoid 
a fozfeiture, and in Law is no avoidance ; Foz it is a certain 
Leaſe foz two years excepting two days, which is a Leaſe in 
effect koꝛ moꝛe then one year ; Ind although there be intermiſ- 
ſion of a day, yet that is not material; And by ſuch means as 
he may make a Leaſe foꝛ two years, ſo he may foꝛ twenty; which 
the Law will not permit: Mherefoꝛe without argument it 
was adjudged foz the Plaintiff. 


Sir Walter Cheiwid verſus Meeſton, 


A Crion fo2 words ; Whereas he was Juſtice of Peace in 
A the County ot Stafford, and one Hickman complained unto 
him of divers mildemeanoꝛs committed by the Defendant, and 
was \wozn betoꝛe him; Mhereupon he bound the Defendant 
to appear at the quarter Seſlions ; That the Defendant ſpake 
of the Plaintt® theſe wozds, By your means I had wrong at the 
Seſſions, for you cauſed Hickman to ſwear againſt me a thing 
that was not true, innuendo the ſaid oath : The Defen- 
dant pleaded Not guilty,andfound againſt him: And now mo⸗ 
ved in arreſt of Judgment, that the woꝛds be not aue 
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But all mo that the — well lay; Foz thoſe 
words toucht him in his place, in charging him of pꝛocuring 
oneto take a falle Oath befoze himſelf ; Wherefore it was ad- 
judged foz the Plaintiff. 


Biggins verſus Tytherton, Mich, 9 Jac. rot. 626. 


Ds upon an Obligation; Ind demands 30 l. Upon hearing 
of the Obligation, it was entred in hxc verba; Noverint, &c. 
Teneri, &c. In trigintate libris, with the uſual words in all 
Bonds, onely that woꝛd Trigintate foꝛ Triginta. And whether 
that were a god Bond, and whether by this variance the De- 
claration was not ill, was demurred in Law; And afterward 
adjudged fo2 the Plaintiff. 


Barnard verſus Godſcall. 


(COvenanc upon an Indenture, of a demiſe of a houſe to the 
Defendant ; The beach aſſigned was; Foz not repairing 
the houſe within a moneth after warning given the firft of Janu- 
ary,9 Jac. There being an erpzeſs Covenant on the part of the 
Leſſee, fo2 himſelf, His Executoꝛs and Aſſigns, that he would 
repair within a moneth after warning. The Defendant pleads, 
that long time befoze that warning, viz. 3 Jac. he aſſigned over 
— term to I. S. who had paid his Rent always afterward to 
he Plaintiff ; And the Plaintiff accepted thereof, and avers 
perfozmance of all the Covenants until the Aſſignment : And 
thereupon the Plaintiff demurred ; Foz this Al t doth 
not take from tye Leſſoꝛ his advantageof the expzeſs Covenant. 
And notwithſtanding his acceptance of the Rent by the hands of 
the Iſſignee, yet he may charge the Leſſee o2 Aſſignee at his ele⸗ 
tion. And of that opinion was all the Court: Wherefoze with- 
out argument it was adjudged foz the Plaintiff. And Williams 
ſaid, he knew it to be ſo adjudged when he was a Derjeant, 
upon a Demurrer in the Common Bench: And in this Term 


there was another Caſe betwirt Varnis and Goodcheape ; where 


like Writ of Covenant was bought againſt Leſſee fo2 years 

an expꝛeſs Covenant foꝛ Reparations : And ſuch a Plea 

aded, and a Demurrer thereupon ; Ind adjudged accoꝛdingly 
the Plaintiff. 


Clun verſus Fiſher, Trin. 9 Jac. rot. 664. 


Ebt foꝛ 50 l. Rent reſerved upon a Leaſe foꝛ years ; The 
Caſe upon Demurrer was ſuch; Anne Bredon Tenant fo 
life, made a Leaſe foz fifty years, if che lived ſo long ; rendzing 
amually during the term 200 |. quarterly, at Michaelmas, Chriſt- 
mas, the Annunciation , and Midſummer, by equal REY 1 
rmn 
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within thirteen weeks after every of the ſaid Feaſts. Ohe dien 
after Mich. and within the thirteen werks, and toꝛ the Kent due 
at Mich, befoze her death this Action was bzought; Ind all this 
matter being Diſcloſed in the Count, the Defendant demurredin 
Law; And the ſole queſtion was,whetyer this Rent were due, 
the dying after Mich, and befoze the end of the ſaid thirtan 
werks; And it was argued by Hedley, fo2 the Defendant, and 
Yelvercon fo2 the Plaintiff ; Ind after argument at the Bar, 
Fleming Chief Juſtice , and Williams, delivered their opinion, 
That this Rent was not due; Foz the reſervation being in the 
disjunctive at the four Feaſts,02 within the thirten weeks after 
every of the laid Fealts , nothing is due until the end of the 
thirteen weeks, but there is onely an election given to the Leſl 
to pay it at the Feaſts, if he will; but untill the end of the thi: 
teen weeks he cannot demand it by diſtreſs oꝛ Action of Debt 
therefoze is not any duty, and if the Inceſtoz makes ſuch a 
Leaſe, and dies after Mich. befoze the end of the thirteen wenn, 
this Rent ſhall go to the Heir, and not to the Executoz : Ind if 
the Leſſoz releaſe all Actions. and demands after Mich, befaze 
the end of ſix moneths , this Rent is not releaſed; but peradver- 
ture by a particular releaſe, with pꝛeciſe wozds, it may be relea 
ſed : And ik the Leſſee makes a foxfeiture, and the Leſſoz ea 
ters therefoze inthe interim betwirt Mich. and the end of the 
thirteen weks, no Kent is due to the Leſſoz. And there is 4 
difference betwixt this Caſe,and the Caſe of Barwick and Foſter, 
quod vid. ante, &c. Where a Leaſe made fo2 21 years ren 
Annually at Mich, oz within foꝛty davs, ſuch Rent, the 
beginning at Mich, hall end there; And the Rent was due fo! 
the laſt year, although the year expired befoze the koꝛty dayes 
Foꝛ the reſervation being Annually during the term, at the ſaid 
Fealts oꝛ within fozty dares, it hall be expounded accozding to 
their contract at the end of every foꝛty days during the term 
But tte term ending at Mich. ſo as there cannot be fozty days 
after, during the term , The Law rejects that fozty days at 
the laſt Feaſt; Foꝛ that cannot be, and then it is due at the 
Feaſt, accoꝛding to the contract of the parties:But here, the term 
being uncertain, depending upon the like of the Leſſoz, the Law 
reſpects the thirteen weeks as the Feaſts ; And as if ſhe dies be⸗ 
fore the Feaſts, it is not due, ſo it che dies after the Feaſts and 
befoze the tyirteen wens end, it is not due by the contract: Ind 
if there be an eviction by elder title betwixt Mich, and the thir- 
teen werks, there is not any Rent due; Foz the reſervation is at 
ſuch days during theterm: Wherefoze, ac. Croke Juſtice 00 
the contrary ; Foz the Kent is reſerved payable Annually , and 
is a duty at the ſaid Feaſt, otherwiſe it is not Annually reſerved, 
no2 payable ; And the addition, or within thirteen weeks, ig but 
an enlargment of the day of payment, fo2 the eaſe of the Leſſ# 
at his election; 6 he denied the Law to be ſo in the Caſes pur 8 
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the death of the anteſtoꝛ after Mich. where the eviction is after 
Mich. Foz he held that the Rent is due to the Executoꝛ, and not 
to the Heir, and is due notwithſtanding the evicticn after Mich. 

ſe the intent ot the parties to have an annual reſerva⸗ 
tion is deſtrored, it the Rent be not due untill a year 4 a quarter 
after, Et adjournatur. Vid. 3. & 4 Phil. & Mar. Dy. 142. & 32 Eiiz; 
Smith & Buſtards Cafe. Note, afterwards it was adjudged tor the 


Defendant. 


Lovelace verſus Jeniper, Hill. 9 Jac, rot. 1375. 


Por of a Judgment in che Common Bench upon conkelli⸗ 
on: The Erro2 aſſigned fo2 that the Urit was Debt fo? 
40 l. The Capias was awarded, and all the Pzoceſſes accoꝛding⸗ 
ly,until the return of the Pluries capias; And then the entry was, 
Quod querens obtulit ſe in placito debiti 40 8. And the Defendant 
made default, and thereupon an Exigent awarded; Ind the De⸗ 
fendant appeared, and pleaded, and afterward confeſſed the A- 
(tion , that it was a Drſcontinuance, upon the obtulit ſe in pla- 
cito debiti 40 8. The Paoceſs being awarded upon that Noll, 
there is not any continuance as to the Plea of Debt of 40 l. Foꝛ it 
may be, that there were ſuch ſeveral Actions of Debt then depen⸗ 
ding: But it was reſolved to be no Erroꝛ, fo2 the appearance 
hath ſaved it; Foꝛ as appearance ſaves detault in mean Proceſs, 
ſo this ſaves the defaults of the continuance by the obtulit ſe: 
Ind if the obtulit ſe had been in placito debiti , omitting any ſums 
it had been god ſo mentioning another ſum, it is cleerly god: 
Wheretoze the Judgment was affirmed, 


Merrell verſus Smith, 


Rror of a Judgment in the Common Bench in an Ejecti. firm. 
Er Erroz aſligned;3/02 that the firſt Declaration was, that 
Tho. Eyre, the 25 March, 6 Jac. let to the Plaintiff Lands in Hoxe 
in Comitat. prædict. fo2 7 years ; By vertue whereof the Plain⸗ 
tiff entred, and was poſſeſſed, until the Defendant,poſtea, ſcilicet 

Anno 6 ſupradict.entred and ejected him ſo there is not any 
day mentioned :) After Jmparlance, (as the courſe of the Cem- 
mon Bench is:) the Plaintiff made a ſecond Declaration, and 
there (without any ſpace made) the ejectment is — — to be, 
26 Mai Anno ſupradict. Ind the Writ was bꝛought of this eject- 
ment, Mich. 7 Jac.and thereupon the Detendant pleaded Not guil- 
ty, and found againſt him, and Judgment koꝛ the Plaintiff;And 
whether this were erroneous,becauſe no day of Ejectment was 
mentioned in the firſt Declaration, was the queſtion: But it was 
objected, and ſo agreed by the Court; That the firſt Declaration 
is the puncipal, and material Declaration, and the ſecond is but 


arecital of the firſt ; And ik any matter of ſubſtance be _— 
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(13) 


in the firſt, it cannot be aided oz amended by the ſecond; Foz that 
begins with an alias prout patet. ſo it is but a mer recttal ; and 
therefoze if the firlt be not god, although the ſecond be gad / he 
plead thereto,and the trial is thereupon,yet the Judgment ig er⸗ 
roneous ; But all the Court held, That as this Cale ig, the ixſt 
Declaration is well enough; Foz he declares of a Leaſethe 23 
March, 6 Jac. which is the firlt day of that year ; Ind the Decla- 
ration quod poſtea, ſcilicet 6 Iac. the Defendant ejected him, 
is certain enough foꝛ the year wherein he made the ejectment;Hg 
as it appears, that it was after the Leaſe made, and in the lame 
year of 6 Iac. wherein the ejectinent was, and the Action ig 
bought, Ann. 7 lac, #the ejectment&eing made between the ma- 
king of the Leaſe the Action bzought, is god enough, although 
there be not any day tertain alledged, the certainty of the dayig 
in the ſecond Declaration; a the Uerdict tinding himguilty of the 
ejectment;The day of the ejectment is not material, it being befoze 
the Action bzought ; TUhereupon the Judgment was allirmed, 


Gyll verſus Glaſs. 


Eber of a Judgment in the Common Bench; There Clas 
bꝛought an Action ot Debt, foꝛ Rent reſerved upon a Leaſe 
fo2 years, made by himlelf ; The Defendant pleaded , that the 
Plaintiff nihil habuic in tenementis prædict. tempore dimiſsions 
prædict. The Plaintiff ſaith,quod habuit in tenement. prædict. A 
thereupon being at Idue, a found foz the Plaintiſt, # Judgment 
fo him, it was now aſſigned foz Erro2 , that this Replication 
was not god; Foz he ought to have ſhewn to the Court, what e- 
ſtate he had tempore dimiſsionis, ſo às the Court might adjudge, 
that he had god authouty to dimiſe;And the replying generally, 
Quod habuit, &c. is not god, no is any Jſlue, and theretoꝛe the 
Judgment erroneous ; And all the Court held, that the replica- 
tion was not god, and that the Defendant might well have De⸗ 
murred foꝛ that cauſe:But the Defendant having joyned Jſſue, 
the Uerdict finding foz the Plaintiſt it is now an Jflue; And the 
Verdict hath made the replication god: Foz the Court is now 
aſcertained that the Plaintiff had god authoꝛity and eſtate to 
dimiſe: Uherefoze the Judgment was affirmed, Vid. Co. lib. 9. 


fol. 60. Salmons Caſe. 


Lewis verſus Cawardlay in the Exchequer Chamber. 


FA Ction fo2 theſe woꝛds; Thou didſt ſet upon me, and tookeſt away 
my purſe with 20 marks in it, go with me before aJuſtice of Peace, 
I will charge thee with Felony; Adjudged þ the Action well lay; and 


thereupon Erroꝛ bzought in þ Exchequer Chamber, that þ woꝛds 


were not actionable: All the Judges and Barons agried, that the 
woꝛds are very ſlanderous, & unt amount ag ] do charge thee with 
Felony:UWherfoze the Judgment was affirmed, Good- 
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Goodſon verſus Duffeild, Hill. g Jac. rot. 232, 


"Rror of a Judgment in the Court of * in Rocheſter; 
in Debt , upon an Obligation of 300 l. dated the 4 May 9 
Jac. And the Action bzought thereupon 24 Decemb. 9 Jac. The 
Delendant pleaded par ment the ſame day, and Jſſue thereupon, 
and found toz the Plaintiff ; and Judgment accozdingly, And 
the Erro2 aſſigned, foz that ſuit cannot be in the Court of' Py- 
powders, 02 upon an Obligation made at another day; but they 
ought to ſue there fo2 contracts, and things ariſing in Faires 
and Markets; And it is, a Court fo2 theſe cauſes, and not foz 
any other: But it was thereto anſwered , and reſolved by 
the Court, That true it is pꝛoperly a Court of Pypowders 18 
fo: Faires and Markets, and foz cauſes ariſing within Faires 
and Markets, and not fo2 any other; But a Court of Pypowders, 
[0 termed fo2 the ſpad thereof > may be by cuſtome in Uills oz 
Burroughs, fo2 any cauſes, as Debts upon Bonds, oz other⸗ 
wiſe ; F02 are Courts raiſed by cuſtzm? and pzeſcription 
and may be fo2 any cauſes done at any time, being tranſitory 
and perſonall ; And ſo they be in divers Cities, as in Briſtol and 
Gloceſter : And the Reco2d was cited Mich. 8. Jac, rot. 146, be⸗ 
tween White and Hunt; Where ſuch a Judgment in Gloceſter 
was affirmed to be god; And Hill. 33 Eliz. betwirt Perd and 
Chambers, where ſuch a cuſtom? was alledged to be in Canter- 
ys and holden god; And the Recozd was here, Curia Domi- 
fi Regis pedis pulveriſati tent, apud Civitat. Roffenſ. coram Ma- 
jre & duobus concivibus, ſecundum conſuetudinem Civitat. a tem- 
pore cujus, &c. Ac ſecundum privileg. & libertat. &c. conceſſa & 
confirmata, &c. A ſecond Exroꝛ aſſigned ore tenus was, That 
this ſtyle of the Court, That it is by cuſtome,and by Charters of 
the King and his pꝛogenitoꝛs conceſſa & confirmata, &c. is re- 
pugnant in it ſelf ; foꝛ the Charter determines the pzeſcription : 
Sed non allocatur; Foz a Court being by preſcription, is not ta- 
ken away by the grants and confirmations of Kings; Bat 
they may uſe their Charters as confirmations, oꝛ as grants, oꝛ 
may claim thoſe liberties by pꝛeſcription, notwithſtanding ſuch 
Charters; Foz, as Fleming laid, et ery cozporation uſeth in e⸗ 
very Kings time to take a new confirmation of their libertie?; 
Otherwiſe they ought to plead upon a Quo Warranto bzought 
(02 the uſing of their liberties, oꝛ in Eyre allowance of them, elle 
they be not juſtifiable. A third Erro2 aſſigned ore cenus was, 
That the Court being (as it is in the ſtyle of the Court) Coram 
Majore & duobus concivibus , the Venire facias is made returna⸗ 
ble coram J. S. Majore vel deputat. meo, & coram duobus conci- 
bus, at ſuch an hour which is net god: Foz it doth not appear, 
That either by cuſteme oꝛ Charter tte Majoz might inake a 
Deputy, 02 that pzoceſs ould be returnable befoze the Deputy; 
Idtherefoze the Venire tacias is a and not aided — 
Ee 
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the Statutes of Feofai/es : Ind the Court lamed to incline to 
that opinion; But wiſhed the parties that the Defendant could 
put in new baile into this Court; And that the Plaintiff Gould 
declare de novo. 


Johns verſus Smith, Paſch, 9 Jac, rot. 364. 


T Reſpals of falle Jmpziſonment foz fourteen dayes:; The De⸗ 
fendant juſtifies, foz that the Court of p Marchalley was an 

ancient Court, to be holden befoze the Steward and Marſha] 
of the Hoſtel of the King;UUhich Court hath Jurisdiction to holh 
all pleas of all Treſpaſſes within the Uerge ; And that there 
were Divers Officers , called Portatores virgarum within the 
Uerge, who were Officers of the Court; Ind that all preceys 
have been uſed, from time whereof,c, to be directed to the Mar: 
hal to be executed by himlelf , oz ſuch Officers by his com: 
mandment ore tenus: And chews, that he himſelf affirm a 
plaint of Treſpaſs in the Marſhals Court, againlt the Defen: 
dant foꝛ Treſpaſs within the Uerge : And thereupon a p! 
was made 23 Septemb. 7 Jac. at S. within the Uerge, to 
Marſhal to take the Plaintiff ad Habendum his body at the ner 
Court, ac. And that the Marſhal commanded one Riſeby, * 
Portator Virgæ there, to take the Plaintiff, Ita quod, &c. 
that the Defendant ſhewed the Plaintiff unto him, and cam ig 
aid of thim, ac. And lo juſtifies, tc. Ind it was thereupon de: 
murred; The firſt exception taken was, becaule the preſcription 
is to hold all pleas of all cauſes within the Uerge, anditis 
not chewn between what perſons, and therefoze it is not god 
Foz it is againſt the Statute of 28 Ed. 1. that they 

hold any pleas unleſſe betwixt perſons of the Hoſtel. A ſecond 
exception, Foz that the pꝛecept 02 Capias is returnable at the nen 
Court, and it is not upon any day certain, ſo he might be de 
tained in paiſon a long while, not knowing when the Court ſhall 
be holden ; And all the Court reſolved, that ſuch awarding of 
pꝛoceſs was ill; And he who was arreſted upon it, might mau 
tain an Action of falle Jmpziſonment : Mherefoꝛe foz this cault 
paincipally, It was adjudged fo2 the Plaintiff. 


Thinne verſus Rigby, Trin. 9 Iac. rot, 646, 


E Kron in the Erchequer Chamber, Upon a Judgment in the 

Kings Bench, in an Aſlumpſic, foz non-perfozmance of an 
Arbitrement; The Erroꝛ aſſigned was, Fo2 that the Arbitte⸗ 
ment was void in hoc, that the ſubmiſſion being concerning the 
cutting down of certain tres in S. They awarded that the De⸗ 
tendant ould have them; And that he ſhould give ſecurity to 
the Plaintiff foꝛ the payment of 16 l. at two dayes : The Plain- 
cilt aſſigns the beach, that he Did not give ſecurity, noꝛ — k 
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money; And it was agre?d by all the Judges and Barons, that 
it was a void arbitrement foꝛ the uncertainty,not chewing what 
ſecurity he ſhould give, whether by Bond oz otherwiſe ; And ere⸗ 
ry arbitrement ought to be certain, that the party may know 
what he is to perfozm, Vid. Co. 5. fol. 77. Secondly, the arbitre⸗ 
ment was, that the Defendant ould lea ve ſo many of the tres 
to the Plaintiff foꝛ housbote and hedgbote , as the arbitratoꝛs 
upon adviſe with Counſel at the nextaſliſes Gould appoint;Jnd 
foz this cauſe it was held to be void, toꝛ they did not make a per⸗ 
fect arbitrement, and they might not reſerve authoꝛity to them⸗ 
ſelves, to execute at a future time: Mheretoꝛe the Judgment 
was reverſed, 


Kirby verſus Hanſaker. 


Rror in the Exchequer Chamber of a Judgment in Debt, 
upon an Obligatiouok 6001, The Erroꝛ alligned, becauſe 
there was not a ſulficient bꝛeach alledged ; Foz the condition 
being, that he chould enjoy ſuch Lands without eviction ; The 


breach was aſſigned in the Recovery by Uerdict in Ejectione firm. 


upon a Leaſe made by one Eſſex, and doth not ew, what Title 
Eſſex had ta make the Leaſe, but avers , that Eſſex had god 
Title ; And it might be ye had Title derived from the Plaintiff 
himſelf, after the Obligation made; And therefoze he ought to 
gew, that he had god and E/gne Title befoze the Leaſe made: 
Ind fo2 this cauſe all the Judges and Barons held the replica- 
tion to be ill; Fo2 it ought to compꝛehend a full and manifeſt 
breach, otherwiſe it is not god : And although in this caſe Jſ\- 
ſue was taken, that the recovery was by Covin, and not by law- 
ful Title, and found foꝛ the Plaintiff, that it was not a Recovery 
by Covin, but by lawful Title; yet that helpeth not, the replica- 
tion being ill: Uherefoze it was Reverſed, Note, This exception 
was taken in the Kings Bench after Verdict before Judgment, and diſ- 

allowed, becauſe the Verdict had made it good. Alſo another ex- 

ception was taken there, For that the Tryal was by a jury of the 

County of Berks , where it ought to have been by a jury of the 

County of Midaleſe x, the Trial being at the Exchequer Bar, the que- 

ſtion being whether the recovery were by Covin; But becauſe the 

queſhon was not onely of the Covin; but whether it were upon true 

Title (for then it could not be by Covin) Theretore the Tryal by the 

Iury of the County where the Land lay was good enough; But to 

this point no anſwer was made upon the Writ of Error. 


Holland verſus Stoner. 


PRror of a Judgment in the Kings Bench in an Action for theſe (18) 


woꝛds, Thou art a lewd fellow, thou didſt ſet upon me by the 
high way, and take my purſe from me, and I will be ſworn to it. The 
ſ\ 2 Erro2 
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(19) 


(20) 


Erroꝛ aſſigned was becauſe an Action lay not foꝛ theſe words 
Fo he doth not charge him with Felony, no2 with robbing of 
him, oꝛ with any Felonious taking away his purle , and it may 
be he took it away in jelt;oz toꝛ ſome other caule,and it is not any 
Direct ſlander; And of that opinion were all - - Judges and Ba⸗ 
rons ; Wherefoze the Judgment was reverſed. 


Denbaugh werſus Woodley , Hill. 9 Iac. rot. 1111, 


Por of a Judgment in Treſpaſs: The Erro2 aſſigned; Be: 
cauſe at the Niſi prius one Jury-man onely appeared; and 
Tales de circumſtantibus was awarded, which wag in this man: 
ner returned upon the pannel, viz. Nomina decem talium de noyg 
appo. And there were 11 names returned, and 11 ſwoy, 
which cannot be; Foz if the Juſtices had authouty when one 
onely appeared to award Tales de circumſtantibus; They ought 
to award decem tales & octo tales, and not upon decem tales, tot 
turn undecem. But all the Judges and Barons laid, they might 
award Tales de circumſtantibus, to make a full Jury when one 
onely appears; And the Tales chall not be 10 tales, and after: 
ward 8 tales, as in Banco, but generally a Tales de circumſta- 
tibus; And here the addition decem is void, and that wozd ought 
to be ſtrucken out, and then it is well enough: UWherefoze they 
awarded, that it Gould be amended , and the Judgment was 
affirmed ; And they ſaid, the common courſe in all Circuits was 
to awarded Tales where one Juroꝛ onely appeared. 


Fox verſus Inkes, Hill. 9 Jac. rot. 948. 


Ebt foꝛ 800 l. Foz that the Defendant per ſcriptum ſuum obi 

gatorium 22 April, 20 Eliz, Cognovit ſe teneri to the Plain: 
tilt in 800 l. Solvendum cum requiſitus eſſet. The Defendant de 
mands 6ye- of the Obligation, which is entred in hzc verba; 

ok a Statute Merchant acknowledged at Salisbury made 
by him and thze others joyntly and ſeverally, Solvendum at the 
Fealt of St. George the Martyr, Anno 1580. The Defendant 
pleaded, that the Clerk named tote the Clerk of the Statutes 
there, and to kep one pete of the ſeal, was not a Clerk deputed; 
And upon this the Plaintiff Demurred ; Ind upon the reading 
theRKeco2d,it was moved, that this plea was inſufficient;UWhich 
was not much defended ; But it was chewn, that the Declara- 
tion was clerly ill, becauſe he declares upon a Statute Obli- 
gatozy, ſolvendum upon requeſt ; And it now appears to be pa! 
able at a day certain, which was held by the whole Court to be 
an incurable fault: Jt was then moved / that the Plaintiff might 
diſcontinue his ſuit ; Foz otherwiſe he ould by that ſlip be bar- 
red of his Bond : And it was replied by the Court, That the 
Plaintif after a Demurrer cannot diſcontinue it, without — 
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Courts licence ; And although the continuance be not entred , it 
may be entred at any time, Ind the Defendant by licence of the 
Court, foz his own adbantage may enter the continuance ; 
Wherefoze becauſe the ſuit here is upon a Dtatute acknow- 
ledged 34 years ſince, wherein the Defendant was but a ſurety, 
the Court gave further day until the next Term; That in the 
interim the parties might treat and compound; ind that the De⸗ 
fendant might enter the continuance, 


Doctor Leafield verſus Helicar, 


12 foz Tithes taken: The Defendant Juſtifies, as ſer⸗ 
vant to a Patente of the Qutens foz years, and by his com⸗ 
mand; Ind doth not ſay, hic in curia prolata: And foz this cauſe 
the Plaintiff Demurred in Law generally, ct „ — koꝛ the 
Plaintiff, # now Erroꝛ was bzought, # aſſigned, foz2 that he be⸗ 

but a ſervant, the Letters Patents from the Queen do not 

g unto him, and therefoze his Plea without chewing them 
was god: But all the Juſtices and Barons conceived , in re⸗ 
gard he derives his Title from the Patent, not by Act in Law, 
but by his Command, chat he ought to chew the Letters Pa⸗ 
tents, as well as he who claims intereſt under the Patent by 
Alignment: But he who claims intereſt under an Act in Law; 
(foz that he had no means to compel the Patente to ſhew it) may 
1 chewing it: Wherefoze the Judgment was 
affirmed, | 


Termino 
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Arnold verſus Bidgood, Hill. 10 Jac. rot. 166. 


Tithes. The Cals was; A man being poſſeſſed of a Leaſe 

of Tithes in right of his wife as Executrix to her fomer 
husband, grants totum jus, titulũ & intereſſe ſuum de & in decimis 
prædictis. Atter Uerdict foꝛ Þ Plaintiff (who claimed under p ſaid 
grant.) Jt was moved in arreſt of Judgment , that the Decla: 
ration was not god, becauſe the Plaintiſt had not ſet fozth any 
god Title to enable himſelf to the Tythes And the books of 10 E. 
4.1.8 19H,6.40. were cited to p purpoſe: But the whole Court u 
nanimouſly reſolved, that the grant was god a the leaſe he had 
in the Tithes in right of his Ze» did thereby pals:· Foꝛ he grant: 
ed totum jus, titulum & intereſſe ſuum de & in decimis prædictisʒ an 
by Doderidg the woꝛd Suum doth impoꝛt a pꝛopꝛiety in poſſeſſim, 
and is all one as it he had ſpecially named the ſame in the grant; 
No? could it be mote certainly named oz expꝛeſſed. There was 
then an objection made out of the Proviſo in the Statute foꝛ di 
ſolutions, that all Leaſes made by any Abbot within a year te: 
foꝛe the diſlolution, chould be void; And this Leaſe was pꝛeten⸗ 
ded to be ſo, and therefoze void, But it was thereto anſwered, 
that here the Jfſue was onely, whether he were diſcharged 
Tithes oꝛ not. And the Jury gave their Uerdict directly, that at 
the time of the dillolution there was not any Diſcharge & 
Cithes : And this Leaſe being but an inducement onely to tht 
Title of the Plaintiff, the Jfſue therefoze is well enough: But 
if in this Cale there had been any miſpleading oꝛ miltrial , the 
Court held clerly it wag aided by the Statutes of 32 H.8. & 18 
Eliz. cap. 14. and cannot be quaſhed after Uerdict : Whereupon 
Judgment was given, and entred fo2 the Plaintiff. 


De upon the Statute 2 E. 6. c. 13. foz not ſetting out 


Shecomb verſus Hawkins. 


Ei firmæ: Upon a ſpecial Uerdict the Caſe was. Ms. 
Lurrrell being Tenant in Fee of the Mannoꝛ of D. which was 
then in Leaſe foꝛ years, levied a Fine thereof, to the uſe of her 
ſelf fo2 life, and after to the uſe of her eldeſt Son in Tail, 
reſerving power to her ſelf to make Leaſes at any time 
fo2 21 years : Befoze the Leaſe in being expired che made 
another Leaſe to J. S. ( under whom the Defendant 2 
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foꝛ 21 years, to begin after the determination of the fozmer leaſe, 
and died. The firſt Leaſe expires; the Don enters, and makes 
aLeaſe tothe Plaintiff ; And it was adjudged foꝛ the Plaintiff, 
foꝛ it ought to have been a Leaſe in poſſeſſion,and not an intereſt 
to begin in futuro, 02 no reverſion after another eſtate determined; 
Fo: then the might by infinite Leaſes detain thoſe in reverſion 


out of poſſeſſion oz a long while; Which is againſt reaſon, and 


the intent of the parties. Vid. Coke 6. fol. 33. 
Auſtin verſus Auſtin, Trin. 10 Iac, rot. 3558. 


— ſur Trover: The Dektendant pleaded , that befoze the 
time, wherein the Plaintiff ſuppoſeth the gods to come to 
the Defendants hands; One S. A. was poſlelſed of them, and 
amongſt other gods ſold them to the Defendant, but retained 
them in his own hands, and afterwards ſold them to the Plain⸗ 
tif, by reaſon whereof the Plaintiff was poſſeſſed, # afterwards 
lot them, and they came to the Defendants hands, who conver⸗ 
ted them, prout, &c. UUWhereupon the Plaintiff demurred ; And 
it was held by the Court, to be an ill plea ; Foz it amounts to a 
Not guilty: And it was doubted whether the Court Gould com⸗ 

the Defendant to plead Not guilty, 02 award a Urit of 

uiry ; But at laſt it was reſolved, that a Writ of Inquiry 
hould be awarded. 
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Ketſeys Caſe. 


Ebt bzought upon a Leaſe foz years, foꝛ arreargdf 

© Kent againſt R. The Defendant in Bar pleaded 

9 Jnfancy at the time of the Leaſe made; Where: 
E upon the Plaintiff demurred. The ſole queſtion 
was, whether a Leaſe made to an Inkant wer 
void : And it was objected that it ould be vad, 
becauſe it might be pꝛejudicall unto him, who had not ſufficient 
diſcretion fo2 the managing of the Land; And the Rent may le 
greater then the value of the Land. But the Court held it tobe 
voidable onely, at his election; Foz if it were foꝛ his benefit, it 
hall be no wayes void; But the Inkant at his election may 
make it void, by refuſing and waiving the Land, befoze the 
Rent-day comes; Foꝛ then no Action of Debt will lie againl 
him: But in the paincipal caſe it was not chewed, that the Ren 
was of greater value; And the Defendant was of full age 
befoze the Rent-Day came : Therefoze it was adjudged fot the 


Higgens Cale. 


Ebt bzought by Higgens, &c. Jt was held by the Court, 
That if one be arreſted upon P2oceſs in this Court, and 
puts in baile, # afterward the Plaintiff recovers, and the De⸗ 
tendant renders not himſelf accozding to Law, in Daufgard ot 
His baile; That the Plaintiff may at his election take execution, 
either ag ainſt the pꝛincipal, oz baile ; But if he takes and ar- 
reſts the baile, although he had not full ſatisfaction, he hall 
necer afterwards meddle with the pꝛincipal: But if two ke 
baile, although one be in execution, ret he may alſo take the 
_ + But if the pzincipal be in execution, he cannot take the 
aile. 
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Geuſh verſus Mynns. 


1 Quare vi & armis clauſum fregit, &c. The Defen⸗ 
1 dan juſtities upon a repoꝛt, þ a vermin (called a Badger) 
was found there ad damnum inhabitantium ;-by reaſon whereof 
he un:oupled his hounds in p place where, ac. And hunted there, 
e n ee e qr one 
the p ? 

adger, and killed him: And that afterwards he ſtopped up 
the earth again, Quz eſt eadem tranſgreſſio, &c. and demand 
Judgment: Mhereupon the Plaintiff demurred. And it was 
held by the Court, that the Action well lay; Foz although the 
common Law warrants the hunting of ſuch ravenous beaſts of 
prey in another mans Land, becaule the deſtroying of ſuchcrea- 
cures is profitable foꝛ the publique; pet the Law requires, that 
ſuch things be Done in an oꝛdinary a uſugl manner: And this is 
# explained by the Dtatute of 8 Eliz. cap. 15. Foz al- 
though the Dtatute gives reward foz — vermin, yet 
it ſth it mult be with conſent, a with reaſonable Engines # de⸗ 
viles: Therefoze there being an oꝛdinary courſe (viz. hunting) to 
kill the Badger, te Raging fot him was unlawful. Nicholas 
Caſe in 36 and 37 Eliz. foꝛ a Fox is expzeſly to that purpoſe. 


Pic verſus Webley. 


DL was p2ayed upon the Statute 23 Hen.8.cap.s. foꝛ 
being cited out of the Diotels, contrary tothe Dtatute, The 
Cale was; Pic had a Uarrant from a Juſtice of Peace, and 
ſerved it upon Webley, as he was coming from Church from 
a Sermon, upon a werk day: Whereupon Webley libeld a- 
gainſt zum in the HighCommiſlion Court, where the cauſe of ar⸗ 
reſt was allowed; But foz the contempt, the Court there gave 
Webley 6 l. coſts; Ind foꝛ thoſe cots there aſſeſſed, a Prohibition 
was payed. But Man the Secondary infozming the Court, 
That he never knew of any Prohibition grounded upon a ſug- 
geltion grounded upon this Statute, there being many exce⸗ 
ptions therein; The Councel foꝛ the Plaintiff in the Prohibition 
thereupon relinquiſhed their ſurmile upon the ſaid Statute, of 
us habitation within a peculiar Dioceſs, and framed the lug⸗ 
geltion upon the Statutes of 1 R.2.cap. 15.4 20 Ed.3.cap.5.which 
p2ohibit arreſts in time of Divine Dervice,Ec in eundo & redeun- 
do to #from the Church; 5 thereupon pꝛayed the Prohibition. But 
it was laid, That thoſe Statutes are, where the matters are be⸗ 
twirt one common perſon ej another , but not where it concerns 
the King and a Common perſon, as here it did; this arreſt made 
being at the kings Suit. And to this opinion the Court ſeemed 
incline, and that there was juſt n_ fo2 a Prohibition: — 
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further day being given, the parties mean while agred. 
Hankinſon werſ#s Sandilaus, Mich, 10, Jac, rot, 461. 


JEvr upon an Obligation of 40 l. Upon oyer of the condition 

thereof;the Cale was; Two boyd themſelves, or any of them, 
their Heirs, Executors, or either of their Heirs, &c, And the Action 
was here bzought againſt one of the Obligozs onely , the other 
then living: UWhereupon the Defendant demurred in Law, Ind 
whether this Bond be joint and ſeveral, oz onely a joint Bond, 
to be ſued againſt them both, was the queſtion : Jt was urged 
foz the Defendant, that the Obligation was ſealed aud deli- 
vered by both of them jointly, and was a joint Bond, andthe 
woꝛds ſubſequent, or either of us, (in reſpect one of the oblignyg 
was to be diſcharged thereby, it being uncertain which of them) 
was therefoze void. And it differed from the Caſe in Dyer fol. ig. 
where the were bound in an Obligation, Obligamus nos, & 
utrumq; noſtrum, &c. The Bond there is joint and ſeveral alot 
them being ſo bound at the beginning : But it is not ſo here; fo 
firſt, both of them are here bound, and afterwards follow thele 
woꝛds, Or either of us; And the Dbligee hath accepted it as a 
joint Died, and ſo ought to purſue the ſame: But it was held 
by the Court, that the acceptance here is not material, as tothe 
election, but it till remaines at the pleaſure of the Dblige to 
ſue them jointly and ſeverally. Ind the joint delivery of the 
Bond (hall not make it to be a joint Bond, and not ſeveral; The 
ſame being by the Law joint and ſeveral ; And in this Cale kt 
and vel are all one, Ind the Court thereupon overruled the de: 
murrer; And Judgment was given, and entred foz the Plaintif. 
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Doyley verſus White, Hill. 6. Tac. rot. 853. 

Ction fo2 the Falſe Impriſonment of the Plaintiffs wife: 
A The Caſe appeared to be; One Leonard Loves bꝛought 

an Action of T reſpaſſe in the Common Bench againſt lu- 
lian Godard, Widow, Hanging the ſuite > che takes Doyley to 
husband ; Judgment was given againlt Iulian Godard, and a 
Writ was directed to Whice the Defendant, being then She- 
rift , Quod caperet Iulianam prædictam, per nomen of Iulian 
Godard; ad ſatisfaciendum predict. Leonard, pro damnis, &c. 
The Defendant made a ſpecial Juſtification , That at the time 
of the Action bzqught againſt her, che was lulian Godard , wt- 
dow: But at the time when the capias ad ſatisfaciendum was 
Executed, and che thereupon Arreited and Jmpaſoned, che was 
the wife of Doyly ; Uhereupon the Plaintiff Demurred in 
Law, and it was adjudged fo2 the Defendant : Foz the whole 
Court was of opinion, That if an Action be bzought againſt a 
widow, who is tound guilty, and befoze Judgment takes an 
husband , That the capias ſhall be awarded againſt her, and not 
againlt her husband; ind in this Caſe of her ſubſequentMariage 
with Doyley (He not being ſo much as once named in any 
part of the Recozd) if the Sheriff had returned that che 
now was married, he would have falſified all the pꝛocæd⸗ 
ings : And therekoꝛe they reſolved , that the Action was not 
maintainable, | 


Matthew verſus Craſs. 


Ction, Fo2 theſe woꝛds: Thou art an whoremaſter , for thou 
haſt lain with Browns wife, and hadſt ro do with her againſt a 
chair; By reaſon of which woꝛds he loſt his Marriage, ad dam- 
num) &c. After Uerdict koꝛ the Plainiff, it was moved in ar⸗ 
telt of Judgment, that the woꝛds were not Actionable, but era- 
minable onely in the Spiritual Court : And that this was the 
birt pꝛelident, where loſs of Marriage was ever laid fo2 woꝛds 
ſpoken of a man; And ſo, nct like to Anne Davies caſe, Co. 4. fol. 
16, But it was conceived by the Court, that there was not any 
diſkerence betwirt the Caſes, as to the hinderance of Marriage 
either of a man oꝛ of a woman: Uhich being alledged in this 
Caſe, and a tempozal loſg and damage to enſue thereby , al- 
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though the crime is to be puniſhed in the Cccleliaſtical Court, 
ret theſe woꝛds give the Tempoꝛal Court Jurisdiction, and 
makes them here Actionable : Do the calling ok one Baſtzg, 
is triable and determinable in the Spiritual Court; yet when 
matter ſubſequent is laid which is triable in a zl 
Court, (as to entitle himſelf to be Heir, oz where he Chews 
ſome poſſibility of being Meir) this maketh the calling of 
him Baſtard to be actionable at the Common Law. Do here, by 
reaſon of the allegation of his loſs of Marriage, by theſe wont 
— — 22 is maintainable; and Judgment was given in 
intilt. 


The King verſus Sorel, 


AN Endictment, Foz ſtopping of water, was quaſhed as in- 
ſufficient ; The wozds being,Quod quædam pars aquz was 
by him ſtopped; which woꝛds are tw incertain: Foz by Croke 
ultice, it ought to have been Quædam pars terræ aqua cooper; 
d by Doderidg, Magna pars aquæ, actoꝛding to Luttrels caſe, 
Co. 4. fol. 88. & Dyer 248. which were to that purpoſe cited; 
WMhereupon the party endicted was diſcharged. 


Rawlins verſus Barret; & Porter verſus Agar. 


JT was reſolved this Term by all the Court in theſe Caſes; 
That a Writ of Erroz doth not lie upon the firſt Judg⸗ 
ment, either in a Writ of Partition, oz Account. | 


Kipping verſas Swayn. 


Ebt, Upon the Statute of 2 Ed. 6. foz not ſetting 12 

of Tithes; and declares , That he was Pzopieto 
the Rectoꝛy of B. in the County of S. foz the Term of le⸗ 
ven years ; And that the Defendant was occupier of Lands 
within the ſame Pariſh foz ſix moneths, by a Demile 
made 10 Martii, 10 Jacobi: And that the Defendant 27 
Auguſti Anno prædicto did cut his Coꝛn there growing; Ind 
upon the 10 of September next following, the Defendant, 
being Subditus dicti Domini Regis, carried away the ſaid Com, 
not ſetting out the tenth , accoꝛding to the Statute: The De⸗ 
fendant pleaded Nil debet, And it was found foz the Plain⸗ 
tiff; And now moved in arreſt of Judgment; Firſt , that the 
Plaintiff by his own chewing had no cauſe of Action againll 
the Defendant ; Foꝛ the Defendants Intereſt in the Land was 
determined befoze the Tithes were carried away: But the Court 
held it to be no Exception ; Foz although his Jntereſt in the 
Lands was determined, yet he remained owner of the Con: 


Foz if Coꝛn be cut down, although a ſtranger take it away — 
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Jacosr Regis in Banco Regis. 


dor ſeverance » yet an Action by this Statute will lie againſt 


him. Exception was taken, becauſe the Plaintiff ſaid, 
He was Subdictus dicti Domini Regis; Foz the Dtatute refers 
Subgitus to his politick capacity; But dicti goes to his natural 
and ſole capacity, And fo the fozte of the Statute chould de 
determined by his death. Ind this was held by thꝛe of the 
Judges to be a fault incurable ; Bnt Houghton doubted there- 
of, Ec Adjournatur. 
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of the Common Bench, was made Chief Juſtice of the 
Kings Bench, and had onely a Writ to command him to at- 
tend in that ſervice, and no Patent, which was openly read, and then 
he took his Oath to execute that Office; And Sir Henry Hoben the 
Kings Attorny, was made Chief Iuſtice of the Common Bench; 
Sir Francis Bacon the Kings Soliciter made Attorny General; And 


Henry Telverton made Soliciter. 


Mfc <: That this Term Sir Edw. Coke Chief Juſtice 


Rogers verſus Parry. 


Sſumpſit: In conſideration of 10 1, he pzomiſed to-make him 

Leaſe fo2 2: years 11 April, 9 Iac. And that the Defen: 
dant , being poſſeſſed of an houſe adjoyning , whereof ao 
was parcel, aſlumed that he would not ſuffer the Trade ofz 
Joyner to be uſed in the laid chop during the ſaid Term: Ind 
alledges in facto that he paid the ten pounds, and that the De: 
fendant the ſame day Demiſit tenementa prædicta foz 21 years 
in forma prædicta: And that upon the 10 April, 10 Iac. and fit 
the year following, he permitted one I. S. to uſe the Trade of a 
Joyner In Shopa, parcella meſſuagii prædict. contra formam af 
ſumptionis prædict. After Non aſſumpſit pleaded, and Uerdictfo! 
the Plaintiff, it was moved in arreſt of Judg ment that the de⸗ 
claration was not god; Becauſe he doth not ſay in Shopa prædic. 
no: that it was parcel of the houlſe, tempore aſſumptionis; noꝛ that 
the pꝛomiſe was made during the term: foꝛ the term may be ſur- 
rendꝛed: Sed non allocãtur; Fo2 the term ſhall be intended to cot- 
tinue,unleſs it be otherwiſe ſhewn on the contrary part. Vid. 21. H. 
7.32. Alſo the chop being parcel,ſhall be intended always parcel; 
And contra formam aſſumptionis intends, that it was the fozeſaid 
chop; And although he doth not ſhew that the demiſe was to the 
Plaintiff, yet becauſe it is demiſit in forma prædict. It ſhall be w- 
tended to be to the Plaintiff, 


Dennis verſus $44 044+ 


[DEb- upon an obligation: The condition was;UUheras he was 
obliged to pay ſuch a ſum of money, at Newton Petrachʒ It he 
paid it at Þ day at Newton afoꝛeſaid, that then, ac. The Defendant 
pleadety payment at 5 day at Newton afozeſaid,the — 


rr 


K 


—— 


J ACOBI Regis in Banco Regis. 


of Newton onely, without ſaying Petrach; Ind a Venire facias 
de novo was awarded, 


Moore verſus Goodgame. 


ER of a Judgment in the Common Bench in Replevin ; 
The Erro2 aſſigned was, becauſe in the Replevin , the 
Plaintiff alledgeth the taking to be apud Warfield in a place 
called Eaſtmedow ; The Defendant ſaith, that Locus in quo iS 
thix Acres of Medow in Wargrove, which is the Freehold of 
the Lady Periam, and made conuſante as Bailiff unto her; The 
Plaintiff replies and entitles himſelf to that Land as a Copy- 
hold parcel of the Mannoz of Wargrove ; And long plea- 
ing in Bar to 5 avowry, Replication, Rejoinder # Durrejoinder, 
the Jſue was, Mhether Infra manerium de Wargrove talis ha- 
betur conſuetudo; That the ſaid Land in Warfield is a Man⸗ 
noꝛ of Warfield demiſed and demiſable by Copy of Court Roll, 
prout, &c. And this was tryed by a Ven. fac. de vicineto Manerii 


de Wargrove, and found foz the Plaintiff, That there was 


within the Mannoꝛ of Warfield ſuch a cuſtomary Mannoz ; And 
it was reſolved by the Court, that within one Mannoꝛ there 
may be another Mannoꝛ demiſable by Copy, and that within 
that Mannoꝛ there may be cuſtomary Tenants : Fo2 as well as 
there may be a Tenant at Mill of a Pannoz at the Common 
law; So there may be Tenant at Uill , accoꝛding to the 
cuſtome of the Mannoz : Uherefoze it was adjudged accoꝛding⸗ 
ly foz the Plaintiff, And Urit of Error being bzought, Cxro? 
was aſſigned, becauſe the Ven. fac. was of the Mannoz, where 
it ought to have been of the Mannoꝛ of Wargrove and of War- 
held, which is a diſtinct Uill of it ſelf ; Sed non allocatur ; Foz 
the Jſſue being, whether within the Mamoꝛ there be ſuch a 
cuſtome 5 the Venue Gall be onely of the Mannoz, and War- 
held being parcel of the Mannoꝛ, chall be intended to be within 
it: Wherefoze the Judgment was affirmed, 


The Earl of Bedford verſusn .: + 


Reſpaſs ; Foz entring into Land in Lanygame : The De- 

fendant pleaded that the place where is thx Acres par⸗ 
tel ot a great Maſt called Hope in Lanygame, partel of the Man⸗ 
no of Biſhops-Taunton; And that the Earl ot Bedford was 
leiled in F of the Mannoꝛ of Biſhops-Taunton , whereof one 
houſe and twenty Acres of Land in Lanygame, is cuſtomary and 
Copyhold Land, demtſable, ac. in Fe; And that the Earl of 
Bedtord granted unto him the ſaid Meſſuage and Lands by 
Copy,xc, in Fee; And that within the Manno is ſuch a cultome, 
that every Copyholder of the ſaid Mannoꝛ ſhould have Com- 
mon of Eſtovers in the ſatd Walt called Hope,8c.and fo 2 
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And the Iſlue was upon this cuſtome; and found foz the Plain: 
tiff. — there was no ſuch cuſtome ; And it was moved in ar⸗ 
reſt of Judgment, that the Ven. fac. was awarded onely of 
Lanygame, and not of the Mannoꝛ, as it ought to have ben, 
Ind Doderidge held, that the trial was gud enough; Foz the 
Copyhold being in Lanygame , and the _ where being in 
Lanygame , they of Lanygame may well try that cuſtome; fo; 
the one part of the Mannoꝛ may well know the cuſtomes of thee 
ther part : But it being afterwards moved again; Coke Chet 
Juſtice, and all the Juſtices agræd, that it was a miſtngj: 
Foz the Venue ought alwayes to be of the place as large ig 
the extent of the Jſtue ; And the Allue being, whether there 
were ſuch a cuſtome within the Mannoꝛ, dic. The M 
may extend into divers Uills ; Therekoze the Ven. fac. 

to be of the Mannoz, and not of the particular Will with 
the Mannoꝛ. But if the Illue had ben , Whether the culum 
were koꝛ luch Copyholders within the Uill , there it ought w 
have been otherwiſe : Wherefoze it was oꝛdered, That a Yen, 
tac.de novo ſhould be awarded. 


Wheeler verſus Heydon, Hill. 8. Iac. rot. 1317. 


Dee. upon the Statute of 2 Ed. 6. foꝛ not ſetting out his 
/ Tythes, but carrying away his Cozn , the Tythes mt 
b ſet fozth ; And declares-that one Thomas Rock, Parſon i 
the Rectory of Scripton, let unto him the Rectozy fo2 ſix years, 
if he lived ſo long and continued Parſon there; And that the 
Defendant; being an occupier of ſuch Lands ſown with wheat 
within the laid Parith, reaped and carried it away, the Tythes 
not being ſet foꝛth, ac. And avers the life of the ſaid Thoms 
Rock, and that he continues Parſon, ir. The Defendant pla 
ded Non debet; And a ſpecial verdict was given, that nu 
ſon made the Leaſe ko ſix years, if he lived ſo long; Ind th 
woꝛds, if he continued Parſon, were not within the Leaſe; Jnd 
they found all other points accozding to the declaration; Jn 
ik tc. Ind hereupon it being moved and argued at *_- var, 
all the Juſtices ( befides Haughton, who doubted thereot ) held 
that the variance betwixt the Leaſe in the declaration, andthe 
Leaſe found (hall not pꝛejudice; Foz it is all one in ſubſtance, 
although it varies in woꝛds: And the addition in the decls- 
ration, If he ſo long continue Parſon, is no moe then what tie 
Law ſpeaks, foz ſo the Law tacitely implies ; And theref0! 
the addition thereof is no variance in ſubſtance. Jt is allo 
30d enough foꝛ a ſecond reaſon ; Foz the Leaſe is not the ground 
of the Action, no2 is the declaration founded upon the Leaſe; 
but upon the ca away of the Tythes ; and foz remedy ol 
bis w2ong was the Action b2ought ; And the allegation of the 
Leaſe is but an inducement to the Action ; And the Jury ws 
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That he hath a god Leaſe and a god Title to ground his 
Action, although it be not in the ſame manner preciſety as he 
declares, It being found foz the Plaintiff, he Call have 
Judgement. But ik Debt had been bzought upon this Leaſe 
foz years, (nch variance peradventure would have been ma- 
teriall, becauſe the Leaſe is the ground of the Action; Where- 
foze it was adjudged fo2 the Plaintiff. Der foꝛ the tut point 
40. Ed, 3.3. 12. Ed. 3 Variance 77. Ind fo the ſecond point, Plowd. 


32, & 191. H. 6. 29. 3 H. 6. 25. 


De la Hay verſus Vaughan, Paſch. 11 Jac. rot. 416. vel. 486. 


fiber of a Judgment in the Common Bench; Foz that the 
Plaintiff, being an Attozney in the Common Bench, ſued 
an Attachment of priviledge againſt the Pefendant, and re⸗ 
cobered againſt him by Non ſum informatus. And the Crro2 
aſſigned, becauſe the Plaintiff did not find pledges de proſe- 
quendo, And this being certified, and in Nullo eſt erratum 
pleaded, it was fo2 this cauſe reverſed. Vide 9 Ed. 4. 27. 
18 Ed. 4. 9. 2 H. 7.1, 12 Eliz, Dy. 288. poſtea fol. 


Pyot verſas the Lady St. John, Mich, 7, Jac. rot, 3214, in C. B. 
Ru Pyot Alderman of London, as Aſligne of Sir Oli- 


ver Cromwell, bzings Covenant againſt Katherine Lady 


St. John, Foz that, whereas Sir Oliver Cromwell being ſeiſed 
in Fee of a Meſluage in Bednall Green, and poſſeſſed of a Leaſe 
{02 divers years yet enduring, (chewing of what Leaſe and 
how he came thereunto) let boty the Youſes ⁊ the Courts, Oꝛch⸗ 
ards, and Gardens appertaining unto them, tothe ſaid De⸗ 
fendant fo2 ten years by Jndencure, wherein che covenants 
to repair the Youles, Edifices, and Buildings, with neceſſary 
reparations ; and that che would maintain and keep Dimiſſa 
præmiſſa with — and Fencing, and at the end of the Term 
would leave Domus et alia præmiſſa, ſufficiently maintained, 
repaired, paled, and fenced : Ind chews that by a Ded he 
granted to the Plaintiſt the ſaid Reverſion in Fe, and by a- 
nother Deed the Reverſion foꝛ years : Ind that the Defendant 
attourned upon the ſeverall G2ants; Ind that at thetime of the 
Leaſeand G2ant of the ſaid Reverſion, the Youſes were well 
repaired; Ind that after the Gꝛant unto him of the ſaid Re- 
verſion, Diverſa domus loca, parcella, & res eorundem tenemen- 
torum, & præmiſſorum de- caſuat. dirupta & fracta fuerunt, & in 
de-caſu devenerunt; Et diverſæ aliæ parcellæ & res eorundem tene- 
mentorum & præmiſſorum eiſdem præmiſſis affixa ab · inde avulſa 
& aſportata fuerunt, prout ſequitur &c. And inſtanteth in the pave⸗ 
ment of the Court, the carrying away of the Locks and Keys 
a Cupboard, the bzeaking of the Glafe in the windows, the 

U n carrying 
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carrying away of a Dhelt which was not Tewn to be fired, x, 
And it was hereupon de murred, and adjudged foz the Plam 
tiff; And upon writ of Inquiry of Damages, entire Dama⸗ 
ges were given, to 1001. and Judgement acco2dingly,and there: 
upon Error bzought : Firft, upon the matter in Law, becauſe 
he having two reverſions, the one in Fee, the other fot yearg 
granted by ſeverall Deeds, and at ſeverall times, and coul 
not therefoze have one Action, but ought to have bzought fe. 
verall Actions. But all the Juſtices held, That it may well e: 
nough. And Coke ſaid, that it was ſo reſolved upon argument 
in the Common Bench; Foz one may hare an Action of Wt, 
upon ſeverall Leaſes, and upon ſeverall grants of a Reverſic, 
aud a Formdon upon ſeverall gifts; and upon the ſame reaſhy 
he may have one Urit of Covenant. Decondly, it was objenyd, 
That the aſſignment of the bzeach is in not repairing of the 
pavement, which is out of the Covenant, foꝛ it is neither built 
ing, paling, no2 fencing; And Damages are given foz it, and 
the Damages be entire; Sed non allocatur; Foz it is withinthe 
intention of the Covenant, and it is quaſi the building; and with 
in the wo2ds, leave them ſufficiently maintained, repaired, &, 
And the not repairing may be matter of value, c much prejudic 
to the Leſſo2,Thirdly,it was alledged, that the allignment of 
bꝛeach in glaſſe being broken, cannot be in glaſſe which is but 
cracked; Ind it is not within the intention of the Covenant; that 
ſuch petty things Could be a breach thereof; Sed non allocam. 
Fourthly, it was alledged, That the carrying away of a (lf 
which was not chewn to be fixed, was not any b2each : Sed mn 
allocatur; Fo2 it ſhall be intended, fixed: And it is ſaid that di 
verſz res affix aſportatæ fuerunt. Wherefoze without argumm 
the Judgment was affirmed. 


Rich verſus Kneeland. 


42 upon the Caſe; Whereas the Defendant was a un 
mon Bargeman,# uſed to carry foz hire from London to bi 
ton, and other places in Kent, That he Delivered unto him! 
Poꝛztmantle and zol. therein to carry, and gave unto him 20. il! 
the carriage; And that the Defendant tam negligenter cuſtody 
that it was taken from him by perſons unknown , and bo he 
loft it: The Defendant pleads ( conf the receipt ) that f 
was a common Bargeman, but that he tearing to carry it de 
livered it to I. D. to carry, and that he gave notice thereof to l 
Plaintiff, a he agred thereto, & diſcharged him of the carriage; 

The Plaintiff travers that he did not diſcharge him; Andil 
was thereupon demurred, and adjudged foꝛ the Plaintiff ; fot 
the delivery by this aſſent is not matertall; But the onely mat- 
ter Traverſable is the diſcharge, which is iſſuable, and found 
fo2 the Plaintiff. In Error being bzought,was aſſigned;Firb* 
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canſethis Action lies not againſt a common Bargeman without 


ſpeciall promiſe. But all the Juſtices and Barons held, that it 
well lies as - a common Carrier upon the Land. De- 
condly, they held, that the Traverſe was gwd; UWherefoze the 
Judgement was 


Barrons verſus Ball in the Exchequer Chamber. 


rmed, 


An foꝛ theſe woꝛds , Thou art a murtherer, for thou art the 
fellow that didſt kill Mr. Sydnams man. And he doth not Chew 
that any of his ſervants was ſlain, nec innuendo any that was 
lain · Upon Not guilty pleaded, it was found fo2 the Plantiſt, and 
adjudged foꝛ the Plaintiff in the Kings Bench, and Error thereof 
brought in the Exchequer Chamber, and foꝛ that cauſe reverſed. 


Ratcliff verſus Michael in the Exchequer Chamber. 


Ction fo2 woꝛds, Thou art as bad as thy wife when ſhe ſtole 

my Cuſhion ; And Travers that any Cuſhion was ſtoln; 
Ind after verdict koꝛ the Plaintiff,aud Judgement given in the 
kings Bench, it was reverſed fo2 this cauſe in the Exchequer 
Chamber, fo2 t is not averred that there was any felony com⸗ 
tmtted; And then it is not any ander. 


King werſus Bagg in the Exchequer Chamber. Trin. 8. Iac. rot. 13, 
Evo of a Judgement in the kings Bench in Action foꝛ woꝛds 


Mr, I. D. was robbed of 4ol. and 100, marks worth of Plate; 
and Alice Bagg, (innuendo the Plaintiff,)and T. S. had it, and for that 
1 be hanged; Upon not guilty pleaded, and verdict and 
Ju 
that 


ement foz the Plaintiff, it was now aſſigned foz Error, 
that an Action lies not foꝛ theſe woꝛds; Foz he doth not ſay that 
the ſtole it, and it may be they came to it by lawfull means: 
Ind although he ſaith, they will be hanged for it, thoſe wozds by 
will not maintain an Action, and they doe not infozce 

the firſt wozds; UWherefoze the Judgement was reverſed. 


Wharton verſus Sr. Edward Muſgrave, in the Exchequer Chamber, 


Por in the Exchequer Chamber; the Error aſſigned, foz that 
Debt was brought in Cumberland, Suh: Judgement had by 
confeſſion, and a Scire facias bought againlt his Erecutoz, in 
Midd. and Judgement there foz the Plazntiff, where the Scire 
facias dug t to have been bzoughyt in Cumberland, where the 0- 
ziginall was bzought, and not in Midd. although the Judge⸗ 
ment was there by conkeſſion at Weſt. Foz the Scire tacias ought 
always to purlae the fir Action; Wherefoze the Judgement in 

the Stire facias was reverſed. 
Uu z Jordan 
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Iordan verſus Wikes. 


Iectione firmæ of a Leaſe of Ew. Brigman 23 Octob. 9 Iac. gf q 

Melluage and Lands in W )heature Aſton fox five years; wy 
on Not guilty pleaded, it was given in evidence fo2 the Plaintiff, 
that Edw.. Bridgman claimed to that Land in right of his wie, 
and made that Leaſe foꝛ trial of the title: The Detendant chem 
that the Leſſoz was dead after the Jndcnture > and he; 
foze the Action bꝛought; Do the Leaſe being made hy 
him onely without his Feme, is Loid,and deter minable byhjz 
death, and it cannot be ſuppoſed he doth adhuc tenere extra jul. 


ſeſſionem: And although he might be found guilty foz the 


Ejectment, yet he cannot te guilty againſt him, fo2 withholding 
tte polleſſion after the death of the husband; And the Lei 
hath no caule, as this Caſe is, to have any Habere fac. poſſeſſions 
But the Court held, that in regard the Feme had not entred af- 
ter the death of her husband, the Leaſe is not Determined no! 
void after the death of her husband, but voidable onely. 


Bartholmew verſas Belfield, Trin, 11 Iac. rot. 924. 


PBcor bzought by Iohn Bartholmew, Son d Heir of Tho, Barthol- 
mew againlt Hen.Belfield, given by Default in the Coma 
Bench, Trin.4o Eliz. in a Formdon in deſcender , againſt Tho. Bu- 
tholmew the Father, foꝛ a Peſſuage and Lands in Sunniaghilin 
the County of Berks ; The Plaintiſt aſſigns foz Erroꝛ the De 
fault of the Marrant of Ittozny who was foz the Derftandant 
inthe Formdon ; Henry Belfield ponit loco ſuo Dawly A. 
tornatum ſuum, without putting his name of Baptiſm (which 
was Anthony) Vid. 15 Eliz. Dy. 336, 365. & 105. Mhich lam 
to be Erroꝛ, not aided by any Statute, noz amendable: The 
Defendant in the Urit of Error pleads in Bar a Fine with four 
— — firſt Pꝛoclamation 23 Tune, Trin. 44 Eliz. T 
econd Proclamation 16 Novemb. Mich, 44 Eliz. The third pw 
clamation 28 Ianuary, Hill, 45 Eliz, The fourth Pꝛoclamatim 
13 Mail, Paſch. primo Iac. accozding to the Statute of 31 Ela. 
Uhich Fine was levied to Iohn Serle and his Heirg, of the 
Melluage and Land in queſtion, to the uſe of him and his 
Heirs, with warraney ; And the time of the Engrolſing the Jirk 
was chewn in the Plea; Ind that by vertue thereof Loh. Serle 
entred, and was ſeiled of the faid e and Lands to tif 
uſeof him and his Heirs ; And demand Judgment, whether 
the Plaintiff chall be received to bꝛing a Writ of Error, 0200 
aſſign Erroꝛs againſt this Fine AY — ; UUhert- 
upon the Plaintiff Demurred:Ind two points were moved at 
the Bar by Damport foz thePlaintiff ; Firſt, whether he who is 


onely Tenant to the Writ, and not Tenant to the Laud, as the 


TS ES 


= ASS SES 


N N KRN FTS ANR MS DO SSETWSEESECTSRTTET SS 7 


ä — _——— 


JacosBr Regis in Banco Regis. 


333 


Delendant here appears to be, may plead this Plea which goeth 


in Bar of Erro2s : And ſecondly, whether the Bar be good. And 
it was reſolved by the Court upon ſolemn argument , That the 
Tenant to the ſuit may well plead this Plea. Vid, 9 H. 6. 46.8 
47, 47 Ed. 3.7, 8. Dir Rich, Walgraves caſe, Fitz. Nat. Br, fol. 
107, K. & Cok. 3, the Marqueſs of Wincheſters caſe, Decondly, 
t this Fine, and five years paſſed without bꝛinging a Mrit 
Error is a god Bar, (by the woꝛd Actions) within the ſecond 
ſaving of the Statute of 4 H. 7. cap. 24. Ind Coke Chief Ju- 
ſtice remembred Mandevills Caſe to be ſo adjudged upon ſolemn 
argument in the Exchequer Chamber 27 Eliz, That if one hath 
xight to a Mrit of Error, and ſuffer five years to paſs without 
banging that UUrit,he Gall be Barred by that fine and five 
years paſſed ; Ind ſo it was ſaid to be adjudged 28 Eliz. in Bar- 
ton and Harvies caſe & Damports caſe 5 Eliz, Dy, 224, againlt the 
opinion in Zouches caſe Plow, 373, Vid, Cok, 10, Lampets caſe, & 
Co,10,98, & 99, Seymors caſe, | 
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Marſh verſus Brace. 


DE upon a Leaſe foꝛ years, and demand Rent foz two 


years and an halte, ending at the Annunciation laſt pal; 
The Pefendant pleaded, that befoze any Rent due, he al: 
gned his eltate and intercſt to 1. S. who payed the Kent to thy 
Plaintiff fo halfe a year due after the aſlignment, which he gc- 
cepted from his hands: Ind it was thereupon de murted, beraul 
it is not alledged that he gave notice unto him that he was A 
ligne, alſo becauſe the contract continues betwixt the Leſſo2 and 
Leſſee during the Term, notwithſtanding this Afſignment, But 
all the Court reſolved, that this aſſignment and acceptance of the 
Kent from the hands of the Aſſignee is notice in it ſelf, and ana: 
græment that he is his Tenant; and then he may not after: 
wards reſoꝛt back to the Leſſee ; And the Bar is god to a com: 
mon intent, and it ſhall not be intended but that he knew hin 
to be his Tenant, and ——— as his Tenant, unleſle te 
contrary be ſhewn: Uheretoze it was adjudged fo2 the. Defen: 
dant, It other matters were not chewn, ac. 


Sir Chriſtopher Heydon verſus Godſalve. 


—*Rror of a Judgment given before Thomas Fleming Chict 
Juſtice, and Juſtice Doderidge, in an Aſſiſe of Novel diſſeiin 
againlt the ſaid Sir Chriſtopher Heydon by Roger Godſalve of 
Lands in Baconſthorp in the county of Norff. The Defendant 
confeſſed that he was tenant, and that the Plaintiff was ſeiled 
in Fe, and could not deny but that he diſſeiled him; Upon which 
confeſſion the Plaimift releaſed the damages, a had Judgment 
to recover ſeiſin per vilum recognitorum: And thereupon UWrit of 
Error wãs bꝛought; and the Erro2 aſſigned, becauſe the Judg- 
ment was Quod recuperet ſeiſinam per viſum recognitorum,where- 
as the Alliſe was never taken, but Judgment given upon con- 
keſlion: And upon this Erroꝛ aſſigned,it was demurredʒ; And af- 
ter argument at the Bar, reſolved by the Court to be no Erro: 
Foz although the Aſſiſe was not taken, yet the Juroꝛs had 
the veiw by intendment given unto them befoze the Aſſiſes 
by the Sheriff as he is commanded, and they are called 
Kecogmto2s, and ſo are intituled Nomina Recognicorum; and 
the ſubſcription is Summonitio Recognitorum z And alten 
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the Iſſiſe is awarded upon the plea in Bar, and the ſeiſin and 
diſſeiſin is confeſſed in right of the damages, which is but an 

of office, vet they be called Recognitores; And although 
they never paſſed on the Aſſiſe, ret Judgment ought to be, Quod 
recuperet viſum per recognitores; Foz otherwiſe, if he Gould be 
rediſſeiſed, he could not have a Urit- of Rediſſeiſin; foz that 
ough! alwayes to be by the Jurozs of the firſt Aſſiſe, by whom 
the view of the leiſin was given: Ind if all theRKecogmitozs of the 
Alile be dead, ſo as there be not two of them alive, who with o⸗ 
thers may inquire of the rediſleiſm, the Mrit of Rediſſeiſin fails, 
as Nat. Br. 189. 8 Hen, 8. 23 Aſſ. Pl. 7. 33 Ed. 3. Rediſſei- 
fin 7. 40 Aſſ. 13. Mheretoze upon theſe reaſons , and upon 
beiw of a pzeſident 4 Jac. of ſuch a J —— — befoꝛe Pop- 
ham in an Alliſe, where the diſleiſin was » and ſearch 
made, and the pzeſident found accoꝛdingly, It was held by them 
all, that the Judgment was god; And if no pꝛeſident had been 
ſhewn, yet it ſtands with reaſon that ſuch a Judgment Could 
be god; Foz otherwiſe, by the tenants Act, there never could be 
a Rediſletſin ; Uherefoze the Judgment was aſtirmed. 


Wats Cafe. 


ohibirion was pꝛayed to the High Commiſſion Court, fo2 
one Warts, Parſon of S. (who was there depzived foꝛ incon⸗ 
tinency, and another pꝛeſented to his living, and he thereupon 
Nocuring a pardon to be reſtozed to his benefice, was afrer- 
wards ſued and pzoceded againſt foz coſts of ſuit ) to ſtop therr 
proceedings (he having obtained the pardon, befoze the ſentence 
was given) And it was allowed per curiam ; Foz though ano- 
ther be Plaintiff in ſuits in theCourts of Starchamber oꝛ High 
Commiſlion, yet they be the Kings ſuits, and he may pardon 
them : And ik the Pardon comes befoze any ſentence given they 
ſhall not afterwards give any ceſts, as Co. 5. fol. 51, Halls Caſe. 


Heath verſas Rydley. 


Nan Action of Debt, at the Common Law; Judgment being 

againſt the Defendant, and day given to move in arreit 
thereof, he in the interim pzeferred his Bill in Chancery, and ob⸗ 
tained an Jnjunction to ſtay Judgment and Execution: But not⸗ 
withltandiug,theCourt granted both;Foz by the Statutes of 27 
Ed. 3. cap. i. & 4 Hen.4.cap.23. Akter Judgment given, (be it in 
plea real oz perſonal) the party ought to be quiet, and to ſub- 
mit thereto ; Foꝛ a Judgment being once given in curia Domini 
Regis,ought not to be reverſed, noꝛ avoided, but by Error, oꝛ At- 
taint : Ind in the ſame term upon a Prohibicien to ſtay pꝛocedings 
intheCourt of Requeſts, it was delivered fo2 a general Maxime 
nLaw, That if any Court of equity doth intermeddle po — 
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cap. 5.) aſſeſſed a Fine upon the cu lage of D. and appointed i 


allowed ok his pardon. 
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matters pꝛoperly triable at the Common Law, 02 which con⸗ 
cern Freehold, they are to be pzohibited ; Foz neither Writ of 
Error, 02 Attaint can be bꝛought to reverſe the decrees made in 
thoſe Courts. Otherwiſe it is upon trialls at the Common 
Law ; Foz all matters are there Decided either by a Jury of 
twelve men, againſt whom ( if they erre in their verdict) an At. 
taint licth; 02 by the Judges, where if they errein their Judg⸗ 
ment, the party grieded may bzing his Urit of Error. 


Hetley verſas Sir Iohn Boyer, Sir Anthony Mildmay, and others, 


TY Defendants ( being Commiſſioners of Sewers in thy 
County of Northampton; Upon the Statute of 23 Hen, g, 


to be levied by I. S. and another, upon the Catle of Herley , and 
they to ſell them foz the Fine; Which accozdingly was dun: 
Whereupon Hetley bzought his Acton in this Court, and had 
—— — them; Foz which he was called befor the 
laid Commiſſioners, w_ ſtrongly importuned hem to releaſe 
the ſaid Action, but her they committed him to Pererbo- 
rough Gaol ; Their CUarrant to the Gaoler being, To take the 
body of William Hetley, and him there to keep without Baile and 
mainpriſe , till he ſhould hear further from them of ſome orderty 
be taken for his delivery: Hereupon the Court was now mile 
fo his diſcharge, and koꝛ an Attachment againſt the Commuſlis 
ners: UWhich being awarded, returnable the Term following, 
and ſome of then paeſent in Court, they were Fined and 
committed; Foz it was held, that the Uiarrant by them made 
was in Direct oppoſition to the Authozity and Judgment of this 
Court ; Ind that the Commiſsioners of Sewers cannot tax 8 
whole Townlhip , but it ought to be done ſeterally, and au 
po2tionably to every inhabitant to himſelf, as it was adjudged 
in Cokes 5. Rep. Rooks Caſe. And that the woꝛds of the Statuti 
cf 23 Hen. 8. cap. 5. Left to their diſcretion, ought to be ſana di- 
cretio, which is, diſcernere per Legem quid fit juſtum; But herein 
appeared an apparant malice, to unpoſe a fine upon a townſhip, 
and one man therein to be onely puniſhed. But Sir Anchooy 
Mildmay, (being Chief of thoſe Commilſsioners ) not then ap- 
pearing in Court, accoꝛding to warning, in Termino Paſch. 12 
Jac. An Endictment fox a Premunire was dꝛa wn againf himup⸗ 
on the Statute of 27 Ed. 3. cap. 1. foz that his illegal acting as 
a Commuilioner ; Who being thereupon Fined foz that oltente, 
obtained the Rings pardon, and in Mich. Term following 
moved foꝛ an allowance thereof; which being read and viewed 
by the Court, the wozds thereof were, Omnes & ſingulas offenſi- 
ones, trangreſſiones & contemptus. Coke Chief Juſtice thereupM 
made a queſtion, Whether by this pardon the Judgment in the 
Premunire was releaſed ; That Judgment being, It ſhall be done 
unto him as with the Kings Enemies: But afterwards the cy 
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Child verſus Durrant, Hill. It Jac, rot. 155. 


D Udita querela ; 105 + 4 ah: Durrant, — 
Dd 4s 10 Jac. bought Treſpaſs in the kings Benc 
772 Againſt Child, and damages were alleſſed to 
oe ne gr fn u we en 
rt 
2) VE Nor afterwards in Paſch, 11 Jac. Child 
2 20ught a Writ of Error ; and Judgment 
nas as affirmed in the Exchequer Chamber; 
ind 51, 10 8. there aſſeſſed fo2 coſts, foz delaying the execution: 
Ind that Durrant, did not enter the firſt Judgment; but mean 
between the firſt Judgment, and the Judgment in. the Writ 
of Error he releaſedto Child, all Executious and Demands; 
et not withſtanding this PT he had ſued Execution as well 
fo: the 14 I. damages, and 51. 10 8. fo2 colts upon the firſt 
ment, as foꝛ the colts upon the UUrit of Error: UWherefoze 
pzayed reliefe. Durrant, who — — in the Ition of 
= dalle, takes Illue the Releale, and found againlt him 
hild ; Indafter verdict Durrant moved in arreſt of Judg- 
by That this Relcaſe (hall not help Child the Þ in the 
audita querela , becauſe, being befoze the Judgment affirmed, 
and not pleaded ; that Execution is now upon the laſt Judg- 
ment;and ſo he (hall not have benefit of this Releaſe ; Sed non al- 
locatur; Foz he had no time to plead it: Alſo this — Judg- 
ment gh legacies the — r = — 
damage is upon 
— up on the lecond: Uherefoze this Releaſe —— 
to it: And although the Execution be entire, yet that is ng 
cauſe of diſcharging the whole, but onely of the firlt damages 
and coſts, but not quoad the coſts aſſefſed upon the Judgment 
affirmed * Wheietoze it was adjudged that xs he ould be dif- 
charged quoad them, but not quoad the ſecond coſts ; And he was 
reſtozed accoꝛdingly. 
* * Marſhan? 
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Mayſham werſus Jolles, Mich, 11 Jac. rot. a0. 


rer of & Judgment in the Commun Sench; in Debt tig©y 
an Obligation of ſixty pounds; oyer deus Femanded 
Evan as was entred in hæc verba, &c. pro fexaginta, FA 


inta; And upon this: parignce, it was demurred in Law, and 
udgment given, au Kante d Error upon, 


this point aſſigned foz Erroz; And without argument, th 
Judgment wap affirmed. Foz it was held, that the Obligs⸗ 


tion was god; And the woꝛds all one in in 
Crawley verſus Lydgeat, Trin. 11 Jac. rot. 822. 


o querela ; Foz that whereas the ſaid Thomas Crayje, 
andone.[pha Bare, were obliged joyntly and ſeverally 
the: 110 l. And the! nt in Mich. 7 lac. te 
covered in the ſaid Common Bench. the ſaid John Bite 
. againl þ now Jl 
in Ben 
tilt, and retovered the laid Debt, aud 7 1, 12 8. foz colts; Ai 
that the Delendant 16 Octob. 10 Iac. ſued an Elegit agu 
Iohn Bate: Whereupon was returned, that he had gods tothe 
value of 101, which were delivered jn Extent, and Lands ta 
value of 20 l. which he held foz the life of Alice Shelton by 
the moytie whereof he had in Extent; And 
had taken that infſatisfactionof his Debt, yet he had p 
a Capias ad ſatisfaciendum fog the ſame Debt againſt the tun 
Plaintiff, and had taken him in Execution; Foz which he pa 
ed remedy : And upon this declaration it was demurred, thit 
theſe two ſeveral Judgments are upon one ſam? , and 
upon one ſame cauſe, and toz one and the ſame Debt, of 
he ought to have but one Execution wich latisfactiom 
untill ſatisfaction he may have Execution againſt them laue 
rally, which is the reaſon in 4 Hen. 7, 8. & 29 Hen. 8. Execit, 
132. That although theone be taken in Execution by Capi, 
he may have a. Capias againſt the other, bergule it is uot m 
fatisfaction ; Fo2 the body is but a pledge fo2 the Debt, and i 
ſatisfaction; But when he hath taken fozth an Elegit, which 
is returned ſerved, and Lands delivered in Extent, That is as 
fatisfaction, © is an end of the ſuit, and the Law accounts it as 
a full ſatigfaction ; Foz he is to hold the Land untill he de 
fully ſatigfted,and all never afterward have any other remel?: 
UUich is the reaſon, that at the Common Law, after the Elegi 
is returned ? ſerved) if the Land be afterward evicted, he never 
thall have a reextent oz any other remedy. Foz the Law reputes 
mas ſatisbed: And lo by the Statute of 32 Hen. 8. if patt 
extended and not all, he Gall not have a rextent » bo p 
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dan old the teſidue untill he be latigſied; and the Law will 
nor make any kractions: But being fatished fox part, by the 
he hall not teſou after to another execution. And Coke 
ſkid, the reaſons yielded in the bons be, that after an Elegit 
taken; he wall not have a Capias; Foz it is intended Quod ele- 
it ſibiexecutionem, it appears fo the Retoꝛde but that 
298 doch it) untill it be 
teturned) And the taking of the Land in extent fo2 the Debt, 
is in Judgment of Law, as it he had taken a Leaſe fo2 years in 
action of the Debt: Ind if he had taken fatisfaction of 
the one, he never ſhould take execution againſt the other, and 
that is his full ſatisfaction in Law; that although this Execu⸗ 
tion is afterward reverſed, yet he chall not have any other Ex⸗ 
ecution ; TWhereupon all the Juſtices delivered their 4 —— 
ſeratim, that the Execution was not well taken: Uherefoze 
it was awarded that he ſhould be diſcharged. Vid. Co. lib. 5: 
fol. 17. 9 Ed. 4. 31. 50 Ed. 3. 745 34 flew 6, 20. 21 Hen. 


7. 19. 


Hutten voſu Bech, Mich. 11 fac. rot. 66; 


A Ccion foz wozds ; Whereas he was Conſtable and Church- 
warden ol Aunſtie in the County ot Lincoln; and by reaſon 
o thoſe offices 1 divers ſumms fo2 the uſe of the in⸗ 
— 9 of the Uillage, and behaved himſelf truly in 
thoſe offices, that the Defendant ſpake theſe 


T um, RIG haſt beguiled and deceived the town (innuen- 
oe 'olde inhavitants of the Uillage of Aunſtie) upon thy accounts of 


41. And it is no marvel thou groweſt rich, when thou deceiveſt 
the Town: 


164 Not guilty , und found 
again it was mov that theſe wows be not actio⸗ 
they be to general: Indof that opinion was the 
. Foz to ſap that he is a cozener, and cozened ſuch 
f hl money, 28 as it . 1 1 2 
uncertain cozeni althoug 
den dee that tele raver efoven tk an Officer (woꝛn. 
and toucheth him in point of his Office with pe „it was 
held not to be material, Fe Foz this Action is not it poinrt of Df- 
fice, no2 is it an apparant affirmative that he is perjured: 
Wherefoze it was adjudged foꝛ the Befendant. 


Freeman verſus Sheet, 


bt Obligation ok 100 1. The condition 
pertoꝛm the W * 1.8. 7, The wet 
. un Tan by Sheet the Wübe 
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ceale > and that the ſaid Freeman Gould fi land acquitted de 
qualibet materia in ead. contenta;. And .avers., e 
any further pzoſecute the ſaid ſuit;And that the P 
amp ſtetit = ns of che raid matter 1 t B41 and 
ozmance matters; Plaingif 
— chat beto:e the ſubraſtion the ſaid Defendant 
quandam billam in ery 
Mibited e Chaneery and - mo 
n Chancery 
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as the bos be befoze cited 2 5 1 
he ſtaret 4 ◻œ＋œꝰ that t is no mo 
trement he hall be deb; which is | Mo 
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the other, that is a g n d, 


N 
1 


ly of em 84 Re 18, 22 flen, 6 F-36 k 


— tha this Rephcation was not gad, becauſe it is nt 
Ae Sub was futd fozt t 
as the Sorten dam 8aſtuered chern Y PLAY 


2 


| then is 
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| Vale ver ſus Feild, 


Jefione fi firmz of a Leaſe of Robert Arden; Ind declarts 

of a Leaſe made at Cardeworth, of Lands in parochia de 
ardeworch pre The Defendant pleaded Na wilry, ande 
aint him, it was moved in arreſt of Judgment: 

he 2 5 was awarded de parochia de Sanden n whert 
ben de villa de Cardeworth ; For 2 parochia 
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But all the Court held it was god enough foꝛ ( prædicta) made 
them all one; And the Court Hall not intend that the Parich 
ectend into other Uills then Cardworch : And although a Pa- 
nth may extend into mooie Vills. yet it all not be lo inten- 
ded, ly when it is ſaid, Parochia de Cardeworth prædict. 
And e the Ven. fac. awarded de Cardewworth, oꝝ de parochia 
de Cirdeworth ts well enough: UWherefoze bythe opinion of 
the thole Court it was adjudged fo the Plaintiff. Vid. 4 Ed. 
4.38. 22 Ed. 4 2. 


t Chriſtopher Heyden vſs Roger Godſalve and others. A 
urtt of Error was ht returnable in Parliament, ofa 
Judgement given in the Kings Bench in a TUrit of Error in at 
e of a Judgement in an Alliſe, quod vide ante fol: And 

this UUrit was granted upon an eſpecial petition unto the King: 
Ind now this term it was pꝛayed that execution might be 
granted, notwithltanding this writ of Error; becauſe at another 
time he had a Superſedeas upon the firit Urit of Error, where- 
by the Plaintiff was delayed in the Execution of his Judge- 
in the Alike ; and therefoze he ought not to be — 
lared by a new Writ ol Error. Vid. 5 H. 2. 22. 6 H. 7. Decond- 


l. 


carried back by 
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Termino Paſchæ Anno undecimo Sia: 


81,9 H. 5, 13. 1 H. 7 19. Ind afterward all the Juſtices deli: 
rered their ſeverall opinions c. thele exceptions. And 
they all, l efides Doderidge conceived the YUrit ill upoo the fourth 
erception,Foz there was no ſuch Recozd befoze Dr. Tho. Fleming, 
capital. Iuſticiar ad Placita, — Coram nobis tenend. aſſignat, 
being omitted, and the addition of them after theſe wozds, viz 
(Et Ioan. Doderidge milite =_ —— Loa ents ) 
refer them to the firſt. Vid. Dy 173. 2 the ſuing executions, 
they all beſides Coke chiefe Juſtice, held, that the Writ of En 
it on is ——_—_ in 8 ſelf; F = ys 1 * ja 
erſedeas te, that was upon a ement; | 
Crit of Error 18 upon another Judgement, and is in debax 
whether it be Error 02 no; and untill it be they may 
not pꝛoced to execution: And they all held that a Urit of Fam 
in 2 is by the dillolution ot the Parliament dete 
mined. | 


Mallory verſas. Lane, in the Exchequer Chamber. 


Rror in the Exchequer Chamber of a Judgement given in ie 

5. 
ory being endebted; un 3 | 

in 200l,did deliver tothe ſaid Lane two Dtatutes of Dir lun 
Wentworth of 400l. and pꝛomiſed to n 
ment and letter ol Attorney to retober and receive the 
Debts upon the ſaid Statutes, and dyed befoze auy aſlignmen: 
The Defendant; pretending himſelf- to be Executoz unto his 
Father, requeſted the Plaintiff Lane to deliver unto him the 
ſaid Dtatutes;and in conſideration that he would deliver them, 
promiſed to pay unto him 2001. at ſuch a dar; Ind L 
on his pꝛomiſe he deliveredunto him the Statutes, and that 
he had not payed, ac. Upon this, Mallory the Defendant in the 
Kings Bench pleaded Non aſſumpſic; and found agatntt hun, 
and Judgement accoꝛdingly: And now it was aſſigned foz Er- 
ror, That it was not a \ufficient conſideration to gronud in 
Action; foꝛ the Plaintiff hath no intereſt in the Dtatute, and 
the redelivery of them-untothe Pefendant, is no moze then i 
delivery of ſuch things as belong-ynto him ik he be Crecuts;, 
But it is here alledged, that the D t Mallory pretend 
ing himſelf to ve Executoz; Do ye doth not ew that he is 
Executo2,# then he hath no benefit by the delivery of the m:unto 
him Sed non allocatur; Foz all the Juſtices and Barons held it ts 
be a god conſideration; Foz when Lane had the Statutes dell 
vered unto him lawfully, although he had no aſſignment of 
them, ſo as hemight ſue them; yet he might retain them: Ind 
therefoze this redelivery. of them unto the Dekendant w_ 
without ſuit is a ſufficient conſideration:Alſo they held,althougy 
the Defendant Mallory is not Chewn to be Erecutoz, but 825 


[ 


lend be Oe LE Tat £3 I 


= ACOBI . — in 5 — 


2343 


Jacob verſas Mills. 


Rrot o à Judgment in de ouch, in a Acton 
A Gras NE eral es: The 
ded Nor guilty, and found rl 
|; Ind ſeveral dan 
Re dab wid 69 te 


ae entire Judgment was 
mw the Fe if koꝛ theſe wards firſt Ik 


d,t 
Viz. he IL yfoned J. S. (quendam J. S. adtunc defunRum 


unnendo) ſe we aver that ISTH YE" 


| | part 
as where the reſidue is found ; Mhere⸗ 
was affirmed quoad part, and reverſed 


Anonymus, Trin. 10 Jac. rot. 1153. 


DD, an Obligation: The Deferidant after Jſue de 
Durefl. at the Niſi prius, relicta verificatione dicit quod ipſe 
teſt decere actionem, nec quin ipſe fuit ſui juris & ſcriptum 
— fecit voluntarie. And thereupon Judgment entred, 
the Error aſſigned , becauſe the entry was, Quod non 
poteſt decere (Where it ought to have ben dedicere ) which 
made all the ſentence vicious and inſenſible , and is not a- 
mendable; of that opinion was the whole Court: Mhere⸗ 
koze it was reverſed, 


Courtney verſss Glanvill; 


Gn ( who was committed unto the Fleet the laſt day of 
Mich, term 11 Jac. Foz non-perfo of a decree in Chan 
hp open an Habeas corpus IE ale was infozmed to 
be luch: OClanvil ſold to Courtney, a young gentleman, a je⸗ 

well, which he pretended to be of the value of 360 l. a” 
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frth it was worth but 201. c thrte other jewels to the value d 
roo. 


and fo2 his ſecurity he tet a bond of 500 in the name o 
une Hampton, and pꝛocured an Frrion to be brought in the laid 
Hamptons name, and the Action to be confeſſed, and Glanvill paid 
all the charges of both parties; And the confeſſion was out of 
Lone in the Uacation: Aterwards Courtney finding this de: 

that the Jewell was not worth above 20 l. which was 
elivered unto him ar the rate 36 l. exhibited his Bill in Chan! 
ery fot pe 35 and afterwards bzought a Writ of Error to yy: 
pete is Judgement, and the Judgement was afiirmed; I 
erwards upon'an — . — -hancery, this cauſe wag d 
cred, that Glanvill ch take again his Jewell and 100], 
and that he could pzocure the latd Hampton to releaſe and 
acknowledge ſatigſaction: And foz not perfozming this deny 
he was tmpaſoned. And Coke chief Jultice laid, that this de⸗ 
free and impaiſonment, being after a Judgment at the comma 
Law was unlawfull, and that this Court ought to relieve 
him; And foz p2oof he cited a Judgment Paſc. 5 Ed. 4. tot; 


ed 


rears by the Quan, rendring rent; and foz non-paymes 

be void: In Anno 3 Eliz, Str Moyle Finch purchaled the tt- 
verſion, an d entted foz non-payment of the Rent in 9 Eliz. Ind 
becauſe it was reſolved to be a limitation, and to be the 1Lealt 
void without Office; and that the Patente might avoid 
this Leaſe,# was adjdged accoding1y;and this Judgment af: 
firmed in a Writ of Error. Throgmorton afterwards erhibi 
ted a Bill in Chancery; complaining, that at the ſame time that 
the default of payment was, in 9 Eliz. he did ſend the Ret 
by his Servant, who was robbed thereof, which when he knew; 
he paid it immediately the day after, and that the Quen at 
cepted thereof; and that he continued the payment untill zo 
Eliz. when the Muen ſold it, and that the Quten ſold it as 3 
reverſion, and charged with this Leafe; therefoze it was againlt 
conſcience that the Patentæ ſhould avoid it. And to this Sill 
Dir Moyle Finch pleaded the p2ocodings at the Common Law, 
and demanded Judgement; if he mig ht now pꝛocerd in a __ 
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nity ; Ind all the Judges of England were hereupon al⸗ 
* Dd, and theſe matters debated befoze them; And reſolved 
by them all, that although the ſaid Bill compzehended much 
matter of equity, and there was very god cauſe he Chould 

bien relieved , ik he — — befoze the Judg- 
ment obtained at the Common Law, yet now having ſuffered a 
Judgement at the Common Law, although it were by way of 
defence, he comes tw late to be relieved in a Court of Equity; 
andcannot now examine any pꝛetence of Equity, after a Judg- 
ment at the Common Law. UWherefoze he and all the Court 
held here, that the party ought to be bayled, and they let him to 
An untill the next Term, and he was then diſcharged, Vid. 
21 Ed. 4 37. 


Cramlingtons Caſe. 


(CRanling:on being endicted foꝛ a Ne ſcous, exception was taken 
thereto, becaule it wanted the woꝛds vi & armis, 02 ma- 
nu fortiʒ Is alſo, betauſe the place where the Reſcous was made 
was not certainly expꝛeſſed. But the Court held, it was to be 
intended, that where the Arteſt was made, there alſo was the 
Keſcons; and therefoze certain enough, without the wozd ibi- 
em: The Endictment alſo was god without the words vi 
3 the woꝛd Reſcuſſit, implies it to be done with 


Selby Verſus Carrier, 


An fo2 theſe wozds, Thou art a Bankrupt knave: Upon Not 
guilty pleaded, and found fo2 the Plaintiff, and a motion 
in arreſt of Judgement, that the wozds were not Actionable, 
— held by the Court that the woꝛds were ſcandalous, and 

ble, being two Subſtantives: Otherwile it had been, 
fthe woꝛds had been Bankruptly-knave, oz had ben Adjectively 
(pokin; And Judgment was given foz the Plaintiff, 


Penſon verſus Cartwright, 


ohibition wag p2ared to the Court df Requeſts, foz that 
they there intermedled,and would determine matters of Le⸗ 
faces, The Caſe was; One by his Will in writing, deviſed 
d certain acy in money, and afterwards ſaid to his Execu⸗ 
02, I have by my Will given ſuch particular Legacies, I would have 
you to1ncreaſe the ſame to (ach a ſumm. e This by thejcivill-Law 
s termed Commiſſum fidei, and held a god Legacy; And if 
{02 this Legacy, there be any remedy to be had in the Spiritual 
Court, if the Court of Requeſts will incroach upon the Juril⸗ 
dition of other Courts, and ſo dzaw the matter ad alind exa- 
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Cale, it be alledged, That the party who made the Mill, wis 
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men, Whether this Court is not to 2 And it was held 


by the whole Court, That ik they Court of 3 
ought not to hold plea thereof - this Court ( not 
een g ry nee iu 
and other Courts, ng p T LU . 
Court is to take conuſance af all rher inferio2 35 and'h 
correct all Errozs and pzoc# in them: And by Coke, if 
Codicil be by wozd, They in the tual Court are to come 
them to add it ynto the Mill; And therefoze there being ang; 
dinary remedy to be had foz this ſpecial kind of Legacy, th 
Court of Requelts is not to hold any plea of it. Vid. Stat. 4 H. 
ap. 23. | 


Rowland Egerton verſus Edw, Egerton, 


Rohibition was pꝛayed to the Pꝛerogative Court, to tam 
their pꝛote dings there, in pzoving the Mill of Dir lola b. 
gerton, who thereby had diſpoſed of all his perſonal and mal 
eſtate, and dilinherited his right Heir, and gave nothing to a 
of his Gꝛandchildꝛen: The ground whereupon this motion ws 
made, to yave a P2ohibition fo2 the whole UWill, was, Jan 
gard it was intended to have a trial at Law, whether it den 
Will oz not; And if they ould be ſuffered to pꝛoced, and 

the Mill there, and to it there, toꝛ his Perſonal Clit, 
it would then be a very great evidence, to induce the Jury 
on a trial to yaſs foꝛ the Mill: Therefoze to pꝛevent the aui 
dice to the trial, which afterward was to be had in this Court, 
a Pꝛohibition was pꝛaved foꝛ the whole. Jt was alſo furt 
ewed , That Sir loba Egertous daughters, (during that ſui 
foa the Pꝛobate of the Wilt) had taken Letters of Jdminitn- 
tion out of the Prerogative Court foz the 1 eſtate; By 
which ad they had there in a manner dila d of the Will, 
Ind this, the Court conceived to be very ſtrange; Ind granted 
a Pꝛohibition foz the whole, both foz the land a gods; Ind that 
after the trial here had, the ſame to be remanded unto them is 
to the gods : And this difference was then taken , and agreed 
fo: Law, by the whole Court; That a Will doth con 
tain in it lands and gods, the Court ſhall not grant a Pzohibi- 
tion fo the whole, in the generalty: But if in ſuch a ſpecal 


then de von ſane memory, @ Pꝛohibition Gall there be gr! (0; 
the whole: But ſuch a Pꝛohibition is not to be granted in alla: 
ſes, where a Mull contains in it a diſpoling both of land and 
gdg; Foz then, it would tend to hinder all the pꝛoce dings in 
the Eccleſiaical Court; which is not to be granted but in ſye⸗ 
cial caſes oneiy: Fa the Law aliowes of a Pzobate there; be- 
cauſe, befoze the UWdl be proved, an Executoꝛ cannot baing an? 
Action. Vid. Co. 6. fol; 23. Fox 
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Fox verſus Prickwood. 


Rohibition was payed to the Loꝛd Pzeſident and Councel (15) 
of the Marches of Wales: UWhere the Caſe was; 

S. being ſeiſed of Land in Fe, makes a Leaſe foz 

lie, and afterwards levies a Fine of all yis Lands with an 
Ine uſes of the Fine, which was to the uſe of 

D. foz 15 years; and afterwards to the uſe of himſelf foz life, 

with a power (by a Proviſo therein) fox himſelf to make Leaſes 

f92 21 years, 02 thus lives in poſſeſſion ; This Leaſe (as touch- 

ing this power) queſtioned befoze the Councel of the Mar⸗ | 
ches of Wales, by a Bill there pꝛeterred, to have a (tay of the Ex⸗ i 
ecution of the power to make Leaſes the 15 years, (Ye 
having Executed the ſame by making a Leale during the conti- 
nuance of the 15 years:) Yereupon a Pꝛohibition was p2ayed, 
and granted by the Court: Foz they all agred , that this term 
of 15 years is pꝛeſently ſubject unto 1 — by the Proviſo of 
him in remainder , to make Leaſes foz rears; y this 
power doth i ue out of the whole eſtate; And that the firſt. Leſ- 
ſx ſhall have the Rent reſerved during the 15 years; limited un⸗ 
to him: And ſo thoſe being matters determinable at the Com- 
mon Law, The Court of Marches ought not to intermeddle 


therewith. 
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Oldfield ver ſas Inhabitants Hundreds de Witherley, 
ä In Comitat. Cant. 


Ction upon the Dtatute of Winton ſuppoſing that he 
& robbed of 80 l. in money, and of a Cloak and divers other 
things; And that Yue # Cry was made, #c. And that 

Inhabitants had not anſwered him, acc. Upon Not guilty | 
ed, it was found Quod quoad captionem, aſportationem & ſpolat 
nem inftaſcript. 8o l. that the Detendants were guilty ; and affets 
Damages to 90 l. Et quoad reſiduum infraſcript. Not guilty: ub 
Judgment fo the Plaintiff.fo2 ſo much as was found fozyin 

d that the Defendants ſint in miſericordia. Et quoad reſidum 
quod querens nil capiat per Breve, & fit in miſericordia : And Ent 
being bzought, was alsigned; becauſe the Uerdict was illg: 
ven ; Foz the Yundzed cannot be guilty de captione & c. But they 
be to be found guilty foz not taking the tha ves, oz; not anſwenng 
the ſaid money. et. Sed non allocatur; Foz they may be foundguil 
ty, accoꝛding to the Declaration, foz ſo much as was pubed, 
whereof the Plaintiff was robbed ; And although the Plain 
had put into the Declaration divers things, ok which peradver: 
ture he could not pꝛove that he was robbed ; yet toz ſo muchas 
he p2oved ; it is well enough And the finding that they are guil- 
ty ok the caption, xc. is as much as to ſay , that the 4Plaintif 
was robbed of ſo much, and that they had not made him amends. 
Secondly, foꝛ that the Judgment ought to have been again th 
Defendtans, Quod capiantur,becauſe the Action ſuppoleth , that 
they did it in contempt, ec. Sed non allocatur ; Foz that is onelyin 
a Male feſance, but not in a Non feſance, & therefoze the Judgmet 
Wall be In miſericordia. Ind the Plaintiff is well amerced fot his 
falſe pzoſecution ; Uherefoze the Judgment was affirmed. 


Jeffery Cobb werſus Sir Iohn Heydon, 


FE Rror of a Judgment in the Common Bench in treſpaſs of al- 

ſault and battery againſt the ſaid leffery Cobb, Thomas Wal 
pole, Froxmere Cockett, and four others, where the then Plain- 
tiff declared againſt them ſeverally with a ſimul cum againlt the 
others; Jn which Actions Froxmere Cocket pleaded De ſo» [aut 
Demeſn, and the Jſſue found againſt him, and Damages aſſeſſed 
to 2001, Tho, Walpole pleaded Not guilty , and found 9 

| 
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yim by another Jury to 50 l. and Judgment given againlt him, 
and Coſts aſſeſſed ſeverally to 25 1, Afterwards Judguient was 

ben againlt Ieffery Cobb upon a Non ſum intormar.# a YUrit of 
* Damages awarded: And the return being, Vicecomts 
non miſit Breve, the (aid Judgment was entred; That it ap- 
peared to the Court, that in an Action foz this battery Damages 
were found by Uerdict againſt another of the Defendants to 
200 l. that the Plaintiff recover againlt the ſaid Cobb 
fog Damages 2001, and 25 l. foz coſts; Whereupon Erro was 
bought; Becauſe the Damages being found againſt 3 
not to tontlude the other Detendants: Elpetially the Writ of En- 
quiry of Damages being awarded ought to be purſued. Ind af- 
ter motions in rhe Common Bench where the ſaid Judg⸗ 
ment was given, and ſpecially entred by Direction of Court, it 
was here affirmed ; And Coke Chief Juſtice delivered the rea⸗ 
ſons thereof ; Becauſe the UNrit is entire, and the Defendants 
are all charged with one battery,although the Declarations are 
ſeberal ; And the Declarations being with a Simul cum, &c, 
thews that they are joynt Treſpaſſes and theretoze the Da⸗ 
mages given againſt the one (hal ſerve and may betaken againſt 
the other: And if the damages be to great any of the defendants 
may have an Attaint y he be not the ſame party againlt 
yon. the Uerdict was d. Vid, 44 E. 3. 7. 26 H. 6. 
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Emorandum, That this Term theſe were made Serjeants, 
M viz, George Wilde, and William Towſe of the Inner Temple, 
Francis More and Francis Harvy of the Middle Temple; 
Henry Finch, Thomas Chamberlaine and Thomas Athoe of Greys Ine; 
Leonard Bamtiy, Fohn Moore, Fohn Chibon and Thomas Richard(mof 


Lincolns Inne + 


Goldſmith 2 the Lady Platt Executrix, 
of Sir Hugh Platt, 


Te Defendant pleaded plene adminiſtravic; And found agai 

I her and Judgment accozdingly ; And now che bzings u 
of Error: And it was moved, that che ſhould-not have a Superſe- 
deas to ſtay the execution ſpecial ſureties to pay the un 
demnation, if the Judgt uld be affirmed, Upon the Mi- 
cute of 3 Iac. cap. 8, is general, That in all Actions of Debt 
upon Bill or Obligation recovered, &c. Execution ſhould not be 
ſtayed, &c. But the Court reſolved, that this Caſe oo 
Dtatute ; Foz although it —— pet it is to be intended 
ſuch Caſes where it is againſt the party himſelf, upon his Obli 
gation, 02 in caſe where the Judgment is general againl the 
Exrecutozs ; But where the Judgment is ſpecial, that execution 
Call be of the gods of the Teſtatoz , and Damages onely de bo- 
nis propriis; It is not reaſonable, ( noz the intent of the Law 
it ould be otherwiſe) that the party ſhould be infozced to end 
ſureties to pay the entire condemnation with his own guns; 
And accoꝛding to this difference, Coke ſaid it had been ruled in 
the Common Bench when he was there: And Man the Decondar? 
ſaid, that the Peſidents of this Court, ever ſince the Statut 
made, were,that a Superſedeas had been allowed upon a CUrit of 
Error bzought by the Executoꝛ 02 Adminiſtratoꝛ. 


Worts verſus Clyſton, 


Rohibition, By 5 Plaintiff in p ſpiritual Court to ſtay his own 
P ſuit ; Foz that he ſuing foꝛ Tithes in the County ol Norwich) 
by vertue of a Leaſe made by the Uicar of Toſtes fo2 thaw years; 
The Defendant claimed to be diſcharged of the Tithes by a foz- 
mer Leaſe and compoſition by deed : And the Court held, that the 
Plaintiff yimſelf might have a Pꝛohibition to ay the R 
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Foz they be not to meddle with the Trial of Leaſes oz real con- 
draus, although they have jurisdiction of the Oziginal Cauſe; 
(viz. foz Tithes,) Foz the Leaſe is in the realty , and it is not 
merly accidental: Et non refert, although the Plaintiff in the 
Spiritual Court bangs this Pꝛohibition to ſtay his own ſuit : 
F03 if this Court hath knowledge by any means, that the Spi⸗ 
ritugl Court meddles with tempozal Trialls , they ought to 
grant a Prohibition. Vid. 1 R. 3. 4. 


. Powle verſms Godfrey, Paſch, 10 Jac. rot. 628. 


Ction upon the Caſe; Fo2 that Dit Daniel Dun Official in the 

{ ® Court of Audience, in a Caſe of Appeal bet wirt the (aid 
Powle and one Nobert Coleman, had remanded the cauſe,and con- 
demaed the Plaintiff in 4 1. 10 8, foz colts Legitime afſeſſed, and 
it to be paid at Candlemaſs follotving ; And upon 

the 21 Novemb. 1612, had awarded Paoceſs of Monition to 
warn him to pay it upon the ſaid Candlemaſs day upon pain of 
Ercommunication, which upon the tenth of Decemb. io Jac,was 
delivered unto the Defendant being an officer of the fozeſaid 
the twelfth of Feb, 


upon the 17 Decemb. 1612, 
whereas hereupon he was pꝛonoun⸗ 
ted Excommunicate , whereby he was diſabled to ſue ; Ind 
therefoze baought this Action, The Defendant pleaded 4 that 

moniched him the 17 Sept. 1610. and ſo miſtakes both the 
moneth and year: And it was t Demurred; And now 
upon the Caſe lieth not: 


„ A Court 2 
a 


: enough; Foz he is thereby to hade 
tempozal loſs (viz. to be thereby diſabled to pꝛolecute tempozal 
ſuits) and put tomuch expences, and therefoze the Action lies. 
Decondly, it was objected,that the Declaration was not god, 
betunſe it was not (eton in what caaſe the ſuis of Appeal 
was, ſo as the Court might know whether they have jurtsdicti- 
on thereof ; Foxit may be in a cauſe whereof they have not any 
jurisdiction, and then it is Coram non judice And ſ there can⸗ 
not be any loſs by reaſon thereof. Thirdly, it was objected, that 
it doth nat appear, that Doctoz Maſters, (befoze whom the moni⸗ 
tion was returned, and who awarded the Excommunication) 
had authonty : But all the Court held, that notiicyſtanding 


theſe exceptions,the Declaxation was gd; Foz cheſe Bpitituat 


ſurisdictons and procedings ned not be chewed at large, efpert- 
ally as this Caſe is 0211 00s buf 1 ＋ [N Actt⸗ 
— return” being the thetrof ; And 
particularly chewa, that the taxation of the colts and (ME 
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Termino Michaelis Anno duodecimo 


were lawful, the particular pꝛoceding ned not to be erpreſled: 
Mheretoꝛe it was adjudges to2 the Plaintiff. 
Maxfields Caſe, Paſch. 11 lac, rot. 47. 
Fu PEter Maxhield was endiqed, That he, being a Convicted Re: 


(6) 


 cuſant.,departed above five miles frem his aboad in Walſtoog 
in the County of Stafford, againſt the Dtatute, c. The Defen- 
dant pleaded, that he infozmed Raph Snead, Walter _ „ and 
two other Juſtites of the Peace of the County of Stafford, (the 
ſaid Walter Bagnal being a Deputy Lieutenant there)that he had 
urgent occaſions to go to London , about buſineſs | 
his Eſtate > and made oath befoze them that it was true: 
Uhereupon they by wꝛiting under their ſeals gave licence und 
— to go to London, oꝛ to other plates, as his buſmeſs required, 
oꝛ {ix moneths; By vertue whereof he went, and ſo Jultifieg; 
And it was thereupon Demurred,.becauſe the Dtatute of zx. 
is, That four Julnces of the Peace with the aſſent of a Lie: 
tenant in waiting) 02 one of the Deputy Leiutenants of the laid 
County, in waiting may give licence ; Foz it ought to be by tou 
Juſtices beſides the Deputy Lieutenant: Ind all the Court 
were of that opinion; Foꝛ the Statute appointing preciſely the 
number of the Juſtices of Peace with the aſſent of, at. it ought 
to be exactly purſued; And it is not ſufficient that a Deputy 
Lieutenant be one of the four: His aſſent alſo ought to be by it 
ſelf without the other four. Decondly, the licence is not gad, 
becauſe it is not pleaded to be under their hands: And it is not 
ſufficient to plead it to be under their ſeals : Alſo the licence 
ought to chew the particular cauſe of the licence, and not inſurh 
general manner, foꝛ urgent cauſes : UWherefoze Rule was given, 
—＋ if cauſe were not chewn, Judgment ſhould be entred in 
ing. | 


Stain verſus Wild, Mich. 12 Jac. rot. 155, Norff. 


JDEvr upon an Obligation of 20 l. dated 29 Iul. 10 Iac. C- 

— dittoned foꝛ the perfozmance of the Arbitrement of Lohn Ha- 
vers and Iohn Baylie of all ſuits, Controverſies and Demands 
between them; So as the ſame award of and upon the premiſes be 
made ready to be delivered to the ſaid parties under their hands and 
ſeals before the feaſt of S. Bartholmew,8&c. The Defendant pleaded, 
Quod nullam fecerunt arbitrium: The Plaintiff ſhews, that they ac- 
cepto onere arbitrandi de & ſup. præmiſ. poſtea ſcil. 8 Aug. ann. præd. 
made their arbitrement under their hands and ſeals , de & ſuper 
præmiſ. modo & forma ſequent.viz. That Tho. Staines ſhould have 
and enjoy ſuch an hoꝛſe which was in controverſie be- 
twirt them, and that Wild the Defendant ould pay un⸗ 
to him 31; befoze Michaelmaſs towards his charges; — 


warded againſt one Skelling, directed to the | ok Somerſ. 


n.˖ü„% —_——— 
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Jacosr Regis in Banco Regis. 
d releaſe the one to the other all matters what- 
88 bettwirt the laid time and Saint Michael; 410 
alledgeth the bꝛeach foz non-payment of the ſaid 3 l. Uhereupon 
it was demurred, and it was moved, that it was not a god 
Irbitrement - becauſe the Arbitrement being made upon the 
fifth of Auguſt, to releaſe all Actions, extends to moze then they 
had authoꝛity to Irbitrate: Ind although it was ſaid, being 
pleaded that they made the Arbitrement de & ſu æmiſſis, it 
is intended, that there was not any cauſe of Iction ariſing, 
betwirt the 29 Iuly and the fifth of Augult , unleſſe it were 
hen on the other part: Sed non allocatur; Foz the woꝛds be⸗ 
ing general, unleſſe the Plaintiff helps it with an Averment, 
there were no moze cauſes betwirt them, it is not god; 
and then the releaſe appointed void, there is nothing ar- 
bitrated foz the Defendants ; Uherefoze it was ad⸗ 
judged fo2 the Defendant. - 


Wats verſas King. 


Fes. fotentring into yis houle and cloſe at Grendon: 
' 4 The Defendant juſtifies, fozthat a Cap. utlagat. was a- 


who made his Marrant to the Defendant to execute it: Ind 
tecauſe it was the common voice and fame, that one Skelling 
vas at the Plaintiffs honſe, he went in a h though 
the laid cloſe to the ſaid houſe , and agked licence of the Plain- 
tiff to enter into his houſe to ſearch foꝛ the ſaid Skelling, and 
the Plaintiff licenced him: Uhereupon he entred and ſearched 
to him, and not finding him, retumed the ſame way, ic. The 
Plaintiff traverſeth, that he did nat enter by licence ; And there- 
upon Iſſue joyned, and found. foz the Plaintiff ; And now mo⸗ 
ed in arreſt of Judgment, Firlt,:that there is not any repli- 
cation koz the cloſe, noz any Illue joyned thereupon , and ſo 
all is diſcontinued, But Coke and all the other Juſtices held, 
that Judgment Could be given foꝛ that point which is found; 
andthe diſcontinuance foz the other is aided by the Statute. 
Decondly, it was moved, that it was a miſtrial ; Foz Iohn 
Whitehead of Whitehead was returned, and Iohn Whitehead of 
Whitehill was won: Sed non allocatur; Foz the alteration of the 
name of the Uill is not material. 


| © Sir Edward Muſgrave: verſus Wharton, Adminiſtrator of 


Thomas Muſgrave. 


Cre facias , Upon a Judgment againlt the Jnteſtate of 200 J. 
Ihe Defendant Vloades —ü— nl and found &- 
— him; And it was now moved in arreſt of Judgment. 
lt, that the Urit of Ven. fac. * not god; 3 
| 5 
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Termino Michaelis Anno duodecimo 


ad ttiandum exitum inter Ed. Muſgrave militem & Thoman Why. 
ton, & he is not named Adminiſtratoz of Thom. Muſgrave, And 
there might be another Action, & triall betwixt them in thee 
pꝛoper right;Sed non #itocarur; F02 it hall not be intended,unlege 
it te alledged, that there be other Actions depending betwice 
them. A ſecond exception was becauſe a Juroz upon the Ven, 
tac, was returned « hriſtopher Pouſanby, and ſo was named in 
the Diſtringas; But in the names of the Juro2s returued, x 
was Pauſanby, who was (worn; [s another name chen yas 
returned: Sed non allocacur; Fot it is not another name, the du 
ference being cnely in the Surname; aud there is very uu 
drterence in the (ound) eſpecially en that Countrey, where the 
ſounding is many times of A foz O, 02 V fo O: aud therefaer 
is not any materi all variance. A third exception, becauſe the Nig 
prius Roll whereuponthe, tryall was) is, that challenge dem 
made to the Sheriff after iſfue,# contelled, Ven. facias way a: 
warded to the Coꝛoner, but the Roll of niſi prius waSthatthe Ve 
fac. was awarded to ß Sheriff, a the Diſtringas was awarded ty 
the Sheriff, # thereupon the trial yad; which cannot be, the ver, 
tac. being awardedtothe Cozoners:But uwas held, foꝛ 
Noll of the Niſi prius is a ede 1 ought to be 
by che rerom, (although in truth the Roll was not entred x 
toe time ot the Keco2dot aii pnus made, and at the time of ti 
tryall, hut is acecodafter mãde t hat .it mould be ameudedit 

Judgment given koz che Plaiutif, 


was o@ered to be amended, 
Ormelade v kr ſas Cooke. Paſc. 12 Jac. rot. 399. 


-- Jac. ſubmitted thamteives to the anbitrament of lanes 

A. d ahn Doughty, of all 'refpaſſes, Duties, and d- 
minds, and mat they che lame day and war arbitratedandpe- 
dered, de & ſuper pre miſlis, modo & forma ſequente, —— 
BEeendanit 'Houldpay to tte Plaintiſf in ſatisbaetion of all 
©Orvfpalles aud Jajuvies done tothe Plaintiff vytheDefendait 
bone dhe (aid dayoflubmiſtion;fo much ac. and foznonpazm 

Declaration; the Def 


bung she Aetion;Aud Defendant de 
— — char the arbitrement was 


void: 4 
kbit awbittabed ail omthe one part, viz chat he ſhall gibe a ſumm 
of money to the Plaintiff, And thatithe Nlaintiff is not to d 
any thing to him. But after argument it was adjudged fot 
the Plaintiff; Foz whereas it was awarded, that the 
dant ſhould pay ten pound to tte Plaintrff in ſatisfaction of all 
Treſpaſſes made by the Defendant to the Plaintiff, the Defen- 
t hach beiidfer'therebrs Fer vy rthe-payment of the ſaid — 
. ——— 
appeavonor there wasdan end ok all'Treſpaſfes and Demands —— 


i 
2 
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betwen them —_ to the ſaid ſubmiſſion, becauſe it is not 
appointed p the one ould releaſe to the other all Treſpaſſes a De- 
mands,xet the Court conceived it to be well enough;Fo2 it is not 
intended that the Irbitratozs had any intelligence given unto 
them, that the Defendant had any cauſe of Action againſt the 
Plaintiff, but onely that the Treſpaſſes were ſolely made by 
the Defendant, and the cauſe of Action given onely to the Plain- 
tiff; and if it were other wiſe, it Gould have ban ſhewn on the 
Defendants part, noꝛ is it to be intended, unleſs it be chewn. Allo 
Coke Chief Juſtice ſatd, Uhere the ſubmiſſion is of all Actions, 
Treſpaſſes and Demands between them, and not with a con- 
dition, ſo that it be made upon the premiſſes, &c. It they make 
an award of part, and not of all matters betwirt them, 
although they have knowledge of other matters which they 
did not arbitrate, yet it is god enough foz that part whereof 
they made their award; But if the ſubmiſſion had been conditio⸗ 
nal, it had been otherwiſe, foz there they ought to make the 
Irbitrement of all matters whereof they yad notice given 
them, otherwile it is void in all; And ſo he ſaid he had known 
it tobe adjudged ; TWherefoze by the opinion of Coke Chief 
Juſtice, Croke and Doderidge, it was adjudged fo2 the Plain- 

Houghton hæſitante. Co, lib. 8, fol, 97. 7 H. 6. 40. 20 H. 6. 
I. 22 Hf. 6, 34. 
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Higgens verſus Totherden, Mich. 9 Iac. rot. 626. 


TE: upon an Obligation, wherein he demands 30 1. The (10) 
Defendant demands oyer of the Obligation, which was, 
Noyerint univerſi per praxſentes me Fohan. Totherden teneri & firmi- 
ter obligari in trigintate libris, &c. And this being entred in hc 
verba, the Defendant dt murred in Law; Foꝛ it was-9bjected, 
that trigintate is not any woꝛd, noꝛ hath any ſenle, and theretoꝛe 
the Obligation is void : Sed non allocatur; Fo2 although there 
be an addition of two letters, it is but a ſurpluſſage , and ſhall not 
make the Bond void; and it was adjudged accoꝛdingly foꝛ the 
Plaintiff : And Erroꝛ being bzought in the Exchequer Chamber, 
without any argument, the Judgment was this Term affirmed, 


Weald and his wife verſus Peaſe. 


Ction upon the Caſe ; Foz that the Defendant being Uicar 
A if the Panic where they inhabited, falfly and malictoufly (11) 
in ſucha Court of the Ozdinary;pzeſented , that they made Yay 
upon the Sunday: Mhereupon they were cited a vered, x. At- 
tet Not guilry pleaded and verdict found fo2 the Plaintiffs, At 
was moved in arreſt or Judgment, that the Action lies not toz 
Baron and Feme ; Foz their veration is ſeveral, at leaſt wile 


the Feme cannot. have damages fox the verationto her husband. 
; 33 2 Second⸗ 


e SS. SS RS eee 


ww, TY rw 11 


356__ 


Termino Michaelis Anno duodecimo 


(12) 


(13) 


(14) 


being in Execution koꝛ Debt, was Diſcharged, becaule he 


Secondly, that fo2 this pzeſentment in courſe of Law, and all 
in the ſpiritual Court, this tempoꝛal Action lies not; The Court 
doubted upon theſe reaſons and exceptions whether the Jcicy 
were maintainable; Ind therefoze it was adjourned, 


Rigley verſus Lee, and his Wife. 


ENR firmæ: Ffter verdict foꝛ the Plaintiff, it was my. 
ved, that the Baron was dead ſince the Niſi prius , an 
befoze the day in Banco: And whether the Buil ould abate iy 
all, oz ould ſtand againſt the Feme, was the queſtion: And be⸗ 
cauſe it is in nature of an Action of treſpaſle; and the ene ig 
charged foz her own fact; It was adjudged that the Action 
continued againſt the Feme, and Judgment (ould be entreds: 
gainſt her ſole „ becauſe the Baron was dead. 


| Elizabeth Slymbridgs Caſe. 


Lizabeth Slymbridg, upon à ſpecial Supplicavit out of the chan 
cery was committed to prilon fo2 want of Dureties; 

upon ſuggeſtion to the Court, that be had been impꝛil 
divers werks, aud was big with Child, and ſhould t 
2 death, if the chould not be enlarged; Coke Chief 
aid, that they at their diſcretion might let her to Bail 
common 02 mean Sayl, to pꝛevent the perill of death to her, n 
ter Jnfant; And he pzoduced a pzeſident in 14 Ed. 3 wher 
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been long impuiſoned, and decrepit, and ſo old and ſtricken in 
rears, ard. + could not long continue; and theſe reaſons entred 
upon the Roll: And another Pzeſident in Paſch. 40 Ed. 3 in Cor- 
nubia, where a Fee bꝛought an appeal againſt 12 who were 
acquitted, and upon Enquiry of Damages, it was found that 
the ſued it malitiouſiy: and being committed to paſon fo} thar 
Damages: Afterwards upou ſuggeſtion, that che was big with 
Child, and neer her deliverance, che was releaſed upon Bayl:Ad 
he laid, that both theſe Recoꝛds were in the Treaſury, 


Metcalf verſus Wood. 
E. ror of a Judgement in Account, after the firſt Judgement, 


quod computet, and befoze the ſecond Judgment; And whe- 
ther a Urit of Error lies befoze the ſecond Judgment, was 


the queſtion : And it was reſolved, that in this caſe it lay nf; 


Fo2 the firſt Judgment is no other then an Award, and no final 
Judgment, untill he hath accounted befoze Auditoꝛs; And the 
death of any of the parties befoze the ſecond Judgment hall a- 
bate the UUrit; and the Plaintiff may be non-ſwited befoze the 
ſecond Judgment; Ind this firſt Judgment doth not * 
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the oziginall;Ind a UWrit of Error lies not unleſſe in ſpeciall caſe, 
where the oz1ginall is not determined. But Coke ſaid, that he 
had ſan a Pzeſident, 8 H. 8 where an Exigent being awarded 
in an Appeal, a TUrit of Error was brought maintenant: Foz 
he by the Exigent awarded in caſe of Felony, fozfeited all his 
dds maintenant; Mherefoꝛe foꝛ as much as he was at preſent 
ute and p2ejudice, he Could have a Uirit of Error pꝛeſently. 


Peplow verſus Rowley. 


Rror of a Judgement in Salop; The Error aſſigned was, 
E. foz that in an Iction upon the Caſe there tryed, the De⸗ 
fendant was efſoyned,# had day per eſſenne, & Querens habuit eund. 
diem; At which day the Defendant being demanded, appeared 
not, but made default; Et habuit diem per default ſecundum con- 
ſuetudinem villæ prædictæ given by the Court, ( viz. ſuch a day) 
At which day the parties appeared, and Judgment was given 
againlt the Defendant, per mhil dicit; So the plea was utterly 
diſcontinued, becauſe when the Defendant made default, noday 
can be given unto him, when he was out of Court. And the Al- 
legation that it was done ſecundum conſuetudinem, cannot help 
it; Fo2 no cuſtom can help that which is againſt Common Law, 
= — * diſcontinuance;UUherefoze the Judgment was 
reveriev. 


Lovet verſus Fawkaer: 


. upon the Caſe; Foz that he at the generall Gaol- 
delivery foꝛ the County of Warwick, held at Warwick 6 
Aug.8.Iacobi, betoze Sit Peter Warberton one of the Juſtices of 
the Common Bench, # Sir Thom. Foſter another of the Juſtices 
the Common Bench, Juſtices of the peace, nec non ad diverſas 
ſelon. audiend. & termin. aſſignat. The Defendant falſo & malitioſe 
fine ulla vera & legitima cauſa p2ocured the Plaintiff to be en- 
dicted; That he Voluacarieztelonice & proditorie endeavoured and 
practiſed to perlwade and withdzaw the Defendant, being a 
Dubject of the Kings, from his obedience, unto the Beniſh Re- 
ligion, againlt the tozce of the Dtatute, ac. and impaiſoned and 
detained him, untill at the ſame Gaol-delivery betoꝛe the ſaid 
ultices, he was debito modo & ſecundum legem &c. acquietatus; 
Judgment given upon a nihil dicic: Ind a Wirit of Enquiry 
Damages being awarded, 55 | Damages were found and re- 
turned: And it was now moved in Arrelt of Judgement, 
That the Declaration was not god, becauſe that it is of an 
Endictment at a Gaol-dglivery befoꝛe ac. And he doth not chew 
that they were Juſtices ad Gaolam deliberand. aſſignati: And al- 
though it be hewn that they were Juſtices of peace, and or oye- 
& Terminer; amd were in truth Juices of Jſliſe, & 4 ur 
elberand. 
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dekberand. yet becàuſe it was not ſhewn that they were Juſtices 
ad Gaola deliberanda, in whole right the Endictment 1s taken; 
The Court held that the Declaration was not god: But Coke 
ſaid, that he conceived that foꝛ another cauſe the Action lay mt; 
Fo no conſpiracy, noꝛ Action upon the Cale in nature of a ton 


fpiracy, lyeth foz the pꝛocuring one to be endicted of Trea ſon; fo! 


every man is bound to Diſcover Treaſon,and ought not to conceal 
it koꝛ the leaſt time, becaule it is againſt the State of the Com 
mon-wealth, which every one is in duty to maintain; Ind Trea⸗ 
ſon is ſecret, #lyeth in the heart ot man. every one is bound tg 
diſcloſe ſuch matters as tend thereto: Ind it being dangerous iin 
any man to conceal any thing which may tend to Treaſon, there: 
koze the pꝛocuring one to be Endicted concerning it, is ng 
cauſe of conſpiracy : Fo although an Action upon the Caſe hate 
bien maintained, koz pꝛocuring one to be Endicted of felony, 
yet ſuch an Action was never bꝛought foꝛ procuring one to be 
Endicted of Treaſon: Uherefoze they would well adviſe whe- 
ther ſuch an Action did lye; Mhereupon the Judgment was 
ſtayed, quouſque No Judgment ever was 
given. 


Middletons Caſe, Trin. 12. Jac. rot. 15. 


Rror by Middleton and others, to reverſe an Dutlawry: The 

firſt Error aſſigned was, becaule the Capias was awarded a- 
gainſt 5 viz. 3 men + 2 women, ̃ ſo the Exigent; the return was, 
quod ad quartum comitatum, &c, non comparuerunt. And he doth 
not ſay,nec eorum aliquis comparuit; Ind this was held to be a mg- 
nifeſt Erroꝛ. The ſecond Errozz becauſe the Exigent is returned, 
Ideo per judicium Coronatorum utlagati ſunt: Ind he doth not chew 
that there is any Cozoner oꝛ his name: But the Court doubfed 
thereof; Foz all the Exigents in London are ſo returned, where 
the Majoꝛ is Cozoner. The third Erroz, becauſe it was re- 
turned, utlagati exiſtunt, where koꝛ the Momen it ought to have 
been waviatz exiſtunt: UNherefoze the Dutlawry was reverſed, 


Goodman verſus William Knight, Trin. 11 rot. 


1 And declares that the Defendant and one Agnes 
Knight by ſuch an Indenture, bargained, ſold,infeoffed,and 
confirmed to the Plaintiff in Fe in Wentmore. reciting that 
Robert Knight by his Mill in writing deviſed thoſe Lands un⸗ 
to him in Fee, and that the ſaid William Knight covenanted with 
the Plaintiff, that he and the laid Agnes tunc habuerunt virtute 
prædictæ ultimæ voluntatis plenam poteſtatem, bonum jus, & legiti- 
mam authoritatem, to alien and ſell the ſaid Lands to the Plain- 
tiff in Fee; and aſſign- the bzeach, that Rob. Knight Dyed ſeiled 


of the ſaid Lands, and made not any Will; whereby the — 
deſcended 
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deſcended to Lohn Knigu his Heir, wi 2 5 the 


Aas — f ONE HE 


— the 
thecanſ was, foz that nt Beta ane 5 
ture, vu. becauſe the Covenant is in this „And che 
William and hompo e War AS 
party £0 the ure, not enſeale 12 t) . yen 
tor chem and their Heirs to and with che {aid Thamat Caadman, fl 
chey the faid Williew &#ight and agnes now — his Heirs * 
ignes by force and yertue of the ſaid Will, doe gn full ue gopy 
ght, & lawfull — to alien a 0d 
the Covenant mentioned in the Des 
— Richardſon Derjeant moved that the ration was 

good: Foꝛ the Covenant (as it is in the Indenture) is void 

— dlenäble whereof no — cant et ONE all the Court 
held, that the Declaration gods for the dition 
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twhercfoe it was adjulged fo: the Plai 


VVhyſtler verſas Lee. 
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Court; ror alligue \ 
mentioned to be be Held there do We Maha, cupgdum 8. 
zudinew Burgi, A tempore cnjus contrarium Memoya c. 
got appear that . eo hold 
ponts alſignedat was | 


firm the Judgitient. 
Halſey verſus Carpenter, Trin. 12 ac. rot. 1006, 
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not ſewn when he came cf age, andthe certain time of 
— ch ene all the Court held the plea to . 
hit be a god plea regularly to the condition oi a bond, 
topyrſue che woꝛds of the condition,andto chew the perfounance 
yet Coke ſatd, there was another rule, that he ought to plead in 
certainty, the time, and place, and manner of the perfounance 
of the condition ſo as a certain iſſue may be taken; otherwile 
is not god; Wherefoze becauſe he did not plead here in certain: 
9 . n — 1 be 
fi in ebt; 7 conditi⸗ 
perkoꝛmante of L egaciesin ſuch a Will, he plead: 


generally, and id not hewiug the UWill, noꝛ 
— Jt was adjudged tos the Plaintiff, wut 


Sir Henry Rolles verſus Boulting and Roberts. 


is Cloſe,averijs depaſcendo, andehg: 
Defendant 


(21) in the ſame cloſe ; The 


r 


perks | 
and ſeal, dated ſuch a day and year 
2 — 2 
Mhereupon they as his ſervants entred the [ 
hozſes, et molliter chaſed the ſaid Cattle in he fot 
what Tythes were due koꝛ them, quz eſt eadem tran 
it was —— demurred; Firſt, becauſe he -ultiies 
& Leaſ foꝛ pears of Tythes, d __ 
2 8 — wer bl 
e Entry into anothers ſople, without 
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Capias utlagat. directed to the Defendant , who by vertue 
thereof arreſted the ſaid Juxon, and afterwards ſuſfered 
yum to go at large; TWhereupon che bzought this Action : After 
verdict foz the Plaintiff, it was moved in arreſt of Judgment, 
r(t, that an Action upon the Caſe lies not foꝛ the King a party, 

the damages are onely to þ party: Sed non allocatur;Fo2 inre- 
gardtheCapias utlagacum is fo2 the Ring, and the King is to have 
benefit thereby, although the party is alſo to have benefit, yet 
the Action lies foz the vo20ng done to the King and party, in the 
name of the King # party.Decondly,the Court held, p this Action 
lies without chewing who committed the Adminiſtcation , 02 that 
he had authouty to commit Adminiſtration. Ind thirdly, that it 
was well enough / although it is not ſaid it was in retardationem 
teſtament, Uyerefoze it was adjudged foꝛ the Plaintiff. And 
in another cale betwirt the ſame parties, (where the Plaintiff 
was ngnſuited in another Action vzought befoze upon the ſame 
matter) it was ruled that the Defendant ould not have coſts, 
becauſe (he bzought the Action as Adminiſtratrir ; And although 
it be. not Gewn, that the Debt was due to the Teſtatoꝛ, yet 
when(he daings it in the Detinet, it hall be intended the ht 
it in his right, and then che chall not pay coſts upon nonſuit; Foz 
that is out of the Statute. 


| Moyle verſus Ewer, Mich. 10 Jac. rot. 171. 


Ebt upon the Statute 2 Ed. 6. and demands 165 l. Foz that 
whereas by the Statute made 2 Ed. 6. it is p2ovided, ac. 
(Keciting the clauſe in tte Statute concerning the ſetting foth 
i Tythes fc.) And whereas the Plaintiff zo Septemb. 6 Jac. was 
ptopneto2 of the Kectozy of Cavesfield, and of all Tythes within 
the ſaid pariſh; And whereas the Defendant 1 Septemb. 5 Jac. 
was poſſeſſed tos divers years to come of zoo Acres of Land 
within the ſaid Pariſh, whereof 130 Acres were ſown with 
Wheat, 120 Acres were ſown with Barley, 40 Acres with 
Peale, and 10 with Dates ; And whereas all Trthes were uſu- 
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Dtatute; and whereas the Defendant the ſaid zo Septemb. 6 
Jac. fic inde poſſeſſionatus exiſtens, all the grain adtunc creſcent. 
upon the ſaid Lands,did mow and cut down, and all the grain 
inde provenient. apud Caverfield did take and carry away, with- 
out letting fozth of Tithes, and without agreement with the 
PlaintiE,2dcunc proprietarws of the ſard Rectory ; Et dicit in facto, 
that the Tythe of the Coꝛn in the year of 6 ac, ſotaken and car- 
nedaway,was then worth 55 l. And the treble value was 165 l. 

uod actio accrevit to the Plaintiff to demand the 165 afoze- 

Hotwithſtanding the Defendant had not paid unto him the 
fad 165 l. Et ideo producit * The Defendant proteſtando 
| aa that 


nere 


a 0 Capias and Exigent, and he was Outlawed, and the ſued a | 


ally paid in ſpecie fo2 thoſe Lands foꝛ 40 years befoze the ſaid 
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that it is not of ſuch valuc;Fozthe plea ſaith, the slaintif hm 
ſelf ſowed that Com being pollelled of the ſaid Land foz dj 
years yet to come; And 5 Juni 6 Jac, ſold the Con to the Befen⸗ 
dant ; wherefoze he twk it; And traverſeth that ye was poſſeſſed 
trom the time ac. And it was thereupon demurred,and adjudgey 
fo2 the Plaintiſt, that he chould recover 165 l. as he had declarg- 
And now Urit of Error was bzought, and the Errozs aſſigns 
were, that the declaration was not god. Firlt, becauſe 
matter of the declaration, and the offence is by way of Rexitgj, 
and the offence is not alledged by matter in fact, that he 
away the Coꝛn, and that the Tythes were not ſet foꝛth: Sed 
non allocatur 5 Iq it is ſufficiently alledged as well as if t ha 
ben by erpreſſe charge, and the Action is bꝛought ko non ay 
ment of the treble value, and the other is but to Chew the cauſe 
how it became due. Decondly, becauſe the Plaintiff miſrecites 
the Statute; Foz whereas the woꝛds of the Dtatute are, that 
he ought to agree with the parſon,Utcar oz other owner, put: 
toꝛ oꝛ Fearmoz of the laid Tythes, c. The wozds of the dals 
ration are, Cum rectore, vicario, aut alio proprietario ſeu firmarig, g: 
mitting the word (owner :) Sed non allocatur; Foz owner m 
pꝛapꝛietoꝛ are all one and Synony ma, and of the ſame ſenſe 
omiſſion of that woꝛd is not matertal. Thirdly,foz that heſq 
that he was pꝛopꝛietoꝛ, but he doth not ew how, noꝛ am tith: 
Sed non allacatur; Foz it is but a conveyance to the Jun 
Fourthly,becauſe it is not chewn, by whom the Cozn was ſown! 
Sed non allocatur; Foz Non refert by whom it was al 


Defendant being owner at the time of the reaping; And a 

the declaration be, that 1 Septem. y Iac he was poſſeſſed of 
ſown with coꝛm , and that zo Sepremb. 6 Iac. he thereof being 
poſſeſſed, mowed and cut down, which a year d moneth 
after, cannot be well intended; yet being poſſible, the declan- 
tion is god enough. Fitthly, fo that there is not any time a 
ledged of the caption oꝛ aſpoztation : But the Court conceived, 
the declaration being, that he 30 Septemb. 6 Iac. fic inde poſſe 
ſionatus of the ſaid Land, meſſuit granum prædictum, it is to bei 
tended t hat he reaped it the ſame day; and the declaration beim 
ac totum granum inde provenient. cepit & aſportavit, alt 0 
Doth not lay, adtunc ibidem, yet it is coupled with the fo 
time by the word (ac) and hath reference to the foꝛmer tim: 
And they ſaid, that if any one will buy cozn ſtanding of they 
pꝛietoꝛ of a Rectory, if he hath not ſpecial wozds to dilchatge 
he ought to pay Tythes; And the carrying away of * 
without ſetting out the Tythes, is an offence within the M# 
tute : herefoze the Judgment was affirmed, That he ſhould 
recover the treble value, as he had declared. 
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Codner ver ſus Dalby, Hill. $ lac. rot. 979. 


D Ebt 1— an Obligation, conditioned to ſave himſelf harm⸗ 
leſſe from ſucha baile in ſuch an Action: The Defendant 
Quod libere & abſolute exoneravit him of the ſaid Baile; 
it was thereupon demurred , becauſe he doth not chew how 
he diſcharged him; Ind without argument, it was adjudged foz 
the Plaintiff ; Foz alwayes when one pleads a diſcharge, and 
— ſaved him harmleſs, he ought to chew how, that the 

ourt might adjudge thereof : But he may plead generally Non 
damnificat, without chewing how, -becaule he pleads in the Ne- 
gative, and the other ought to Chew damnification ; UWherefoze 
it was adjudged acco2dingly foz the Plaintiff, 


Beſton verſus Buller. 


CCire facias: Agaiinlt the Defendant, being baile in Yarmouth , 
in an Action of Debt; Foꝛ that the Pancipal did not render 
body after Judgment, noꝛ Ar: condemnation ; The De⸗ 

pleaded, that after the Action bzought, and batte 

found, the cauſe was removed by Habeas corpus, and baile-here 
accepted ; and afterwards) the cauſe was remanded by Proce- 
dendo, and then Judgment given againlt the pzincipal : So it 
was pꝛetended, that by removal of the cauſe, the old baile was 
diſcharged ; TWhereupon it was demurred, and now argued 
at the Dar, that the old baile was diſcharged by the Recoꝛd re⸗ 
moved; Ind although the Recozd be remanded, yet that cannot 
tevive the batle which is determined; Ind koꝛ this purpole were 
tited 32*Hen. 8. Bro. Mainpriſe 6. & 31 Hen. $, Br. procedend. 13. 
Jt a man finds baile in London upon an arreſt, and the cauſe is 
removed by Habeas corpus into the * Bench, and afterward 
remanded by Procedendo , the batle is diſmiſſed, and (hall never 
revived. But all the Court held, that the baile is in this caſe 
table; Foz when the Recozd isremanded by Procedendo, 

if as ik it never had bern removed, and there is no Reroꝛd of 
the removal thereof; but ik it be removed, and baile filed in this 
ourt, and afterwards in another Term it is remanded, then 
it is otherwiſe; Fo there the Court is poſſeſſed of the cauſe; 
andremained ſo foꝛ a Term, and a Recoꝛd is made thereof : But 
5 been remanded the- ſame Term that had been removed, 


if had ben otherwiſe; Foz there ts: no Recozd/ made thereof, 
ſo Brook is to be intended: Wherefoze is was adjudged foz 


: 
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Thomas Hyats Caſe. 


» and : 


and 
tion to ule her fitly. But it was denyed by the to grant 
a Prohibition, berauſe the Court of the Ozdinary is the per 
Court foz allowance of alimony and may take oꝛder foz ſepara- 
tion oꝝ divoꝛce, if he be cruelly uſed, 


ote, That Coke ſaid upon the argumem of Warren and Suk 
N Caſe concerning a Leaſe by a Colledge made to Queen Nu. 
that it was adjudged in 30 Eliz. in Band Caſe, That where an I 
fant, or Baron and Feme makes a conveyance to the Queen by ba- 
gain and fale , that it was not aided by the Statute of 18 ll 
For that aids onely in Caſes where there is imperfection in the c 
veyance, and not where there is a diſability in the perſon who makes 
the conveyance : But where Tenant in Taile makes a conveyance by 


_ that is aided by the Statute z For he may make a conveyance 
by Fine. | [1 | 


Sir Henry Bellaſis verſss Hanford. 
A Ction fox words ; The 
pꝛoceſs 


chael. 10 Jac. and 
the year following : But 
Hanford bzought 


ayed a iy 
not 


pa 
udgment, lo as the Plaintiff was put to his Scir. fac. to have 
are lach nnd Peſeane han rough 
Ot Errors 5 
renned theRecod; And the Recozd being remanded, the * 
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ſhall have execution without a Scir. fac. and ſo all the pzeſidents 
warrant it: WI upon his repo2t, that the courke of the 
Court was ſo, Rule was entred, that he ſhould be in Execution 
without a Scire facias. 

| Chamberlaine verſus Ewer; 


Ovenant ; Akter Judgment in this Court and the Recozd te⸗ 

moved by YWrit of Error, and the Grroz aſſigned foz vari- 
gnee between the Bill upon the File and ration, viz, 
Chat in the Declaration, it was, that one ſuch, after the death 
of tenant per auter vie primo intravit & fic fuit occupans; which was 
the ſubſtance of the Declaration ; But in the Bull upon the File 
theſe woꝛds primo intravit were omitted: And after the Defen- 
dantin the Erchequer Chamber had pleaded, ln nullo eſt erratum, 
Jt was moved here, that the Bill Gould be amended : Foꝛ the pa⸗ 
Latte Cha aug them inthe bäder bb gabe rule that they 

m in the paper- 0 t 

Qould be amended. 


Syvedale verſus Sir Edward Lenthal in the Exchequer, 


[Nformation fo ede and himlelk; D that the De⸗ 

fendant after Þ end of p ſecond Seſſions ment holden 
5 Novem.3 Jac, & befote} the 31 Octob.ꝙ Iac. was a Recuſant-pa- 
pilt convicted in due foam of 1aw,accozding tothe Dtatute; Ind 
after his conviction,and foz two years befoze the 31 Octob. 9 Iac. 
at the Pariſh of Saint Dunſtans in the Meſt in the County 
of — — conformavit , and came to Church, 


and there during the time of Divine Service, accoz- 
ding to the 5 the Defendaut foz tha 
years next after the 31 Octob. 9 Tac, had not received the Sa⸗ 


crament of the Loꝛds Supper, #c. in the ſaid Church, where 
he uſually inhabited during the ſaid time, noz in any other 
place; but had made Default Contra formam Statuti: 
a he demanded againſt him 601, foz every year, 
in toto 180 l. The Defendant pleaded Not guilcy , and found 
eL d in arreſt of 
nt. 1. That the infozmation was uncertaine ; Becauſe 

no certain time of the conviction is chewn, noz how, noꝛz in 
Court, no2 befoze whom; ſo as the party cannot have 
thereto 5 Sed non allocatur-; Foz Tanfield Chief 

yat it might peradventure ben à god Ex⸗ 
ad Demurted upon the mation: But 


„. 
ception , if he 
he 


upon an Obligation, 1 
wd; But if the other pleaded @ Beleaſe, the Excepti⸗ 
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on to the Declaration is ſaved. A ſecond Exception wag tx: 
ken; Becauſe it is not Gewn when, oz befoze whom, he 
tonfoꝛmed Himſelf ; Sed non allocatur ; Foz being foz two years 
befoze 31 Octob. 9 lac. it is ſufficient to entitle the King eg 
the Penalty ; and the Confozmity by coming and conti 

at Church in time of Divine Service is ſufficient without be: 
ing befoze the O2zdinary. Thirdly , foz that the Inkoꝛmer de⸗ 
mands the Penalty foz th: years whereas by the Stq: 
tute of 31 Eliz. No Jnfozmer can demand a Penalty upon z 
Penall Statute ; But by Jnfozmation exhibited within g 
year after the offence , but the Court held it to be well 
_ foz- the King , although it was not god as to the n 
ozmer. 4 


Ward verſus Ayre. 


Reſpaſs of Aſſault and Battery: Et quod cumulum pecuniz toy: 
taining five marks,cepic,8c.The Cale was this; The Plain- 
tiff and Defendant being at play, the Plaintiff thꝛuſt his money 
into the 1 — heap, — Tibia þ _ er 
all: eupon 0 money,) 
Plaine bought this Action: And the whole Court was of «- 
- pinion, in regard the Plaintiffs own mony cannot be known,and 
this his intermedling is his own Art, and his own wong, that 
by the Law he (all loſe all; Foz; if it were otherwiſe , a mn 
might then be made to be a Treſpaſſer againlt his will, bythe 
taking of his own gods: Therefoze to avoid that Jnconben- 
ence , the Law will Juſtifie the Defendants detaining of all; 
and ſo it is of an heap of Com voluntarily intermingled — 
another mans”: UWhereupon the Rule of the Court was, . 


querens nihil capiat per billam. 


Frances verſus Ley, & è contra, In the Star - Chamber. 


A the bearing all the pimts upon both Bills, the Court ri. 

ved five things: Firſt, that if an Jnhabitant & his Anteſtoꝶ 

onely, have uſed time, whereof, #c. to repair an Idle ina 

Church, # to ſit there with his Family, to hear Divine Herbie 

to bury there; This makes L pꝛoper and peculiar to his 
3 


Youſle ; And he cannot be dif noꝛ interrupted by the Par- 
— 1 One m__ But the —— li 
ng and burying there, without uſing to repair it, 
any pecultar pꝛoperty, o2 pꝛeeminence therein. nd if the il 
hath been uſed to be repaired at the charge of all the Pariſh in 
Common , the Ozdinary may then from time to time appoint 
whom he pleaſeth to fit there, notwithſtanding any uſage to the 
contrary. 'Decondly, that it is not lawful foz any , to bzeako2 
deface any ſuperſtitious pictures in any window in any _ 
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02 Jle, but the Oꝛdinary onely : And ik any do ſo, without k- 
cence from the D2dinary, he ſhall be bound to his god behavioz; 
2s was done in Pricketts Caſe, by Dir Chriſtopher Wray, late 
Chief. Juſtice of the Kings Bench, Thirdly , that Coats of 
Arms placed in any window o2 monument in the Church oz 
Churchyard, cannot be beaten down, oz defaced by the Parſon, 
O2dinary, Churchwardens, oꝛ any other; And if they be, the 
Peit by Deſcent, intereſſed in the Coat, may have an Action up- 
on the Caſe, as 9 Ed. 4. 14. Dir William Witches Caſe was ci⸗ 
ted to that purpoſe, and Gravenors Caſe, and a Cale betwixt 
Corbyn and Pymble : Foz the Heir is inheritable to Arms, as to 
Heirlomes. 30 E. 3.2. 39 E. 3. 14, Fourthly, that neither the 
Ozdinary himſelf, noz the Churchwardens can grant licence of 
Burying to any within the Church, but the Parſon onely ;Se- 
cauſe the ſoil and Freehold of the Church is onely in the Parſon, 
and in none other. Fiſthly,when any is aſſaulted oz beaten in 
Church oz Churchyard , it is not Lawtul foz him to return o: 
give back any blows in his own defence, as he may elſewhere in 
dther places. De the Dt 2 E.6. the penalty foz dzawing 
a weapon in Church oꝛ Church yard, 
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2» MWanno2,t khe { | 
| is, That a Copyholder foz life may nominate 
S his Ducceſlo2 to have it fo2 lite; And that 
ſuch a perſon nominated chould compound with the Lozd fot his 
Fine; And if he could not co d, then he Could give ſuch 
a Fine as the Homage of the 2 ould Alleſs, d chould be 
admitted, and hold foz his lite ; ) alledgeth in facto, that his 
Father nominated him his ſuccefſoz foz to have fo; like, and 
died, that he tended foz his compoſition, and could not be ac- 
cepted : Mhereupon the Homage Aſſeed a Fine of 40 8. which 
he tendꝛed to pay, and the Defendant would not accept theredt, 
no2 adm.t him, whereby he lolt the benefit thereof, no2 could 
ſell it: And thereupon he bzought the Action. The Defendant 
pleaded Not guilty, and found againlt him; And it was now 
Judgment, that this Action lies not: Foz al- 
though it hath been alledged = this cultome pꝛetended, is god, 
yet foꝛaſmuch as he who is {o nominated hath not jus ad rem 
nec jus in re until admittance ; Ind a Copyholder , in the ere of 
Law, is but Tenant at the Lo2ds will; And if the Lozd will not 
hold Court, he hath no remedy to compell him to admit him but 
by Ozder of Chancery : as Co, lib, 4, fol. 28, Weſtwicks Cale 
32 H. 6. 3. Lit. fol. 3. The Court held, that the Action lay 
not; Fo he hath not any intereſt therein: And it would be int 
nite if every Copyholder , upon pꝛetente of refuſal, ſhould have 
an Action; Foz then the Load at his peril ought to admit, which 
would be miſehievous : And there never was any Action 
bought befoze theſe times againſt a Lozd of a Mannoꝛ ko: 
Non admittance ; But alwayes the remedy againſt the Lo 
was onely inChancery ; WWherefoze there is not any —_ - 
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give allowance to ſuch framed Actions, newly deviſed ; Jt 
was therefoze adjudged foz the Defendant, Vid. 14. H. 8. 246. 
N. B. 47. That Action upon the Caſe lies againſt an Itchdeacon 
foz not Inducting. | 


Lyſtet verſus the Wardens of the Hoſpital of Ravenſworth. 


Rror of a Judgment in a Formdon in the Common Bench. 8 

Firſt, becauſe the Mrit, is Præcipe Gardianis, præceptori ſive 
magiſtro hoſpital, &c. The award of the UUrit of veiw is, Quod 
| faciat viſum Gardiano, præceptori, &c. ſo in the lingular number, 
where it ould be Gardianis, &c. And the return of the UUrit 
was, Habere feci viſum Gardiano, ſo not well returned: Sed non 
allocatur; Foz it is but a miſpnſion, and it is prædicto Gardiano, 
and ſo amendable. Secondly, becauſe it appears by the Recozd, 
that upon the petit cape firſt awarded, The miſe is, Quod petens 
gratis remittit defaltam; And the tenant appeared, and pleaded 
tothe Aue: But upon a Mit of Diminucios, the Retoꝛd certi⸗ 
fied , and upon the Default, the Entry is, that the Deman- 
dant hould recover Seiſin; and then the pzoceedings after be 
erro2 ; But the Court held, that in as much as it was a god 
and perfect Recoꝛd firſt certified, it chall never afterwards be kal⸗ 
ified by a certificate upon the Diminution ; Foz that is to amend 
a Reco2d, and to aid it, and to have affirmation thereof : But it 
ever ſhall be, to certitie a contrary thing, to make it ill. Thirdly, 
becauſe the UUrit and all the pꝛocædings are foꝛ an houſe within 
the County of the City of Vork; And being at Jſue upon the 
Writ, the poſtea is certified, Poſtea tali die & loco, befoze Baron 
Altham and Baron Bromley Iuſticiaris Domini Regis ad Aſſiſas in 
Comitat. Eborum, (interlining Civicatis) the Default is recoꝛd⸗ 

ed, that it was without Marrant. Afterward in Nullo eſt erra- 
tum pleaded and entred, it was moved, that it Gould be amen⸗ 
ded, and it was amended by Ozder ; Foz it is but a wie ſance 
of the Clerk, which may well be amended after In nullo eſt erra- 

tum pleaded ;* Whereupon the Judgment was affirmed, 


Simon Muſcot verſus Ballet, Hill. 12 Iac. rot. Hunting. 


(COvenant; Fozthat the Defendant by Indenture Demiſed to (z) 
the Plaintiff a Meſſuage and certain Land at Clerkenwel 
in the County of Midd. foz 60 years; And Covenants, that he 
was then Lawfully ſeiſed in Fee of an indefeaſable eſtate; 
Et dicit in facto, that at the time of making the Jndenture ; he 
was not lawfully ſeiſed in Fee, and ſo he had not perfoꝛmed the 
laid Covenant, ac. The Defendant pleaded Non eſt factum, and 
found againſt him, and Damages 400 l. And it was moved in 
arreſtof Judgment, that the Declaration is not god, becauſe 
the bzeach is to general, not hewing that any other was — 
a ed⸗ 
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Vid. Co. lib. . fol. 60. betwirt Salmon and Bradſhay, 47 


Medicines a 
'Plaintiff, was by the ſaid laſt of February , 1603. well O- 


ſed, noz any Gaul — —— not leiled: Sed ng Sed non 
allocatur Beraus as Covenant is general, ſo the bzeach 
thay be dgenerally,eſpecially as this Caſe is, where the 
Defendant ha 222 the Declaration god, by 
eſt factum: llowes of the 2 

his Dird : Ge e it was adjudged foz the | Pi 


Ed. 3. 3. 


Shepherd werſws Edwards, Hill 
* 48 Jac. rot, 


yy of a age &s in Exon M LX. 


Bailiffs 
at he being a Piel 


Plaintiff Gly 
and wr 1 and ſo 
Vefenda yk 2 a * 


nt ok his Diſeaſe, Nec 
non operam & conſilium fuum daret & impenderer to the ſuid d 
1 and 


ty 
We 1 laſt — February | Following ac- 
— his beſt Shell, caufed tv be applied divers Yet- 
taz cure of the ſaid diſeaſe , Nec non * 
ſilium ſuum per idem tempus in ea parte dedit to the Defen- 


dant; And er 
the ſaid — 8 dy the labo2 and counſell of i 


red of the faid Diſeaſe > and made whole, And he ſaith 
in facto, That he well deſerved an hundzed pounds kor his 
laboꝛ and counſel beſtowed about the curing of the ſaid 
= TSS, 
required, hunde 

= _ The Defend pleaded Non aſſumpſit, and 
the Plaintiff Had Jos 


Aryongh Ewe HT ee That quantum merexet 
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Sir Edward 
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ach Sir Edw. Pynchyn verſus Doctor Harris in the Exchequer. 
the | 

5} 


Non Nor that upon evidence in an information by Sir Edward againſt 

the ſaid Doctor, upon the Statute 32 H. 8. for buying an Advou- 
tif, oa of The. De Banck, who had not been in poſſeſſion, &c. A queſti- 
4% on was made, if the Incumbent of a Church purchaſe the Advouſon 
thereof in Fee, the Advouſon being held in Socage, and devi- 
ſeth, that his Executor ſhall preſent after his deceaſe; and deviſeth 
the Inheritance to another in Fee: Whether this be a good deviſe of 
the next Avoydance, becauſe that inſtantly by his death, when his 
Will ſhould take effect, the Church is void; So a thing in Action 
2nd not deviſable: But it was held to be good enough: For the Law 
x0, that all ſhall be good, according to the intent of the party 
expreſſed in the Will, 
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Bateman verſus Woodcock. 


*R eſpaſs of Iſſault, Battery, and Wounding in Londa 
The Defendant juſtifies in the County of Norf. by bertur 
"= of a Warrant from the Sheriſt of Norf. upon a Mut a 
Latirat; quæ eſt eadem tranſgreſſio &c. abſque hoc, that he is qui 
ty in London vel alibi extra comitatum Norf. Upon this it was 
de murred, becauſe he doth not Chew the Marrant hic in cin 
prolat. Sed non allocatur : Foz the Marrant being executed is u 
turned to the Dheriff, and therefoze not requiſite to chew it; vn 
otherwiſe it is, where he juſtifies foz a rent-charge,o2 ſuchthin 
which have continuance. Decondly, becaule he juſtifies, and il 
ſo Traverſeth, which he ought not to have done: But the Cour 
held it to be well enough; Foz the juſtification being in another 
County, the County wherein the Action is bꝛought oughtto i 
Traverſed, and the Plantiff may maintain the Action, and iſſusi 
he _ 02 he may Traverſe the Defendants plea, at his. 
ection. 


Wheadon verſus Suggs Paſch. 12 Iac. rot. 653. 


Pro: of g Judgment in the Common Bench; The Erro! af 
ſigned in poiut of Law, The Caſe was; A Leaſe was 
made to Rob. Grubham,whereof the Land in queſtion is parcel 
habendum to him, and Ioane his wife foz their lives, et corn 
diutius viventi ſucceſſive uni poſt alterum ſicut ſcribuntur & nom: 
nantur in ordine: It was adjudged that this was a gud tt- 
mainder to Ioan, in whole right the Defendant made conulani, 
A ſecond Erroꝛ aſſigned was, becauſe the Judgment being up 
on a demurrer,a Urit of Enquiry of Damages was awarded, 
the Mit mentioned that the Plaintiff was non-ſuited; 1deo 
inquirendum occaſione præmiſſa, whereas the Judgment was uf 
on Demurrer, yet becauſe it was a Judiciall Crit, it was ab 
judged that it Could be amended: and that the Judgmm 
choüld ſtand. A third Erroꝛ aſſigned, was, becauſe the Ban 
being conuſance, the Plaintiff demurred, koꝛ that the Advocr 
was inlufficient; whereas it ought to have ben cognitio; 

the Defendant rejoyned, quod Advocare eſt ſufficiens; And tif 
Judgment was Eo quod cognitio fuit ſufficiens, &c. It was adjudg 


ed for the Defendant that he ſhould have return, &c. 8 
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rule was given p Judgment chould be affirmed. But afterwards 
the Court being moved again, they doubred whether they ſhould a- 
mend the ſecond Error; For the Writ being to enquire after non- 
ſuir, We damna ſuſtinait occaſiont Præmiſſa, it being after a Demurrer, 
and the Inquſition taken thereupon, and the lIudgment for the da- 
mages upon that Writ ; they gave rule, Quo curia adviſare vult un- 
till the next Term: Afterwards in Hil. 14 Fac. it was ordered to be 
amended, and the Iudgment to be affirmed, 1 


Ryppon verſus Bowles, Hill. 12 Iac. rot. 15 3. 


EES2= 


(3) 


= 8 


I SA& 


Sr 


1 ot 


af: 
dun hach committed no other Act to pieſudice the Plaintiff, and 
5 who hath not authozity to abate it ( but if he ſhould, would be 
8 chargeable in an Action of Uaſte) the Action is not maintain⸗ 
" able againſt him. And it is not like the Lady Browns Caſe, foz 
g the turniug of a Cock; noz to a Penthouſe, which overhang ano⸗ 
ther mans Courtyard ; Foz the falling of every ſhower of raine 
/ isa new nuſance ; but here it is onely inhabitancy, which is not 


any nuſance ; And ik the Plaintiff ould have any remedy, it 
Gould be by a Quod permittat aga_ theTenant of the Freehold: 
Ind to that opinion Coke Chief Jultice iuclined, though the o⸗ 
ther Juſtices doubted therein But afterwards it appearing that 
the Plaintiff had pꝛocured Judgment to be entred without mo⸗ 
tion to the Court, the Defendant was put to his Writ of Er- 
ror. Vid. 4 Afl. 9 Eliz. Dyer. 


Cob 


rr ee. 
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Cob verſus Betterſon. 


A Copy was granted. to the Father aud to his Bon; And 

he avers, that at the time of the grant he had but one Hon 
onely ; And it was adjudged to be a god limitation to that 
Don. And Coke cited, that 29 Eliz. Winkmores Caſe, where a 
Copy was granted to the Father and to his Don, and he doth 
not demonſtrate which of his Dons chould have it; It was ad⸗ 
judged to be a void grant, foꝛ the incertainty, he having divers 
Dons at that time. : 


Slade verſus Thomſon, Hill. 9 Jac. rot. 530. 


Heir within age, ! 

being found by office that the Land 
— 14 — by Knights Service in capice , the King ſeiſed it; 
And afterwards foꝛ non-payment during the minozity, the hen 
of the deviſoz enters; after Livery ſued : And whether this 
be congeable, was the queſtion: Ind adjudged,that it was nat 
Foz ages by. rae robe ery | 
pꝛolits of the Lands, it is to be i Dd, when he 
them: But the King having taken the pzofits, he 
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485 Iohn Karne 3 Bye. 
Ez. of a Judgment in the Common Bench in Debt upou 


an Obligation l. conditianed — — 


t 
a — bade wittin the 
ir John Karne granted it at 


—— Recozd; And if 3 i tyail betri- 
Ab the Recom; And therefoze the munen Non con- 


ceſſit, the Jſſue is not upon the-Patent : Bu Iffuets 
upon Nor conceſsit, 02 non dimiſit, of a — which paſleh by 


Ded, the trial ſhall be where the grant oꝛ Demiſe is Alledged: 
But of a Feofment 02 Leaſe foz life pleaded, the Jfue being non 


I Feoffavit, 


(10 


2 — — 
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— — 


Feoffavit, 02 non dimiſit, Livery ought to be made; And therefoze 
he trial chall be de vicineto where the Land lies: UWherefoze 
dhe Judgment was alfirmed. * : 


Sympſon verſus Sothern, Hill, 2 Iac. tot, 679. 


Reſpaſs, de clauſo Facto in Ellington: Upon Not guilty pleaded, 
T and ſpecial Uerdict, Jt appeared, that the place where ig Ce 
pyhold, partel of the annoz of Ellington Demiſable in Fa; am 
that Richard Sympſon was a Copyholder thereof in ; And in 
41 Eliz, ſurrendꝛed the ſaid Cloſe , Habendum à tempore morti 
prædict. Rich. Sympſon ad opus & uſum of his 7 then in vas; 
ſ« mere; and ot his Heirs and aſſigns fo ever; And if it affen 
the Child die before his full age, or marriage, then I do ſurrender 
the ſaid Lands to the uſe of my Couſin John Sympſon and his Heid 
and Aſsigns; That Richard Sympſon died, that his Mile hay 
Iſſue by him. Joane who was the Child in vextre ſa mere at the 
time ot the ſurrendet „That the-ſaid Joane died within gu 
monetys alter; That the ſaid John Symplon was afterward 
admitted to hold to hm and his Heirs: That afterward Ul, 
Spink, which was Heir to the laid loane, liſtet and Heir cli 
Sympſon, was admitted, and entred, and let to the Defendant in 
thue years ; The Defendant entred, the Plaintiff bungs In- 
ſpaſs; Ec fi ſup.totã materiã, the Court chal adjudge foz the Plain: 
till: They find foz the Plaintiff; if otherwiſe;fo2 the Defendant 
And after divers arguments at the Bar, the Court reſolvedfo} 
the Defendant; Firſt, that this ſarrender Habendum after. death 
to theuſeof another and his Heirs is merly void: Foz a C 
holder in Fee cannot ſurrender Habendũ after his death, no m 
then a Tenant in Fe can conbey his Lands Habendum after. 
death, foz then he chould leave a particular eſfate in Wal 
which is agatnlt the rules of law:And there is not any 
betwirt a Copyhold-and Freehold as to that purpoſe, Ind Coke 
laid, that Paſch.23.Eliz.in one Clamps Caſe in this Court, it was 
aͤdjudged, that ſuch a ſurrender of a Copyhold Habendun 
after his death, was void: And it was adjudged allo be- 
twixt — Croſs, that a Leaſe foz life Habendun 
after his death and Livery being made ſecundum formam 
chartæ, is meerly void. Decondly,they reſolved , that this (ur- 
render to the uſe of Iohn Sympſon and his Yeirs , if it bap⸗ 
pens that his Child in ventre ſa mere to die within age, 
merly void; Foz he cannot make ſuch. a conditional ſur- 
tender, to operate in future: Mheretoꝛe the Defendant claim 
ing from the Heir at the Common Law hath a god Title; Ind 
it was adjudged koꝛ the Defendant. 


Coddington 
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Coddington verſus Wilkin. 


T Reſpaſs; F02 entring his Cloſe 20 July 44 Eliz. contra pacem 
Dominz Reginz Eliz. & Domini Regis nunc: Atter verdict this 
was moved in arreſt of Judgment, and held that theſe woꝛds, 
Domini Regis nunc, are but ſurpluſſage: UWhereupon the Plain⸗ 
tiff had Judgment. | 


Edward Maria VVingfeild verſus Bell. 


* 2 1 or — avows — 
Damage Fe(ant in . aintiff repixes, t 
Pcfendants Bayliff gave him licence to goe that way with 
his Cattle:Ind Iſflue being upon this Licence, and found foz the 
Plaintiff; Jt was now moved, that notwithſtanding this ver- 
dict, Judgment ought to be given fo2 the Defendant; Foz this 
licence by the Bayliſt is void, toꝛ he cannot licence any to treſpaſs 
ant Walters Land: Mheretoꝛe the Plaintiff having confcſ- 
that he did it by the Bayliſts licence onely,he therein acknow⸗ 
ledgeth the Treſpaſs, and it all be adjudged againſt him But 
all the Court reſolved that Judgment be given foz the 
Plaintiff; Foz although it is cleer that a Bayliff cannot give li⸗ 
ante to doe a Treſpaſs; as to cut down Trees noꝛ can accept a⸗ 
nends. fo2 Treſpals, as it is in Pilkingtons Caſe Co. 5 fol. 76. 
et in as much as he may make a Leaſe at will, reſerving rent, 
becauſe it is foꝛ hig Maſters p2ofit, ſo he may give licence to goe 
wer his Maſters Land foz recompence, and that is god. Then 
here when it is pleaded that the Bayliff gave Licence, it ſhall be 
intended ſuch a Licence with recompence; eſpectally when it is 
found by verdict that he gave him licence, it Mall be intended to 


de made in due manner, which being found, is a god Jſſue; # 


Judgment ſhall be accozdingly;As in Debt upon a Bill, pay- 
ment is no plea;But if Jfſue be joyned thereupon, and found foꝛ 
thePlaintiff, it is god, and Judgment ſhall be foz the Plaintiff, 
becauſe the iſſue is found that he did not pay; but if it be found 
fo: the Defendant, Coke laid, that foz as much as it was an ill 
plea, no Judgment Gall be foꝛ the Defendant:UUherefoze here 
the illue being found foz the Plain:iff, Judgment ſhall be foz 
him: Whereupon it was adjudged foz the Plaintiff. 


Daniel verſus Waddington Hill. 12 Iac. rot. 


1 Upon Demnrrer;the Caſe was; Two Joyntenants 
# foz life, the one makes a Leaſe foꝛ 60 years, it he and his 
(ompanion tive ſo long; Afterwards he ſurrenders his Poiety, 
lakes back an eſtate, a dies: Uhether this Leaſe foꝛ 60 years 
dall endure as long as his „ lives, oꝛ did determi ne 
Q C C 9 


(3) 


(4) 


(5) 
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mw, 


Termino Michaelis Anno decimo tertio 


by his death, was the queſtion: and it was argued by Iohn More 
Derjeant, and Nicholas Hyde; Firſt, the limitation being fo: 
60 years, if he and his companion Gould live ſo long, admitting 
there had bern no ſurrender, noꝛ ſeverance of the Joynture, whe- 
ther the Leaſe by the deathof any of them be Determined, de⸗ 
caule it is a limitation upon the lives of two others. But thy 
Court held, that be the limitations upon the lives of the le: 
ſozs, oꝛ of ſtrangers, all is one; Foz it ſhall have continuance ag 
long as any of them live. Decondly, the joynture being ſevered 
by this ſurrender, and taking back the Eſtate, whether yet the 
Leaſe (hall continue during the life of his co on, as it ſhould 
have endured, if the Joynture had continued. AS it is; Eliz Dy. 
er 187, and 37 Eliz. Betwixt Harbin and Batten, 2werefor the Cour 
did not deliver any opinion as to that point; ſed adjournatur. After 
wards in Hil. 13 Lac. it was moved again, and the Court held for the 
firſt point, that this Leaſe determined by the death of any of them; 
for it is, if they two live ſo long. Secondly, that the Leaſe is cleerly de 
termined by the death of him that made it; For it hath no cantinu- 
ance longer then the Ioynture continues: Wherefore it was adjudged 
accordingly. 


VVilliamſon verſus Hunt, Paſch. 13 Iac. rot. 394. 


DF: upon an obligation of 40 l. conditioned foz the pern 
— mance of certain Articles and agreements betwtxt them; The 
Articles were, that the Plaintiff ould deliver to the Defeudant 
20 l. fo2 the benefit of Conſtance his Daughter within @ year; 
and that the Defendant ſhould pay annually to the Plaintil af: 
ter the receit of the ſaid 201. upon the ſecond day of Febru in 
till the age of 18 years of the ſaid Conſtance, ſuch intereſt mr- 
ney as the ſaid 20 l. hould amount unto,acccozding to the rated! 
10 l. per 1001, And further it was agred, _ if the ſaid Cos 
ſtance ſhould dye befoze che attained her age of 18 years, that then 
the Defendant Gould pay þ 20 1.to the Plaintiff, within ſir wan 
after her deceaſe. The Defendant pleaded perfoꝛmance of Cobe- 
nants er rk Plaintiff aſſignes foꝛ beach, he had paid 
the 20 l. to the Defendant actoꝛding to the Covenant, sto the ule 
ok the ſaid Conſtance,upon the 2 of Febru.1609.And that upon the 
27 Decemb, 10 Iac. the ſaid Conſtance attained to the age of 15 
years,and not befoze;and that the Defendant had not patd tothe 
Plaintiff 40 8. foz the Jntereſt of the ſaid 20 l. accoꝛding tothe 
ſaid Articles, upon the ſecond of Febr. 10 Tac, And hereuponthe 
Defendant demurred; And it was objected, that this is not an 
bzeach, becauſe Uſury is fozbidden and unlawfull; then the 
breach cannot be aſſigned in omitting the doing of that which is 
unlawfull to be done; Alſo it doth not appear what the Juterelt 
foz 20 l. per annum is: although it be laid, according to the rate of 
10 l. per 1001, per annum, yet the Court (hall not intend it to 3 
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ſo: But all the Court / Coke abſente) conteived, that it is a ſuſti⸗ 
cient beach Foz the pay ment of the Intereſt after the rate of 
10 l. pet 100 l. id not mtiy againſt Law ; but 18 tolerated; 
Ind when it is Secundum ratam of 10 1, per 100 l. the Court 
— it 45 — foz on 1.:foz the r 

vas adjud 02 t intiik. Note, rit of Error was 
i oo this Judgment; And the Error aſsigned was, becauſe 
ifs not hewviny that the 40 8. was after the rate of 10 l. per 1001, for 
che year, nor what the Intereſt of 20 l. amounted unto: Sed non allo- 


tanivr, And the Iudgment was affirmed, 


. | Wythers verſus Henley, Hill. 12 Iac; rot. 


1 eſpaſs oz that the 28 April 10 Iac, the Defendant tok and 
impaiſoned him, and detained him there foz the ſpace of a 
moneth : The Defendant Jultifies , becauſe a UUrit out of the 
Exchequer ifſued to take the Plaintiff, and his Lands, until he 
ſatisfied the King, #c. And that ſuch a Dheriff of Somerſetſhire 
tod the Plaintiſt in Execution; Ind that by vertue of a Latitat 
at the ſuit of one Nobert Brown he tok the Plaintiff , Et in exitu 
officio, left him in Pꝛilon to Robert Henly being Dheriff , his 
ſuecoſoz, act. Which is the ſame mp; ſonment 3 The Plaintiff 
replies quoad the Execution out of the Exchequier , that there 
was a Superſed. out of the ſame Court delivered unto the De- 
fndant,quod eum deliberaret fi ea de cauſa & non alia fuit impriſo- 
natus;and quoad his detainment upon the Lacicar, he pleaded, that 
the ſaid Rob. Brown, the Plaintiff in the ſatd ſuit commanded the 
Dheriff to diſcharge him of his Action, befoze his ſaid Im⸗ 
paiſonment, and made to the Sheriſt a releaſe of that ſuit ; Ind 
ct notwithſtanding the Defendant -detained him: Upon this 
Replication the Defendant Demurred ; Firſt, becauſe it now a⸗ 
prareth by the Plaintiſts own chewing, that he was once law- 
fullyimpziſoned ; And although a Superſed, came after, ad- 
mitting1t were to be allowed by the Sheriff, vet it cannot 
make the Caption unlawfull, but the Detention onely. 
And it was alſo moved , That the Sheriff, although he hath a 
Superſed. yet he is not bound under pain of faiſe Impꝛiſonment 
to allow thereof , but he may return the WMrit and the pziſcncr 
with the Superſed. and the Court may Diſcharge him: And 
theretoze there is difference where the arreſt is befoze the Super- 
(ed, delivered, and where afterz Foꝛ in the laſt Cale the arrelt is 
unlawful ,. but not in the firſt. Vid. 2 H. 7. 19; 19 H. 6, 43. 9 
Ed. 4. 3. But all the Court held, that the Superſed. was as god 
auſe to diſtharge him, as the firſt pzoceſs: was to arreſt hin; 
and he ought to obey it at his peril: And in regard he hath not 
done it, he is chargeable with falſe Jmpaſonment; And that 
the detaining him in pꝛilon is as a new Caption, and he may 
vell declare of Caption and Jmpziſonment, Secondly, it was 
Cec 3 objected, 
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objetted,that Sherif is not bound to obey the Plaintilts de: 
rs Fot although a Dheriff upon a Plat 
conrad may let a paiſoner out of Execution, as 
><: & 13 Ed. 3. Barr. _—_ yet he is not bound Ty 
eng g he on be be he | 


== of 
this 
— foantr 
wet bong 


A — denne — leaded it; 

t lication, he Doth confeſs the 
Es ink b und make che diſcharge — 
foꝛe upon the firkt ? 
Plaintiff, 


ment at the Bar, it was adjudged fate 


King verſas Sir Euſebie Andrews late Sheriff of the Countpdl 
Northampt. Trin. 12 Iac. rot. 1371. 


Ction the Caſe, fox ſuffering one Burder to eſtape i 

(3) A was endedted unto um en 711, and arreſted by vertned a 
Latitat ſued by him, intending upon his appearance and bail gi 
den, to declare fo2 that debt; where he was arrelted de en 
Iſeham the fozmer Dheriff,and left in pziſon, the Defendant in 
fered him to go at large without ue ſureties fo2 his 
ante: Upon Not guilty — — his matter — 
Uerdict ; That the ſaid Dir Iobn ebam arteſted hum, and — 
day, ve. returned Languidus, &c. andafterward , in exita ab 
cio ſuo Delivered him unto the Defendant as a paiſoner —— 
cauſe, and the Idefendant ſuffered him to go at large. Ind if x. 
And withdut Argument it was adjadged fo fo: the Plaintiff ; In 
this permiſion to Elca iT jult cauſe of Action z Fo2 he bythis 
means is defrauded or detaved of his Action: And a 6 
found chat the ther returned Languidus, fc. - 
NE HITS — pet that is not — 


ao ieraens he remaining always —_ eo” 
ercuſe his -- won 
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Vold verſus Henry Death Executor of Iohn Death. 
an obligation of 300 l. entred into by the Teſtatoꝛ : (65) 


t 
D; Condition thereof was; C $ Anthony Death, 
bun at Re ald John, was enn deen ee Platt for 8 
years, he During that term, wa D, 5 oꝛ conſumed 
1570 ares, gods oz merchandile of 


JO! | the Plaiatiffs , then if 
Executo2s within the months atter due p2of thereof 
her by the cane and ſaid Death, —— 
leb notice therof given the ſaid 1.02 them who Gould 
render hum recompence and ſatisfaction , make ſuſticient recom- 
FI EIN 07 gl LUCY mowers as (hall be ſo duely pꝛo⸗ 

tobe conſumed, x. that then ac. TheDefendant pleaded,that 
the Plaintilf befoze the Urit ht, had not pꝛoved p the ſad 
Ne Beach d canſumed, at. ThePlaintiff replies, that the ſaid 
A. Dqad within that term, viz. ſuch a day, conſumed, it. 400 l. of 
wares and merchandiſe of thedlaintiſts; and that the ſaid A. D. 
ſuch a day year @ plate, had by waiting under his hand confeſſed 
— had conſumed the ſaid ol. And that ſuch a day year and 


t prof ought to 
againlt the 


but it ought to be onely by witneſſes who will affirm it 
him. So ik it were, that if he t befoze I. S. that 
ought to be done by witneſſes pꝛoduted akoze him; which is pꝛo⸗ 
ved by the ſaid book of 10 E. 4. 1 1. And Doderidg relied upon the 


da 33 Af, pl. 1. Ind the pꝛot here being referred to the cord 
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ſion of the party, it is ſufficient, if he confeſs it under his hand 
to be true; but it it be not true it cannot bind the Deine 
but that he may well traverſe it, that he. did not know it to 
be true; Bat prima facie it 18 a god pot: Wherefoze he ha- 
3 „Ait is confeſſed that he made ſuch 
pꝛõwk, and that it is true: Mheretoꝛe the replication was hel 
god; Andit was adjudged foz the Plaintiff, Note, A Wiit of 
Error was brought upon this Jadgment in the Exchequer Chamber, 
and the Error aſsigned in point of Law, and the point moved in the 
King Bench was firſt inſiſted upon, whether the proof were” good; 

And all the Juſtices and Barons conceived it to be good enough: Bur 
then an Exception was taken to the replication 5 That it is not fl. 

ledged, that this notice was given to the Defendant after the death 

of the Teſtator; for if it were in his life time, it was to no purpoſe, 

and the ſtrongeſt ſhall be taken againſt him who pleaded it: And il 

the Juſtices and Barons held this to be a material exception, and an 

incurable fault; For it ſhall not be aided by any intendment: Where- 

fore for this cauſe the Judgment was reverſed. | 


Prat verſus Stearn, Hill. 11 Iac. rot. 1140. 


R Eelevin : Upon Demurrer, the Caſe was; That a Freeholder 
erected a Dove-coat upon his Freehold e there was ut 
any befoze , and ſtozed it with Pigeons; This was pr⸗ 
ſented at the Læt, and a pain aſſeſſed to amove it by ſuchs 
time; And foz not amoving it he wag amerced , and foz the a- 
mercement a Diſtreſs taken by the Lozd of the Let; Ind 
whether this diſtreſs were well taken „ was the quel; 
Firſt, whether the erecting of a Dove-coat by a Freeholder, and 
ſtonng it with Doves, be a Nuſance and offence againſt Lib, 

dly , whether the 'Lozd may diſtrain without 1 
Cuſtome foꝛ a pain oꝛ amercment in a Lt: Coke Chief Julkce 
held, that it was a Common Nuſance and inquirable in a Let; 
But the other Juſtices ſa med to doubt thereof, But foz the ſe⸗ 
cond point they all reſolved, that he might diſtrain, o2 have his 
Action of Debt, foz ſuch a pain oꝛ amercement. But as to the 
matter they would not ſpeak, becauſe the pzeſentment was not 
god; Foz it is preſented , that he erected a Dove-coat , and 
ſtozed it with Pigeons; but he doth not ſay in the pzeſentment; 
that it was Ad nocumentum leigeorum Domini Regis; Which 
ought to be in every pꝛeſentment: And although the Party hath 
here averred, that it was ad commune nocumentum , yet that is 
not ſufficient 3 fo2 it ought to be in the pꝛeſentment which is 
the charge; And this fault was held incurable ; TUherekoꝛe it 
was adjudged fo2 the Plaintiff. | 
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Penning verſus Judith Lady Plat, Executrix of Sir Hugh Plat, 
Trin. 12 Jac; rot. ultimo. | 


2 ; Fo2 that the ſaid Dir Hugh by Jndenture reciting, 
Whereas he was poſſeſſed of the Leaſeofa- Farm called 
Neu- Burns, fo2 ſuch a Term, he thereby Covenants, that the 
Plaintiſt and his wite ſhall enjoy it during the Term, without 
mnterruption of him oꝛ Judith his wife; and alledgeth the bzeach, 
that although he pertozmed the Covenants on his part, and en- 
tied Sir Hugh Plat the Teſtatoꝛ in his life tume,ſuch a day and 
year entred a ouſted him ſo as he hath not pertoꝛmed the Cove- 
nants ac. The Defendant thereupon demurred. Firſt Exception; 
Fo: that the Indenture is alledged by Teſtatum exiſtic ; Uhere- 
as it ought to be alledged, that by ſuch an Jndenture it is Co⸗ 
venanted ; Sed non allocatur. Decondly, becauſe he doth not al- 
ledge,Quod idem tamen /e Teſtator, &c. ſo às it is not a full breach: 
Sed non allocatur; Fo2 although it be not lo foꝛmal and pꝛeciſe, 
as where it 18 with an idem tamen, &c. Pet, foꝛ that it 18 licet 
he entred, the Teitatoz expelled him, it is a direct affirmative, 
and well enough: And although the Covenant is, that the 
Plaintiff and His Fee (hall enjoy it, -and the expulſion is of the 
Plaintiff onely, it is god enough; becauſe the B hath the ſole 
profits g polleſlion : And although the Entry of the Teltatoz is not 
alledged to be by title, ſo as he is merrly a Tor fe«ſor,# » Treſpaſs 
lieth againſt him to recover damages, yet becaule it is erpzeſſed, 
that the Plaintiff and his Feme all enjoy it without inter- 
ruption of him 02 his wife, ſo as che is in the expꝛeſſe woꝛds of 
the Covenant; he ſhall have this Action, although he might have 
had his remedy by Action of Treſpaſs. Vid. 26 Hen. 8.3. Dy. 328. 
Wierefoze it was adjudaed foꝛ the Plaintiff, 


Lamb werſus Wiſeman, in the Exchequer Chamber, 
Hillar, 11 Jac. rot. 1036, 


Rror of a Judgment in the Kings Bench in Debt, upon an 
Obligation of 200 l. TheErro? alligned, becauſe tizeVen. tac. 
being awarded to the Coꝛoners, was returned by J. Barton and 
Tho. Roe Cozoners; Whereas at the time of the v Urit awarded 
returned; there were two other Cozoners, viz. William Salter 
and Thomas Peach, and the return ought to have ban in the name 
of the four Cozoners ; And In nullo eſt erratum was pleaded : 
This being the ſole Erro2 aſſigned, all the Juſtices of the Com- 
mon Bench, and Barons of the Exchequer ( beſides Warberron ) 
held, that it is not Erroz. Firſt, becauſe it ought to have ben 
taken by way of challenge at the time of trial; and foꝛalmuch as 
he hathnot challenged it, he Gall not now aſſign it foz Erroz. 
Vid. 39 Hen. 6. 41. 30 All. Pl. 12, D2condly, admitting _— 
. rro2 
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Erroꝛ aflignable at the Common Law; vet now being after ver: 
dic, it is aided by the Dtatute, which aids miſreturns and in⸗ 
fufficient rtturns, and this is but a milreturn : Wherefqze the 
Judgment was affirmed. 


Lady Plat verſus Plummer, in the Exchequer Chamber. 


—Rror of a Judgment in the Kings Bench, in Debt upon an 
L. Obligation: The Erroꝛ aſſigned was, becauſe the Bill was 
Flled 11 Febr. and the baile was Filed 12 Febr. So as the Bil 
was tefoze any baile; and it doth not appear that the Plainif 
was in cuſtodia Mareſchalli: Pet foꝛalmuci as the Bill, whenty- 
ever it were filed, hath relation to the firlt day of the Term, n 
the day and filing is not material; Therefoze this Crroz was 
diſallowed, aud rule given foꝛ aſtirmante of the Judgment, 


Sir James Sandelow and others verſus Deverton, in the Exchequer 
Chamber, Hillar. 11 Jac, rot. 1377. 


GIr James Sandelow and D. Tenant, and J. B. bzing a Writ 
of Error | one Deverton, alias Foreſt, of a Juen 
given againſt Dir I. S. as Pancipal, and againſt D. Ten, 


and I. B. as his baile; and the Erroꝛs aſſigned as well in the 
pꝛincipal J » as in the pꝛocedings againlt the baile; 
And upon the Scir. fac. bought ad audiendum Errores , the De: 
tendant — in abatement of the UUrit of Error, betauſe the 
puntipal and baile canot joyn in a CUrit of Error; Foz the pu 
ceedings and Judgments againſt them are ſeveral. And uro 
this demurrer, without argument, the Jultices and Barons 
held, that this UUrit of Error lies not; Foz they may not cn: 
joyn in any ſuch Writ ; And they held, that the baile upon the 
Judgment inthe Scir. fac. cannot have a UUrit of Error; Fo2 it 
is out of the Statute of 27 Eliz. Ind it was much doubted 
whether a Mrit of Error, Coram vobis reſidet, can be bzought 
by the Pꝛincipal: And it was afterwards reſolved , that it 
could not. 


Matthews and his wife verſus Thomas Cole, Thomas Doughty, 
and J. B. in the Exchequer Chamber. 


Reſpaſs ; Fo the Battery of the Feme : The Defendant T.C- 
pleaded generally Not guilty. T. D. pleaded, that te is # was 
at the time of the Treſpaſs Conſtable of Haveril in Eſſex, & plea- 


ded Nox guilty. ].B.þ third Defendant pleaded de /e» Aſſault demeſu, 
ſo thx Idues being jorned, one Jury found all thoſe Jiſues (02 
the Plaintiffs, and aſſeſſeddamages intirely to 40 l. and Judg⸗ 
ment given accoꝛdingly, and Erroz thereof bꝛought in the Ct- 
chequer Chamber, becauſe they ought to have found * = 


hr 
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r uponthe ſeverall iſſues: Sed non allocatur; Ind the Judg- 
mages upont : ; : 
ma as affirmed. Vid. Co. 11 fol. 6. h 
The King againſt the Biſhop of Norwich, Thomas Cole and 
Robert Saker, Paſch. 13 Jac, rot. 21. 
(16) 


Uare impedit, to pꝛeſent to the Uicarage of Haverell, and 
Q chews fo2 Title, that Thomas Cole the Defendant was ſeiſ- 
ed in Fe of the Mannoꝛ of Haverell, to which the Advouſon of 
the Uicarage was appertaining, and that the Church became 
bold by a Dimomacall agreement made betwixt the ſaid Robert 
Saker and the wile of the Patron, that the Patron Gould pꝛe⸗ 
fent hum; and Gews what the Dimony was in ſpecie, and that 
the Patron accoꝛdingly preſented him; Wherefoze by the Dta- 
tute of 31 Eliz. (reciting it) the Church is void, and it belongs to 
the king to pꝛelent, and the Defendant diſturbed him: The De- 
fendant pleaded, that Q. Eliz. was ſeiſed in Fee of the RKectozy 
of Haverell appzopuated, whereto the Advouſon of the Uicarage 
apyertained, and dyed leiſed, and that the Parſonage came to 
the King by deſcent; that the Church being void, the ſaid Tho- 
mas Cole pteſented the Defendant by uſurpation, and that the 
Defendant was admitted, inſtituted, and inducted; Ind after⸗ 
wards the King pzeſented the Defendant to that Advouſon of the 
Uicarage, who was admitted, inſtituted, and inducted, and is 
ncumbent of the Kings pzeſentation; and Traverſcth that the 
dbouſon of the Uicarage was apertaining to the Mannoꝛz of 
Haverell: Ind hereupon the Kings Attourny demurred;And up⸗ 
on the firſt —_— without any difficulty, it was adjudged 
to be ill: Fo2 firſt, when one is admitted, inſtituted; and :nduct- 
ed by the pꝛeſentation of a common perſon, although it were by 
uſurpation upon the King, yet the King cannot pzeſent another, 
the Church being full; without remomng the Jncumbent by a 
Quare impedit, who is in de facto, although he be not in de jure; 
and the Church is full of him, untill he be removed by a judici⸗ 
all means, 02 by reſignation: And Coke ſaid, it had ban adjudg- 
ed, that if a Church be void, and a ſtranger, without the pꝛivity 
of the after-Jncumbent, pꝛocures the Patron to pꝛeſent, # gives 
unto him any ſumm of money koꝛ his pzeſentation, although the 
after-Jncumbent is not pꝛivy to that Dimoniacall contract, yet 
in as much as he comes in by a Simoniacall pꝛeſentation, the 
Church is void, and it belongeth to the King to pꝛeſent: Do it is 
where the Jncumbent makes a Simoniacall contract with the 


Friend oz Wife of the Patron, and the Patron knows not there- 


of, and the Jncumbent is pzeſented thereto by means of him 
who made this Dimoniacall contract; he is within the Statuce 
of 31 Eliz. and the King may pꝛeſent: Alſo he fatd that the In⸗ 
tumbent who is once pꝛelented, admitted, and inſtituted by a 
Simoniacall contract, is 8 to enjoy that Bene: 
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(71) 


(18) 


lite although he obcains a pꝛeſentationde novo from. the King, 
foz the Dtatute haih diſabled him during his lite ta have it: And 
fo2 piofe thereof, Coke ſaid, that it was reſolved by the L029 
Chyancelloz and himlelie upon conferenc with the other Juſtices, 
upon a queſtion referred unto them by the King, That one Six 
Robert Vernon being Coffeter to the Ring, contracted with Sir 
A. I. fozmoneyto ſigne his Diice, and Dir A.1.ovtained a grant 
thereof trom the King; That by the Statute of 5 Ed 6, he is a 
perlon dilabled to take that office, ſo as at no time during hig 
lite he can have it. although it becomes void by the death of any 
other Officer thereof, && new grant be made unto him: And (g 
ze held it to be in the Caſe in queltion; UWiheretoze he and the o⸗ 
ther Jultices conceived the plea to be ill, and that Judgment 
(ould be entred fo2 the King. Another exception was taken to 
the Declaration, that the Title is to the IdLouſon ok the Uica- 
rage appertaining to the Mannoꝛz which cannot be: Fo2 the Ui: 


carage is extraged out of theParſenage, and therefoze che W. 


voulon thereof apertaining to tte Parſonage, and cannot apper- 
tain tothe Mannoz;Sed non allocatur;Fo2 although the Idvouſcn 
of the Wicarage uſualy appertains to the Parſonage, pet it is nit 
of necellity #1t may be appertaintng to a LWannoz. Vid. 17. Ed.. 
51. 2K. 3. Grant 89 And it was afterward adjudged foz the king, 


Robins verſus Sanders, Paſc. 13 lac, rot. 21, 


po: fo2 that the Judgment was entred, Ideo conceſſum eſt 
per curiam quod querens recuperet &c. where it chould be, con- 
ſideratum eſt: And to make god this entry, divers Pzeſidents 
were cited in the P2eſidents of the Loꝛd Coke; But it was an- 
ſwered, that it was a miſpꝛiſion by the Pꝛ inter, chat it is not ſo 
entred in the Koll; Foz it was alledged, that conſideratum eſt is 
moꝛe eſtectuall then conceſſum eſt ; And Pzeſidents are founded 
upon great reaſon, and are to be obſerved. 


Bayly ver ſus Merrell, Trin. 13. lac, 


A Ction upon the Caſe;UWhereas 10 Decem. 11 Tac. there was 
4. 3 communication betwixt the Plaintiff and Defendant, con⸗ 
cerning the hiring of the Plaintiff to carry foz2 the Defendant 
with Yozles and Mayn a load of Madder from Exhall in the 
County of Eſſex, unto Uppingham in the County of Rutland; Ind 
that then and there, to deceive him in the carriage thereof, he al⸗ 
firmed fraudulently that the ſaid load of Madder was but of 
doo pound werght;and that he giving credit to this affirmation, 
und*rtwke the carriage of the ſaid adder; and that the Delen⸗ 
dant pzomiſed him to pay foꝛ every hundred weight 2 $ 8 d. Ind 
that ye giving credit that the ſaid Madder was but 800 weight 


tarryed it accoꝛding to the ſaid agra ment and alledges in 15 
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the ſaid load adder hed much moze then 8 
I TIS 


ing the ſaid wain with the load of Madder, being laden with 


ſo ret n lled ita — laborare & trahere, 
that ſeven pies ee en the ſaid wain, ratione inde 
= nt pleaded Not guilty, and 


ribant , per dg 7 
eee 
oꝛ he being hired to ca 

d, it was his own folly to overluad his hoꝛſes; and it 
was a matter which lay in his own veiw and Conuſance ; And 
(f he doudted ol the —— —— ED: have weighed ik, 
and was not bound to give C to anothers ſpech : Aud 
being his own 5 As where one 

buyes an — upon warra him to have both his eyes, and 
he hath but one Eye, he is : Foz it is a thing which 
lies in his own Conuſance, and ſuch warranty oz affirmation is 
not material, oꝛ to — — But other wiſe it is in Caſe where 
the matter is ſecret, and lies pꝛoperiy in the Conuſance of him 
who warrants it, and cannot be known to him buyes , 02 
makes the contract; Foz the law gives no remedy foz voluntary 
negligence : Ind of that opinion was the whole Court, although 
it was laid, that there was apparent fraud here in him who af- 
firmed, #c. And peradventure the Plaintit was a ſtranger there 
where he undertook the carriage, a had no weights to weigh it. 
But it was anſwered, that it was his groſs 22 » that 
he would undertake a weight ſo far excæ ding the affirmation, 
without cauſing it to be weighed; Uherefoze the Judgment 


was ſtayed, 


Dad dz Termino 


(1) 


(2) 
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Dighton and Holts Caſe- 


Obert Dighton and William Holt wert committed by the 
R niſlioners, becauſe they refuſed to tabe the 
Dath ex officio; Wherenpon, an Habeas corpus being d- 
warded, it was returned, that then were committed ; Berauſe 
they being convented fo2 flanderous words againſt the bun of 
n tendped 1 — ee — 
e 1 ran upon thole , te⸗ 

ed and were committed; And after tyres Terms 
deliberations, the-Conrt now their reſolutions, that they 
ught to be delivered : Ind Coke Chief Juſtice rendzed the rea- 
ſons ; Firſt, becauſe this examination is made to make then 
aetule themſelves of tho bzeach.of a penal Lam, which is again} 
Law: Fo they ought to pzoe@d againſt them by witneſteg, and 
not intoxce them to tate an Oath to accuſe themſeves: Andhe 
thereupon cited two Pꝛeſidents; the one in 10 Eliz. in the Lon 
Byer nit impꝛinted, vohere Lee an Attomey was convented be- 
foxe chem, -becauſe he was pielent at Malle, and they walld 
have examined him upon his Oath of theſe matters; and dem 
impꝛiſoned foꝛ refuſing the Dath, this matter being returned 
upon an Habeas corpus into the Common Bench, where he had 


Hs puviledge, and was diſcharged. Another Pꝛelident he cited 
to be in 18 Eliz. where Rowland Hinde was convented befoze them 


upon pzetence of uſury, aud was offered to be examined upon 
his Dath, and refuſed, ac. and being committed fo2 that cauſe, 
was diſcharged. Vid. Nat. Br, and Regiſt, Decondly, 
foꝛ that it appeared here upon examination, that they required a 
Copy of the Jnterrogatozies, and were denyed them; And that 
is within the Equity of the Statute of 2 H. 5. where the Copy 
of a libell is denyed ; Uherefoze they were bailed, 


Sir Thomas Pickerings Caſe. 


T was found by Office after the death of Sir John Pickering 
that he and his wife purchaſed che Mannor of Weſtou, in the 
County of Hertford, held of the King by Knights Service in capitezt0 
them and the Heirs of Sir John Pickering ; And that he died ſeiſed 
thereof, and of two other Mannors holden in Socage ; And that 
Thomas Pickering his Son and Heir was within the age of 21 years j 
an 
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Aa hat his wite ſurvived himʒ whereby during her life there could not 
be any wardſhip of the Land, but of the body only: Afterwards in 30 
Mui am Fae, the Lady Pickering died, in 30 Funii 10 Far. Thomat 
Pickering being within age was made Knight; in 30 Des, 10 Far. he at- 
tained bis age of 21 years, and tendred lis Livery, and ſued a ſpecial 
livery within the time,wherein was a pardon ol all Intruſions, Actions, 
Suits, Accounts, Executions and Demands; except Debts or money, 
by reaſon of any office or treaſure of the Kings cenyerted; or by 
reaſon of any Debt due by any Obligation or recogniſance. And not: 
githſtanding the Auditor rated a charge upon him for the mean rates 
alter the death of the Lady Pickering, untill his age of 2x years; And 
Proceſs was awarded thereupon, Et ad computandum pro meliore valere. 
And heteupon Sir Thomas Pickering came, and ſhewed the day when 
he was made Knight, and the ſpecial Livery in diſcharge of the 
mean rates: Et quoad the other charge ad computandum he demurred, 
and hereupon a Caſe was made and referred to the Judges : Firſt, 
whether he (hall be charged for mean rates betwixt the death of 
the Lady Pickering, and his being made Knight, there being no Office 
found after the death of the ſaid Lady. Secondly, whether he ſhall 
be charged wich them betwixt rhe time of hisKnighting,and attaining 
hir füll age, Thirdly, whether this charge ad computandum pro meliore 
vere, (there being no office nor former preſidents to warrant it) 
be allowable : And theſe matters being debated by Hebert Chief 
uſtice of the Common Bench, and Tarfield Chief Baron, they re- 

lved, that this laſt charge is not warranted by the Law, and being 
xithout former preſidents , is not allowable ; For the King by way 
of charge cannot impoſe a greater value thenis found in the Office: 
But in * compoſition for committing the Land, he may impoſe 
what value he pleaſe; For it is his bargain, and he may retain it in 
his hands if he pleaſe, and the other who takes it at a greater value 
thenis compriſed in the office, is at his election whether he will take 
t or not: But to lay a charge upon the Heir more then is in the Of- 
ice, without another office or ſurvey to inhaunſe it is not allowable, 
Secondly, they reſolved, that for the mean rates betwixt his being 
made Knight, and coming of full age, he is not chargeable yz For the 
King, by making him Knight, hath thereby diſpenſed with his mi- 
nority, and he is in Law accounted, as if de facts he were of full age. 
Thirdly, they reſolved, that he ſhall be charged with the mean rates 
untill he were made Knight; Although there be not any Office 
found after the Ladies death, which if it had been found was clear, 
that he ſhould be charged, for then the King had been in poſſeſſion 
of the Land, and entitled to the profits, in which Caſe a ſpecial Live- 
fy would never have diſcharged them, Forthat doth nor diſcharge the 
23 nor give that which is in poſſeſſion, no more then a re- 

ale of a Common perſon can give a thing in poſſeſſion: And the 
common experience of the Court is, that a ſpecial Livety ſhall be 
conſtrued according to the intent, to diſcharge that which is not in 
polleſſion, but is concealed , but not to diſcharge any thing which is 
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in poſſeſſion: But here the doubt is, becauſe there is not ahy Office 
found after the death of the Lady, which entitles the King to the 
Land; For the other Office after the death of Sir Fohy Pickering 
entitles him but to the body: Bur becauſe there was an Office be- 
fore finding the eſtate, by reaſon Whereof he was in ward for 
his body, and for the reverſion ; And it is an uſual courſe in the 
Court not to have an Office after the death of a Tenant for life 
when there was an Office before finding the inheritance :'Bur all ſhalj 
come in by the Feodaries certificate, which is the information to the 
Court; And it is the uſual courſe for eaſe to the Subjects to accept of 
ſuch certificates, and not to inforce the finding of ſeveral 0 ces, 
it was reſolved: that he ſhould be charged. Vid. Dy. 249. 284. Co, 6, 
74. Co. 8. 170 K 173. 


Wood verſas Germons, Trin. 13 Tac. rot. 1064. Norff, 


(3) L' lectone firmæ: Upon a ſpecial verdict, the Caſe was; Te⸗ 
1_, nant in Fe of an Acre, and Leſſ foz 21 years of another 
Acre lets both of them foꝛ 10 years; rendzing Rent, with a pro- 
viſo, that ik the Rent be behind foz 28 Dayes, that he and his 
Heirs mighc reſtrain; ànd ik there be not a ſuſticient up 
the Land, that they may rænter: The Leſſoz dies, and the te: 
verſion of the inheritance deſcends to his Heir, and the reverſigg 
of the Leaſe came to his executoꝛs. Ifterward the Rent 
Due, and arrear fo2 28 dayes, the Yetr demanded the potion 
Kent, accozding to the value of the Land of inheritance; and 
it being not paid, no2 ſafficient diſtreſs upon the Land, he entred 
and let to the Plaintift: And whether his entry was lawfull 
oz not, was the queſtion. Firſt, whether theſe words, that he 
might reſtrain, be apt woꝛds by any conſtruction to ſignifie the in- 
tent of the Leſſoz, that if the Rent be behind, it would be law 
fulfoz him to diſtrain. Secondly, whether (this reverſion being lo 
divided) the Rent alſo be divided, and is appoꝛtionable: Indif 
Y condition be divided, whether the Heir may demand part of the 
Kent, and fo2 non-payment renter. Coke held foz the tir(t point, 
that Reſtrain was as much as to ſay Diſtrain, and it ſhall be 
accepted to be of the ſame ſenſe, as in 6 Ed. 2. Recipere ter, 0} 
that terra redibit pro remanebit. Foz the ſecond point no opinion 
was delivered: Sed adjournatur. | 


Sir Baptiſt Hicks verſus Goats, Mich. 11 Iac. rot. 1236. in C. B. 


(4) P ror of a Judgment in the Common Bench, in a Writ of 
Covenant, wherein Dir Baptiſt Hicks had Judgment to re- 

cover 400 l. The Erroz was aſſigned in point of Judgment be- 

cauſe the Plaintiff counts upon a UWrit of Covenant, where- 

in was covenanted inter alia, UWhereas the Plaintiff had bought 

of Henry Fieerword a Mod called Weſton Park, . 
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de 300 Acres, after the eltimation of eighten fot and 
an halke to the pole, at che rate of 100 l. to2 every Acre, 
and had paid 2500 l. That the ſaid Dir Baptiſt Hicks and Henry 
fleetwood hould appoint two meaſurers;the one at the election 
of H. Fl. the other at the election of Dir B. H. tomeaſure it be- 
fore 1 of Ianuary following ; Ind4 there appeared to be 
moꝛe Ares at the (aid meaſuring then the 2500 l. amounted un- 
to, chat Sir B. Hicks ſhould pay as much as Gould be moze; be⸗ 

the end of February; And ik the Acres did not amount to ſo 
muchas he had payed; that then Henry Fleetwood and Goates 
ould pay as much as Gould be wanting, befoze the 3 1 of May 
following:Ind he alledgeth in facto, p he nominated ſuch a mea- 
ſurer; And that Hen. Fleet wodd not appoint any befoze the 
1 of lanu. That the laid meaſurer juſtly meaſured it. and that 
there were wanting 70 Acres, which amounted to 7501, Ind 
that he being required upon the tenth of Decemb. 10 Iacobi 
o pay it, had not paied it. The Defendant takes Idue, that 
there did not want any Acre to amount to the ſaid ſum of 2500 l. 
and found againſt him, and Damages to 400 | and Jindg- 
ment acco2dingly. - The firlt Erroꝛ d was , becauſe it is 
notalledged, that there wanted \v' much, but that it appeared 
the meaſuring that there wanted fo much; and it might be 


falfty meaſured ; But upon peruſal of the Recozd , it was held 
to be well enough; Fo2 it was alledged, that it was-juftly mea- 
ſured, and that there wanted ſeventy Acres, which is not refer- 


ed to the meaſuring, which peradventure might be falſe; but 
it is expꝛelly averred; that there wanted ſd much.:;Decondly , it 
was much inſiſted upon, that notice ought to have ben given to 
Goats that ſo much was wanting, becauſe he was a ſtranger to 
meaſuring, and the notice ought to have ben befoze the day t 
payment. Vid. 31 Maii, 8 Jac. Ind there is not any requeſt yere= 
im alledged until Decemb, 10 Iac, ich is long after the day ot 
nent was palt : Do he takes adbantage of a Covenant bꝛo⸗ 
where the Defendant had not ann notice given him to per⸗ 
foam it : Sed non allocatur; Fot he being pavy to the Covenaut 
4. take notice of the Admeaſurement as well as the 

i, and might have ban preſent at the meaſuring : And 
although Henry Fleetwood, and not Goars, was to appoint the 
meaſurer, and did not do it, it was his default; And they both 
being parties to the Covenant, the Defendant is as well to 
fake notice thereof as the other; Iſo, in point ot Covenant,no- 
tice is not to be given as ltrictly , as it 2 an obligation, 
which is in point of Foꝛfeiture. Vid. Coke lib. 8. fol. 89, Frances 


Caſe. 10 E. 4. 14. & 24. Afterward; — We Ex 
= » Kule was given chat ne be at- 
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Barbara Herbert verſus Thomas Binion, Trin. 
10 Jac. tot. 


Rror, To teverſe a Fine in the County of Montgomery by her 
and Richard Herbert her husband : The firlt Erroz aſſigned 


was, Foz that the UUrit of Dedimus poteſtatem bare Teſte be⸗ 
foze the Writ of Covenant, @ had a Scir, fac. to warn the Heir g 
Tertenant ; Ind Thomas Binion was returned to be warned ag 
Heir and Tertenant ; Ind he appeared and pleaded, That Wil. 
liam Binion the Conuſee, his Father, died ſeiſed, which deſcended 
to him as his Heir, and that he is Tertenant and within age, 
and pays, Que parol demurrera The Plaintiff counterpleaded 
the age, chewing that che was entitled to have Dower betoze the 
Fine levied,and now is barred of her Dower by thisFine;where- 
toze he ſues to be reſtoꝛed to have her Writ of Dower ; Jnd 
it was thereupon Demurred, and argued oftentimes at the 
Bar, and afterwards very ſolemnly at the Bench, whether it 
were a god Counterplea to out him of his age; Ind Coke 
Chief Juſtice, Croke and Houghton argued, That it was ng 
Counterplea foꝛ her to out him ot his age; Foz it is a rule, The 
Heir being within age, and in by deſcent, (ſo as he is Yeir and 
Tertenant) ſhall have his Age in a Urit of Error, as 47 E.,. 
9 H.6.46. & Co. l. 6. f. 4. Marks;Caſe : Ind although it were o- 
jected, that in Dower Age is not allowable, as 5 E.3.4. J Hs, 
13. 12 E,4.17. 4 H. 7.1. 17 E.3.53. & 44 E. 3. 23. Fo the milchirt, 
when che clayming but an Eſtate for lite, may die and loſe that 
eſtate; which was the reaſon in 35 Eliz. betwixt Williams and 
Williams That an Jnfant ſuftering a Recovery by default in 
Dower, che chall not a void it by Error foz this cauſe ; foz then 
che never Gould recover: And ſoit was objected , that in di⸗ 
ceipt 02 Attaint an Jnfant Gall not have his Age, foz doubt of 
the death of the Juroꝛs in the one Caſe, and of the ſummoners 
and veiwers in the other: And therefoꝛe where there is ſucha 
miſchief, the Age all not be allowed. And here it was objected 
That it is now conteſſed by the Demurrer, that ſhe had Title of 
Zwower if this Fine were avoided, yet they held, that in agmuch 
as the rule in Law is, That an Infant by intendment hath 
no Cenuſance to plead in defence of his Title, and hemight 
have divers pleas to avoid that Crit of Erroz ; And the 
her ſelf by her Fine hath given from her ſelf her right of Dower, 
by her own Act; as long as the Fine ſands unreverſed ; There 
foze the Law hall favour the Jnfant rather then the Xe» to rt- 
verfe her own. Fine: And although che now pꝛetends that he 
claims but Dower yet if the fine were reverſed , che might 
claim another Title which peradventure might reach to the in⸗ 
heritance: And this pleading here doth not Eſtop her, and by 
this means the Unfant Gould bediſinherited , where 3 
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— he were of — — oꝛ other matter to 

the TUrit of Error: But if the Feme be barred in Dower by 

—— in a Writ of Dower, and bzings Erroꝛ, there the Heir 

— — his Age: Becaule it appears by the Urit it ſelf , 

— onely-and ſued to have it. D0 44 E. 3. 

UT ton þ being ta be endowed loſeth by Default in a Præcipe, 
TX ei —7— „the tenant (hall mt have his 

ethe tit the Feme appears: and (he hath — 

—— fozeciole her ſelf; But here (he te (ache 


anAct to bar her ſelf of her Dower : And 
betwirt 
title of Action is not iſſuable: and 


claims onely title of Dower, that cannot be put in 

them; Fo2 an intent to have 

—ĩj7 — ancient books, as Fleta cap. 6, Bradt, 152. 
Kic, 327, It a Feme alter the death of her ſuffers 

marta continue a year and day, and he dies ſeiſed, his Yeir with⸗ 

I Gall not demand Dower during the nonage 

Auch an Heir: But the pol ſhall demur, becauſe it was her 

fully toſuffer him — enjoy it without ſuit; à multo fortiore 

F r— Alſo a Fine is 

allurance, and is to be favoured as much as may eby 


rs eat hes nx Peas a e 02 one who is not in as 
— purchaſe; oz in Caſe . of inevitable neceſſity ; 
ſtrongly to the contrary ; and ſaid, that there 


was an'J and a Feme who demanded Power ; That 
28 be reſpected and ate to be tavoured, and the 
ſafeſt way to avoid Erro: was to grant Age: But 


ame ee 
was not grantable; N il 18 
le, e w it allowable & * 
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"he: 


A 
t that he was a Feme covert 
note, he might — made a releaſe after the death of her 
Zum) which is the reaſon that in a Scir. fac. to execute a 
Judgment, the Heir ail not have his age: Foz the Law ad⸗ 
that he cannot have title , but thac mg by the 
3 AS, 18 E. 3. 34. & 22 E. 3, bo oh per Upon the 
Caſes of Attaint, 40 Aff. 27. 47 Ed. 3.8. Deteit: Mhere⸗ 
bre be held.charit was not grantable: But notwithllanding it 
ee ** the parol demurrera. | 
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(6) Eo of a Judgment in Debt in the Common Sench;Secauc 


(7) 


Sir Henry Slingsby verſus Iohn Lambert and his wife Execurrix 
| of Iohn Shilleto, Mich. 12 Iac. rot. 540, 


e 
the then Plaintiffs as'Erecutrix. bzought Debt againſt 
endant as Sheriff ot York , foz the eicape of one — 

Brown, againſt whem they recovered a Debt of 82 l. as Idnmin- 
ſtratrix of Iohn Shilletoʒ and that he being in execution the De: 
kendant ſuffered him to eſcape, reciting all the Recozd in tertain 


And the Erroꝛ » fo2 that the firſt recovery was as Admi⸗ 
niſtratix of 1. S. a the Debt upon the Eſcape is as Exerutrix tal. 


Stulleto, which tannot be, that one chould die Inteſtate and have 
an Executoꝛ; And the Debt upon the Eſcape ought always u 
purſue the firlt Action: And this Action being bzought as Execy: 
trix, diſaffirms the firlt ſuit, which ſuppoſeth a dying Jnteſlate; 
And if an Executoz bꝛings an Action, and recovers, and dies Ju- 
teltate , the Adminiſtratoꝛ of 'the firſt man may not fue erection 
by Scir, fac, Foꝛ there is not any puvity betwirt them; as 26H, 
8. 7. & Co, lib. 5. fol. 9. & Co. lib. 1. Shellyes Caſe. Ind if one 
recover as Adminiſtratoꝛ, where he is Executoz , the party a 
gainſt whom the recovery is, chall have an Audita Querela, ſup: 
poſing he had no right to recover, as 2 R. 3. 8. A multo fortiore, 
where it appears by their own chewing that there is an Exequ- 
£02, he cannot found an Action upon that which he did as Idmi- 
niſtratoꝛ; And although one ſame perſon bꝛings this Actian as 
Executrix, who firlt recovered as Adminiſtratrix, and ſo quai a 
paivity therein, which is the pꝛincipal doubt of this Caſe,as Do- 
deridg ſatd, (fo2 it he had made a releaſe he might have barred 
that Iction-02 if the money had been levied he might well have 
retained it) yet becauſe it appears, that he ought not to have 
an Action in this manner, all the Court held, that the recovery 
_ erroneous ; Wherefore the Judgment was reverſed, Vid. 
0. 1. 31. 


Thom. Blandford verſus Laurence Blandford, Trin. 
8 Iac, rot. 1371. 


Reſpaſs : Upon a ſpecial Uerdict the Caſe was; Thom, Bland- 

ford the grandfather being tenant fo 32 years of the Lands 
in queſtion, and having Jſue two Dons, Thomas, 1. 
Plaintiff, and Laurence the Defendant, Deviſed his term io 
his Feme foz her life; And after her deceaſe to Tho. and Lawrence lis 
Sons, and it they have no Sons, equally and joyntly together: But if 
pleaſe God to beſtow on them both Men-children , then my Will 5 
it ſhall be reſerved and put out to the uſe and profit of both their 
Sons joyntly together, or to one of them, if they both have not 
men- children: But if it fall out they have no Iſſue male , then W 
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Will is, after the deceaſe of my Son, it ſhall be to two of Henry Bland- 
ferds Children: Ind he made his WMite Executrix, and died; che 
allented to the Legacy, and died; Thomas and Laurence , 
having then no Chyldzen; Thomas thee years after, had a Z 
(now Plaintiſt) who entred, and ouſted the Defendant ; De re⸗ 
entred/ Ec (i ſuper, &c. And after argument at the Bar, it was 
argued at the Bench; Ind the queſtion was about the — — 
of this Will, viz, Thomas and Laurence no 
at the tim? of the death of the Feme, and the one ol them al 
a Son atter, whether he all ouſt his Uncle p2eſently , 02 

expect untill his Uncle and Father be dead: And it was reſol- 
ved by Coke, Dodecidge and Houghton, that the Don bom (hall 
have it p2eſently; and that his intention in the Will was, that 
his two Sons Thomas.and Laurence ſhould not have it if they 
had a Don; and his care was fo2 his Gzandchildren, what 
ſhould become of them, rather then koꝛ his own Children. 
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Fowks verſus Child. 


Jectione firmæ againft William Child:Ifter 
dict, it was moved in arreft of J 


ber⸗ 


the Diſtringas was Inter Fowks & loben. 

Child and upon examination it appeared that 
the WMrit was ſo; But the pannell annere 
was entituled, Nomina juratorum inter Rich, 


@&. Fowks & Willielmum Child, and the Jurogs 
were the ſame perſons who were returned up- 
onthe Ven. fac. And the truth was, that there were two Nez 


of Niſi prius, and two Diſtringaſles, the one betwirt Rich. Fon 
and William Child, and the other betwirt Rich. Fowks and loin 
Child; And by the Sheriffs miſpziſion that Pannell which was 
betwirt Rich. Fowks and William Child, was annered to 


Writ of Diſtringas betwixt Rich, Fowks and Iohn Child And 


onely was tryed,and not the other Jſfue:The queſtion was;whe- 
ther it might be amendedo2 ayded by the Statute of fol 
And it was reſolved that it was ayded by the ſaid Statute; a 


it is as if there had not been any Urit at 
adjudged foz the Plaintiff. 


| George Therne verſus Iohn Fuller, Mich, 12 Iac .rot. 


» Wherefoze it was 


E Nor in an Aſſumpſit, Whereas Tho. Fuller the Defendants 
Bꝛother, was endebted unto him 32 l. which being not paid 
he fo: the recovery of the ſaid Debt, extra curiam Domini Regis ad 
placita coram ipſo Rege tenend. aſſignat. pꝛocured an Alias capiss (08 
reſt him, returnable quinden Hillarij to anſwer him in placito pre- 


dicto, And 5ᷣ he delivered y Mrit to the S 


of Buck. who by 
vertue therof,- 24 Ianu. the ſame year arreſted him. That the Ne 
fendant poſtea, ſcilicer 12 Apr. 12 Tac. in conſideration that 


the 


Plaintiff at the Defendants requeſt ad tunc & ibidem would al 
ſent, and be contented to deſiſt from further pꝛoſecution of the — 


ſuit againſt the ſaid Thomas Fuller ſo begun, and would 


uns 


@£«@ _ ou + 2a _ Fiv£q = - . A Oc. om. To . _ 


— 


Ja COBI Regis in Banco Regis. 397 .. 


is colts, the ſaid Iohn Fuller aſſumed to pay that ſum 
ey of Daint Michael, oz then to give yi lecurt⸗ 
ty to paß the ſaid Debt unto him at the end ol ur moneths; And 
alled eth in facto, that he didfozvear to pꝛolecute, and that A. 
— paid it, no2 given him any ſecurity: After verdict, an 
＋ given fo the Plaintiſt, and now Ertoꝛs dwught, The 
Nt Erro 
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alligned, was, becauſe he doth not alledge how and 
in what manner he became endebted : Sed non allocatur; Foz al- 
though it be true (as all the Juſtices here agred) that an A(- 
ſumplit lies not upon a generall allegation agaiuſt the party, 
quod indebitatus aſſumpſit, without chewing how he was endebt- 
viz. foꝛ Mare fold, oꝛ money lent, o2 ſuch god cauſe : Vet foz 
Hanh as the Debt is hete collaterally due by anXher, and 
e conſideration is the ſtaying ofthe ſuit after the arreſt, it ts 
ed enough. The ſecond Erroꝛ, becauſe it is alledged, that he 
ſecutus fuit extra curiam Domini Regis ad placita &c, Mhert 
(as was alledged) there was not any ſuch Court by that Fddi- 
tion; But it ought to have ban, extra curiam Domini Regis coram 
plo-Rege tentend;Fo2 the other addition is onely foz the es 
of the Court, that they are aſſigned fc. Sed non allocatur; Fot it 
is all one in ſutſtance. Thirdly, becauſe the . conſideration; 
7 —_— & AA to —. to WERE —— A 
convideration; fo2 he may fozbeare one day an e n- 
gin the day following; Sed non allocatur; Foz it is a promiſe fot 
an abſolute fozbearance of the pzoſecution; tos that is implyed. 
fourthly, That the pzomile is in April, andthe arreſt being in 
kauary befoze, it doth not appear that the Urit was returned, 
m that it was continued, noꝛ what became of it, o2 that it had 
Eſſence, and it cannot be ſaid to be a ſuit commented: 
Sed non allocatur; Foz being alledged, that the UUrit was ſued 
out, and that he was thereupon arreſted, it is a ſufficient com⸗ 
mencing thereof, the ſtaying of which is a ſufficient ground fox 
this Action, Mherefoꝛe natwithftx theſe Erroꝛs aſſigned 
upon the frſt motion of them, the Judgment was affirmed. 


Ralph Smead verſus Badley, Paſch. 14 Iac. rot. 


A Cton upon the Caſe, foz flandering his-Title;and declares, (3) 
Whereas William Smead his was ſeiſed in Fee of 
the Mannoz of Cole-Norton, and dyed feiſed, without , 
which deſcended unto him as Bꝛother and Heit; and that he 
entred, and had a pur pole and intent to aſfure part upon his 
Hor fot his advancement, and to make Leaſes of part: that the 

fendant, to fruſtrate his intent, uſed theſe wos, That the 
. bath 72 72 bt to 22 — 

anger; By reaſon of wht c ny * 

* hgh a for his Hon. The Defendant pleaded Not 


puiry; And it was found againſt him, and moved in arreſt & 
Judgments 


— — — 
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udgment, that this Declaration was not god, becauſe 3, 

h not ſhe any ſufficient caule ot dolles foz it 1s not chen 

that he was not in communication to makeLeaſes oꝛ aſſurances 

foz his Don , but onely that he had an intent, which may be 

ſecret, and not known to any; And foz that cauſe the Court held 

it to be ill, and Judgment was given foz the Defendaut , not⸗ 
thltanding the Pzeſidents iu the new book of Entries, fol. 55, 


Whitchcot verſus Fox. 
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Leſſee toz 99 years by Jndenture, rendring Kent, Core: 
IX nants by the ſame Jndenture, That he will not alien n: 
aſſign his Term oz any part thereof to any other, but to his wite 
during her life, and the reſidue of the Term to his Childzen, g 
one of his youngeſt Bzethzen, upon pain of foxfeiture of his 
Leaſe : The Leſſee wall wife aſſignes his Term to Edward 


(4) R EplevinzUpon a Demurrer , the Cale was ſuch; George Fox 


Fox his Bother, who aſligned it to Thomas Hopton ; Hopton gp: 
ters & makes Lucy his wife his Executrix; who after payedthe 
Rent to the ſaid Leſſoz as Exetutrix to her Yusband Iſſigng of 
of the ſaid George Fox, who accepted thereof, and afterwards 
entred fo2 the fozfeiture : And if his Entry were congeable was 
the queſtion, Firſt it was doubted, whether this Covenant 
that he all not alien ac. under pain of foxfeiture, being 
by the Leſſæ, and not by proviſo, be a condition to defeat the 
ſtate; And it was reſolved (without hearing arguments) that it 
was; Foz being by Jndenture, they are the woꝛds of both par 
ties, and are ſufficient to determine the Leaſe, Plowd. 142 3 fd. 
6. Setondly, whether this Alienation to the Bꝛother in the life of 
the Feme and this alienation by the Bzother to Hopron, be 4 
beach of the condition: And Quoad the fut point, Jt was objed- 
ted, that the Baron might not alien to the Feme; Therefore the 
condition in that point is void, and thereby liberty is given to al 
en to his Bꝛother; and when he hath aliened ts his Bꝛother the 
condition is diſpenſed with, and the Bzother may alien to whom 
he pleaſe: And of that opinion was all the Court, quoad the 
ſecond — of that queſtion, but foꝛ the firſt part they doubted, 
Thirdly, admitting it to be a bzeach of the condition, whether 
this acceptance of the Rent by the hand of the Executrix of the 
Alligne Gall bar him of his Entry, becauſe it is not alledged 
that he had notice of the aſſignment at the time of the accept- 
ance; But that he Sciens that the was Erecutrir of the Iſſigns; 
accepted of that Kent: And Sciens is not traverſable,but he t 
to have alledged by matter in fact, that he had notice, whic 
might have been traverſed : But all the Court held, that this 
acceptancethall bar him ok his Entry; fo2 where the rent is ac 
cepted by his own hands, it ſhall be intended that he had notice 
che was to pay it, and the allegation by way of Sciens is ſulli⸗ 
cient ; and if he had not notice. the leſloꝛ ought to chew it = 15 
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cart ; Wiherefoze it was adjudged accozdingly top thePlaintif, 
W Loyd werſus Cook. 


Krorin the Exchequer Chamber, of a Judgment given in 
Es Bench, in an Action, 8 woods, Thou — (92 
Wuch, and that I will prove; I bave ſeen thy Imps or Spirits in the 
thou didſt unbewitch my Child: — — being 
_— it lies not: r Ek... — d— 
Ecroz, that i opinion 
and Barons; For to ſay, thou art a Witch, hath ben oftentimes 
adjudged not to be actionable; Ind the addition, I have ſeen thy 
lmps or ſpir , ts but: matter of fancy, and not triable whether it 
nene: r yer 
ment was rever{ed. . 


Su lohn Bret coſe lohn Cumberland, Executor of William 
E Cumberland, Trin. 13 Iac. rot. 1500. 


C 5 Foz that Queen Eliz by her Patent let an houſe to (6) 
laid William Cumberland, — — were theſe wos; 
deze (adLeſte his Erecutors ond 


oz 


ma weltgs the 20. unt becaſe 
Butthe Court without argument reſolved fox the 
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| Tydcot verſas Weſtcomb. 


Aye Venite facias was awarded from T. and not de vicineto de T. (7) 
Indfoz this cauſe an exteption taken, and reſolved to de ill 
and not a. 


1 — — - 
. b 2 
3892 ; 


| Berry verſus Penring. 


ho en Obligation ; The condition was, to Rand to (3) 
ment and g2der of four ſuch * 
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then Ss ſeriatim delivered es zi opinions, EE 


vheir names; of all Actions, #. ©0 as the ſame award be mad 
of the 
fece- 


| : Whereupon the Dy: 
fondant dem N this arbitrement to be vord,becau(; 
it — — . the four Irbitatozs ; Foz the Irbitrg: 
tive authozity is gi ven to them all four, and not 

22 And the 1 4 ſo as the ſame be made and — 


ment was good; Foz every Wn 

the intent appears, that it Gould be — or thi 
made it: Aub alt h the woꝛds at the firſt are * 
joyntly,yet that is y domed afteruard bythe 
ſo as the lame be made and delivered by any Ano of the 
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5 Norhe's ee 
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the mention — to tha of. them, aud that 

the © Excepainn tas token fo the Arbiteolne; 
that is was not final; Foz they arbitrate that all Duitsand 
ceaſe, and all matters that be determined, 
concerning ſuch. a: Bond, which was awarded to ſtand in 
koꝛce; ſo it was objected, Erverement not god, d. end of all 
matters, and theretoꝛe the 

Ace concerneng thr vi Thare Ong 
an awar „ vz xe, 
Gould be od, —_ is a ſufficient declaration of their 


Lins « afhermyenny, 1 controverſies ; And no diſclaimer to 
with any; 'exerefoxerye Jadgmene was afrmed, 


Cooper verſus Franklin and Walter, Trin. 12 Jac. rot. 941, 
verdict foz Lands in Phelphan: ,Þ 


ER femme Has ſeed of thoſe Lands e he 
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him and his Harrs and 
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s Caſe; Et adjournatuł. 
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ee Froſel verſus Welſh, Hil. 13 Jac. rot, 854. 


+ Jectione firmz ; Foz Lands in Manſel; of a Leaſe wore 
Herring: Upon Not guilty, a ſpecial verdic was found, 
ho 1 dn was Copyhold Land, parcel of 

20f Mandel, able in Fee ; That the cuſtome of 
nz is, that a Copyholder in Fe may nder out 
| — 7 of pg ay 
Maunoꝛ e ot another in Fre, which ought to be pꝛelente 
e e e li Fes 
; 5 e 18, 
was Copyholder in Fe of that Land, and ſurrendzed out of 
Court into the hands of H. B. and W. I. two Copyholders of the 
MWannoz to the uſe.of Robert Whitringron'in Fee ; That the ſaid 
A. W. entred and payed the Rent to the Lozd; that the ſaid Th. 
Herring who ſurrend2ed,died; and that the laid H. B. and W. J. 
there daring that line; That the Nell being der lo hum 
| 3 me; ir to him 
who made the ſurrender, entred, and ler tothe Plaintiff ; Ind 
the Defendant by the command of the ſaid R. W. to whoſe uſe 
the ſurrender was made, ouſted him: Ec ſi ſuper totam materiam, 
&. And upon this verdict, after argument at the Bar, all the 
Court delivered their opinion, that the Plaintiff chould recover; 
#02 they held, that by the ſurrender into the hands of two Te⸗ 
rants, nothing paſſed untill it was pꝛeſented in Court, and that 
inthe interim the interelt remained to him who made the ſur- 
render, which intereſt deſcended to the heir who is Leſſoz to the 
Plaintiff, and that he well might enter and make that Leaſe, 
(being but fo2 a year ) without the Lozds licenſe, o2 without 
chewing any ſpecial cuſtome : And the acceptance of the Kent by 
the hands of Ceſty / »(c, gives not any intereſt unto him, untell 
this ſurrender be pꝛelented in Court; Foꝛ the cuſtome is ſtrict, 
which ought to be obſerved : But they held, that it was not of 
neceſſity, that the parties who tok the ſurrender ſhould pꝛe⸗ 
ſent it; Ind although they be dead, and the party who made 
it is dead; yet (as the cuſtome is found) if it be pꝛelented by 
any other Copyholder when the next Court is held, it is well e⸗ 
wugt; and he may thereupon be well admitted. Vid. Co. 4. fol. 29. 
Buntings Caſe ſo reſolved, whereby it appears where Ceſty 7 * 
Gail be made to pꝛocure a to be held fo2 his own advan- 
* 7 


a ff tage; 


n — 
„ 
5 
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1404 Termino Trinitatis Anno decimo quarto 1 

x e: Wherefoze fozalmuch as that uo. Court hath ben here 
— the imtereſt remains in heir, and his —ͤ—e— 
And thereupon adjudged foz the Plaimiff, 7 


Rice verſus Regem. 


["Rror of a Judgment given at the Deſſions of the Peace ar 
Worceſter ,, upon an Endictment ak Common B 
where the party was endicted koꝛ a Common Barretoꝛ 


6) 
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arretry, 
| 2, and at 
the ſame Deſſions arraigned tyereupom, and traveritthit: Inda 
Veaire facias ave 


victed, aud inſtantly 
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and not to be made-returnable the next day. Vid. 22 
Ed. 4. Corone 44. Sed non allocatur; Foz the party being preſent 
may be tried as well the ſame day as at another time, and is 
the common experience: And they conceived, that pzeſently after 
conviction, they may impoſe a Fine, and commit to pziſon uni 
the Fine be paid, which is the Execution foz the King, 


Berisford ver ſus Woodroff, Executor of Will. Woodroff, Tria. 
14 Jac. rot. 502. | 


/ 
t 

[ 

4 

| 

115 


| he would marry his Couſin at his te⸗ 
queſt to give unto him 20 l. a alledgeth in facto that ſuch a day 
he married the Teſtatoꝛs ſaid an; yet neither the Te- 
ſtatoꝛ noꝛ Defendant, although he had 4/*:s, had paid xc. Itter 
verdict,upon Non aſſumpſit pleaded, it was moved, that theImon 
lay not: Firſt, becauſe it is not alledged that he married her at 
the Teſtatoꝛs requeſt : Sed nonallocarur ; Foz he alledging that 
he married her, it is intended to be at the Teſtatozs requelt. 
Decondly, becauſe this Aſſumpſit is not foꝛ Debt, but upona col 
laterall pꝛomiſe, and therefoze this Action lies not again? an 
Executoz; and in this point it differs from Pincheons Caſe, Co. 
lib, 9. fol. 66. That an Executoꝛ all be charged in an Aſſump⸗ 
fic fo2 Debt; But here being merly collaterall, it lies not: aud 
to that purpole two Pzeſidents were cited; the one betwirt Sin 
ders and Eſtabie, Trin. 13 Iac. rot. 932. The other betwixt Her- 
man and Elliot in Hill. 7 Jac. rot. 230 Dorſet. And the __ 


(3) A Sun : Whereas the Teſtatoz pꝛomiled the Plaintiff, in 
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Jacos1 Regis in Banco Regis. 


was, in conſideration that the Plaintiff chould marry his 
Daughter» Eliot 60 J. and 20 quarters of Barley in 
Marriage with her; And foz- non-payment of the Barley the 
Action was brought againſt the Executoz, alledging that he 
married and gave notice. The Defendant hon Aſſump- 
ſit; and Judgment agninl him, and Erroz thereof bought. And 
decauſe it was an Aſſumpfit collaterall, all the Juſtices and 
Barons held that the Action lay not; as Hoxnell Clerk of the 
Erro2s certified, but no Judgment was entered. The other 
betwirt Sanders and Eſtabie was in an Aſſumpſit a⸗ 


Pen an-Executo2 upon a pꝛomiſe of the Teſtatoꝛ, That the 


uld have as much, it he would marry his Daughter 
of his Childzen had at the time of his death; and 

that ſuch a Child had ſo much : Ind after verdict; upon non Aſ⸗ 
ſumpfit; Judgment was given foz the Plaintiff,and Erroz there- 
of brought in the Exchequer Chamber, but no Judgment there- 
in, becauſe the party dyed. And Hil), 7 Tac, rot. 791. betwirt 
Frinſſey and Taylor adjudged accozdingly, Vid. 14. E. 4 6.15 Ed. 
4 32. 17 Ed. 4.5. 45 Ed. 3 24. 31 Ed. 3. Debt. 8 22. Aſſiſe pla. 70. 
Fitz, Nat. Bre. 44. 56 Ed. 120. Another matter was moved in 
the pzincipall Caſe ; becauſe it is not alledged that notice was 
12 to the Teſtatoꝛ 02 Defendant of this Marriage, and then 


e cannot pay it at the Marriage day; and no Damages ought 
to be given therefoze : But this point was over-ruled by reaſon 
of a Preſident'hewn of a Judgment in this Court, Trin. 44. E- 
liz. rot. 238, betwixt Hodges and Warley upon an Aſſumpſit to 
= ſuch a ſumm at the Marriage gc. and no time alledged : 

it was adjudged fo2 the Plaintiff, and affirmed in a Uirit 
& Error. Note, that in the principall Caſe a Writ of Error was 


brought npon this Iudgment, And the Iudgment was affirmed, 
Symonds rſs Burlow, Trin. 13 Iac, rot. 549. 


T2 ſur Aſſault, Battery, and UWounding : The De⸗ 
fendant quoad the wounding pleads Not guilty; Quoad re- 
ſiduum juſtifies foꝛ an Hariot foꝛ certain Lands parcell of the 
Mannoz of Stanſted Hall in VVindham, The Jue was whether 
parcell ; The ven, fac. was awarded de vicineto manerij de Stan- 
Red Hall in VVindham, and tryeD,# — — LN Erroꝛ fox 
that cauſe aſſigned; And held to be no Erroꝛ, Foz the Jſſue bei 

whether parcell of the Mannoꝛ, the ven. fac. is moſt pꝛoperly 
awarded of the Wannoz, which hath by intendment the beit 
knowledge thereof. Ind the Boks 6 H. 7 3. 11 H. 7 22. were 
cited againſt this. But it was ſaid, that was not in the Nega- 
tive; Ind where Treſpaſs is alledged to be in the Mannoꝛ, 
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Termino Michaelis, Anno decimo quarto Jaco Regis 


in Banco Regis. 


— 


—— — 


Talkarn verſus Wrigg, Trin. 14 lac. rot, 1304. 


ſſumpſit: Whereas the Defendant, in conſideration the 
A Plaintiff would pay to him ſuch a ſumm,p2omiled totake 
his Son to be his Appzentice fox ſeven years in ſuch a 
Trade, to inſtruct him inthe ſaid Trade, to find him meat, dank 
and apparell durante termino prædicto; And for breach, 
that he did not find him meat, dzink and apparell, dc. and never 
avers that he put him as Apprentice, noz that the other accept- 
ed him: And after Non aſſumpſic pleaded, and found lo the 
Plaintiff; this matter was moved in: arreſt of Judgment, 
that the Declaration was not god, and (0 held all the Court, 
Foz he ought to chew that he was his Appꝛentice, ot her vile he 
is not to find him meat and dzink:Ind althoughit was 
that it hall be intended, foz as much as the bzeachis i 
in not finding meat and dzink durante termino Apprenticii, whi 
chews that he was Apprentice, the Defendant admitting it by 
pleading N on aſumphir; yet all the Court held, that in regard 
he had not ſufficiently entitled himſelfe to the Action, although 
the Defendant hath pleaded Non aſſumpſit, and it is found a 


gainſt him, yet the Plaintiff ought not to have Judgment; 


Uherefoze it was adjudged fo2 the Defendant. 


„5 fo theſe wozds, 12 Decem, 13 Iac. Iohn Piers did ſay, 
that Iohn Lewis (innuendo the Plaintiff) did ſay that there is 
no Prince in England ; ubi revera Iohn Piers never ſpake any ſuch 
woꝛds, but that they were maliciouſiy ſpoken; And avers, that 
the King and his Don now Pꝛinte Charles, were then in Eng. 
land: After verdict, upon Not guilty pleaded, and found foz the 
Plaintiff, it was moved in arreſt of Judgment, that thelt 
woꝛds were not Actionable; Firſt, becauſe they are but the rt- 
pot of the ſpeech of another, and not of his own ſpeech,Decondly, 
becauſe he doth not Chew when the Plaintiff uſed ſuch. words, 
fo2 it may be in the time when the Pꝛince was not in England, 02 
inthe time of the reign of Q. Eliz. and then it had not been any 
offence, Thirdly, That the woꝛds themſelves be not actionable 
whenloever ſpoken, And koz the firkt point, Pꝛelldents ery Le 

pore 


Lewis verſus V Valter, Trin. 14 Iac. rot. 39. 
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-ointth to be ſearched where from the repozt of t of ano⸗ 
ther who never ſpake ſuch wozd,anYction would lie [Ind pꝛe⸗ 
* chewn, Hlll. 4 lac. rot. 1199; betwirt dy Mori- 


eee e k. 
u £ zubt revera any ſut Ds, It 
— rer fox riePlamriftomd affirmed in a Mrit of Ercor : 
Mherkloze the Court was ſatisfied in this point, that the re⸗ 
pozt of the fyech of another who never uſed ſuch words is char⸗ 
| But foz the other points, they would adviſe; per quæ 


2djournatur ; Reſiduum poſtea. 


{| Emorandum:, that upon 18 Novomb. this Term Sir Henry (3) 
M Montague was made Chief Iuſtice of the Kings Bench, in the 

A place of Sir Edward Coke the late Chief Tnftice, who being in 

he Kings diſpleaſure, was removed from his place by a Writ from 
. g.teciting, that whereas he had appointed him by. Writ to 
chat pace, that he had now amoved him, and appointed him to deſiſt 

che furt her executing thereof; And now this day Egerton Lord 
Meellor came into the Kings Bench, and Sir Henry Montague one 
dete Kings Serjeants, being accompanied witty Serjeant Hutton and 
e Francs Moore came to the middle of rhe Bar, and then the 


d. Chancellor delivered unto kim the Kings pleaſure to make 
oice of him to that place; And after Serjeanc Montagne had made 
his anſwer z and returned thanks, and teftified his endeavont for the 
yell executing of the ſaid place, he was brought into the Bar, and 
there took his oath : And after the Writ read, the Lord Chancellor 
lelivered it unto him, and he was placed in the Chief Juſtices ſeat. 


Pöl. 7˙.—˙²mmmÜ——¾Et m — ATT A + 4 oe ow 


Su John Sydenham verſus Man, Mich. 13 Jac. rot. 343. 


A tion upon the Caſe for theſe woꝛds; If Sir John Sydenham 

A er Won. he would kill all the true ſubjects of Eng- (4) 

lad, and the King too; and he is a maintainer of Papiſtry and rebel- 

lous perſons: The Defendant pleaded, that he ſpatze other words, 

abſque hoc, ee ones The Jury finds; that he ſpake 
words, I think in my conſcience, it Sir Fohn Sydenham, &c. 

Jndfgund all the other more verbatim, and conclude, Si ſuper 

j þ We. he 11H 


forma qua the de⸗ 


k a4 
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ſelves as are in the declaration, will clearl 
= Se 1 
Sa my gud there is no cauſe toſtay the Pain 


declares of moze won then 
ng Es he Nan uy- 
on the When it Kae ogg # . * wm 
are actionable ;. And the 001g at 
are analteration of the 13 wher 
. Wherefoze alttough Þ J een 
hall have Jube mem. in * ohn Bridges Cale, 6 Ed. 8. 
75. But Houghton doubted thereof, becauſe the verdict tg 
ehe art then the Plaintiff declares, But ye agred 
which are added do not extenuate Choſe in the! 
claration;Ind if ye had declared of them, the Action 
lam fo; all the wozds together ; But the verdict findingt 
to be ſpoken in manner ihen he declares, Anon 
be not ſo as. they are in the Declaration, yer wy 
variant bund, The ian declaration, and there 
was fd wept, — y 5 1 Mich. 16 Fac. 2 4 
of Irrer was brought upon this Judgment, and the matter i Liy 
aſſigned for Error; Firlt, that theſe words be not 8 
condly, that the words found by the verdict do eg bor the &- 
claration, and being ſpecially traverſed/it is found for the Defeadat, 
And of that opinion were Hobert Chief Iuſtice of che Common 
Bench, Winch and Denham, that theſe words found in the verdi, 
vary from the declaration; For although they be flanderows, for 
which an Action well lies, if he had declared accordingly, yet they 
be not here ſo poſitively ſpoken, as it is mentioned in the 2. 
But Tanfield Chief Baron, Warberton, Bromley and Hatton, 2 cope; 
that the words found in the verdict, are the ſame words in ſubſfance 
as they are in the declaration; And that I ſpake « 1 think : Where: 
fore the Iudgment was affirmed. 


Dymmocks Caſe in the Court of Wards. 
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adjudged fo2 the Detendant. Vid. 28 H. 6. ens E. 4. 8. 21 
H. 6. 23. Plowd, 52, 


Doctor Hackwell and * wife, verſus Eaſtman, Hill. 
13 Jac. rot. 1258. 


(10 Cccunt, by che ſaid Doctoꝛ and his wife as Etecutrix 
Ad John Eyres - Merchant , - againit the Defendant, © 
render unto-them teaſonable account from the time that 

he was Bailiff ot the ſaid John Eyres , pro eo quod i H. 
fendant fuit bailie to the ſaid John Eyres 3. ex quacunque cauſa 

& contractu ad communem utilitatem of the (aid John »Eyrs 
and ok the Defendant, and ok one William Palam , from tis 
firſt of Octob. 13 Jacobi , unts the 20 of May next follows 
ing, de quibuſdam Merchandizis of the ſaid obs Eyres, of the 
third part ot 38 tun of wine, #:, which the 

od ſaid.Jobn Eyres the Inteſtate, the Defendant , and William 
valam, in the life of the ſaid Iohn Eyres, had and occupied 

in common ad communem utilitatem eorum; Ac eadem 
tempus prædict. to the hands of the Defendant by the + ade 

of the-ſaid Iohn Eyres and William Palani to Merchandiſe 
foz their common pꝛolit fuerunt commiſſa : The 'Defendant 
pleaded Nunques ſo» Zaylic , and found againſt him Ind now 
moved in arreſt of Judgment; Firſt , becauſe he declares 
againſt him, and demand account as his Baylie gene- 
rally, which is intended as a general Baily ; Uhereas he 
Gews akterward oz cauſe - that he was his Bally er 
— 7 cauſa & contractu ad communem utilitatem of him 

d the Defendant, and VVilliam Palam: So the account 

18 betwixt Merchants: and Tenants in Common, which is 

an. eſpecial account, and he ought not to have Demanded 

it in general. Vid. kb; Entr. fol. 18. & 19. 30 Ed. 1. Ac: 
count 127. Sed non allocatur, A ſecond Exception 


15 


the entire, and not to demand 
non allocatur; Foz it was ſaid z — 
His companion would not; And it 
committed his third part „ wherefoze he "Cole might demand 
the Account: TWherefoze without argument it was adjudged 
= the Plaintiff, 
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T. „Enes ver ſus Walter. ate ol. das now moved 15 
2— 5 And all Aalen e: I 


hake chem, and that the other. never reported them: 
toge he cut Chew any time of the ſpeaking of that which-ne 
tr os tpoken ; Whereuponit was adjudged toz the Plain- 


+ 


| | Dat — and his wife, and 5 ver (us Francis More, 
Trin. 14 lac; 


(i) 
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the Judges ſeverally delivered their opinions, and they all a- 
x0 þ at the Common Law it was cleerly Crro? ; foz which the 
Judgmern ſhould be reverſed: Foz, foꝛ the Kings and parties 
venetit, the Plaintiff ought to find pledges; that if ye be nun⸗ 
ſuited} he # his pledges ſhall be amerced; oꝝ it᷑ the verdict findg a. 
= him in any part, he was to be amerted:Mhich was groun⸗ 
ved u pon great reaſon, That the Plaintiff chould not trouble 
Kings Court, oꝛ the party, without cauſe;and if he did, he — 
be punithed : And thole pledges ought to ve found, either upon 
the purchaſe of the UUrit in Chancery, oz befoze the Dheriff, de⸗ 
foie-he execute the Writ; foz otherwiſe the is not bound 
to ſerve the Urit, but may return t hat the Plaintif had 4 
found-pledges; yet he may ſerve it it he will: And ik the 
tilt doth find pledges at any time pendant the plea in 
(all be god enough; but if nopledges be found 
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that tan be, except loſſe of life oz member: Ind theretoze there 
ve then kinds ot penall Laws, pcena pecuniaria, pœna Corpora- 
In, pla ex ili, and here there be two of theſe penglties; Where- 
foe they the reſolved, that this is not ayded by the Sta⸗ 
qutt-of 18 Eliz. Uherefoze it was adjudged 0 this cauſe, 
that the firſt Judgment Could be reverſed'; But fo2 the 
pzincipail matter there was not any argument made, oz 0- 

p. 4:1 Machin verſus 


'"Rror;of a Judgment in Debt; The Erroz aſſigned, be- 
caule the Judgment is, Ideo conſideratum eſt quod recuperet 
4 promiſis & cuſtagis, omitting theſe wozds, ex aſſenſu ſuo 
Aer chriam ei adjudicat. Ind it was held to be a materiall 
ck the Judgment; Foz. being by confeſſion oz default, 
W of Inquiry ok Damages Gall be awarded, unleſs the 

conſents. to take ſo much foz Damages; And foz this 
Hui it was reberſed. 


3454 Fo 'F+ | 

2 e, Mylward verſus VVatts. 
fi Rrorof a Judgment in the Common Bench in an EjeRi- 
one firmz ; The Erroz aſſigned, becauſe that in the firſt 
Þerlaration he Declares of a ſe zo Decem. 10 lac, haben- 


30 of, January following: And in the ſecond. Declaration, af- 


ter Jmparlance, he declares of a Leaſe made 30 of Ianuary 
1 — um 2 the 30 of Deceme peloee for three ops 2 
hathone time trom the beginning of the Term and the end ot the 

ab, And this being alter verdict, it was moved to be ay⸗ 


ithout oziginall : But the Court reſolved, upon conference 
with the P2othonotaries, that the firſt Declaration is the ma- 
teriall Declaration; And this being variant-from the latter 
hh the Judgment is erroneous; Ind fo that was 


| Vxebb verſus Hearing, Hill. 13. Inc. rot. 606. 


Jedione firmer, foz- a meſſuage in London: Upon a ſpeciall 
EA the Caſe was ſuch; William Say was ſeiſed in 
K et this meſluage holden in Doccages having Margaret 
le en ee end la ar e nr 
lice, and Eliſabeth; and deviſeth the laid in this 
manner: J bequeath to Francis my Son my Houles in Lon⸗ 


um ab eodem die fog th years, and the Ejectment the 


don, after the death of my Wife; And ik my thx — 
1 ter 


(3) 


(4) 


(5) 
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Smalman werſus Agborow, Mich. 13. Iac. rot, Sog. 


Reſpaſs, fo2 entring into his Land in Dodenham, and foꝛ 
chaſing out his Beaſts therein; .Upon ſpeciall pleading 
and demurrer thereupon, the Caſe was ſuch; 340» and Feme 
(in right of tie Feme,) and a thud perſon were joyntenants 
tos the lives of the Feme andthe third perſon; The Baron and 
Feme by Jndenture let the moiry foz one and twenty years; 
The Feme dyed, the ſurviving joyntenant enters, and daves out 
Beaſts; The Leſſæ bzings Treſpaſs; Whether this Leale 
bind the ſurvivour, was the queſtion : Jt was objected, 
that this Leaſe Could not bind; Foz although it was agræd, 
me one joyntenant foz2 life maßes a Leale foꝛ years, and 
dies, it is | yp during the like of his companion; as Dy. 3. 
Elx. 187, And a Caſe adjudged betwirt Herbin and Birton; 
yet here, becauſe the Bern was not joyntenant, unleſſe in 
right of his Feme, and had not any power to contract foz a- 
ny longer time then _ the life of his Fee, and the 
Fem: here is dead; and unleſs che had ſurvived and accept- 
ed the Rent, it is not her leaſe, but void quoad her, (Foz 
during the Coverture che had no power to aſſent) Therefoze 
be Leaſe in Law is accounted void — her and the ſur⸗ 
Vid. 7. Ed. 4. 7. But alt the Court held, that the 
Leaſe: was god, and is as a Leaſe made by her, untill che 
after the Coverture, oz one who claims in pꝛivity by her, a⸗ 
ids it by Entry; Fo2 it is not void by the death of the 2 
m, but onely voidable, and the avoydance ought to be by En⸗ 
try; and which cannot be by the jorntenant Durvivour, foꝛ he is 
paramount the Feme, and not under her; And therefoze the Leaſe 
being god, untill it be avoided by one who hath pꝛivity, ſhall 
, as long as any of the Joyntenants be: alive, as in 
Caſe, where a man Joyntenant makes a Leaſe fo2 years: 
Wherefoze it was adjudged foz the Plaintiff. 


Sanders verſus Eſterby, Trin. 13. Iac. rot. 932. 


Rror in the Exchequer Chamber, of a Judgment in the 
gs Bench in an Aſſumpfit againſt an Executo2, upon 

a omile of the Teitatoz, who in conſideration he would mar⸗ 
tis Daughter, pꝛomiſed he would pay unto him 100 1; and 
leave unto him as much, as he left oꝛ gave to any of his o⸗ 
ther Children; And alledges in facto, That he left ſo 
nuch to one of his Chitdzen; And fo2 non-perfozmance of this 
aſt part of the pzomiſe, he bought the Action, and avers; 
tat the Teſtatoz left: 4c: as well to diſcharge all his Debts 
ad Legacies, as toſatisfie him: And after verdict, upon Non 
Aumpfit, being found foz the Plaintiff, and Judgment given 


/* YDhh accoꝛding ly, 


(7) 
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(9) 


accoꝛdingly; Erroz was bꝛought and aſligned, that the Exeru⸗ 
toꝛ is not chargeable to2 this collateral pzomiſe, But without 
argument all the Juſtices and Barons ( beſides Tanfield Chief 
Baron) held, That the Action well lies againſt the Erecutoz ag 
wel koꝛ this collateral pꝛomiſe as fo2 a Debt: but Tanfield doub⸗ 
t edthereof ; Fo2 he ſaid, it had been oftentimes adjudged, that 
upon luch a mer collateral pzomiſe, the Executoꝛ ts not charge: 
able ; Notwithſtanding without further debate Judgment wag 
affirmed. Note, Hoxwel, Clerk of the Errors ſaid, that once they 
were all of opinion to reverſe the ſaid Judgment. 


Gibbins verſus Vaughan, Mich. 11 Iac. rot. 41, & 42. 


Rror of a Judgment in the Common Bench; The Erroꝛ al⸗ 
E eaned, becaulein Debt by an Attozney by priviledge, the 
veclaratton mentioned, that the Detendant was attached by g 
Writ of Priviledge, and appeareD,and imparled, and after Judg- 
ment being given upon Nil dicit, there was not any Mit of 
Priviledge filed : And fo2 that cauſe the Judgment was rever- 
ſcd. Vid. Dy. 288. 19 Ed. 4. x. 


Parker verſus Sanders. 


IN formation upon the Statute of 39 Eliz. foz not reſtozing ya- 
ſture into Tillage, being ancient tillable Lands; and converted 
into paſture: Upon Not guilty pleaded) it was found, that 
Land was ancient tillable Land, and uſed foz tillage 
years befoze the converſion, and converted befoze the Dtatuteof 
39 Eliz. and not reſtoꝛed befoze 1 May 1599. noz ever ſince ; Ind 
that the Defendant was onely an occupierfoz the lai years beg 
the time in the infounation mentioned, but never befoze : 
whether he were puniſhable as an offender within this Ma- 
tute, was the queſtion, upon an eſpecial verdict ;Foz the wows 
of the Statute are, That Lands converted before the Statute ſhall 
be reſtored into tillage before the firſt of May 1599. and being re- 
ſtored ſhall be ſo continued for ever; And fo2 this cauſe it was 
moved, that this Caſe is out of this bzanch, foz not being 
reſtozed, none is compellable to convert it, eſpecially as this 
Cale is, a ſtranger being occupier thereof, and not he who con- 
verted it: But all the Court reſolved, that he is within the 
Statute ; Foz although he be out of the wozds of the Statut, 
ret he is within the intent thereof; Foz this Statute extends 
to punilh the Occupier aud continuer thereof in paſture, and not 
onely the firſt convertoz ; And if any other conſtruction ſhould be 
made, then all Lands which were converted befoze the 9 Eliz- 
and not reconverted befoze 1 May 1599. would be out of the 
Dtatute, which never was held to be the intent of that Law, 
foꝛ then the convergoz Gould be puniſhed onely foz two years by 


the 
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the Jt, not reſtoꝛed, and no puniſhment Gould be after upon any 
12 continuance thereof ; And by this means the Dtatute chould 
be to little purpoſe, fo2 any Land converted befoze the Statute; 
which never was the intention of the Law: UWherefoze they 
all reſolved, that this was within the Dtatute; And adjudged it 


fo2 the Plaintiff. 


May verſus Peter Proby and Lumley, Sheriffs of Middleſex, 
Palch, 13 Iac. rot. 


—aPEFagngt/ 


gon upon the Caſe ; Fo2 that they ſuffered William Allen, (10) 
who was arreſted at his ſuit upon a Bill of Midd. foz 33 l. 
to eſcape-whereby he went to places unknown, by reaſon where- 
of he loſt his Debt: The Defendants plead, that after the arreſt 
they leading him towards London to the Gaol , he was reſcued 
from their Bailies by I. S. I. D. Ind it was thereupon demurred; 
d after divers arguments at the Bar, it was adjudged foꝛ the 
pefendants;Fo2 the arreſt being upon mean pꝛoceſs, and not upon 
Eretution, tye Sheriſts are not bound to take the Poſſe comitatus 
with them, andtherefoze upon ſuch p2oceſs, it is a god return, 
toreturn the Reſcous ; and that afterwards he was not found 
within their Bailiwick ; And pꝛocels ſhall thereupon be awarded 
againlſt the Reſcuſſo2s ; But ik the pꝛiſoner had been cnce in the 
Gaol, the Dheriff ought at his peril to keep him, and a Reſcous 
from thence is no excuſe fo2 him: And upon pꝛoceſs ot Execution, 
as upon a Capias ad ſatisfaciend. 02 upon Cap. utlegat. after 
dgment, ſuch a return is no excuſe foz him, either againſt the 
ing} 02 party; Foꝛ he at his peril ought to keep his pꝛiſoners 
taken in Execution; Foz there the pꝛoceſs is determined, which 
deing the life of the Law, and being once executed, the party 
my not have any new pꝛoceſs; and therefoze he (hall anſwer 
to the party fo2 the eſcape : Ind it is at the Dheriffs peril to ſee 
that his pꝛiſon be ſtrong enough to keep his pꝛiſoner, when he 
is once in Execution; And being a milchtek to one, it onght ra⸗ 
ther tofall on the Dheriff then on the party: But in the other 
Cale there is not any great miſchief, foz the party hath onely lot 
his p2oceſs, which he may renew; and he may alſo have an 
Action upon the Caſe againſt the Reſcuſſozs; And of ſo mal 
a loſe, as the loſſe of a pꝛoceſs, the Law hath not any regard to 
punich the Sheriſt, eſpecially when the party may have any o⸗ 
ther remedy ; TMherekoꝛe it was adjudged foz the Defendants. 
Vid.z H. 5. Attachment 1. 4 Eliz.Dy.212. 8 Eliz, Dy. 241. 16 Ed. 
4. 3. 17 Ed. 2. Execut. 247. 6 Hen. 7. 12. 16 Ed. 3. Return 110, 


Ne” that there was a Preſident here ſhewn, Paſch. 43. Eliz, rot. (11) 
276. betwixt YYaldoe and Lambert, where in ſuch an Action 
apon the Caſe againſt a Sheriff tor ſuffering a Priſoner to eſcape) 
arreſted by Lattitat, he pleaded, that he was reſcued from him at ano- 
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ther place then the Plaintiff alledged the eſcape to be; And tra- 
verſeth the eſcape, alibi ; And upon demurrer it was adjudged for 
the Plaintiff, which was affirmed at the Bar to be ruled upon the mat- 
terin Law, But the Court npon veiw of the — — conceived 
that the plea was ill, by reaſon of the traverſe of the place, and ſo it 
might be adjudged for that point for the Plaintiff; And they all here 
ſeriatim delivered their opinions, that this is a good plea, they plea- 
ding the reſcous, and naming the parties who made the reſcous, ſo as 


the Plaintiff might have his Action againſt them; And the Plaintiff 


' (11) 


(12) 


by his demurrer confeſſing it, the pleais good: Wherefore is was ad- 
judged for the Defendant. 


Aſhmore ver ſus Rypley, Paſch. 14 Jac, rot. 554. 


Ed ror of a Judgment in Rippon, The firlt Erroꝛ aſſigned was 
becauſe in Debt upon an Obligation of 100 I. he declares, 
Quod per ſcriptum ſuum obligatorium conceſſit ſe teneri, &c. Ind he 
doth not ſay, Sigillo ſuo ſigillatum: Sed non allocatur; Foz that is 
intended by the woꝛds, conceſſit per ſcriptum, &c. And the uſual 
courle is ſo in the Common Bench. and ſigillo ſigillatum is no mote 
ok neceſſity then deliberatum, which is alwayes intended. Another 
Erroꝛ aſſigned was, that the Decendant pleading Non eſt factum, 
and Jlue being joyned thereupon, he afterwards relicta veritic- 
tione conteſſed the Action and that it was his own Deed, and the 
Judgment thereupon was, quod ſit in miſericordia, Where it 
ought to have been, quod capiazur, becauſe he denyed his own 
Ded: Sed non allocatur ; Foz the Iſſue not being tryed, but the 
Action confeſſed , the uſual courſe is onely, quod fic in miſericor- 
dia. Vid. 9 Ed. 4. 24. 33 H. 6. 54. A third Erro2 was aſſigned, 
becauſe the Judgment was, Quod recuperet debitum & 6 s. 8d. 
pro damnis occaſione detentionis debiti, and there is not any men- 
tion pro miſis & cuſtagiis : Sed non allocatur ; Foz damna includes 
both, and ſo is the uſual courſe of Entries: Wherefore the 
Judgment was affirmed, 


Philip Cottom, Executrix of Anthony Cottom verſus Welcot. 
Trin. 13 Jac. rot. 595. 


E Rror of a Judgment in Debt againſt him as Executoz fot 
40 l. Ye appeared, and pleaded, Plene adminiſtravit and found 
againſt him, and Judgment accozdingly ; And it was now al- 
ſigned toz Erroz, that at the time of his appearance he was an 
Inkant, and ought not to appear by his Atto2ney, but by Guar- 
dian: The Detendant pleaded In nullo eſt erratum, ſuppoling 
that it was not Error; foz that he did not ſue foz his pꝛopet 
Debt but as Erecuto2,and ſo repꝛeſented the perſon of the Tella- 
toꝛ who was of full age, Reſiduum poſtea fol. Uhere the 

Judgment was reverſed, FA 
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Atwoods Caſe. 


Rror bzought by him to reverſe a Judgment 
upon an Endictment, befoze Juſtices of Peace 
 foz ſcandalous wozds ; That the religion now 
profeſſed was a new religion within fifty years, 
Preaching was bur prating,and hearing of Service 
more edifying then two hours Preaching : And 


being thereof convicted, was Fined 100 


Marks. The Erroꝛ aſſigned was, that this 


was not any offence inquirable by Endictment, and befoze Juſti- 
tes of Peace, but onely befoze the High Commiſſioners, and it 
was referred to the Kings Attozney to conſider thereof ; Ind 
Dir Henry Yelverton Attozney General certifted, that it was not 
inquirable befoze them; Ind of that opimon was the Court, 
but they would adviſe. 


Lightfoot verſus Lenet, Ebor. b 


Tie fo taking two Steeres ; The Defendant juſti- 
4 fies by vertue of the Kings Patent of grant to him and 
his heirs , That he Could take at two Badges within his 
Mannoꝛ of Doncaſter, called Saint Mary-bridge and Willow 
bridge, ſuch Toll foz the paſſage of beaſts as is uſed to be taken 
ibi & alibi infra Regnum Angliæ, rendzing Rent per annum; And a- 
vers that at Borrow Bridge in comitat. Eborum, there was uſed 
to be taken 6 d. foꝛ every ſcoze of Beaſts there paſſing, and there⸗ 
foze 12 d toll foꝛ the paſſage of fozty Beaſts; I HUNG » Et 
preys ayde de Roy. The Plaintiff replyes; þ at thoſe Bzidges never 
any toll uſed to be taken; UUhereupon it was demurred: Ind 
now after argument, it was adjudged, that he Could be ouſted 
de de Foꝛ the grant of ſuch toll which is taken ibi & alibi in- 
fra Regnum Angliæ, is uncertain and void; Alſo the Patent, that 
e (ould have ſuch toll which had ben uſed to be paid ibi vel 
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alibi, &c. and he averring payment at another place, but nxt 
there, it was therefoze ill: Wyeretoze it was awarded that he 


4 


Gould anſwer, a. 


Brian Nelfon, ſon and Heir of Thomas Nelſon, 
* verſus Staffe. ä 


PRs in an Action upon the Caſe bzought in the Common 
Bench foz words Uhereas Thomas Nelton was, and yet 
is ſeiſed in Fe of Lands, to the value of 1001, per annum, 
and was. eſpouſed to Eliz. and had Jſſue betwirt 22 8 
Plaintiff; Ind whereas communication was bet wirt the Plaih- 
ciff and one Mary Sy vedale, concerning a Marriage betwen 
him and the laid «xr and he was offered in Marriage with 
the ſaid Mary 600 l. That the Defendant on purpoſe to ſcan- 
dalize him, and to hinder him of his ſaid Mariage, having 
communication with- 1. S. of the Plaintiff, laid theſe won 
of the Plaintiff, (viz.) bath that Baſtard Brian Nelſon cauſed you 
to be arreſted? is that all the ſpight that Baſtard can doe you? 
Byreaſon of which woꝛds he loſt his Marriage, #c. The De- 
fendant pleaded Not guilty, and found againſt him to his De. 
mages 100 l. And Judgment given fo2 the Plaintiff;That theſe 
wozds, (notwithſtanding they were ſpoken. in this manner by 
interrogation,) were Actionable: And now a Urit of Error be⸗ 
ing bzought, the Erroꝛs aſſigned were; Firlt, becauſe the words 
were not Actionable. Secondly, becauſe it is not chewn that he 
was ſon and Yeir of Thomas Nelſon at the time of ſpeaking 
the woꝛds; but onely names him ſon and Heir, by way of M 
dition in the beginning. Thirdly, he doth: not ſay, that Thomas 
Nelſon was ſeiſed of thoſe Lands at the time of the words 
ſpeaking, but ſaith onely, Quod fuit & adhuc ſeiſitus eſt: Sed non 
allocantur; Foz this Action is not fo2 flandering his Title, which 
—— would not be without theſe circumſtances preciſe- 
y Ghewn; as it is in Banneſters Caſe, Co, 4. Rep. But it is fot 
hindring him of his Marriage, which he hath loſt by reaſon 
of eheſe woꝛds, and whereof a man may be hindzed by reaſon of 
the ſtaine in his blood, c which action peradventure he might have 
although ye had not any Land at all; And it is but an 
inducement, and nerds not ſuch pzeciſe certainty : And foz the 
wozds themſelvs, they all reſolved that they were [ affir- 
tively, and not onsly by interzogation, and they be luch a flan- 
der by theſe circumſtances chown, that he loſt his Marriage by 
reaſon thereof,and therefoze the Action well lies; And the Judg* 

ment was affirmed, 


Furſer 


— 
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Furſer and Bond verſus Prowd, Paſch. 14. Iac. rot. 354. 


Ebt upon an obligation of 100 l. conditioned foꝛ the perfo2- 
mance of the award of Edward Hadds of all matters be- 
twixt them: The Defendant ſhews, that the arbitrement was 
« in thts manner;UWhereas there was a controverſie bet wirt 
« the Plaintiff # Defendant, concerning the Leaſe of an Youſe 
« jg Canterbury, which the Defendant claimed by Leaſe trom 
« the ſaid Bond foz ſir years, rendring 15 l. 2 quarter 
« ]y ; which rent was arrear foꝛ a year : That he ſhould pay 
al this Rent to John Furſer 131. 6 8. 8d. And that he chould 
« ijoy it foꝛ the years and a yalfe, and Could pay halfe year- 
6c 1 it to the ſaid Iohn Furſer 15 l. at the Anunciat ion, and 
6 Michael, oꝛ within fozt v days after: and that if he fail⸗ 
led ot the payment , that then the award foꝛ his injoytug it 
« ſhould be void, The Defendant pleaded pay ment of the laid 
Thy $.8D. at the days, andpleaded the tender of the ſaid 
ent at the ſaid Tenement, and that none were there to re- 
it; Jud it was demurred. The firft queſtion 
was upen the award to pay this Rent oz ſumm ; whether 
it, were a lumm in groſſe , and payable without demand; 
Ind it was reſolved , That it is a ſumm in groſle, and 
payable without demand, by the Defendant at bis perill, 
who ought to ſ&ke out the oblige to pay it. Vide 8 Ed, 4, 21. 
21 Ed. 42. 6 Ed, 6. Bro. Tender 20. Decondly, it was held, that 
this tender, (admitting it might be upon the Land,) is not ſuf- 
ficient ; for it is not. pleaded to be made the laſt inſtant, 
as it ought to be; Uherefoze the pleading that he ten- 
deed it at the Feaſt, and doth not ſay the laſt hour, is not 
cad. Thirdly, it was held, that this conditionall, award it 
did not pay thoſe ſumms, that it ſhould be void for the in- 
joyning of the Houſe, is gd enough; fo2 it is abſolute, if the 
other pay the Rent, otherwiſe it is his own default; Uhere- 
faze it was adjudged fo2 the Plaintiff, 


Cooper werſus Smith, 


A Ction fo2 theſe wozds, Thou haſt killed thy Maſteis Coke 

(innuendo one Iohn Yarrington ſervant o Mr. Niug- 
ley) who was marthered: The Defendant pleaded Not guilty, 
and found againft hem, a mored in arreſt of Judgment, becauſe 
he doth not Chew who was the Plaintiffs Malter, noꝛ that Mr. 
Dingley was Malter to him who was lain, ſo che words 
are untertain, Sed non allocatur;Fo2 it is not materiall who was 
the Plaintiffs Maſter, becauſe the woꝛds in elves unpo2t 
llander ; Wherefoze it was adjudged foz the Plaintiff, 


Lewis 
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(9) Des foz Rent, upon a Leaſe foꝛ years : The Caſe was, Sir 


— 


Lewis verſus Cooke. 


A Ction fox theſe woꝛds, Thou haſt committed Treaſon beyond 
the Seas, and haſt run away from thy Captain; Idjudged that 
the Aerion lies, koz there is a violent intendment, that he 
committed Treaſon to the State here, and not to a Fozrain 
State, and the Treaſon is tryable here; And the addition, That 
chou haſt run away from thy Caprain, Doe not Detrac from the 


- firſt wozds, noꝛ are they materiall to the Action, 


* 


Loyd verſus Pearſe, Hill. 9. Iac. rot. 83 2. 


Ction fo2 theſe woꝛds, Thou art a Bankrupt Rogue, and gc. 

counted a common Knave; And thou art a Thief, and haſt ſtoln 
my Corn: Qaoad the firlt woꝛds, Thou art a Bankrupt Rogue, 
and accounted a common Knave; (The Defendant pleaded Not 
guilty ; quoad the other woꝛds he — And | 
thereupon, and both Jſſues found toz the Plaintiff, and Da⸗ 
mages fo2 the firſt wozds 12 d. and foz the laſt words 39 f. 


and coſts fo2 both, the Plaintiff udgment foz 
fo2 this caule it was reverſed; Foz the firſt woꝛds in the ht 


Iſſue are not Ictionable, the Plaintiff being neither Merchant 
no2 Tradeſman ; Ind the Judgment being entire, it is rever: 
ſable-in toto; Foz in the Judgment the Damages are conjoyn- 
ed, although they were ſevered in the verdict, 

oe bb 


| Newman werſ#s More, 


# + 


= of a Judgment in the Common Bench in a ſecond de- 
liverance demurrer in pleading; The Erroz aſſign- 
ed was, becauſe there was not any UUrit of ſecond deliverance 
certified; And In nullo eſt errratum being pleaded, It was mo- 
ved by Coventry the Kings Dolicitor, that it was not materi- 
all, fo2 it is awarded upon the Noll, and the parties 

pearing , and pleading thereto ; Jt is not now material. 
But it was adjudged to be ill, and reverſed foz that cauſe; Fo 
there ought to be a Urit, and if it vary in ſubſtance from 
the Declaration in the Replevin, it (hall be abated; Uherefoze 
it was reverſed. . 


- Harrington verſus Garraway, Paſch. 15. Iac. rot. 


Will: Cokeyn Conuſee of a- Dtatute, takes a Leaſe fa 
years of the reverſion, and Kent reſerved upon the Leaſe foz 
years; The Leſſee Attozms, the Conuſe aſſigns over this 
Leaſe foz years; Afterwards Harrington being _—y — -4 
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due @tatute extends this reverſion and Rent: And after- 
lde Sir William Cokeyn by ve;rtue of the elder Statute, 
ertended this reverſion and Rent: And which of them Gould 
have the Rent was the queſtion And it was adjudged with- 
out much argument, that the firſt Conuſee by acceptance of 
rever ſiion and Rent, and ing it over, the extent is 
ſuſpended during that Term, and the ſecond Conuſe 

might well extend it againſt him, Reſid. poſtea. 


Brocking verſus Cham. 
A ſic, that he Could enjoy ſuch Lands accoꝛding to his 
any 


Leale, without the lett, interruption, oz incumbzance of 

perſon ; Ind chews in facto that this Land was extended 
lot Debt due to the King by pꝛoceſs out of the Exchequer, and 
ſqincumbzed, dic. After verdict it was moved in arreſt of Judg- 
nent, that this was not a god bzeach aſſigned, foꝛ he doth 
not chew foz whole Debt, noz when, noz by whom it was due; 
Indit maybe that it was koꝛ the Plaintiffs own Debt: Ind 
although it was alledged.that if lo a he thereby did not perfozm 
— it would not help him: Pet it was adjudged fot the 

c ; Foz the Plaintiif ought to chew a lawfull incum- 
wr - wv he might have his remedy elſewhere. Dy. 
32 2 " 4. 15. 


Piers Griffith verſus Hugh Middleton. 


em querela to avoid a Statute upon the Statute of Uſu- 
ry:The Defendant pleaded, quod reſponderi non debet, be- 
cauſe he was outlawed at the ſuit of Thomas Moſton by L 
name of Peter Griffith And it was thereupon demurred. Firſt, 
becauſe that Peirs and Peter are two names of Baptiſm; ſo 
t cannot be averred to be one and the ſame perſon. Decond- 
ly,foz that this outlawry in this ſuit (which is onely by way 
of diſcharge, and to recover nothing,) is not pleadable. But af- 
ter argument at the Bar, it was adjudged fo the Defendant. 
Firſt, that they be but one name; foz ſoit appears by Peirs Ga- 
veſton Who is ſo named in ſome Acts of Parliament, and in 
fthers Peter Gaveſton, Ind yet it is well known that both of 
them were meant of Þ ſame perſon : And the Chief Juſtice ſaid, þ 
where one was ſued by the name of Sanders, and his name 
was Alexander, yet it was held to be well enough: Do loan 
and lane are both one name; but Agneis, and Ann, Gillian and 
lulian are different, 29 Al. 16. 47. 7 H. 6. 39. 46 Ed. 33. 22. 4 
Ed. 3 fol. 128. 6 Ed, 4. 9. Secondly, that it is not well plead- 
able in this ſuit; Fo2 a perſon outlawed is not receivable to 
ſue in any Court, it be to reverſe his own ouflawry; 
#02 the Chief Juſtice ſaid, that where the Action is ad lucran- 
ti 
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ſumme: The Court held, that it was oppꝛeſſion, and 


dam, there ought to be ability in the perſon: And it is all one 
to gain by way of diſcharge, as by way of perquiſition; Glan- 
vill lib. 2. cap. 3. utlegatus legem terræ amittit, Britton. Reſpoydy, 
4 touts mes nul reſpondra a lay; And Bracton to the ſame intent. 6 Ed. 
4.9, Wherefore it was adjudged foz the Defendant, and that 
the Plaintiff could take nothing by his UWrtt. 


Sayrs Cale, 


[jon a Fieri facias to Sayre Undercheriff of the County at 
Buckingham, who ſold the Gods of a poꝛe man Defendant fo, 
22], 13 8. 4 d. the Gods being well wozth 80 l. And it appear: 
ed to the Court, that the ſaid Sayre had perſwaded the Jury t 
pꝛize the Gods at an undervalue, perlwading them it would 
be the better koꝛ the poꝛe man; UWhereupon they appzized 
ut ſupra, and he delivered them to the Plaintiff foz the ſaid 
inquirable 
at the Aſſiſes by Endiament, oz puniſhable in the Star⸗Cham⸗ 
ber; And the Court commanded that the Undercheriſt, being an 
Attourney, Could be bꝛought befoze them. 
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Sir William Brunkard verſus Segar. 


Ction foꝛ woꝛds; Uhereas the Plaintiff was one of the 
A Puvie Chamber to the King , That the Defendant 
ſpake of him theſe woꝛds, Thou art a Cozening knave, and 

veſt by Cozenage ; After verdict,upon Not guilty pleaded , and 
found toz the Plaintiff ; It was moved in arreſt of Judgment 
that theſe woꝛds were not Actionable , fo2 tiey be too general; 
Indpaeſidents were chewn, that foz ſuch wozds Actions being 
bought, Judgment hath been ſtayed; Hill, 26 Eliz. betwixt Kir- 
by & Walls, & 31 & 32 Eliz, between Middlemore and another: 
ut a p2eſident was chewn, that one Holbeack Coꝛoner of 
Warwick bz2ought his Action foz tyeſe woꝛds, Thou art a cozening 
knave-Coroner ; And it was adjudged foz the Plaintiff ; But in 
this Caſe Montague held, the quality of the perſon is to be conſi⸗ 
tered,being imployed about the King 3 to lay that ye lived by 
Cozening is a great diſcredit ; But of. every Common Perſon, 
theſe woꝛds be not ſuch a ſlander as the Law will puniſh: The 
— — doubted thereot, and willed that pzeſidents chould 

arched. 


Dutton verſus Engram, Paſc. 15 lac. rot. 204. 


R Eplevin Upon Demurrer the Caſe was luch; William Gold- 
well ſeiſed of Lands in Fe, in Chard, holden in Socage,De- 
viſed them to His Feme fo lite, and after her to Iohn his eldeſt 
lon, and to his Heirs, upon condition that he, as ſon as the 
land chou ld come unto him in polieſſion,thould grant to Stephen 
his ſecond ſon a his Heirs, an annual reut of 4 1. out of the ſaid 
Tenements ; And that if the ſaid lohn died without Yerrs of his 
body, that the Lands Gould remain to the laid Stephen, and 
the Heirs of his Body, ac. and died; The Feme entred and di⸗ 
ed; John in 4 Eliz. entred and granted a rent of 4 l. per annum 
to Stephen and his Heirs, out of the ſaid Lands, with clauſe of 
diltrels; Stephen granted that rent to Engram, to whom lohn 
Jttomed ; Afterwards lohn dying, Stephen entred, and in 39 
Elis. infeoffed Sir William V Vythers, Who let to the Plaintiff, 
and foz the Rent of two rears behind in 2 lac. this diſtrels 
was taken; Ind all this matter being diſcloſed by tie Avowry: 
ind Bar to the Avowry, it was demürred The firft queſtion 

Jii 2 was. 
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was, whether John had an eſtate in Je by this Demiſe at the 
time of che grant of this Keat ; Becaule the Demile was un⸗ 
to him and his Yeirs, upon Condition that ye Gould grant a 
rent to Stephen and his Heirs, whereby the intent was chewn 
that he chould have a Je; Otherwile he could not legally 
gran: ſuch a rent to have cominuance after his death: But it 
was reſolved to ve an eſtate Tail; Foz being limited, that it je 
died without Jiſue > that tyen it ould ve to Stephen and jig 
Heirs of his vody , that chewz whar Yeirs of John were in 
tended, (viz.) Yerrs of his body; But yet by the limitation of 
the Mill, he is to make this grant of this rent, which being by 
the appointment of che 72on92 „ it is not Contra tormam done. 
tionis, vut ſtands with the gift,and all binde the Illue in Tail. 
Vid. 35 Af, pl. 14. 37. Afl. pl. 15, Dy, 122, & 190, and the 
Cale of Web verſus Herring ante pag, Decondly,admitting that 
john Goldwel was tenant in Tail at the time of this grant,re: 
mainder to Stephen, whether this grant of the rent (hall endure 
longer then the eſtate made to John ſhall endure : Foz it was ob- 
jected , That being extracted and granted out of the Eſtate 


ot John to Stephen who had the remainder » it hall not endure 


longer then the eſtate of John who granted it; Ind hisellate 
being determined, out of which the rent was granted, the rent 
is alſo determined; Foz he had not any power to charge moze 
then his own eſtate ; And the intent of the Demiloꝛ Doth not ap- 
pear that he Could be charged longer, becauſe it is appointed to 
be granted to him in remainder ; Therefoze it is not intended 
that it Gould endure longer then the particular Eltate Tail; and 
it Gall inure as a grant to one and his Yeirs , as long as 1.5. 
hath Illue of his body, and he being dead, the rent is determi- 
ned: But it was reſolved,that this was a god grant of the 
rem in Fe , iſluing out of all the Eſtate and not out of the 
Eſtate Tail onely, and being guided by the directions of the 
Till, it chall take accoꝛding to the limitation thereof,and 
charge all the Inheritance: WWherefoze it was adjudged foz the 
avowant. | 


Teſmond verſus Iohnſon, Trin. 
15 Iac, rot. 199. 


Ction ſur Trover, of gods, and ſuppoſeth > That 3 Mau, 14 

Iac, he was poſſeſſed of thoſe gods, and the ſame day 
loſt them; And that 4 Mai, Anno 14. ſupradict. They came to 
the Pefendants hand by Trover; And that poſtea, viz, primo 
Maii, Anno 14. ſupradict. he converted them: And it was ound 
foꝛ the Plaintiff, and now moved in arreſt of Judgment, that 
this Declaration is not god; fo2 the Converſion is alledged be⸗ 
fore the Trover, which cannot be, and therefoze void: Sed non 
allocatur;Sut it was adjudged; that poſtea convertit, is ſuſtigen, 
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and the ſcilicet is void: And a pꝛeſident was then chewon in 
an Ejectione firmx , where the Ejectment was alledged, 
That poſteaſcilicer, ſuch a Day which was befoze the Leale; 
Ind it was found koz the Plaintiff, foz the ſcilicer be- 
ing repugnant, is void; And the poſtea ejecit , was held god 


enough: Whereupon it was here adjudged foz the Plain- 
- tiff. 


”ore, That where a Record is moved out of the Kings Bench, 
by a Writ of Error into the Exchequer Chamber, It is not 

any Record in Court untill the Error be determined; And if 
there be any miſtaking by the negligence of the Clerk in the 
Tranſcript , the courſe then is to ſend for the Clerk of the 
Court, and to amend it in the Exchequer Chamber: But if the 
Principal Record which remains in Court be falſe, Then to amend it, 
an thereupon to alledge diminution ; And upon certificate thereof, the 
Tranſcript ſhall be alio amended , it it appear to be but the negli- 


gence of the Clerk onely. 


JFa man plead by force of an Indenture which is loſt , and Affi- 
duvit made thereof, the party ſhall be compelled by the Court 


to ſhew his counterpart 5 and he to plead thereto , or otherwiſe the 
Court may grant an Imparlance; So it is, if he will depoſe that he ne- 


ver had any counterpart. 


Pon a Rule given in the Common Bench for a Prohibition , 

the party laid by his Prohibition; And the Eccleſiaſticall 
Court proceeded to ſentence: Afterwards the party appealed, and 
two Terms after, the other delivers prohibition z The court held, in 
regard he had ſurceaſed his time, and ſuffered the ſentence to paſs , 
that he now ſhould not have the benefit of the Prohibition ; 
And a difference taken where a Prohibition was granted , and the 
party not ſerving it, ſentence of Excommunication is pronounced in 
default of anſwer 5 There upon the matter he may have the benefit 
of his Prohibition , but not, where there is a ſentence defini- 
dive. 


A Prohibition prayed to the Spiritual Court upon a ſuggeſtion, 

That the Parſon libelled for Tithes of a mill which was erected 
upon Land diſcharged of Tithes by the Statute of Monaſteries 31 
H. 8. cap.13.And denied per totam Curiamytor de molendino de novs ere- 
dio non jacet prohibitio. 


Hampton 


(4) 


(5) 


(6) 


(7) 
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Hampton verſus Wild. 


Nohibition awarded to the Spiritual Court; Foz that 

Hampton, Parſon of Thimblechorpe ſued V Vild in the Syi- 
ritual Court, becauſe the ſaid Wild had let a certain Cloſe , re- 
ſerving Palturage foz his ſaddle gelding ; And the Parſon ſued 
him foꝛ Tithes to be paid of things renovant; But this hozſe 
being onely fo2 laboz and travail, would not renew: Otherwiſe 
it had bien ik he had kept an hozſe to ſell , whereby p2ofit had 
accrued ,- there he ſhould have paid Tithe. Houghton contrà in 
the pꝛineipal point; Becaule by the palture he may increaſe a 
p20ht; and ſo it is a pꝛofit Ratione fundi,as in Caſe of Barren cat- 
tle Me ought to alledge further, That they were uſed to labour; 
And oy all the the Juſtices, It᷑ he had averred in the lurmile, 
that he uſed the hoꝛſe toz labour, the Pꝛohibition had lain. 


Millers Caſe, 


Ction upon the Caſe by Miller and his wife, fo2 theſe 

woꝛds ſpoken againſt his wife; Mrs, Miller is a whore, and 
hath had the pox, and hath holes one may turn his finger in them; 
Mr, Ring the Apothecary gave her a drink for it, and therefore take 
heed how you drink with her: And it was moved that the won 
were not actionable ; And Coke 4. 17, Ieaneys Cafe, & 39 & 
Eliz, Lambs Caſe was cited in poof thereof ; But all the Court 
held that the Action well lay ; And Taylor and Bancks Caſead- 
judged accoꝛdingly, Thou art a leprous knave. Hill. 40 Eliz, inter 
Davis & Taylor, he is laid of the pox; & 33 Eliz. Backſters Cale, 
thou waſt laid of the pox, 


Searles Cale, 


ohibition Was p2ayed by Richardſon Serjeant; Foz that 
Drone Parſon having been convicted of Yomicide , and al- 
lowed his Clergy , was now ſued in the Spiritual Court by 
libel; That whereas he was convicted of Homitide, ac. It 
Gould de a cauſe to depꝛive him of his benefice ; And he cited a 
pꝛelident Mic. 27 & 28 Eli. in Com. Banc. rot. 2574. where a ohi⸗ 
bition in like Cale was awarded ; But per cocam curiam: uo pi 
mbition ought to be granted: And Montague Chief Juſtice (aid; 
That although the Statute of 18 Eliz, cap. 7, o2dains 
that after Clergy the party (hall be let at large, and Call not 
be put to his Purgation , yet that doth not diſaffirm the Judg⸗ 
ment;UUhereto Croke and Doderidge acco:ded; As to the objent- 
on > That the Libel in the Spiritual Court was not again 
him as an Yomicide ; The Court held, that it was ſo much the 


better: Fo2if had ben ſo, a P2ohibition ought to m or 


wn, 


* 


»_ _ wy ww” TH TX ww F* 


mo oo HY wH+ WS 55 Wo tr TW 


YO Tomes rw 


* 
— 


efN SSN 


ä — 


ACOBI Regis in Banco Regis. 


„ 


granted; But it is, Quod convictus fuit de homicidio , AS it 
ought to be: Fo2 without Conviction there is no Cauſe of 
depuvation ; And if it were again him as an Yomicide, it 
ſhould be contrary to the Uerdict given: But here, they 
onely to depzive him, by reaſon of his Conviction , 
and ſo do thereby affirm'the Uerdict ; And ag to the objec- 
on, That in as much as the Dtatute of 18 Eliz. hath dif- 
abled him that he ſhall not make his purgation , he 
novo not be taken to be as if he had made his pur⸗ 
gation befoze the Statute ; Ind befoze the Statute, he could 
not then have been depuved, Jt was anſwered, That an⸗ 
ciently by the Conviction he was to undergo two puniſh- 
ments the one of Death, the other of Defamation : And 
that the firſt was Diſcharged by allowance of Clergy; Pce- 
na poteſt dirimi, culpa perennis erit. Afterwards in the time of 
Anſelm Archbiſhop of Canterbury , Jt was o2dained by a Ge- 
neral Councel, Quod Clerici non tradentur manibus judicis tem- 
poralis; which Councel in the time of Thomas de Becket was by 
uſurpation received here in England, and ſo far pꝛevailed, 
that if any ſuch perſon pꝛayed his Clergie, and was deli⸗ 
tered to the Ozdinary , they then reeramined him by twelve 
Spiritual Perſons; And if he were acquitted, he Could 
not be Depzived, Vid. Lindwood Canonica purgatio ſecunda. 
Ind this Tryal by twelve Clerks was not but de creduli- 
tate, ſo AS the firlt conviction remained, Vid. the Statute 
of VVeſtminſter 1 cap. 2, And the purgation did not Diſaf- 
firm the Uerdict : Foz he is delivered to the O2dinary by 
te Judgment of the Common Law, and the Entry there- 
is, Quod traditur Ordinario , &c, And the Law was, that 
if -h2 did not make his purgation , he ought to remain 
perpetually in pꝛiſon, and have lender diet, viz. every 
day bzead and water onely ; And if the Oꝛdinary refuſed 
to accept of his purgation , then he might have a Com⸗ 
mand to the Biſhop to do it: And Note, that the UUrit 
is,ſatis habetur ſuſpectus. Vid, Nat, Br. & St. Cor, 137. 138. 
Do as the Dtatute of 18 Eliz, cap. 7. doth not make any 
purgation foz the taking away that which was befoze ; 
Ind the purgation befoze the Dtatute did not defeat the 
UVerd:c> , but affirmed it: And it is a rule, not to grant a 
Prohibition where the proceedings in Eccleſiaſtical Courts are 
not againſt the Law of the Land, noz the Liberty of the 
Dndject : And lo the p2ohtbition was denied per curiam. Vid. 
Hunnes caſe, Kellawey, 7 H. 8. 181. 
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(12) 
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Weſton verſas Dobniet. 


A Crion ſur le Caſe : Mhereas [uit was in the Spiritual Court, 

bet wirt one A. and the Defendant, wherein A. pꝛoduted the 
now Plaintiff fo: a witneſs; The Detendant having day gi- 
ven to except againſt the witneſles, put in his erceptions in wa⸗ 
ting; That the now Plaintiff was not a competent witneſs,and 
that there ought not any credit be given unto him, becauſe he 
was perjured ; Whereupon the Plaintiff hanging this ſuit, 
bought this Action foꝛ this ſcandal; And it was 4 2 it 
lay; But the whole Court held (upon the reaſon in Dixies Cale, 
Cok. 4. 14. that it was not maintainable, betauſe it is in courſe of 
Juſtice, and not ex malitia: Foz if one bangs another befoze a 
Juſtice of peace foz ſuppoſition of Felony,without any jult cauſe, 
yet no Action lies > and it one exhibits a ſcandalous Bill, if the 
Court hath Jurisdiction of ſuch matters, an Action lies nat; 
Otherwile it 1s, if the Court have not Juris diction, oꝛ having,if 


the party publiſh his Bill abꝛoad, Þ ſaid Bill being falſe : But in 


this Caſe the Defendant pzoceded in ſuch manner as the Dyiri- 
tual Court hath allowed him, viz. to diſpzove che teſti mom of 
the witneſſes pzoduced . And 7 — ſaid, ik in Treſpals 
the Defendant juſtifies that the Plaintiff was a Bankrupt, 
whereby he had a-Commilſion upon the Statute and thoſe gang 
were delivered unto him, whereas the Plaintiff was not any 
Bankrupt, noꝛ any Commiſſion iſſued, yet the Plaintiff fo? the 
woꝛds contained in the Plea (hall not maintain any Action: And 
he put the Chief Juſhce in mind of Brooks Cale againlt the Re- 
co2der of London, who in evidence to a Jury ſpake ſcandaloug 
woꝛds againſt one; And yet adjudged, that no Action lay: Oo per 
curiam Judgment was here foz the Defendant, 


« + . + verſus Henning, 


Sſumpſit: Henning bought two weighs of Barley, and aſlu- 

med to pay foꝛ them as much as the Plaintiff Gould haveof 
any other, abating a penny onely in every buſhel; The Plaintiff 
chews, that he ſold to 1. S. after this agrament , two weighs of 
barley foz 181, which (abating the one penny in every buche! 
amounted to 17 l. 10 f. And thereupon bzought his Action: Ind 
becauſe it did not appear in the Declaration that notice was qi 
ven to the Defendant, that I. S. had given 18 l. the Judgment 
was arreſted ; And foz the ſame reaſon a Judgment was rever- 
ſed betwixt Twift and Holms; And this difference taken, It the 
agreement be, that he ſhall pay ſo much as J. S. in particular 
payed ; Jn that Caſe , Quia conſtat de perſona, and he is indif- 
terently named betwirt them , the Defendant at his peril (hall 
inquire of him, and the Plaintiff is not bound to give 0 . 
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the perlon is altogether uncertain, there the Plaintiff 
— rg mie to the Iction, ought to give notice, Ind Hough- 
this Caſe to be lately adjudged , Gne aſſums to ſave 
rn ad in an wet drag be Ges that he was 

I. N. in an Ailumpyic 5 
ian Obligation foz 1. N. from which he was not ſaved 

» and doth not chew that he gave any notice to the De⸗ 
pet held to be god enough, | 
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Richard Brooks verſus Eliz, Brooks 8 Will. Wright, 
Hill. 13 Iac, rot. 1911, 


Jectione firmz , of Lands in Welborough, of a Leaſe of 

John V Vright: Upon Not guilty , Jt was found by ſpecial 
Uerdict, that Ioba VVright father of the Leſſoz, was 
Copyholder in fe of this Land of the Mannoz of V Velborough, 
and ſurrendzed it into the Loꝛds hands, who regranted it in 
this manner; Memorandum, Quod Foh. Wright cepit de Domino 
Ceux terr, cui Dominus conceſſit, inde ſeiſinand. Hadendum eidem 
Fohanni & Elizabeth uxori ejus, & hæredibus eorum de corporibus 
ſuis exeuntibus, Remanere to the ſaid Iohn VVright; The ſaid 
Iohn V Vright dies the Leſſoz as his Heir; And if the ſaid Eli, 
— take by this Copy, they pꝛay the Diſcretion of this Court; 
nd then find fo2 the Defendant ; ik otherwiſe foꝛ the Plaintiff; 
And upon this argument at the Bar it was adjudged fo the 
Defendant; Fo2 although there be no wozds of grant in the 
Copy, no2 is there any grant to the Feme, habendum onely, yet it 
was held god enough; Foz the intent of the Loꝛds appears that 
both ould take, and there is no moꝛe granted to the Bren then 
to the Feme; Foz there be not any wozds of _ to the m, 
but Cepit de Domino, cui Dominus conceſſit ſeiſinan. But all the 
woꝛds of the grant and limitation are in the habendam; And in 
many Mannoꝛs there be no other foꝛms of grant oz limitation, 
and in the 4 Ed. 3. 11. where a gift was made to Zaron Ha- 
bendum ſimul cum his Feme in Frankmarriage » che being the 
Lows kinſwoman, it was adjudged to be god, although 
che were not named befoze the habeadum : UUherefoze it 
was adjudged koz the Defendant, Ed, 3. Dyer 8 59, 
160. n 


Holms verſus Broket , Hill. 
14 Iac, 


Por of a Judgment in the Common Bench; The Erroz aflign- 
ed, Foz that in Debt upon an obligation, the condition 

fo2 the payment. of 60 l. upon the 25 of Iune 12 lac. at his houle 
in Fleetſtreet: The Defendant pleaded , that he ay 4 
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cozeſafdſumm of 60 l. the 20 day of Iune Anno 12. Tac. at the ſaid 
Youſe,. ſecundum formam & effectum indorſamenti prædicti: The 
Plaintitk replies, that he did not pay it the fozeſaid 20 of Iune 
x, and Illue thereupon, and verdict found, that he did not pay 
it the foreſatd 20 of Iune, and Judgment t z and Erro2 
or that cauſe aſſigned, koz the Jflue is taken 4er the mat- 
ter of the condition; and ſo an ill plea; and a void Jfſue; Foz 
it may be true that he did not pay it the 20 of lune, vet it may 
be paid upon the 25 of Fane; Ind although it were chewn ta be 
an ill plea, yet it hall be ayded by the Statute of 32 H. 8. 
But it was reſolved, that it was not _— fo2 it is mieriy 
N. no Ive» being — Plaintiff Foz it 
m this obligation » notwithſtand= 
dict, but if the verdict had ben found fo2 the De⸗ 
— that the payment was the 20 of lune , peradventure 
the verdict had made it god, as in the Caſe betwirt Cham- 
berlain and Nichols, Coke lib. Fog payment befoze the day is 
odparment at the day, and = Plaintiff hath not cauſe of 
F- 1 true day in the 
E en themes Ber, Ag ray, Fore may wa 
25 7 
Wherefoze the Judgment was reverſed. 


lohns verſuf Wilſon. 
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3 clauſum fregit, & ſpinas ſuàs ad valentiam, dc. ſuc- 
t verdict, upon 1 — 
Declaration 


quantity of the 


cidit; Ifter 
tiff, it was moved in arreſt of 
not gind, betauſe e doth not dhe quantity toads 
on Clos eds IRE 
aſe. Treſp.quare piſces ſuas cepit; 
== ave Merwars being moved again in 
the end of Me Term; many Pꝛelldents were (ew fot the main- 
Therefore it was qudgedforehe Plan 


| hn verſus Sparroiy 7 . 15. Lac. rot. 774. 
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Cloſes by name, upon demurrer upon the Declaration, it was 
ed foz the Plaintiff; But it was thereto anſwered, 

ſe was not mich argued, and it was befoze Savilk Caſe, 
Ind after it had been twice moved at the Bar; Montague, Cole. 
and Doderidg e Delivered their ns. 702 7 471 . 10 


containing three Acres of Land, . Aub it 


e eee 
r ain moꝛe, ve ry 
See tk the whole. Clofes; But Houghton wag ſtrongly TI 


that an Ejectionæ frm; li not ot a Clole, as it is held in S. 
vills Cale; And the — N Land Doe not add 
atiy none certainty thereto; xefoze it is altogether. unter 
tain! Wherefoze, e n it was wd 
judged Ty N 


760 2102 2 Vage verſes Keble: 


n fot Thou ed, for th fark 
Ai. = 22 5 be Coun: "Ate POT: © was 

an Action jay not-fo2 
was the Court; And gaye rule 0 ah et a 


Stephens verſas. Keblethwayt, & others. 


leviny £02 taking ot the Cows ** Blewberry:; 
is — the, — of Blewberry, bg 
there ders 


ogznovit captionem, e 


captionemy 2 ae | 
— demurred, and afterwards adjudged, that 4. 
vowry was not god; Fox althoug x of nr Ts had ſuch 
a Cuſtom to make Surveyo zs — Fields , and 2 who 
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chart was Copyhold Land parcel of the Mannoꝛ of Southpe- 
tetom Demiſable foz the lives; and that by cuſtome ok the 
Fury the firſf name in the Copy Gall enjoy it onely during 
hs hte, Et fic ſucceſſivè; nd that the Lom Arundel of Wardot 
it by Copy to Alice Weſted, Robert Weſted, and John 
eſte her ſonnes 707 their lives; That Roverc made walte in 
an divers timber tres growing upon it; which was 

* foꝛ the Loꝛd Arundel, who ſeiſedit, and 
it by Copy to J. W. p Leſloꝛ of p Plaintiff foz his lite; and 
after licenced him to let Tenementum infraſcriptum in quibus, &c. 
foz five years); it John lived ſo long; That he let it to the Plaintiff 
1 7 — who entred, and the Defendant ouſted him; Et fi 

otam matetiam: Ln it was hereupon moved foz the Plain⸗ 


that inaſmuch as it was a god Leaſe made to the Plain⸗ 
tiff, and ga title at Prams por fot the Defendant, ; But that he 
Sn a 2 and not by the command of 
gny who had right, although there were ſome matter — 
ww 115 n — [the 

opinion a 
oke lib. 5. fol. 94. Goodals Caſe; But it 
the Leaſe found to be made to the Plain- 


IEEE was made by the Lozds licenſe, 
Fr 

50 it foꝛ yea any imita- 

tion: Sed non allocatur; Fo2 the licenſe being to make it foꝛ 


be years; the t rs aret compziſed ; And this being 
wirt the and the Loꝛd of the MWannot , 

e ma y queſtion him fo2 it; but it is not — 

as it is without limitation, it is not ma⸗ 

the licenſe is granted to the Tenant tot life, and 

is no moꝛe Then the Law And the 

any fach Lo Gould | ermine by the 

149 15 ze not material: But if it had 

4 1 8. hab lived ſo long; that peradven= 

22 it was adjudged fo2 the 

. Dug as of ner in Law, nothing was ſpoken 


whereby 
deſton li 


e | Sanders verſus Sandford. 
SES apont Watute 2 Ed. 6. tot not letting forth Tithes; 
ny de 5 laintiſt was leiſed in x of a potion 


) Tithes of Com 2 
of foꝛty Actes of Land ſowu with heat Nie and 


was occupier 
" 1 


y, growing upon 
whereof the Defendant was occupier x endant 


com — carried it away, — _ 
0 
1. For which he er 2 


(8) 


TI 


—m_— — — INES 


— 


Termino Michaelis Anno decimo quinto 


don Nildeber pleaded, 1t was found fol the Plaintiff, and my: 
ved in arreſt of Judgment, that the declaration was not god; 
Foz he entitles himſelf to a poztion of Tithes being a lay perſon, 


and he doth not chem how; And it being a pzokit in anothers ſule, 
he ought tomake a god title to himſelf ; Js that it was parcel 
oi the poſſeſſions of ſuch an Abbey, 02 ſpiritual were who 
might lawtully have them, as 7 Hen. 6. Dyer Sed non al- 
locatur; F02 this Action is grounded upon the 7ort4 fox not ſet- 
ting foꝛth of tye Tithes; Foz which he demands the penalty of 
the Statute, and the ſeilin in Fe is but-a conveyance, And foz 
this Action he nxds not make a title; And theretoꝛe it is uſual, 
that the Plaintiff bangs the Action as Firmarius vel proprietarus, 
without chewing any particular title: And it differs frem 

Cale of Alignment ot Tithes ; Foz there he ought to. 

god title: Ind in Debt upon a Leaſe fo2 years, there nds nit 
auy title to be ſhewn, as 21 H,7.CWherefoze,ac Secondly,itwas 
objected , ÿ it is not god, betauſe he doth not chem what was the 
quantity of every grain in ſpecie, as the uſual courle is; Fox 
it is here altogether incertain , and the Court knows not hm to 
judge thereupon . ; 105 he S e 
ing them away, and that is ſulficient ; 1 — if was ad: 
judged foꝛ the Plaintiff, 55 3 


FEliz. Gardener verſus Thomas Spurdant, and Frances his wite, 
Ction fo? woꝛds: Uhereas one George Gardiner het hul- 
A band died by the viſitation of Sad, x Feb. 13s Fuad 
Defendant Frances (aid of the Plaintiff, 2 Feb. 13 Jac, Thou ug 
poyſoned thy husband, (innuendo the ſaid George Gardiners) and I will 
juſtiie it: And afterwards the ſgid to John Monox of the Plug 
tiff, Goodwife Gardiner hath poyſoned her husband; and I'wilt jpſtiße 
it, and dave told her ſo much to her face. The Mefendamt pleade 

Noc guüty, and found for the Wlaintitt, and, moved in.arxetot 
Judgment char he Anion lie noe, Firſ btae it 8 un 
chad ive vojuntarly poploned heal noz when he poxtoned 3 
noꝛ that he died of the poyſoning ; And otherwile it nen 
lony: And fo2 that purpoſe was vouched Barhams Caſe, Co. 4. 
fol. 20. & ibid. 44 Vaux Caſe ; Sed non allecatur; Fo when it 
was hewn that the Plaintiſts husband was lately dead, and 


the Defendant {ad the Piaintif * ſoned him; It is8 
great ſcandalz che allo chargeth her with poyſoning unto deaths 
Theretoze it mas adjudged foi the Plainti . 
7 5 Mayho we-ſws Buckhurſt. | , 
(10) En of a Judgment in the Kings Benth⸗ in a 12275 0. 
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Leſſ& Covenanted to pe —— during t 
Jo 98 the Loſe 8. cothe Church-wardens — Boo 
Soothwark and to vepair the Youles , — well re⸗ 
0 the end of the Term: And becauſe the ligne did 
he —.— Rent noꝛ repair the ſaid Cenements, the Ac⸗ 


44 wht 
but it 
— Carne tn what time the ſumm was rand 

uſtices and —— E8U—¼3⁊ was 
5 god foz both cauſes; And therefoze the Damages being en⸗ 
tire, the Judgment was reverſed, 


_Eley durſas Sloley, Trin. 12. Iac. rot. 383. 


Ea ofa — in Treſpaſs; Sfalſe Jmpziſonment in the 
ench; The Erro2 affigned, becaule in Treſpaſſe of 
— tang ent, the Peſendant as to the Ba⸗ 
- rein Fon Sony 
red, and i a 
plea was ill; Wherefoze the ÞPlaintiff pzayed his Judgment 
thereupon, anda Nolle proſequ was entred foꝛ the reſibhue, and 
he had Judgment accozdingly: And becauſe as to the Nolle pro- 
ſequi, Judgment wag nat entred, quod eat fine Die, fo as there 
was nat any diſcharge made foz the Defendant, was alledged 
to be erroneous: But it was held cleerly, that where there be 
ends crneyer een it is Dane an Jug: 
emutred, udg⸗ 
ment fox the Plainziff again him who demurred, and a Nol- 
— the other, there of necefſity it ought to be ſine 
de; othervoile it is i; But vohere it is again one, there the 
— are both wayes; UWherefoze the Judgment was 


d. 


w. ood and his Wife, verſus Doctor Suckling. 


Rror of a Judgment in Norwich in an Action of Trover of 
Gods, again the ſaid Wood and Anne his Wife of the 
Trover of the Feme, and converſion of the Feme during the Coz 
vertuer; The Defendants pleaded Not guilty, andfound again 
them foꝛ — — and fo the other patt, it was foundfoz the De⸗ 
the Judgment was, quod querens — — his 
Damages found. and that the Detendant Anne fit in miſericordia; 
And that the Plaintiff per falſo clamore quoad re ſiduum unde de- 
fendentes acquietati exiſtunt, fit in mifericordia : The Erro2 aſ- 
08h Firſt, becauſe the Judgment is, that the Fee fic in mi- 


ſericordia, 


— 


(11) 


(12) 


— — 


Termino Michaelis Anno decimo quinto 


< 


which of thole times adhunc refers; And if tt ould refer co 0 


ſine 
12. 


f rks aftirmedthat 
ſo was their courſe. Erroz was alligned, 
udgment is not quod defendens eat fine die. Ind foz ls 
es it was held to be erroneous, but paincipally foz 
Wherefoze Judgment was reverſed, 


Bedo verſus Sanderſon, 


Nformation in the Erchequer; Fo2 that the-Defendant per viam 
— bargan. & chevianſe fact. betwixt the Defendant and 


one Edward Hayns reteibed ot one Iohn Hayns t of the 
ſaid Edward Hayns betwirt the 23 Iune 14 Iac. 65 1, (viz) fog the 
uſe and occupation of an Youſe in Clerkenwell in the County of 
Midd. from Midſummer 14 Iac. unto Mich, 14 Iac. 15 l. Et pm 
abſentione & detentione ſolutionis 1000 l. from the 16 April 1614 
fo2 ſix moneths then following 50l.Vbi revera prædict.meſſugium 
adtunc valebat dimittendo per annum 20 l. & non ultra; Ind there» 
of 


foꝛe he dem anded the thouſand — being the treble 
value of the 1000 l. ſo foꝛboꝛn, After verdict fox the Þ 

upon Not guilty pleaded, it was moved in arreſt of Judg- 
ment, that this infomation was not god, Firſt,becauſe he doth 
not ew the certainty what the bargain. was but , 
per viam — — &c, Sed non allocatur; Foz it was that ſo 
was the uſuall courſe in the Erchequer, being grounded upon 
the receipt; And that is to be pzovedin evidence: But it was a- 
gred, that in pleading to avoid a Sond oz an aſſurance, it 
ought to be particularly pleaded and chewn, Foz the party is 
pzivy to the manner of his contract, but the Jnfozmer is not 
pavy thereto, and therefoze it ſufficeth him to chew the particu- 
lars upon the Evidence, Decondly, becauſe it is not ſhewn, 
that the Boule was not wozth above 20 l. per annum at the 
time ot the bargain; Foz peradventure by Fire oz Tempeſt it 
may fall, in toto, vel in parte, ſo as at the time of the receipt it 
was woꝛth but 201, And here adtunc valebat cannot be refer- 
red to the time of the bargain; Foz there is no time layed there- 
of; but there be thx times alledzed, (viz) betwixt the 23 June, 14 
Iac., Setondly, the occupation of the Youſe from Midſummer 
to Mich, Thirdly, the fozbearance of the money from 16 April. 
14 lac. fo2 ſix moneths following; And then it is ſaid, ubi revera 
meſſuagium prædictum adtunc valebat &c. So it is uncertain to 
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Js puoperly adrune always refers to tie laſt antecedent, as 28 


H. 8.19 Dy. Bolds Caſe is, that it ought tobe ſo expounded:Then 
this is no offence, and it is uncertain to which of the times it 
gall refer; and ſo the infomation is not god; Foz the Defen- 

ought to be certainly and preciſely charged, who is to. be 


Finedand Jmpziſoned, and not by argument and implicitively: 


And pꝛelidents were chewn, that in ſuch Caſes the uſuall courſe 
is to alledge it to be of ſuch a value #no moꝛe, at the time of the 
batgain, when the want of the value of the Youſe is the (ole ot- 
fence # Cheviſance which is pzetended; And fo2 that purpoſe were 
cited Pꝛelidents in the Exchequer, Trin, 43. Elz. rot. 102. be⸗ 
twirt Harriſon and Bagſhaw; q Mich. 43 Eliz. betwixt Farnabie and 
Beth; and Trin. 3 Iac. rot.132. & Lovedays Caſe in the new hon of 
Entries; Mheretoꝛe it was pꝛayed that the Defendant might 
be diſcharged: And after argument at the Bar by the Attozney 
Generall, and Serjeant Chiburn, in maintenance of the Jnfoz- 
mation, and by Thomas Crew # Damport, and George Croke foz 
maintenance of the erceptions, Jt was adjudged foꝛ thePlain- 
tiff. Vid. 4 and 5. Phi. & Mary. Dy. 16. Fox Caſe,Ployd, Comment. 
202. Stradlings Cale, & ibid, 193. 3 Ed. 4. 21. 


Cotton verſus Weſtcot. Cujus principium ant. fo, 


His Caſe was now argued at the Bar; that it was not 

Erroz; Fo although an Infant may not appear by At⸗ 
they, being Defendant oz Plaintiff, in Actions bꝛought in his 

' right, and ik he appear by Attomey it is Etroꝛ, and may 
b aſſigned foꝛ Erroz, although ye were of full age at the time 
ofthe UUrit of Erroꝛ bzought, yet againſt an Jnfant Execu⸗ 
to2, who rep2elents the perſon of his Teſtatoꝛ, who was of full 
age, and may pay Debts and Legacies, and .recgive them, and 
make acquittances, and be outlawed in his perſon, there is no 
dilabiltty, but that he may well appear by Attozney; And Pꝛeſi⸗ 
dents were chewn in Court, viz. Trin. 38. Eliz. rot. 144. betwixt 
Bear and Starky, where an Jnfant ſued by Attozney, upon a 
Debt as ' Executoz, and Erroꝛ aſſigned foꝛ this cauſe, and ru⸗ 
led to be no Erroz: But the Judgment, was affirmed. oe, 
« it was alſo ſo adjudged, Paſch. 37. Eliz. rot. 251. betwixt Bartholo- 
« mew and Dighton: But it was thereto anſwered, and ſo reſolved by 
« che Court; That an Infant being ſued, and pleading by Attorney, 
« although he be Executor, yet it is erroneous ; for being ſued, he 
te may by à falſe ue charged de bonis- propriis. And although 
« he pleads truly, he ſhall be charged in Damages de bonis propriis; 
and by intendment he cannot inſtruct his Attorney to ꝓlead; And a 
«Guardian is alwaies made, that he ſhould anſwer the Infant if he 
4 — ill; Wherefore Law & reaſon requite, that although he be an 
Executor, yet he ought to appear by Guardian; Aud therefore dif- 


«ference was taken, where an * Executor is Plaintiff, & wherd 
E G 


(14) 
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(16) 


(17) 


Eplevin: The Defendant avows foz Rent of 20 l. ſuppoſing 
R that t Vavalor was' (eiſedin Fe of the place whore, 
Indin 28 Eliz. granted a Rent ot 201, per annum; Ind fozthe 
Kent arrearAnno-12 Jac, he avows, c. aud upon Jiſue Non con- 
ceſſit; the Jury found a ſpecial verdict, That Will. Vavaſor was 
ſeiſed in fee, a let that Land, anno 23 Eliz.to Majoꝛ Vavaſor {02 21 
years, and he ſo nted that Rent; Et fi &c. And up⸗ 
on this verdict, although the Jlue be kound quod conceſſit, and 
fo it is fo2 the avowant, yet becauſe it appears, that the date 
out of which the Rent is granted, was determined long time 
Jr was teld charJudgmene Gouldbefoothe Wia nua 
as he tJa e , 
the Illue was found againſt him. Secondly, it was moved in 
arreſt of Judgment, that the Ven. fac, bare Teſte 26 Jul. which 
was the ſaſt day of Trin. Term, and ſo the return is befoze the 
Teſte , and the Diſtringas-ill awarded: But it was reſolved, 
that inaſmuch as it is but a default in the judicial paoceſs; it 
Gould be amended : Uherefoze it was appointed to be amen- 
ded; and Judgment was given foꝛ the Plaintiff, - 


Tumor verſus Champion. 


A Crion foz theſe wos; Thou haſt ſtoln my Corn, and carried 
it to market: It was moved in arreſt of Judgment, that the 
Action lay not EA be Com growing, and then it is m 
Felony ; And words chall be taken in mitiori ſenſu: Sed non al- 
locatur; Fox it ſhall be intended accoꝛding to the common ſenle, 
Coꝛn in the barn, not in eaves, whereof a quantity cannot be 
ce Siam. to market: Uherefote it was adjudged [01 
aintiff, 70 | 


| Wile verſus Bellent. 


Dd Eplevin: The Defendant avows, becauſe that his Ancclio! 

SD nt 

Aenoang 2 'D m Femme); 

of his Ferr, hi avows the tabing:After verdict to the Avowant, 
07g £0 iſſue, exception was taken in arreſt of Juds- 

ment, Becauſe the Baron ſole avows and he doth not jorne 

his ewe with him; Cmyereas it appears that the Rent is dus 


* 
I * 
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#his Xemc,[0 he ought not to avow in his oven name only; 
DD it is, qt 
aver the life of the Feme, and ſo the diſtreſs well taken by hij 
and the Rent due unto him * nnen 


was gad enough. 


Churcher verſus Wright. 


Sſumpſit : Akter verdict foꝛ the Plaintiff, it was inoved in 
A arreitof Judgment, that the Diſtringas was blank, and no 
return thereupon, noz name of the Sheriſt added, o2 put thereto : 
But becauſe the Ven. fac. was well returned, with the name of 
the Sheriff added thereto; and this Diſtringas oft the ſame Ju- 
r028, who were well returned befoze ; The Court held, that it 
was amendable, and fo2 that cauſe it differed from Rowlands 
Caſe, Co. 5. 41. Fo2 there the Dheriffs name was wanting up- 
onthe Ven. fac. which guides the reſidue of the pzoceſs : Where: 
foze it was oꝛdered — 333 And Judgment 
was given fo2 the Plaintiff 


Taylor verſus Welſted, Hull, 13 Jac. rot. 1238. 


ror in — — ment in Treſpaſs 
Eine Bench; The Erroz aſſigned was, yas char th the de⸗ 
— becauſe in Treſpals , the Plainti ſup- 
poleth, that the Pefendant 31 Maij 13 Jac, at London in ſuch a 
pariſh. aſſaulted him, Et adhuc & ibid. beat and wounded 
him, and a bag of the value of 12 d. from the 
with 100 1, in mony therein, twk and carried away, Et alia enor- 
mia, &c. And he doth not ſay adtunc & ibid. and ſo no time no: 
place mentioned of the taking and carrying away of this bag; 
And therefoze alt debe abe berg, 2. l ib not aided, . 
But the Court held that it was Bahr? For (Et) accon- 
ples it with the time and place of Battery: Jt was then moved, 
that there wanted in the declaration vi & armis, which being in 
— ought to be of neceſſity, and it is not matter of foun 

but lubſtance, and not aided by any of the Statutes; And ol chat 
opinion We the whole Court : Mheretoꝛe foꝛ this cauſe it was 


Nicholas Brown verſas Nicholas Low, Trin. 15 Jac. rot. 731. 


Adinto fo2 _ zFo2 that of the afozeſaid Nicholas 
ſe words: Thy 2 Brown hath fobbed me of all 

5 ooch. verdict foz the 
it was moved in arreſt 
hy not actionable ; fol 
oatmunication of the ny 


(18) 


(19) 


(20) 


(21) 


(32) 


s were f e let bed the 
cus 3 Fo2 


= Sed non alli om 

t kaintifk , A —— 
21 3 — deMotiltration ot the os, 
he names him, his Maſter ; Foz it hall. not ve: 


when 

that he had moze Walters of that name, as it was objected at 
the Bar, that he might have: Wheref6ze it was adjudged ty 
Fr Plaintiff. But it was a LG ].S. 
Sort hath robbed me; Son bang an Action, he cay- 
vr tho _ had no mote Sons maintainit: 
i one ſaith to a Wo Fader, bw A TWite, thy Husband 
5 me , the Action — the Father a Yusband, with 
averment ; Foꝛ there tanndt ve moze Fathers 0; 


85 
| _ verſus Gotyer. 

0 pſit: Whereas upon the 24 June 12 Jac. at D. Che De: 
A — to the . Leer, fot 
two years z in A ny" adtunc & ibid, 
allumed to pay ko: 16 l. that the Detendunt 
adtunc & ibid. t pꝛomiſed to diſcharge and ſave him 


on 1 th $13 routes ran earn Ind 
oh ILL 1 > that | not diſcharged him of all 

and incumbrar : Fo2 one Mary Everatd7 Auguſt 12 Ja 
vin D in the la idelole, four of his Nine, fon a cumme of gy, 


Which the N — 
harged and hi in I oo foi: 

ned 1 5 e eee Atter ver- 
5 8 


upon Non aſſumpſit traded, it was mo- 
ira "he wtaatien — 


' 


94 7 WIL tt to d: nix ihe vo en Pn 
nth g rms this cauſe it was hein de 


k: Wherefore it wap adjudged foz the Dt: 


© 
Fg 
» 


1155 
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Lide 


41 
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Thomas N verſus Samuel Weſt, Hull. 13 Jac. rot. a 


Rrot b a Judgment in an Ejectione firme ; After the Re- 
, CO2D re the Erroꝛ aſſigned, it was moved, that 
eRecozdt aden the Entry after the impar- 
ta diem venertmit;' am prædictus Thomas quam pre- 

fn Finke ſoes/ Sc. Et predict. Thamas defendit 


„ EE 7, 20o Wh. &, © PT ONE 


was iy charge betoze due, 


r i. as 


— 
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alligned, yes it was oꝛdered to be amended: And peel 
— Unttay for amendment in like Caſes,” the one Trin. 12 Jace. 
tot. 1 OI CR Spray and George Parſons, obere the 
— — Sachs oh defendit vim, &c. where it 
— rp prædid. orgius: And after the Erroꝛs aſſigned, it 
Was bidered to be amended; Do betwirt Moyle and Ewer ; Itter 
Wiemoved, and the error alligned the Bill upon the 

He was amended. 


Anobymus 


n Latirat was cued againſt ]. 8. and A. S. Baron and Feme by 
T. D. The Feme was arreſted, but the Baron could not be 
taken; The Dheriff returned Cepi corpus fo2 the Feme, but Non 
eſt inventus foꝛ the Baron; The Feme herſelf did not appear foꝛ the 
Baro: The queſtion was, what Gould be done in this Caſe : And 
it was Held by the Court, that nothing could be done, unleſſe 
there were baile put in by the ; Foꝛ the Fine without the 
34 cannot be ſued, no2 can put in baile, and againſt the 3 
rm, unleſs he be lit taken and put in baile, there cannot be a- 
ny declaration ; and therefoze in this Caſe, in regard the Plain⸗ 

tiff cannot declare, the Feme was diſmiſſed ; And it was ſaid, 
. ho nr hve med 8 6 outlawey, and — 4 


e e 
dwered chat it was at the dil ot theCourt; And the reafon 
may be alſo, berauſe the 26 is toput in the baile when 


rs, X the lolle heth onely m. But this reaſon will 
e the Feme onely t — = | 


en. 


Anonymus INT Mich. 10 Lac; 0k. 251, 


Rror in Debt upon an Obligation of 1000 Marks; The A⸗ 
tion being ht in Mich. 3 Tac. and continued by impar- 


il Mich. 10 lac. and then Judgment given by aihil dicit; 

Ind che Ertoꝛ aſſigned; vecanſe the contimiance was ab Octab, 
Mich, 7 Lc. uſque Gctab. Hill. 7 Iac. Mhereas Octab. Mich. y lac. 
was adjourned uſque menſem Mich. 7 Tac. The Bekendant pleaded 
In nullo eft ertatumz Akterward a Wirit of Certiotar. was pꝛayed 
tocertitie the Wiritof Adjournment; and4t-was/michdowdred 
whether if Jo ee offer In null e erratum be plea 


v0, va end not in affir 
Far her Ceo ono MU: | 


(24) 


— 
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446 Termino Michaelis Anno decimo quinto 
Blut it was reſolved, that it ould be awarded to ion the 


truth; as well foz the reverſal as in aftixmanee of a Judgment, 
and it was awarded acco2ding}y ; Ind now this the que- 
ſtion was, whether a continuance may be entred from 0&þ, 
Mich, uſque Octab. Hill 7 Iac, And it was moved that it might 
not; Foz by the Urit. of Adjournment: nothing can be done 

that day, but to adjourn the Term to the day appointed; And x 
appearance can be made noꝛ any thing done, but to readthe 
Urit of Adjournment onely,and to adjourn all appearances, and 
all matters and pzocedings and Juroꝛs unto the day appointed 
by the Writ of Adjournment. Vid. 4 Ed. 4. 20, & 41. 21 Ed. 
37. Mich. 7 Iac. Sr, Nicholas Points Caſe; | 


Fowler verſus Sanders, Trin. 15 Iac. rot. 26. 


(25) ACtion upon the Cale ; Foz laying in the high wax in Coggel⸗ 
hall, leading krom Coggeſpal to Brayntree divers loads ot 

whereby they much ſtrattned the high way ; Do as the Plain- 

tit ſucha day riding in theEvemng the ſaid way, his hole ſtum- 

bled upon thoſe blocks, ᷑ much hurt him; Foz which aer. The de⸗ 

fendant confeſs it to be an high way, but he ſaith, that the town 

of Goggeſhal is an ancient Mill, wherein all the inhabiten 

there, having ancient houſes; uſed time whereof, &c. to lay it 

in walte places of the ſaid way befoze their doors fox their fuel, 
leaving ſufficient e fo chariots, hoꝛſmen a kotmen 


his hozſe upon the 


2 


Sheirs verſus Henry Bretton. 


Ovenant bzought in London, ſappoſi ce to be of a de⸗ 

ny C miſe apud my Sanctæ ene a Mel⸗ 
ſuagein D. inthe County of Surrey, # therein a Covenant to re⸗ 

pair the.honſes; Ind alledgeth, that apud Lond. in parochia,&c.hf 
permitted the houſes to decay: and upon demurrer; upon a vicious 

Bar pleaded, it was chewed toz exception to the Count. chat this 
is of a matter local, a not traulitogy, #18 4 
ſigned; Ind of that opinion was the - WhereupM 
þ Plaintiff diſcontinusd his uit, a began de novo, Lum? 
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Lumley verſas Hutton, Trin. 15. Iac. rot. | 
\Ebt upon an Obligation of 4001, 4 May g lac. conditioned (25) 


L/ fag the pertozmance of the award of two arbitratozs, to be 
—4—.— 20 of May following, ot all ſuits, controverſies 
pms ng rok 
p umpierage andolp ' OOLEY, 
&c. tu be made befoze the firſt of Iune following. The Defen- 
dant pleaded,Quod nullum fecerunt arbitriũ: The Plaintiff 2 
Chat one V Vincent Busfield was indebted unto him by Bill in 
2761, and died, and made Elizab. his wife his Executtix, and left 
unto her 5, ic. who tok to husband the Defendant; And 
that there veing a controverſie betwixt them foz this Debt and 
ether matters, they ſubmitted themſelves prour the condition, c. 
Ind that the umpier within the time preficed made an award, 
That the Defendant ſhould pay 240 l. to the Plaintiff,in ſatiſ- 
faction of that Debt at four ſeveral payments, within two years, 
Ind expzeſs the ſeveral days and places foꝛ payment, and that 
upon the laſt payment, the Plaintiff Gould make a general re- 
leaſe of all Actions and demands befoze the date of the releaſez 
And allignes the breach of non payment of one of the ſaid four 
ſummes : The Defendant take Jflue, that he made not any ſuch 
award; which being found fo2 the Plaintiff , It was now mo- 
ved in Arreſt of Judgment, that this arbitrement was void. 
Firſt, becaule this duty is not due by the 3479s himſelf , but in 
ht ot his wife as Executrir; And there is nothing in this 
lubmiſlion, but that it is due from him in his own right: Sed 
non allocatur; Foz the arbitratoꝛs have power, as well to mae 
an award foz 9 which is due in his own right, as of p which is 
| Hoes right: And foit was adjudged here before n Valor and 
. o1 a K in ore 
Dribblers Caſe 12 Jac. Vid, 21 H. 6. 19. Setondly, it was ſaid, 
that this arbitrement to pay 2401. in ſatisfaction of a Sill of 
76 l. cannot be any ſatisfaction ; Foz a ſingle Bill cannot bs 
—— ny and it is not awarded, that he 
accept it in ſatigtaction: Sed non allocatur; Foz b a- 
warded, that he ſhall ray it in ſatisfaction, ie is therem implyed, 
that the Plaintiff chall accept it in ſatisfaction ; And if he do 
not accept thereof, and ſues the Bill, he fozfeits his Bond; Fo 
he doth not (ſtand to the ſubmiſſion ; which is a ſufficient tie 
unto him, that he ſhall accept thereof z And being accepted; the 
arbitrement is a god Bar. Thirdly, it was objected; that the 
arbitrement is void; Foz the award to make'a-releaſe-two years 
akter, ot all matters befoꝛe, is void, Ind then nothing effectual 
is awarded to be done on the Plaintiffs part; Ind then nothing 
being awarded on the one part, it is void, as it is held 


in 7 H.6, 40. Sed non allocatur ; Foz although this _— 
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(28) 


' void fo2 the making of this releaſe,as it was agreed by all the 


Court; (Foz. they awarded to make a releaſe of mat: 
ters afrer the ſubmiſſion;yet the award being god in point of 
paymelit of the money in ſatisfaction of the (Which is well 
awarded fo2 both parties therein,) and _ bꝛeach being al⸗ 
ſigned in that point, it was held to be a 1 arbitrement, 
and a ſufficient bzeach aſligned; Foz which-caule'it was ad⸗ 
judged-foz the Plaintiff, Vid, Co. 8. Rep. fol, 97. Baſpools Cie; 
But the lame Term another Caſe was adjudged betwirt May 
and Samuel, where the arbitrement was, that the one chould pap 
40 f. and the other could make a releaſe at ſuch a day after, of 
All Actions and de mands untill the date or the releaſe; It was 
adjudged to be a void arbitrement; Foz it is not awarded that i 
Gould be in ſatisfaction oꝛ diſcharge of any Debt due, oꝛ Treſ: 
paſs done befozethe ſabmiſſion;Do it doth not appear to wat 
cauſe it was awarded, noꝛ that the Petendant ſhould have 
any benefit by the payment thereof. 9737 


| King verſus Rumball, 
]- 5. ſeiſed in Fre of Socage Land, deviſeth it by theſe wats, 


Item I give to my wife Ioan all my Houſes and Free-Lands tor 
her life, and after her death to my three Daughters equally to be d- 
vided, (viz.) to Ioan, Avice and Alice; And if any of them die be- 
fore the other, then the others to be her Heirs e qually to be d- 
vided; And if they all die without Iſſue, then to three others m- 
med — the Will Rare — 1 — — What as 
the Daughters z Ind adjudged by the 
Court to be an Eſtate Tail. 37 Als. Pl. 15. 15. AG Pl 1 15 H. 
5. fol. 6. Co. 7. fol. 41. Berisfords Caſe. Co. 6. 16. and Webb and 
Herrings Cale, Hill. 14, Iac. A man deviſeth to his Son after 
the death of his wife; And if his Daughters out- live the Mo- 
ther and the Brotiſer, and his Heirs, that then they ſhould have 
itz It was reſolved to be an Eſtate Tail in the Don; foꝛ it i in 
potble-that the; Don ſhould dre without Heirg, as long 8s 
Hillers ars alive; Ind therefore the intent of the Devilo2 

}l-be conltrued to extend to the Heirs of his body, and (0 to 
be, an Eſtate Tail. Ind Houghton put this Caſe; A man ſei- 
IEICE meſſuages, hath Jſſue the Daughters, and he 
devileth one Youle to one, another to the ſecond, and the third 


ta the,third Paughter; and ik his Daughters die without l 


fue, then to S The one dies without Jfſue; 


r the ſtranger Gall take it pꝛeſentiy, oz challer⸗ 
ian f. 5106 £377 Mi | 
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qi Baskervile verſus Brocker, 


je firm Dn? ſeiſed of Lands in Fa unt ron Bad in p 
Bench in an Action of Debtz and atter Illue joy ned, lets 

his 14 ads to Basketvile Þ Plaintiff; Judgment is afterwards 
zen: gainl the principal, # an extent taken upon the aid Lea- 

10 Fe 


3; Baskervile being thereupon dated being this Action; 

this Land ve liable to the reconuſance, and fo ex⸗ 

during Site cen, mas the queſtion: Bridgman ** 
t argued ; That the Land is chargeable, 

ion is local, and that Bail is in nafure of . 

io 2: Molo, ag a Judgment, which ſhall bind the Lands, 

e Fe e come}; 2 

Bail it was uncertain w 

7 — n ment 's given 


he perfection 85 an Att, . Ball be be 
» 
atum fuerit were ſtring wegen chm: Foz they be wot onely 


8 0 to teteive its krom the 

levied e . Ind in War- 

125 . though 
t, #may. be entred in 

my 18. Zh no Ee 1 ag . 
Fa e e A ace its Cale d 


Rio loco e Ec. 55 
ue but when, Debitum recupe- 


e not debitiitn recuperatum, yet. there 48 An Rug reco io 
in curia Regis, and lo within the expzels p that an Regi 
had cum debitum fueric re- 


hall ifue out of the Lats Whey bf 
Gould be in a wöfler condition: 
2525 it hall be unh I 
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Fo it is clear, That the Common Law doth not allow exergy 


13 Although the party be n J 
ern ene f 


tion of Land foz a Perſonal duty, unleſs in two Caſes. 
Che one. ef the King by his Pzerogative ; The other of the 
Yer N ee the Debt would be loſt : As Davie and 
5 Caſe inPlowd, & Co. 3. Rep. Dir Will. Herberts Cad 40g 
. ded rapon the Statute of Wäelimmita cap. 
The words whereof are, cum debitum fuerit recuperatum, vel 
in curia Regis recognitum, vel damna adjudicata ſint de mrs in 
Excutione, Ac. ueſtion therefoze depends upon 
Erpoſition of the ſaid tate, wherin it was agrad;Thetths 
Bail to ſome intent was a reconuſance in ſome manner, 
but not luch as this Dtatute requires, and generally to de 
taken ; There being a Diverſity between an a re- 
con „and A reconuſance conditional; An te: 
tan ate is af a ſumme. certain , at the time of the 
reconulznces entring, As in 41 — 5 whereby it be: 


comes a Judgment, and. But 
e e zung al „ NN 
theteof be perfozmed ſve pares 17 S 

dicium redditum fic >, 2) Si A geen del redditum fit , and the De. 


fendarit doth not pay the condemnation -; (3) Or 1.5 
body to priſon: 44) Tunc vult & concedit —— Quod debi- 
tum prædictum ſit rec 5 &c. Currat ſuper me; & tems 
meas , Ke. ſo ng the {doth not make r la - rage 
all the firſt 3 thereof be perkozmed 
(ON I befoze ) quod, fit 15 ; So As until Judg⸗ 
og le An Bene Foz extunc Ve- 
er nyo ndl — 1 14 br as a Duty; * 
1 


1 Id H. 6. 10, 32 HH. 6. 40. 21 H. 7, 33. 
_ = tut. e in the Common Bench; Foz the parry 
| cn 175 INE 1175 tet, 8 
t u a_teconmance 0 Capt 
© — FU J2 FE. Faftons ; N 


C . 
2 ; the. 
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not a Capias ad ſatisfaciendum. Thirdly > the Statute aiſo 
gives an Elegit in Caſe of Debt, Cum debitum fic recognitum z 
dur bf Damages, Cum damna ſint adjudicata; And therefoze it 
cannot be any reconuſance when a man becomes Bail in an a. 
gion of Covenant, #r, Becauſe there is not any duty, but 
all is to be recovered in Damages. Fourthly, the Entry 
of the-Bail is in placito prædicto onely , - yet by that En- 
try he is ſubject to all Actions in the ſame Term again 
the lame party which would be a great inconvemence to 
the Dubject And therefoze ought onely to be chargeable 
from the time of the Judgment as the paincipal himſelf 
hall be, and not from the time of the reconulance: Foz then 
e could be in wozſe condition t 


convenient , and againlt reaſon, - The boks in 
this Dtatute ſay > That it binds as to the Inheritance 
from the time of the Judgment , and fo2 Chattles from the 
time of the Execution awarded, 42 Ed. 3. 11, 42 Aſſ. pl. 
17, 2 H. 4. 14. Ind whereas it was ſaid , That when 
122 is given, Jt chall then relate to the taking 
the reconuſance ; Jt was thereto anſwered. , That 
where two Ceremonies are neceſſary foz the perfection 
of a thing > it is not there of any validity, untill 
the laft be effected: And that it hall not relate #c. ; Foz 
then it would be to the p2ejudice of a third perſon; And 
in p2wf_ thereof the laſt Caſe put in Butler and Bakers; 
Co. 3, fol, 35. was cited; And whereas it was allo 
ſaid „ That when Bail is entred in a Term, it Gall 


8 


u not 
3 
o. 'of-Oxtords 
WYmm 2 | Caſe 


hen the puncipal, which is in- 
expoſition of 


„ but 


Termino Michaelis Anno decimo quinto 
Caſe; and Co. 8. 171. Fleerwoods Caſe , And if the Law 
ould not de \o, then a Bail nught depend 20 years, and be im 
poſſible to be diſcovered, and no purchaſer be in any certainty 
of his Lands; Ind how far purchaſers are favoured in Law, 
Vid. Co. 8. 96. Dy. 363. - Lally, they (aid; that there be not 
any P. in Caſes of Bail to the contraty; The new 
book of Entries 224. vouched on the other ſide, not 
it; Fos there the Scire fac. is, That he ſhall have the Pl 
cundum formam recognitionis, which may very well be taken to 
be from the time of the Judgment rendred; and the new ban 
of Entries 87, Actoꝛb in an audita querela; And Broom the We⸗ 
condary ſaid; that the Pꝛelidents upon the Entry ot a Judg⸗ 
ment against the Bail, are, de tempore recognitionis, ſecundum 


tormam tecognitionis. 


Dobitofte verſas Curteene. 


(30) 'A Crion of Debt fo 60 l. upon the Statute of 2 Ed. 6. fg 
the fubliraction of Tythes; to the value of 20 l. The Caſe 
was ſuch; The Abbot of Eveſham and his pꝛedeceſloꝛs were ſei⸗ 
fed of a Rectozy, and of Land within the ſame pariſh, time 
whercof,ac.untill the 26 year of B. LI. S. At which time the bot 
made a Leaſe of the ſaid Land ko ſixty years, & by that Leaſe 
demiſed all Tythes renewinig,f#c.upon the ſaid Land, (viz.) Hay, 
Co2nz ac. reddendo per inde, certain Com rent; And by the ſame 
Indemure it was Covenanted, that the Lell ſhall not ſet fotth 
the Cythe of the Day and Coꝛn to the Lefſo2, and — ſucceſlozs, 
but Lell his Eretutoz8 and Migns (hall ſet forth 
Cythe of Woill and Lamb to the Leſſoz, cc. and ſmall Tythes 
to the Mitar, tc. Al which was perkoꝛmed accozdingly: Aﬀeer- 
wards Anno zo.H. 8; The ſaid Abby was diſſolved, ain 31. H. 8. 
the Statute made,whichenacts,That the Purchaſozs hall 
it diſthargedin the ſame manner as it was in the hands 
Ibbots;Ind 7 Statute of 2 Ed.6.was made: The 
2 finre deter 
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argutd at 
ventry Do 


the Ste that wr e ori Ts 
are collateral 8 chr Land; md if he who hath che Cythes- ; — 
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>» Land makes a Feoffment, the Cythes doe not 
Feofkment, as 42 Ed- 3. G pron che Lt 
extinguich Tythes 


: And if a 1 — 
dil 


1 1 which * an atgu⸗ 
and by that demiſe to 
e 


was not t 
was = 
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ES 


is impleaded, and he vonches his dent be tetover in 
value, but the Rent Foe de be Recon ED 
is, upon the Dtatute of 2 Ed. 6 wherof are, Eve- 
ry of the Kings Subjects ſhall don 4 — and juſtly di- 
vide, ſet out, yield, and abe all manner of their prediall Tythes in 
their proper kind, as they renew and happen, in ſuch manner and 
form as have been of right yielded and —— within 40 years next 
before the making of this Act, or of riglitatid Cuſtotti ought to have 
been paid. He fald, that this was benoficiall [oz thole who had 
Vectories, and fox ot * 
becauſe upon Dtagute of 31 H 
"re diſcharged of Tytyes by u 


„ ſcription foꝛ the Church, and 40 years a pꝛelc againlt the 
. Church. Vid. foz theſe pzeſcriptions, 3 Ed. 4. 6 Ed. 4. 8 Ed. 4 21 
111 Ed. 4. But it the diſcharge by the ſpace of 40 years was by 
lp reaſon-of unity onely, oz any other compoſition not reall, vet the 
right continued and after ſeverance, oꝛ the compoſition end 
they were within the Statute, and payable again: Allofoza- 
nother reaſon (which was not moved at the Bar,) he held, that 
N ©. Tythsinthis Caſe cught to be paid; Foꝛ it is found that Lam 
WH | and Mil were paid in kind; and then the payment of part of 
„ the Tythes is a ſeiſin of all, foꝛ that Chews that the Land 
1 „ ed A: x; of ny _— „ 
1 alt the Tythes. of Cozn and Yay were n 
during the unity, yet by right they were payable, and onelx pu⸗ 
viledged by the 


wy _ 
* "2 8 — Cue a. hs 


thereby tmpo 


be onely diſcha 


* 
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render, but out of the Land one 
ment was given koꝛ the Plaintiff 


Dame Griffin ver ſus Stanhope. 


8 I *videncetoa Jury at the Bar; the matter being ſent out 

- of the Chancery to be tryed here; The Cale appeared to be 
h: There having ban communication of Marriage betet 
obert G he ſaid Grifich 


was this, 1 Petz in the Eccleſilticall Law make a os 
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value to ſome friends of the Lady Stowells (t : 
uſe of the ſaid Lady foꝛ term of 100 years, if ſhe. hould lt 
jung / to commence after his death and it was indozſed upon the 
backſide ol the ſaid Deed, that the intent thereof was, that when 
there ould be a Joynture of 1009, per annum upon her 
accodingto the ft agrement, that then the Leaſe Would be 
void: aud whether this were a; fraudulens. Aral 02 bo, _ 
the queſtion; becauſe: u was with a, Providg, ; | 
the will of the Baron: Where the Court take th. , 

where Leaſes be made wilh a Proviſo; That if. the 0 

pay 10 f. that then the Leaſe Gall be void, becauſe it is 
ent that the ſumm to ry is 1. ol — value 


FE: Gail be void , ag 
man *mo2gage his Land —— 1. P 
4. — — * 


his ! but Hall be. ge 
— the P Purchaloꝛ 2, ik the - 
n; And the Court held, thor rus Leaſe — made in pur⸗ 
ſuance of the firſt pꝛomiſe, althoy,”7y there was not any men⸗ 
tion of any Leaſe to be made, it was grounded upon 
a god conlideration, and not fraudulent: Jt was alſo fur- 
ther objected , that the Lady had ——_— this Leaſe du⸗ 
ting her Dugbands life, and ſhould be fraudulent, 


becaule it che had ſpoken thereof mght have — — | 


los, ft. But it was thereto anſwered by the Chieke 
that all Actions ought to have thee, reſozt tot 
nall; Ind he agred, it had been better if che had 
he had ſuch a Leaſe;But the Leaſe 
mr thereof cannot make it ill. 
» that her 3479» was Tenant in Tail at the time of — 
king this Leaſe, and therefoze it was a void Leaſe to begin 
after his deceafe, (whereto the Court ſ&med to incline;) But to 
it, Thoſe of Counſelt * Lady pꝛoduted a Coin⸗ 
Recovery, which had d Jntail; UN 
ll on the other 3 dem to pzove who was 
Præci creo; For i recovery:But 12 Court 
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objection w 
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Annuiry, where the Jſfne was; Non eſt: factum, and 
oguin dim * The firlt: Grro2 aſſigned was, becquile. a 
2 was returned upon the Ven. fac. Hugh Malthy, gud upon 
Diſtringas Hugh Meltby was returned and ſwoꝛn; And it was 
held to de a manifeſt variance and Exroꝛ, unleſſe it might ap- 
wear by eramination of the Underſheriff , that he was the ſame 
perſon; And alt — wan in the time of. another Sixers 
who was Diſcharg alſo; vet he: 
herne one no Court, woo —— — 
e 
fame perſon ſo named, it was awarded that it ould be amen⸗ 
ded. A ſecond Erro2 alligned was, berauſe oue John . 
o Cortlington was returnth upon the Ven. tac. and 
Collingham of Gortlington was returned and won — 
Habeas corpus, and ſo another man unt firſt — I 
e e 
= os t it was a Cort orpe; 
d, that it could not be amended, becanſe it was ill; and 
vine — fac. But after divers. motions, the Court re- 
that it was well enough; Tor the alteration in the name 
Gl Vill where the Juroꝛ inhabited, is not material; Foꝛ he 
an inhabitant of ſuch a Uilt at the time of the Ven, fac. 
Ws, and at the time of the Diſtringas returned, he may be 
commozant at another Uill, and ſo it may be well intended; And 
when by any intendment it may be gd, it (hall never be rever- 
ſed; . 4 this differs from the Caſes ea Juro2is miſ⸗ 
named in his Chriſkan oꝛ Durname, as the Cafe in Cok. lib. 5, 

fol => wavakrmed notwithſtanding the Exception, the Judg⸗ 


Ellis wirſus Fitch, 


A Cie fo2 theſe woꝛds; Thou haft ſtoln as much Corn out of 
my helds as is worth 9 or 10 5. Alter Mit at Inqui l 
mages, upon Nihil dicic, it was moved in arreſt of Judge 
an don lies not fo theſe wozds; Foz it may be welhin 

"ng Corn,and hes the taking Want Fa ade 


E lecke Jude ihe drr e Bens in a writ 


(1) 


(3) 


Termino Hillarii Anno decimo quinto 


lies: But the Court doubted thereof » and would advice, ” 
+ Goddard verſus Hampton. | 


A Ction upon the Caſe ; Ater verdict, it 'was-moved-in arreg 
of Judgment, that one John Wale was returned upon the 
Ven. fac. and upon the Diſtringas one John Wars was returned 
and \wozi, and upon the examination it appeared that the Ju- 
r02 was named John Wars, and not John Wale; UWherefoze the 
Court held, that the trial was ill, and the Recoꝛd not amenda⸗ 
en it was then moved, whether there mig yt be a Ven. fac. 
de novo 02 that the WMrit would abate; And it was reſolved, 
that a Ven. fac. de novo ſhould be awarded; Foz the fault was 
onely in the trial. 1 9 80 


Marſham verſus BulyGrzin the Exchequer Chamber. 
| . 


"Rror of a Judgment»4n the Kings Bench; The Errozat: 
Feen was, berauſe the Bill was Filed die Mercuri poſt 
Odab — _ — i E 12 Feb tuin 
pat 1 eing at 5˙ gen, fac. eite 10 Febr. 770 
Treo uſes oe Bl ed way . 

, 0 4 en. ac, no | y | F 
tute. But all the Juſtices: and Barons held, that it chould be 
as if there had ban no Ven, fac. Foz it cannot be intended a Ven, 
fac. in this Action, being bgloze the Action commenced, and it is 
— to the =_ —_ nr 2 0 o wer gon 
the ue joyned : UW! they ought to have regard thereto, 
ar dot ko the awarding ol che Ven. fac. which is before the 
the Action begins : And although in the Action (which 10 
joyned the ſame term, and by the lame Roll) the award was al 
a Ven. fac. returnable alſo die Mercurũ poſt Octab. Purific. which 
(was the ſame day whereon the Bill was Filed, a he pleaded;) 
Per it was heldgwd enough, and the Judgment wag affirmed, 


Smith verſus Bole. 


—JeRione firmæ of a Leaſe, made by Smith, a Pꝛebend, tothe 

aid Bole: Upon a ſpecial verdict, the Caſe was ſuch The 
ſaid Pꝛebend was uſually let with the Exception of all Crab- 
trees, and ſuch like _—_— 17 l. per an. Upon 8 Aug.6 Jac. 
The Pꝛebend made a Leaſe of the ſaid Pꝛebendchip, omitting 
the exception, Habendum a die confectionis, fox the lives, ten- 
dung the-ancient Rent, and made Livery 9 Septemb. 6 Jac- 
An one rr — the ſucceſſoz by the 
DfANites ok + ;-Bliz/& 32 Hen. 8. was the queſtion. Firſt, whe- 
t this Leal Flabendum 4 die contectionis, and Livery made 


d 
after;beitwd o not; Reſolved that it was; Foz the Lavery — 
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made after the day, not wo2king futurely, was god enough. 
Secondly, whether this exception of the tries, being in all fozmer 
Leaſes, and omitted in this Leaſe, makes it void: And it was 
reſolved that it was void ; Foꝛ there being moze let, then was 
ancicntly , the trees and the p2otts of the tres, and the ſoile 
it ſelf, is excepted by this exception, ſo as every ſucceſſoꝛ can- 
not have the benefit of boughs. and fruits yearly ; 
And the ſoile it ſelf, whereupon they grow, is excepted ; But 
this new Leaſe, the tres and p2ofits are let and the ſaile it ſelf, 
And ſo moꝛe being let then anciently, it is not within the Sta⸗ 
tuteof 32 H. 8. and it is void by the Dtatute of 13 Eliz. Foz it 
is not the ancient Rent, where there be maze let then was be- 
foe : Wherefoze it was adjudged koꝛ the Plaintiff, Vid. 14 kl. 
8. 1. Dy. 376. 46 Ed. 3. 22. Co, 4. 63. Co. 11. Lifords Caſe. 


Child verſus Baylie, and others. 


Jectione firmæ; Of a Leaſe of Thomas Heath of Lands in Al- 
church:Upon Not guilty pleaded, a ſpecial verdict, the Cale 
ſuch; William Heath poſſeſſed of a Leaſe foz ſeventy ſix years 


of the Land in queſtion; let it unto one Blunt, from the day of 


death, untill the firſt of May 1629. (which was the 
mon befoze the end of the Leaſe) if Dorothy his wife lived 
o long; Afterwards he demiled, that William Heath his Dan 
and his Allignes thould have the ſaid 'Tenements, and the re- 
verſion of them, and all his title and intereſt in the ſaid Tene- 
ments, foz all the others of the ſaid ſeventy ſix years which 
ſhould be unexpired at the time of his wifes death; P2ovided, 
Wat if the ſaid William Died without Jſlue living at the time of 
his death, that Thomas his Don N now Leſſo2) chould have 
foz all the reſidue of the ſeventy (ir years 2 krom the 
of his laid wife, and ol William without Jilue; And ik ye 

died without Iſſue, then to his Daughters: And made his wike 
his Exetutrix, and died; The Feme alſented to the Legacies; 
Willam aſſigned all this Leaſe and his intereſt thereto to the 
laid Dorothy, who aſſigntd it to M. Comb, under whom the 
Defendant claims: Afterwards Dorothy died, and then William 
died without Jſue , Thomas the devil enters, and makes 
this to the Plaintiff ; And ik, ac. After divers r 
at the Bar, it was adjudged koꝛ the Defendant. Firlt, it was 
| that Leſſe fo2 years letting it after his death, untill 
the firlt of May 1629. That it was a god Leaſe, which began 
ummediately by his death, he dying within that time. De- 
cndly, that the Leaſe being made to begin after his death un- 
© the firſt of May 1629. the Leaſe being made 12 Auguſt 1553. 
ure ab wife Gould ſo] live ; he did not thereby convey 


and remainder of the Term, viz. from EMT of May 
i639, unto 12 Auguſt 1629. and the poſſibility of a term if 
7 Ann: Dorothy 


(6) 
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Dorothy Died befoꝛe the firlt of May 1629-which intereſt and pot: 
ſibility together he might deviſe unto William Heath his Son. 
The third and main queſtion was, whether this deviſe being to 
William Heath and his Aſlignes, with a Proviſo, that if he died 
without Illue living, that Tho. Heath Chould have it; and he a: 
liens it, # afterward dies without Illue; Whether this aliena⸗ 
tion Gall bind T. EI. oꝛ that he may avoid it: And it was reſolved 
p this alineation hall bind; Foz when he limited to him and his 
Alligns, all the eſtate was veſted in him, and he had an ablg- 
lute power to diſpoſe thereof ; Fo2 the Law doth not expect his 
dying without Jiſue : And therefoze the differcnce is, where a 
Leaſe is deviſed to one if he live ſo long, and afterward to ane: 
ther ; the firſt hath but a qualified eſtate, and the other hath 
the abſolute intereſt, and therefoze his alienation chall not pre- 
judice him who hath the abſolute eſtate ; But when it is limited 
to him and his Allignes, then the Proviſo thereto added, is void 
to reſtrain the alienation: And the limitation to the Yeirs of the 
nee Dangerous then prepernities ” And rferefore this Cle 
moze dangerous then perpetuities: An e a 

differs from the Caſes in Co.9.fol.96.8: 10 fol. 46. Lampets Caſe, 
that a deviſe fo21ife could not barre him in remainder; Ind 
Lewknors Caſe was cited Anno 13 Jac. in the Erchequer Cham- 
ber; UWherefoze it was adjudged fo: the Defendant. Note, upon 
this Judgment, a Writ of Error was broughe in the Exchequer 
Chamber; Ind the Erroz in point of Law, that there- 
mainder of this Term limited to Thomas Heath after the death 
of William without Illue then living, was god, and the aliens: 
tion of William hall not bind him in remainder : And it was 
argued by Bridgman, and afterward by Humphrey Davenport 
fozthePlaintiff in the Writ of Error, that it was a god limb 


tation of the remainder of the term to William and his Allignes, 
with the Proviſo , That if he died without Jſſue then living; 
then the Remainder ſhould-be to Thomas, #c, And that it is uo 
more in effect then after his death ; And therefoze it differs krem 
Lewknors Caſe adjudged in the Erchequer where a Devilt of a 
term to one, a the heirs of his body; and if he die without Jſlue; 
that it ſhall remain to another; was held to be a void remainder; 
Foz he cannot limit a remainder upon a Term, after the death 
of another without Jſſue : Sat here it is but a remainder alter 
40 death of one without Illue, viz. William dying without 

fine then living: Do upon the matter it depended upon his 
death, and therefore not like tothe ſaid Caſe, but it is agreeable 
to the reaſons put in the Caſes of Co. 8, Rep. fol.94. Matth. Man- 
nings Caſe, & Co. 10 Rep. fol. 46. But it was argued on the 
other part by Tho. Crew, and George Croke, that the Judgment 
was well given in the Kings Bench; Foz here the limitation 
being to William after the death of the deviſozs wife, of all his 
eltate and intereſt to him and his Iſſignes,; it is but a _ 
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der foꝛ the Femme may outlive all the Term, and then this devi 
of the remainder of the Term is given to him in particular, # W. 
hath but a poſlibility; And then to limit it to Thomas after the 
death of V Villiam then living, is to limit a poſſibility upon a 85 
ſibility, which is againſt the rules of Law, as it is held in Co. 
1 Rep- fol. 156, in the Rectoꝛ ot Chedingtons Caſe, & lib. 8 fol. 
73. the Load Staffords Cale, Decondly, that this limitation to 
Thomas after the death of William without Jfue then living, is 
all one, as if it had been limited upon his death, without Jlue: 
Ind the addition, (Then living) doth not alter the Caſe; Foz 
at the firſt limitation, Non conſtat that he (ould die * 2 
Joue And the Law chall not expect his death without J 
it is not like to the Caſe, when it is limited after the Death 
of one; Fo2 it is certain, that one mult die, and it may be that 
he may die during the Term, and the Law may well erpect it: 
But y one chould die without Jſue, the Law will never expect 
ſuch a poſſibility, no2 regard it; Ind it would be very dangerous 
to have a perpetuity of a Term in that manner ; Foz it would 
be mo2e miſchievous then the Common Caſes of perpetuities 
which the Law hath ſought to ſuppzels ; And therefoze it . 
aid, that this Caſe was like to ſome of the Caſes which 
hen adjudged, That the remainder of a Term after the death of 
me perſon is god, and Gould not be deſtroyed by the alienation of 
the firſt deviſee, Vid. Co. 8. 94. Mannings Caſe, Co. 10. Lampets 
Caſe, Plowd. 520, & 540, Dy. 74. 277. And after divers argu⸗ 
ments, all the Judges of the Common Bench, viz. Hubbart, 
Winch, Hutton and Jones; Ind all the Barons (beſides Tanfield 
Chief Baron) agræd with the it Judgment; Foz they ſaid, 
That the firlt grant oz deviſe of a Term made to one foz Itke, 
remainder to another, hath ben much concroverted, whether ſuch 
a remainder might be god, and whether all may not be deſtroy⸗ 
edby the alienacion of the firſt party; And it it were now firſt 
dilputed, it would be hard to maintain; But being ſo often 
adjudged, they would not now diſpute it: But foz the Cale in 
queſtion, where there was a Devile to one and his Aligns, and 
if he died without Illue then living, that it Gauld remain to 
another; It is a void deviſe, and it is all one as the deviſe af. a 
Term to one and his Heirs of his body, ik he die without June, 
that then it chall remain to another , it is merly void: Foꝛ 
luch an Entail of a Term is not allowable in Law, foꝛ the miſ- 
thief which otherwiſe would enſue , ik there chould be ſucha 
ache nel, by reaſon of 6 Judgment given eib 
a , Pb on | * 
in the kings Bench, Hill. 9 Jac. rot. 389. betwirt Recherck 5 
Chappel, Where V Villiam Cary,poſſeſſed of a Term foz years de- 
biledit to his Feme fot her life, and afterwards that John his 
im Gould have the occupation thereof as long as he had Jſſue; 
ik he died without J\ſue unmarried , that then Jaſper _ 
e vou 
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-ypunzer ſon ould have the occupation theredf as a 

had Jffue of his body; And if he Died rea! 9s long a he 
Married, he deviſed the moity to Dorothy his — 2 
— to — and William his ſons; and made 


the other 

his Feme his whonllagtedio the leygcie and died; 
Iohn and Ne —— unmarried ; And afterwary 
Robert and William eters wry the Defendant , claiming the 
moity-and lets to the Plaintif: Upon a ſpecial Uerdict, all this 
matter being Diſcovered , it ws a ed foꝛ the Plaintiff, that 


he Could recover the moity, which is all one Caſe with the Caſe 
inqueſtion : But the Defendants Counſel inthe Urit of Error 
Gewed, That there was a difference betwixt the ſaid Caſes;F0z 

firſt} in that, there is a deviſe but of the occupation onely ; But 
here, of the Term it ſelf. Decondly, it is a deviſe here of his E: 


——— him and his Alligns, wherein is authouty gi⸗ 
ven, that he may nan. Niel rh the limitation is there, if he 

die without Illue unmarried, which is upon the matter, that if 

he die within the term, foz if not married, he cannot have 


ffue : But in the Caſe here, ve Jfue ; And yet if 


INE 


that ue Could die without Jſlue life time, it Gould 

» which the Law will neither expect noꝛ will ſuffer. But 

the Juſtices 2115 of Tanfield, all agird, 

_ -- wa And in Hill. 20. lac; it 
affirm | 


Large verſus Alton. 


Plaz was prayed upon the Statute of 5 Ed. 6. c. 4. 10 

— —.— Beraule that Coſts were gi- 
ven, #c. Ind it was dented per curiam, the Coſts being there pro 
expenſis litis ; otherboiſe, if ith had been pro damnis. 


ote, That one outlawed prayed to appear by Attorney; And 
upon an 4 davit made of his ſicknes, The Court ex gratis 


N 


peetali allowed him to appear by Atterny: But the Clerk was 
coinmanded to enter it, Quad venit in propria perſona; For the 
Law is clear, That upon an outlawry he ought to appear in 


oy 


| Sir William Read and his wife verſus A. 
— 2 agninlt A. for t ſe wozds {poker 


hou art a forſworn whore and 
aa 8 


Waere Mere not Actionable. 
W W Athill 


4 
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 Athill vero Corbett. 


m 3 | 7 
frivolous.Uhereby it ſeems: Treſpaſs lies, 
Ind 12 H. 8. & 2 E. 2. Avonry ʒ adjudged that Replevin lies of a 


zart. 


Hutchins verſus Glover, Hill, 14 Tac, rot. 221. 


lei. firm. The Caſe was ſuch; Hanby being Jncumbent of 

A. and lying in extremis, one Wingfield (who pꝛetended to be 
Patron and Glover the Defendant (whom he intended to pꝛe⸗ 
lent to the laid Church) entred a Caveat with the Biſhop in this 
manner „ - Caveat -Epiſcopus Norwicenſis ne quis admittatur ad 
Eccleſiam de A. niſi convocati Glover & Wingfield: 3. The 
next day following, the Parſon died; Nanton a ſtranger 
pzeſented Morgan, who was admitted and inſtituted;Jmmedi- 
ately after V Vingtield pꝛeſented Glover, who was admitted inſti⸗ 
luted and inducted ; Afterward the King (being found by Jury 
to be the true Patron) pꝛeſented Roan , who was admitted, 
inſtituted and inducted z And after that, Morgan was indug⸗ 
ed: Ind the ſentence in.the Spiritual Court being declared 
to be inanis, irrita & nulla by reaſon of the Caveat entred by 
Wingfield , &c. Roan entred and let to the Plaintiff,” &c; 
Ind it was argued at the Bar by Henden Derjeant fog 
the Plaintiff , and by Davenport koꝛ the Defendant 3 And 
afterwards by the Juſtices:And Juſtice Houghton held, that by 
the admiſſion and inſtitution, there is a plenarty againſt common 


perſons, as 11 H. 7. 29. Dy. 360. Co. g. 132. but the Church is 


open to the induction ol the King , ſo as this Caſe reſts onely 
upon conſideration of the Cavear , what aid is given to Glo- 
ver thereby , The determination of the Canon and Cibil 
Law being contrary to the Common Law ; The right 
of Patronage being tryed in foro Eccleſiaſtico in other natt- 
ons, but-as Linwood ſaith, Aliter uticur in Anglia  There= 
foe in ſuch Caſes, they ought to adjudge after the. Common 
Law, Vid. Dy. 293. Bedingsfields Caſe, and Doctor and Stu- 
dent: A man deviſeth 10 l. to I. S. to be payed at his full age, 
and he ſues foz it when he comes to the age of twenty one 
years z Although by the Eccleſiaſtical Law full, age is at 
twenty five years, yet in that Caſe they ought: to adjudge af- 
ter our Law; Ind a difference was taken: betwirt Acts 
if Parliament and ſentences in Eccleſiaſticalt Courts; Foz 
an Act of Parliament may make a nullity, ag if the: —.— 
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SR DE EE = 
d by loſt: Ulyeretoze W fo he Plain 
g, and) that the ings wut men 


And Montague ſad, that the Caveat — in ot of the in: 
cumbent was idle, and to no purpoſe ; And Doctoz Talbot then 
ſaid, that a-Cavear-i$ of fozce:foz the moneths onely, and that 
ny one may lately pꝛelent afterthe end of rom Lear 

f u Cavear renee aner 5 


Carters Caſe. 


Eisern an Dutlawzy foʒ Purtter; The F 


"IE R 


„ e 


rot aſſigned was, Quod tempore promulgationis Utlaggiz, 
diu antea & poſt he was in; paribus tranſmarinis, viz. apud Hes 
lem in Hollandia, &c. And the. General conkeſled it ; Jud 
it was moved at the Bar, that this Aſi 1 Erro was 
tl; foꝛ he ought ta have ſaid at the time of the Exigenc a 
and nat at tie time of the Judgment of the Out wry, a, 
H. 6. 46. & 29 Ed. z. But tu pꝛobe that Dire To 
was vouched on the other (ide 1 H. 7. 13.7 H. 6, 5 10 
of Entries, 23 Eliz. Skirrows Cafe. Et per curiam, J 
mies a murthex, and after Exigent 8 Waͤrded, he dae cue 
c 
wp 0 eſtinato conſilio, 
upon let purpoſeto avoid the La, and therefoze by his ablence 
hochail noe yave the benefit of the Law ; Ind if one commit fe⸗ 
lony 02 murther, and artet Exigent, and beloze . Deparcs2 
and afterwards bangs Erroz thereupon, and aſſigns ys ab- 
fence fo2 Erroz, the 1 Attomy map reply. * alter oe Exiv 
ent, and befoze the Outlawey pzonquneed he Departed ; But 
ſmuch as in this Cale, the Attoꝛney General hath confelled; 
Er non conſtat tothe Court, that he departed ; Foꝛ that caule, the 
Outlaw y was reverſed, and he pleaded to the Endictmeyt Not 
Sully; & c. aud wasſound guilty of yomicide, 
| Holford verſus Platt. 
Sſile of Novel Diſſciſin * The Tenant pleads a recovery in 
a fo wer Alſiſe againit hin; The Demandant rephes, thai 
was an Jufant, and averts, That; he was nat ow 
nt at the time of the recovery ,, but trat Platt was Te 
nant, and thatis was a recovery by default; ange 


—— 
— 
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— 
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Cenant demurred;This Cale was argued ſeverall — 
Bar in Trin. and Michaelmas Term, by Finch and Coven! 
te Pefendant, and by Davenport and Ireland foz the 
and now this Term it was argued at the Bench: He 
ton an Iultce held the. Bar to be god, and that a recovery in 
an Alle is a god bar in another Alliſe, as 31 Aſliſe Pl. 28. 5 
Co. 6 fol. 7. & 8, And he laid, that the t con- 
. Firſt, that befoze t 555 
in the Common Bench, he was ſeiled, and by the Tenant 
ſaſed; WMherets he ſaid, that a generall allegation is no 
glea againſt a Judgment, and cited 5 H. 7. fol. 30. in Colts 
and 22 H. 6. 51. where a Fine is ed from the Inceſt; of 
oy laintiff in bar of an Aſſiſe, if the Plaintrif be an Jnfant 
e hall not be taken at large, Ss is ＋ 1 
— whereto he o 
H. 6. 27. 14 Ed. 3. Tit 
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in the Alile pleaded againſt him was not allowed 
Ed. 1. Title Infancy, fc. may ſæm to contradict his opin 
he ſaid, there was a differente betwixt a concluding by 
ing, and a bar of his right by Judgment. The third 


lon, 
— 
a= 

2 


tion was; that Holford was not Tenant of the Freehold: Ther 

to he laid, that that chould not help him, fo2 he Call not be 
allowed to plead Non Tenure generally againſt the Judgment; 
uſtice argued to the contrary, 
and laid, that a Recovery was not ſo ſacred, but that it 


as 14 Ed. 4. 2. Doderidge 


might be falſified as well in point of Recovery foz the th 
as alſo betwirt the ſame parties; Tte Caſe in queſtion ig 


2 


nfant; and as it appears by Dy. 104. and; 
es ought to be his Counſellozs; In this 
ant cannot have Error oz Attaint, and 
therefoze he -may * falſifie; Firſt, here is a Title and Judgment 
whereas his Title is not diſcove- 


concernmg 
Ed. 3. (The 
Cafe allo the 


plcaded againſt an Jnfant, 
ted, which ought to be done two ſeverall ways, (viz.) by ay- 


pearance, 02 by default; Upon his appearance in two manners 


(viz.) ſur confeſſion 02 ſur nient dedire: It an Jnfant in an 


Ifliſe will 


confeſs,” the Court hall not receive his confeſſion; Ind if he 


will not plead, the Jury Gall not inquire upon the | 
but at large, 26 Ed. 3. 63. I he makes a default, and ſo will nt 


point of lein, 


diſcover his Title, his default is either mera negligentia, and that 
chall not pꝛejudice him, 17 Ed. 2. Saver default 78. 12 AG: Pl. 37 
14 Ed. 3 Saver default 40. 02 it is negligentia cum contemptu, ag 
Bracton calls it, and is in the ſame degre as a departure in de- 
ſpight ofthe Court, (as ik he appear, and after makes default) 

t againſt him, 9 Ed. 4. 16. & 
24 Dy: 104. 7 Ed. 2. Saver default. 75. 78, & 80. But poſito, that 


and there Ju 
dgment were given againſt him, upon Laehes he may habe 


a UUrit of Error, and alledge that he was an Infant, and that it 
was given againſt him by dekault, and the other chall not plead 
fue chall be upon the nonage : But 

himſelf by a UOrit of Error; Fo2 the 
| en againſt him upon the default, but the I- 
file is upon the dekault, as Ferrers Caſe,Cok.6.Rep. fol. 8. Alſo he 
Cale have an Attaint, foz it may be the verdictis 
as admitting that Platt was ſeiſed a diſſeiſed by Holford,# 
then releaſed to Holford, and afterward diſſeiſed Holford; in this 
aſe; the verdict is true, and yet he may maintain the Aſſiſe 
againlt Platt: Ind whereas it hath been ſaid, that one (hall ut 
himſelte is party; that rule hath tha erceptions; 
thew by way of rephication; that this recovery is 
it in an Allile, as 36. H. 6. 32. 39 Aſl. 
ik a man recover againſt me certain 


In nulſo eſt erratum, but 
in this Caſe he cannot 
Judgment is not 


„IJ may kal 
Pl. 6. & 6 Ed. 3.54. Seton 
Tenements in B. and they lie in A. and J 
Frank tenement in A. the Recovery in B. 
2 Faux Recovery 12. Thirdly, where the recovery by n 


an Iſſiſe of my 
not bar; 20 Ed. 


SSS Pere 


Q. 
2. 
a 


EDGAR SE 


Jufant might have Error 02 Attaint; Foz, firſt, the Jury may 
habe pꝛeciſe Conuſance; Tye pꝛofe alſo is in the affirma- 


Tailas the bo of 8 Ed. 3. 28. is. Secondly, if he be in krom 
aw Title, 10 H. 7. 5. 22 H. 6, - Thirdly, ik he be an _—_— 
-"M | 00 2 A 
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as; Ed. 3. 32. — non Juyenes (Ss —— is 
ſtrong an Eltoppel other Actions; Foꝛ as 5 - 7+ 12. Cenant 
in Bat, the Plaintiff Chews all his title at large, without 
anſwering to the Bar: Doin 9 Aſſ. Pl. 10, Ind there is not 
any Difference where the recovery is againlt a „ and 
r And he ſaid, that this Atiiſe wag 
bought of a » to the diſleiſing alledged in the firſt Iſſiſe, 
and cited 3 Ed. 3. 46. 13 Ed. 3. Title 6. 22 Hen, 6. 18. 21 Ed. 3. 
235 & 21 Aſſ. Pl. 9, Ind as to the objection, Quod judicia reddita 
in Curia Regis, &c. it holds not in this Cale; Foz as Doderi 
ſaid, it cannot be helped by any of the ſaid wayes: An 
fant alſo is out of the intent of this Dtatute ; Foz a 
ment againſt an Jnfant Gall not bind him; Foz all Judgments 
be either by award, by confeſſion, by default, oz by trial; Foz the 
firſt Judgment by award chall not; Foz as 8 Al. Pl. 17. ig, 
may plead releaſe in Bar after an Iſſiſe awarded: ;Ds 10 
H. 6. 14. Judgment in Account againlt an Jnfant, that 
hall account, doth not bind him, if he doth not enter into 
the account. Decondly, upon confeſſion, 9 Ed. 3. 38. 28 Al. 
Pl. 52, Thirdly, upon trial by default, as 3 H. 6. 10, & 28 
Aſſ. An fourthly, upon Judgment by trial, chat it hall mot 
binde an Jnfant ; The bez of 33 H. 6. 21. that if there de 
trial by verdict, it Gall bind an Infant, is to be expounded 
by 7 H. 4. 25. where it is ſaid to be in atrial, where the Juan 
Gail once appear; And foꝛ authozity in the Caſe, Vid. 18 All. 16, 
26 Aſſ. Pl. 6. Ind Aſliſe was thereupon awarded; Ind after this 


upon another point out of the point of the Alliſe, and Jug: 
ment paſs upon the demurrer againſt him, that the 4 
ſhall ve awarded in point of damages, and not at large; 
And 31 Hen, 6, upon a plea pleaded, which is out of the 
point of the Alliſe, ſeiſin ſhall be taken to be confeſſed; Jud 

Jury Gall inquire onely of the damages, and lo the 
ment was here given acco2dingly. 


n Southern verſus How. 


Ange ſur le Caſe wherein the Plaintiff declares, that the 
\ 0 
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being poſſeſſed of divers gods, viz. ot tha un 
Jewels, and having Factozs in Barbarie , and knowing 
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that the Plaintiff was beyond the ſeas, he acquainted his factoz 
therewith, and commanded him to conceal the counterfeiting 
And directed him to the Plaintiff;being there; Ind the 
fact02 came unto the Plaintiff , and intreated him to ſell thoſe 
eweis fo2 him, telling him they were god jewels; Whereupon,Þ 
,not that they were counterfeit , ſold the jew- 
els,being of the value of 100 l. to the King of Barbarie foz 800 l. 
and delivered the money to the facto2,who delivered it over to his 
maſter ; That the King of Barbary afterwards finding they were 
counterfeit, committed the Plaintiff to paiſon, until he repaid to 
the laid king 800 1, Ind that afterwards the Plaintiff requeſted 
Pefendant to pay back unto him the ſaid 800 l. and he refu- 
The Defendant pleaded the general Ilue; And the jury up⸗ 
0n a ſpectal verdict found all this matter , exc » That the 
Pefendant had directed his facto2 to the Plaintiff ; And that the 
Pefendant had commanded his factoz not to Diſcover that t 
ſewels were counterfeit : And it was argued foz the Plaintiff z 
firlt;that where one is party to à fraud , all which follows by 
reaſon of that fraud. hall be ſatd as done by him; Ind here the 
Defendant is the firſt actoz in this fraud, Firſt, by his kno 
they were counterfeit ; Decondly, by ſending his kactoꝛ and ſel- 
ling them in Barbary:Jnd to þ purpoſe were citedPlowd.Coment, 
Cn Caſe,of the poyſoned Apple, & Co.9.81.Goryes Cale; 
in this Caſe, it is a deceit although there be not any war⸗ 
een 9 H. 5. 53. & 21 Aſſ. pl. 41. & 42. Aſſ. pl. 8.7 H. 4. 15. 11 E. 4. 
6, 5 E. 4. 126. & Co. 4. 18.20 Hf. 6. 35. and Chandler and Lopus Caſe 
adjudged in this Court x Jac. where one ſels a Bezar ſtone, ſciens p 
it was counterkeit, and he did not warrant it yet foz that it was 
ſciens,the Plaintiff had Judgment. Decondly, he held, that al- 
gong the jury had not all the matter contained in the 
tion, vet becauſe they have found matter ſufficient, that 
7 74 al recover: And to that purpoſe were cited Bridges 
in Dy.75.and Sir lohn Sydenhams Caſe verſus Man in this 
Court, where wozds were, If Sir John Sydenham could have his 
wil, he would kill, &c. And the jury found that he ſpake theſe 
ends, I think in my conſcience if Sir Fob», &c. it was adjudg- 
ed, that although - verdict be different,yet becauſe ÿ matter in 
the verdict was ſufficient , the Plaintiff Gould recover, #c. So 
here, ac. Ind it was argued to the contrary foꝛ the Defendant, 
that the kmding in the verdict is lo material in the variance, that 
there remains not matter ſufficient in the Declaration to main- 
tain the Action: Firſt they cannot be ſaid to be counterfeit jewels, 
becauſe it is confeſſed by the Plaintiff,and ſo found by the jury, 
that they were of the value of a 100 l. which is a competent va⸗ 
lue fo god jewels ; Ind the value of a jewel conſiſts in the Efti- 
ation of him who will buy it; And to that purpoſe wag cited 
& 39 Eliz, in the Common Bench, Dampat verſu Symſon. De- 
qudly; becauſe there was not in this Cale any warranty made 


& on 

a he Caſe being an Action founded upon the truth of 
ſtion upon the Cale, an Il 

his Cale, which if it fail;the Action allo periſh, he conceived, the 
Action was not maintainable : And to that opinion the Juſtices 
inclined, and pꝛincipally foz the third reaſon;And in Trin. 16 lac. 
it was argued again by Davenport foz the Plaintiff , who an- 
ſwered to that objection , that foz the ſale by the ſervant , The 
maſter ought not to be reſponſible; Ind he laid, that as the fraud 
in the maſter was general, and his direction foz the ſale thereof 
ſo he chall be anſwerable foz the Damages which any particu- 
lar perſon hath thereby; and compared it to the Cale of 278, 8, 
23.0f a nuſance in a high way; And what is done by the ſervant, 
the malter all not avoid, appears 9 H.6.53. & 11 E.4.6, Long, 
5 E.4.17,Dy.238.Jn this Cale alſo, the maſters recett of themy- 
ney foz the jewels; joyned with his pzecedent command, ſhall 
charge himlelf ; Foz an aſſent ſubſequent without any precedent 
command ſhall charge him, as to his own Act, 2 H. 7.17. 2 H.. 
18. And as to that objection, That there is ſuch material vari⸗ 
ance betwirt the -verdict and the Declaration, that it deſtroys 
the Action he laid,that where many circumſtances arealledged 
to induce an Action, and ſome part ot them material, and ſome 
not, if ſo much be found by the verdict to maintain the Action, 
it is god enough:Dtherwile it is in an Aſlumpſit founded upon 
two conſiderations; if the Jury find the one, and not the other 
there the Action falls, becauſe the Aſſumpſit is founded wore 
total conſideration,as 27 H.8.24, Sir Thomas Coventry Solliti⸗ 
toꝛ general foꝛ the Defendant , and he vouched ſeberal Cales 
wherein the maſter is not charged fox the act of his ſervant; Ind 
as tothe bo of 9 H.6.53.urged againſt him, he laid, that Fit. H. 
B. f. 94. is otherwiſe, which is, That if one ſell certain Pipes of 
Tine with warranty, and they are cozrupt, Action upon the Caſe 
lies, which implies that it lies not without warranty; That may 
be reconciled,fo2 as 11 E.4.6. is, if a man ſell coꝛrupt vicuals; 
Action upon the Caſe lies without warranty, becauſe it is pꝛohi⸗ 
bited by the Law to ſell cozrupt victuals ; But in the ſame Cale 
of wine, if it be ſmall wine, and the party buyes it, foz ſtrong 
Wine, no ſuch Action lies; And in this Caſe, although the De- 
fendant commanded his ſervant. to ſell, at. Jt is to be taben a 
ſalein lawful manner, as 11 Ed. 4. & 9 H. 6. 51. 13 H. 7. 15. 
Plaintiff allo in this Caſe hath not alledged any legal * 
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in he ought to have alledged, That he was arreſted and impzt: 
— frer . — — Barbary 3 * ik the im⸗ 
pa iſoment we ortionus, Then not any | mage as 
26 H,8.32 Alſo, in an Action upon the Caſe, there ought in the 2 
ginal to be mention made of all p cauſes, as 38 H. 6. is: But here 
be th: material variances betwire the Declaration #the ver⸗ 


dict, lo as there cannot be any cauſe to maintain this Action, cc. 


Doderidg Juſtice, if a Goldſmith late, wherin he mingles 
dꝛols, ſo as it is not accoꝛding to the ſtandard, and ſends his ſer- 
vant to a Fair to ſell it, who ſells it fo god Plate acco2ding to 
the ſtandard; That an Action upon the Caſe lies againſt the ma⸗ 
fer; Ad quod Montague aſſented, becauſe it fails in the pꝛice in 
ſilver : But here it fails but inthe value, foꝛ jewels are ſold by 
their valuation. (Note, This diverſity, Pretii & waloris) Haughton 
Juſtice, it one command his ſervant to ſell an ill horſe, and the ſervant 
ſells him for a good one, whereby the ſervant is arreſted and indama- 
ped, yet the ſervant ſhall not have his remedy againſt his maſter: And 
Doderidge cited a Caſe to be ad judged 33 Eliz, in the Common 
Bench; A Clothier of Glouceſterſtire ſold very good cloth, ſo that in 
London, if they ſaw any cloth of his mark, they would buy it without 
ſearching thereof; And another, who made ill cloth put his mark uy 
on it without his privity; And an Action upon the Caſe was — 2 
by him who bought the cloth, for this deceit , and adjudged main- 
tainable z And the Court in the principal Caſe inclined in their opi- 
nions againſt the Plaintiff, 


4 $v< 
11 


1 


. 4 > 
L231] 1A 27% / 
4 Bb... 
EARTHEN rr 
2 — — — — — — — — — — Fee * 5 * 


PHY > 38885 
Termino Paſchæ Anno decimo ſexto 


Jacos1 Regis in Banco Regis. 


4 


— 


Burwel verſus Wood. 


o venant; Foz that the Defendant covenanted 
wefendane all his Copypold Land in fan. 
Vingh That r the quan 
DgEnam 4, a | 

of 8 (Acres to bemeaſured. to ti 
2 ſixteen foot and an halfe to every 
* That he Gould pay toꝛ every Acre ther 

adobe ps Acres, (lo to be meaſured) acc 
ding to the ſaid rate ot 4 1. foz every Acre: And alledgeth i 
facto. that the Copyhold Land was 12 Acres meaſured by the 
ſardmeaſure ; And fo2 that he had not paid 16 l. foz the ſaid 4 
Acres, over and above the ſaid 8 Acres, he bzought the ſaid Z 
ction. The Defendant pleaded, that there were not 12 Acres 
meaſured, ac. And Jſſue thereupon ; 
And it was moved in arreſt of Judgment, that the bzeach 
not well aſſigned, becauſe it is not alledged, that the Lands 
were admeaſured ; Fo2 untill meaſurement, the ſurpluſſage a- 
bove the 8 Acres cannot be known : And the Defendant hath not 
bꝛoken the Covenant untill he be required to pay, after the ad- 
meaſurement, which ought to be notified unto the Defendant : 
Sed non allocatur; Foz the ill might admeaſure it pu⸗ 
vately, @ he ned not tell the Defendant when he admeaſures it 
but he taking upon him to demand ſo much, (wyereas in rei ver. 
tate it is but ſo much /) which the Defendant affirms, an Iction 
well lies; And here the Jſſue being, that they contained ſo mucy 
to be admeaſuted, ac. Urhich being found, it was held by all the 
Court, that the declaration was god enough. 


Harts Caſe. 1 


» and found foz the Plaintiff: 
was 


(2) [44 deing Endicted in London, foꝛ a Reſcous made to a Her⸗ 


jeant of che Mace, upon a Plaint in London: une e, 
guy” 
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gulty, it was found fo2 the King, and a Fine aſſeſſed of 10 l. 

impuſonment without batle oꝛ mainpziſe, and to find ſure- 
ties to2 his god behaviour: and a TUrit of Error being bzought, 
the Erro2 » becauſe it was not vi & armis : Sed non 
allocatur ; Foz although it were Erroz at the Common Law, 
yet it is made god by the Dtatute of 37 H. 8. cap. 8. Decondly, 
becauſe it is not alledged, that he made the arreſt by vertue of a 
Warrant, aud then he had not any authozity: But becauſe 
the Endictment was, that by vertue of a Plaint befoze ſuch a 


it is to be intended that he had a god Warrant; And there- 
bye wa well enough ; TWWhereupon the Judgment was at- 


Dent verſus Parſo. 


1 The Defendant avows foz 36 l. Kent foꝛ a Year 

and half, being 25 l. by the year ; The Plaintiff pleads 

payment of 121, And another Iflue was bꝛought fo the 24 l. 

And fo2 the firſt Jſſue, it was found foz the P „and da- 

mages and coſts taxed by the Jury; But it was found again 

5 Plaintiff foz 2 ſecond Jfſue ; And now moved, that the 
co 


ries finding of colts and charges foz the Plaintiff, is void; 

2 when part is found koz the avowant , he (hall have 
teturnand damages and coſts ; And the returnſhall be foz the 
defendant, where any part is found foꝛ him: Mheretoꝛe it 
was adjudged accoꝛdingly. | Ky 


Marſhal and his wife verſus Doyle. 


Reſpaſs by Baron and Fee, foz bꝛeaking of the Cloſe of the 
Bon, ad damnum eorum : Andfoz this cauſe, after verdict, 
itwas moved, that the declaration was not gwd, noz aided by 
the Statute; And it was lo adjudged. 


Barmund verſaa s 4 


„ M „ ð·· AR Eos 


A Ction upon the Caſe ; Foz ſaying, That he had two baſtards, 

and ſhould have kept them: By reaſon of which woꝛds, Diſ- 
cord arole betwirt him and his wife, and they were likely to 
Jad divorced ; After verdict, it was moved in arreſt of 


METS TS oo. 


dgment ,' that theſe words were not actionable; becauſe 
dothnot Chew any tempoꝛal loſs, as loſs of mariage, oz the 
ne: imagination, to be divozced,is not to any purpoſe, 
i02 it is but a cauſeleſs fear; And ot that opinion was all the 
Court ; Wherefoze it was adiudged fo2 the Defendant, 


15 N. 
97 f 5 Ppp Fun 


49. 
* 


Sherilt, naming him, #c. he was lawfully taken o2 arreſted, 


(3) 


(4) 


(5) 
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3534 GI, Furnis verſes Leiceſter, oy 
' A: Ction upon the Cafe ; Fo2 that the Defendant falsò & decep- 
Ace fold umd him ſuch a day 220 Shep, afro: 
that they were his own Shep, ubi revera they were 
hep of J. S. The Defendant pleaded Not guilty, 
found againſt dim: And it was moved in Arreſt of 
ment, that the Action lay not; Becauſe he doth not 
at the Defendant had committed any offence: in an 
ting: them to ve his; And he doth not Gew tha 
and damage, oz that J. S. Had retaken them, 02 
koꝛ them, as 42 Aff. 8. Sed non allocatur; Foz the ſale at gudg 
which were not his own, but aſtirming them to be his 
gods, knowing them to be a (rangers, is an offence, - and 
cauſe of the Action; And ik he Could tarry untill the gods 
Were talen from him agam, it might peradventure be miſ 
chievous unts him; and he ſhould be without remedy : Where: 
fox; abſente Montague, it was adjudged foz the Plaiatiff, 


- Kirkman verſus Thomſon. 


90 


— 


- 


N 


E. Jefons firms; Upon a (pecial verdict, the Caſe was ſuch; 


One Richard Greycroft wag ſeiſed in Fe of the Land in 
quetiion+ and by Indenture covenanted with Richard Boles ag 
well in conſidzration of 200 1, paid by the ſaid Richard Boles, 
as in conſideration of a marriage betwixt Leonard his Son,and 
Anne the Daughter of the laid Richard Boles , to convey the 
Land to the uſe of the ſaid Leonard and. Abne, and the heirs 
of the body of the ſaid Anne to be ingendzed, and to his right 
heirs; The marttage takes effect; the Father dies beſoze the 
aſſurance, Leonard (tn perfozmance of his Fathers covenant) 
makes the aCurance atcoꝛdingly; afterwards they have Jſſue 
Richard the Leſſoꝛ; And afterwards: Leonard infeoffed one 
Woodroff, and Leonard and his wife levied a Fine to the 
ſaid Woodroff , under whom the Defendant claimes; And 
Richard Greycroft enters às fo2 a fozfeiture by the Dtatute 
of nt H. 7. And whether his Entry was congeable oz not, was 
the queſtion. Firſt this being a conveyance as well made 
ko mon dy the Father of the Fewe, as foz a marriage, and rot be- 
round expꝛeũy to be foz a joynture, whether it chall be ſaid to 
den ſointure within the Statnte of xx Hen. 7. And it was 1 
folded; chat it ichould z Foz the conveyance. being Hy the 30 
02M. Ance02' in conſideration ot a marriage ! alt 
bebe vonjooned with a tonſideration at mony; is within 
tute, aud cant be expounded; as a joyntuxe within the {eter 
and intention of the ſaid Statute. Vid.z & 4 Ph. & Mary, Dy. 146 
* 248. Dtcondly , it was moved, whether this were mn 


— 
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Tail in the Feme e onely, oꝛ in the Baron and Feme; Foz it it be an 
Seca u the Baron AF well as in the Feme, then it is clærly a 
alienation out of the Statute; and it was an Eſtate 
the eme, and but an Eſtate fo2 ute ny in the baren. Thirdly, 
2 was A pzinapall queſtion) it this being a Joynture 
ay es atute, whether the alienation by the Feme with 
band who limited it, be a fozfeiture within the 

Deafure; Foz u was moved, that this Statute intended to 
provide foz The Ilſues of ſuch ewes who are inheritable to 
the aid Entail, and it is as an advancement ſetled by the 
ceſtoz of the Baron; And therefoze although the firſt Zaron who 
made the limitation, ioyned in the allurance, he having but an 
te foz life, it hall de a fozfeiture in the Feme: But it was 
by all the Court, that it was not any fozfciture with⸗ 
in the woꝛds; noꝛ wit hin the intent ot the Statute; Not with- 
in the woꝛds, ko the woꝛds be, If any Woman being ſole, ot 
with any after- taken Hus band, &c. nd here the was not ſole, 
and this Hus band whoconveyed it is he who was married to 
the Feme befoze the conveyance: But Doderidge ſaid, it that cou⸗ 
veyance had been a conveyance by the Father to the Feme befoze 
— and afterward che had taken the Don to Baron, it 

would peradventure have been a moze difficult queſtion. De- 
tondiy, it was held to: be out of the intent of the Statute, be- 
cauſe the 5% tg — — joyned with the Zeme 
in the z /and this . Ad ebe teſtraint of the 
Common Law, is to 22 taken — 5 the Statute did 
not intend bur to provide, that. diſinherifon-Chall not be to the 
Heirs of - * the Husband: rontrary. to his intent; But this 
rg his — it may wel and with the 

not any alienation againſt n Where- 
foe it was adju foz the 1 dant. Vid. Co. Rep, lib. 3. 
fol. 30; Browns Cale, and fol. 90, Lincoln 4 Caſe. and 
Flow. 4635464- 
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Di upon an obligation of ach, conditioved fo2 the per- 
" fozmance of Covenants in a Leaſe; The Defendant pleads 
ferfo;man re 5 0 pong 
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afterthe limitation inthe abendum ig to her and t got 
hes body, and doth not limit the Eſtate over ko any * ns 
fands well with the firſt, and both hall Gand. Vid. 21 H. 6. 7. 
45 E. 3:20. rs, 35. Wherefote it was adjudged foz the 


Travers verſus Gerrard Malyns. 


| Dae foz 50 l. upon a Leaſe foꝛ years ; -N 

— — 
in 0 in. 200 he Ri 

the moze ſpeedy payment of his Debt; received the ſaid ng fo 

Malyns into his pꝛotection, and that none Chould meddle with his 

e 02 ſue noꝛ implead him in any Court foz any 

reſpaſs, et. Lc the King were ſatisfied ; Ind ſo 
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w Noy moved in Irreft of Judament, Chat this is no — 
- the extent to the Plaintiff, noꝛ can he avoid the Extent 

ir William Cockeyn 5 But upon this matter, it there Chould 
| — to avoid the extent, he ought to have bzought an Audita 
frat to avoid it; and not otherwiſe; Foz that a is iy; by mat- 


of Nerord, as 17 Aff. pl. 45 Ed. 3; andother bad , That # 
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Hunt verſus Dow mad, Trin, 15 Jac. rot. 


adjudged foz the Plaintiff, Vid. poſtea. 
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Pollard verſus Blight. 


Rror of a Judgment in the Common Bench, in Treſpaſs 
of Alault and Battery in London, where the Defendant 
de ſon aſſault demeſn and found againſt him, and Dama⸗ 
ges aſſeſſed Wars _— 5g nn gn 
Erroꝛ thereof 20Ugyt, an 2 alligned, as 
Midd, and the City of London are ſeverall Counties, and every 
oziginal UUrit ought to be directed to the Sheriſt of the County 
where the cauſe of the Action ariſeth; Er quælibet Actio & nar- 
ratio fundata ſuper tali brevi locari debuit in eodem comitatu in 
quem breve originale emanavit; And whereas the Treſpaſs where⸗ 
of culit breve ſuum tranſgreſſionis, per idem breve ſupponitur fuiſſe 
apud Londum, nihilominus, the UNrit was directed to the She⸗ 
riff of Midd. Et nihilominus it appears by the Recoꝛd, that up⸗ 
onthe Defendants appearance in the ſaid Court of Comman 
Bench, at the ſuit of the Plaintiff io placito prædicto, the Plain⸗ 
tiff declared againſit-him in placito prædicto, & actionem locavie 
in London, and complained of a Tretpaſs in London, — ap⸗ 
pr dyehe — Notwithltanding the Crit oziginall pꝛo⸗ 
in placit.ſuper quo, narratio fundata fuit, direct. Fuit Vicecomit. 

Mad. abſque aliquo alio brevi originali ad natmtionem illam war- 
tantizandum, & fic Actio & nartatio prædict. verſus Defend. impe- 
tratur in alio comitatu, ubi breve originale emanavit. And ſo there 
is a mamfeſt variance betwixt the Urit andthe Declaration, 
and the Declaration is vicious, and the Judgment thereupon 
erroneous; And he further (aid, that the laid Mrit was re- 


turnable, and returned Trin. 13. Iac. and continued uſque 


Term. Mich. which Writ and continuance upon them were ne- 
ver certified; TUherefoze he pꝛayed a Writ to the Lozd Ho- 
dart, to certitie the continuances, and to Thomas Spencer Cuſtos 
breviumz. to certifie the Mit, wich was in this manner, Vic. 
Midd. ſalutem, &c. Si Henricus Pollard fecerit te ſecurum, &c. tunc 
pone, &c. Willielm. Blight quod ſid coram Iuſticiar. &c. qua- 
x. re vi & armis apud London in ipſum Hemicum inſultum fecit, &c. 
— return in Hill. Term. that the Plaintiff obtulit ſe, the 
ant appeared, And thereupon Jfſued a Capias returnable 

ind. Trinitat. and after an alas Capias returnable. Octab. Mich. 
Defendant thereupon p2ayed a Scire facias ad audiendum Er- 
rotes, & ſuper hoc the Defendant in the Uirit of Error plea- 
ded Ia nullo eſt erracum ; And being moved in Courtzit was 
laid, that this TUrit in Midd; is no Mrit to warrant the 
Declaration in London, and then after verdict the want ol an 
original is helped by the Dtatute ot 18 Elz. But the Court 
held it was Erroz; Fot true it is, that where there is no oꝛmi⸗ 
nal, it is holpen by the Statute; but @ vicious oziginall 1s 
not -hedped: And it being here Chewy and aſſigned „ 
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that this was the oziginall in this plea, and this oziginall 
is certified as an oꝛigimall upon this plea, which is — 
and doth not warrant the Declaration, it being variant from 
it; Wyerefoze foz this cauſe the Judgment was reverſed; Fog 
the Court is certifiedthat this is the Urit in this plea be⸗ 
twixt the lame parties, and the Court will not intend ang- 
ther UUrit, oꝛtyat it was without Mrit. 2 


Dominus Rex & Parker verſus Webb, 


8 Parker foz the King and himſelf, againſt Sir 
Iohn Webb and his Lady upon the Statute of 23 Eliz, fo2 
that the Feme being of the age of 16 years did not repair toa- 
ny Church o2 Chappell to hear Divine Service at any time 
within 11 monethys- laſt paſt; UWheretoze he demanded 2201, 
and payed to have the third part thereof foz himſelf, accom: 
ing to the Statute, The'Defendants pleaded , that this in- 
koimation being upon the Dtatute of 23 Eliz. Another 
Statute was made Anno 28. whereby it was enacted, that 
every offender in not repairing to Divine Service, who here: 
after. ſhall be thereof once convicted, chall in ſuch of the Terms 
of Eaſter 02:Michaelmas - as (hall be next after ſuch convictign , 
pay into the receipt of the Exchequer, after the rate of 291, 
foz every moneth,” which-thall be contained in the Endictment 
w be had; And ik dekault ot * 


hereupon ſuch-conviction ſhall 
ment be made; chat the Muen chall take, ſeiſe, and enjoy 


the Gods, and two parts of the Lands and Leaſes of ſuch 


offender; Ind it was thereby further Enacted, That upon the 
Endictment of ſuch an offender; a proclamation ſhall be made at the 
fame Aſſiſe wherein the ſaid Endictment ſhall be taken, whereby 
ſhall be cqmmanded, that the body of ſuch offender ſhall be ren- 
dred to the Sheriff of the fame County, before the next Afliſe or 
Goale delivery; And if at the next Aſſiſe or Goale delivery,the ſame 
offender ſo proclaimed ſhall not make his appearance of Recotd) that 
then upon ſuch a default recorded, the ſame ſhal be as ſufficient a con- 
viction as if it had been tried by verdict: And they ſhew, p the Feme 
was convicted upon ſuch a pzoclamation,# demand Judgment il 
the inkoꝛmer ought to maintain this Action; Whereupon the 
Attourney Generall demurred:'The point ſolely is, whether a 
Feme Covert being convicted by Endictment at the Kings ſuit, be 
liable tothe ſuit dt an Jnfozmer upon the Statute of 23 Elz. 
after the yearthat the was convicted: Jn the deciſion of which 
queſtion; there are tha Dtatutes to be taken notice of, and con- 
lidered;/ Firſt, the Statute ot 23 Eliz. whereby it is enacted, 
That every one whois abſent foz a moneth- hall fozfeit 20k 
forthe moneth; being inde legitime convictus, to be demanded in 
any! Court of Recozd within a year after. Secondly the 
Statute. of 28 Eliz. which pzovides further, that if a pb 
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once Endicted foꝛ Recuſancy,this Endiament chall te god fo2 the 
forfeiture, and that the Offendoz ſhall fozfeit by the moneth until 
ſych time as he confozm himſelf, acc. Thirdiy, upon the Statute 
of 35 Eliz. which oꝛdains, that the fozfeitures may be recovered 
by the Nueen by debt, #r. Uhereas befoze there was not any 
remedy fo2 the Queen to recover the entire, but by endictment; 
And this Statue of 35 Eliz. doth not repeal the foumer Acts, 
in the affirmative; In pꝛot whereof was cited Dy, fol. 
19. fo2 years ought to take Yedgbote by aſſignment; 
yet he may take it without aſſignment; koz the affirmative 
doth not take away the power which the Law gives him; 
So upon the Statute Gregocies Caſe, Co. 9. Rep. fol. 19, and 
20. And upon theſe Statutes of Recuſancy, ö remedies be Cu- 
mulative, and not Privative, àg by the Dtatute of Weſt. 2 Cap. 
20 of Elegic, The King may take his execution after the Dta- 
tute, he may ſue by Exchequer⸗pꝛoceſs, it he pleaſe, oz he 
ts within the Statute koz his benefit , but not foz his diſ- 
advantage. Vid, Co. 6. 45. and Co. 11. 66, And whereas it 
hath been obiected, that the King by this ſunt by the intoꝛ⸗ 
mer chall be a loſer, becauſe now he is to have but the third 
=, whereas befoze he was to have all, after the Dus- 
3 death; Jt was thereto anſwered, that the Law re- 
ſpects a pꝛeſent benefit moze then a future poſſibility; Co. 5. 
25. Ind to p2ove the Kings prerogative inſuch Caſes, were 
cited 18 Ed. 3. Scir. fac. 50. Jt the King bing an Action, and 
the party dies, his UUrit chall not abate; Ind zo H. 6, 2. 12 
H.7. 12. 11 H.7.1, And 7 Ed. 6. Bro, new Caſes, Pl. 439. It 
an infomation be exhibited in the Exchequer by a common 
perſon fo2 the King, and the Defendant pleads in Bar, and 
traverleth the infomation: The 1 may Traverſe the mat⸗ 
tet of the Bar, if he pleaſe, and iS not bound to maintain 
the matter contained in the abſque hoc, &c. Vid. @VUitleout- 
lawey pla. ultimo. UUherefoze dc. But on the contraty ſide it 
was chewn by George Croke, that by the Statute of 35 Eliz. 
there is not any new penalty given, but a remedy onely fo2 the an- 
tient; Et nemo debet bis puniri pro uno delicto; And if the Yus- 
band Could be new charged, and the King after the death of 
the Dugband thould ſeiſe the Gods and Lands, che had not 
any remedy: Foz che cannot have an Audita querela againlt the 
Kings And Green and Edwards Cafe, Hill. 36. Eliz. where an Jn- 
— was bought tot the cutting down of 2000. trees: 
fendant » that at another time one I. S. had bzonght 
ay wiounaczon koꝛ the ſame mattet: And it was demurred there- 
won > and «djudged againſt the Bing; The reafon there 
was, becaufe an Audita querela lies not againlt the King: 
he agreed to all the Caſes deloꝛe cited, the Ki 
„ but it doth not extend to c a man twice foz 
party is convicted at the Kings ſuit, it is ſo appropaated to 
qa . 
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8 the King as no other may meddle therewith;Ind to that purpoſe 


he vouched Dooz Foſters Caſe, Co. 11. 65, and 34 Eliz.Hartings 
Caſe;Where an infozmation was exhibited upon the Dtatute of 
5 Ed. 6. foꝛ buying of wolls;and afterwards another inkoꝛmed a- 
gain{ the ſame party, to have the ſpeedier execution koꝛ the King; 
And adjudged that he could not; Ind in 4 lac.Ormſdich info:med 
r a Papilt after conviction, and adjudged that it lay not; 
(Bat note that was not in Cale of a Feme Covert) And in Trin. 
14 Iac. in the Common Bench rot.2582, Threeles Cale, 8 Trin. 13 
Tac, 2390. in the lame Court accoꝛd: And whereas it hath ban 
objected, that che being a Fee Covert, is not to be charged; Ye 
thereto anſwered, that the Husband is not charged, but in re- 
ſpect of his Feme; and therefoze the perſon of the Feme being dil⸗ 
charged, ſhall diſcharge the 2 alſo; And Charnock © Woor- 
fleyes Caſe in the Kings Bench, z 1 Eliz. was cited, where Barn f 
Feme ſeiſed of Land in right of his Feme (whereof the Baron was 
entitled to be Tenant by the Courteſie) levied a Fine thereof, the 
Feme being within age; and upon Erroz bꝛought,adjudged, that 
it chould be reverſed foꝛ both and that the n Could re-have 
it: ſo as the Fine was utterly avoided; Alſo in Caſe where the 
Feme is convicted of recuſancy, it is uſual to ſeize the Lands and 
Leaſes which her Yusband hath in her right, by Exchequer-p0- 
ceſs;Ind therefoze lately in the Exchequer, the wife of one Wood 
being convicted there was a ſeiſure made of the Lands and Te- 
ne ments, and alſo of her Leaſes, #c, Montague Chief Juſtice 3. 
greed, that if the had been a Feme ſole, it had been a god Bar; But 
in this Caſe he inclined againſt the Defendant; Et adjornatur. 


Sir Francis For teſcue verſus Markham Paſch. 12 Iac, rot. 347. 


Eur ofa Judgment given in an Aſſumpſit; The Erxroꝛ al⸗ 
| (igned was, that he, the now Plaintiff;at the ttme of the ſaid 
Markh. bunging his Action againſt him, was, #yet is a knight 
of p Bath, in which caſe the then Plaintiff ought to have bzought 
his Bill againſt him by the name of Francis Forteſcue Knight of 
the Bath, and not by the name of Knight and Baronet: But fot- 
almuch as he hath appeared to that name, and pleaded thereto, 
he hath concluded himlelf; And ſo the Judgment was aftemed 
by ſeben Juſtices at Derjeants Im in Fleetſtreet. 


Mingay verſus Hammond. 


Nnuity, pro confilio impendendo, bzought by Mingay dren 

ex of the Ioder-Temple againſt 1 . and demand | 
being the arrerages foꝛ thi years: The Defendant pleaded in 
Bat that he had divers injuries offered him, xc. fo whit 
intended to exhibit a Bill in the Star Chamber, and that a l 
was dꝛawn acco2dingly, which he bzoug t toMingay and intredt- 
ed him to put his hand to it, and he refuſed; here upon he cal 
ed his annuity,ſuppoſing that by this demal, the annuity was de⸗ 


termined: Upon this plea, the Plaintiff demurrs; And he opery 
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dick the whole Court without argument was, that it was, an 
88 Counſello2 (who hath ſuch a Fe) is not bound 
put his hand to every Bill, but onely to give counſell; And 


4 Tay was ich 2 cquſe ˖ why Judgment could not be gi⸗ 
The Lord Chandos Caſe. 


F Womenriding over the river of Trent, were dꝛowned dy 
the violence of the water; It was moved fo the King that 
their Yozſes ſhould be Deodands, and denyed per totam curiam. 
Hurford- ver ſas Pile Mich. 13 Jac. rot. 533. 
Ake Whereas I. S. was in Execution foꝛ 30 l. The De- 
—— ſaid, Deliver I. S. Ty — — it coſt 
you will repayz Wlherenpon I. as rged by the Plain- 
tilt: The Defendant for plea ſaith, that after the Aſſumptr,'and 
betoze the Plaintiff had done any thing in that buſineſs, he foz- 
— Bape therein) @ that he would not ſtand to hes pꝛo⸗ 
ales IM the Plaintiff demurred; and it was adjudg⸗ 
fo: the Plaintiff; Foz Houghton Juſtice laid, that a man may 
diſcharge an Aſiumpſit made unto himſelf, but he cannot dil⸗ 
| charge an Aſſumpſit made by himſelf; But at another day, = 
Sen ne ung wag deve; tr ws bar un Erecnto> fu 
| as t ecnro2- e: 
Da deridg, it J pꝛomiſe to IS. that if he will build an houſe upon 
: my Mich. I will pay him 100 l. and J countermand 
tu betoze be hath done ayy thing concerning the houſe, It is 
f god counter mand: Houghton & contra; but he ſaid, that may 
be conſidered in Damages; Et adjournatur: And afterwards in 
Trin. Term, Judgment was given fo2 the Plaintiff, 
I The Biſhop of Carliles Caſe? 
Pera was pꝛayed upon the Statute bf 23 H. 8. Cap. 9. 
Foꝛ t of Carlile, having a Commendatoꝛy oo bred 
his: Dios, 10 fox CTythes in the Court of the 
N Vork, 6 that ſuit, died, and the g th Bd 
oprevived p ſutt: Geng 1 queſtion is, if 0 terns 
lawfully commenced in aps Cort: 
de pohibited as illegals I ks . bie n 
teaſe, yet the ſuit cha lecrtinue, 4056 cher 
Plaintiff oz Defendant is not any abatement Ache del, But 
have a re biber, as we a 1 in raviſhment of Ward 
here a Court is once lawfully poſſeſſed of a cauſe, have 
8 be hard 1 20hibikion* Alſo po- 
— they un the Atchbiſhops Cour kramined their 
—— the « -Auſe is cauſa — 7 they would uot hear 
but are ready to give ſentence , The in⸗ 
. ofthe Dearnte is not; that ſuch a cauſe could be remanded, 
whereby the Plaintiff Gould loſe the coſts of his kunt; Ind tt 
Propidirion was yoo per totam curiam, . - * 
qq 2 
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Iſon verſar Gray; 
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the cone > the plex he was outlawed, but befoze the day 3 


for in of the Reco zd, it was reverſed ; The Court a 
127% 


Dered andes ouſter, Dy. 228. 
Sic John Tasbargh verſw Day, Trio. 15 Jac rot. Suff. 


Ction upon the Caſe ; Whereas he is, 8foztheſe two ras 
\ laſt paſt was a Juſtice of Peace in the County of Suffolk, d 
1 of March, and long befoze, he was is 


ee 
! of vowion of Sandcrofc, in the County of Suffolk, 
ſed in Fe of the = the 4 85 


aud intended to ſell it towards 


with divers perſons touching his title to the Idvotoſon, 
Ie Boot theſe 
or — A Tab that Sir John ___ n 
undoubtea Patron of Sandcrofr, but now he hath loſt 


2 | WAIT TL He by being a — and a Lao — which I 
rove him to be: By reaſon o b words 
in & god name hndjed in iet) Wvotwioa, The Det 
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hahing both the warrants in his pocket, ſaid unto him 

Ldoe arreſt you by vertae of a warrant that I have; but he 

thew the warrant, noz had it in his 

hm ſuit he arreſted dim; and that Wili 

not to ſæ the warrant, noz at whoſe ſuit 

reſted, and that the Defendants reſcued him from | 
he eſcaped Et ſi ſuper totim materiani, &ci And it was 


—— 
* 


JacosBi Regis in Banco Regis. | 


pleaded Nor guiley, and found foz th | 

mages to :001, And it was moved in {laintiff, and Da 
Action . 

ice by the ſlan 


w the 
Conuſance; Ind of that opinion was all t 
in th; — lar not; UNherefoze it was — 


Hodges verſus Robert Marks ſen, and Robert Marks jun. 
ä Trin. 13. Jac, rot. Somerſet. : 


A ion upon the Caſe; Uhereas William Pawly ſenior and (4) 
William Pawly junior, were endebted unto him dy ſevetall 
Bonds in 35 l. and to obtain this debt — pꝛocured a Latitat 
out of tye Bench, Directed to the ot Somerſet to 
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arreſt them; the courſe of the Court, that upon ap- 
Bail . or he declares, 6 5. Inv 
arreſted W. Fauler — | 
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gal and well enough and that he needed not chew the warrang; 
| tyeotyer obeyed, and demanded it. Vid. Co. lid. 5. fol. 68; 
n 2 —— & — . — —— Rutlands Caſe; 
Hetondly, that this arreſt inthe houſe, t being open, and 
at (ix of the clock at night, was god enough —— the party ar⸗ 
reſted, and the reſcuing yim was utterly unlawfull, Thirdly, 
that this arreſt. without having the Warrant in his hand, and 
having both Warrants about him, was well enough, alt 
he did not chew by which of the Marrants he arreſted him; Fo: 
he being under the Bailifts arreſt, is in euſtody there, foz all cau⸗ 
les toi which the Dheriff had made his Warrants againſt him; 
although the o2 Bailiff do not mention any ſperially, 
Vid. Co. lib. 5. fol. 81. Garnons Caſe, & fol. $9. Froſts Caſe; 
Fourthly, it was held, that foz this reſcous, the Plaintiff, at 
whole. ſuit the arrelt was, may maintain an Action very well; 
Foz he hath the loſs,and cannot have his Action againlt the he: 
riff, and thereloꝛe it is reaſon he ſhould have his Action again 
thoſe who did the injury to him, whereby he loſt his proceſs, 
and his means to recover his Debt, as it was lately here ad- 
judged in the Caſe of May and Proby: Mhereupon it was ad: 
judged foz the Plaintiff, Vid. 16 Ed. 3. 4. | 


E Hr of a Judgment in Northampton, in a Mit of Com- 
mt; The Erroz alſigned was, that the declaration there was 
ill; betauſe he declares ot a covenant, whereby the Defendant 
tovenanted to find the Plaintiff with meat, dzink, apparel, a 
. other neceſſaries,- and doth not ew in particular, what other 

things were netellary; Ind the bzeach'was aſſigned as gene 
ral as the covenant, yiz. that he did not find him with meat; 
| Dzink, apparel, and other neceſſaries; And doth not ſhew in par- 

ticular What other things were neceſfary , lo as the Court 
might adjudge whether it were neceſſary. oꝛ not: And fo2 that 
caule all the Court held that the declaration was ill, and the 
Judgment there being given by Nihil dicit, and entire dama⸗ 
ges aſſeſſed, the Judgment was reverſ dg. 


John Witton verſus Eye. 1 


Pes. as Idminiſtratoz of Witton, and demands twenty fivk 
pound; Foz that George Wirton was poſſeſſed of a Leaſt 
foz years, and 2 lac. aſſigned that Leale to the Defendant ren 
dung amualiy during the Term zo l. at the Annunciat. and . 
Mick, fr for 25 I. due at Mich. 5 lac. the Action was bꝛoughjt: Cle 

dane pleaded, that George Witton; 5 Jac. teltaſed unto him 
All Actions, Debts, Duties and demands, befoze the date of 
wat Releaſe ;-whereupon the Plaintiff demurred: Indie was 
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now moved, that this Duty being accrued after the Releaſe, 
and being a future Duty, was not diſcharged by this Releaſe ; 
no mote than if the Leſſo2 Could releaſe unto his Leſſœ fo: 
years, all Actions and Demands ; That is no bar to the Rent 
which accrues annually, by reaſon of the pzofits received; be- 
cauſe every Year is quaſi a new Duty, And of that opinion was 
Houghton clearly ; Foz the Rent goes with the Keverſion ; and 
this Kent being annexed to the Keverſion , and attending it, 
is due annually by reaſon of the perception of the pzofits; and 
therefoze differs from the Caſe in Licclecon 117. of a Releaſe of 
all Demands, which is a god Bar of a Rent⸗ſervice, oꝛ Nent⸗ 
charge. But in this pꝛincipal caſe, Houghton and all the Court 
agred, that fozaſmuch as the Lelle had aſſigned over all his 
termreſerving this Rent, It is not attendant on the Reverſion, 
but is onely due by contract; And this Releaſe of all De- 
mands diſchargeth this Contract, and all demands concermag 
it: Wherefoze the Releaſe was a god Bar toz the Rent incur⸗ 
red after. Vid. 20 Aſſ. Pl.5, Co.lib.8.fol.52. Althams Caſe. Co.5. 
fol.70. Hoes Cale, Dy. 217. Vid.4 Jac. betwirt Harcroft and Field, 
Releaſeof all Demands is no Bar in an Action of Covenant af- 


terwards bzoken, | 
Whiſtler verſus Paſlowe. 


R Eplevin : Upon a ſpecial Uerdict the Caſe. was; William 
Hyde being ſeiſed in fe of the Manno2 of Elvedon, where- 
of the place in queſtion (being twenty acres of Coppice-wwds)is 
parcel, c where divers thmber-tres a others were ſparſim gtow⸗ 
ing within the Mannoꝛ, made a Leaſe of the Dcite and De- 
meſne of the Mannoz, Exceptis & ſemper reſervat. omnibus boſcis, 
ſubboſcis, Coppices & Hedg-rows, which then were, 02 any time 
ter, during the term, ſhould be in oz upon the Pꝛemiſles, oz any 
— thereof, with fre ingreſs to fell, take, and carry away the 

me at his will and pleaſure, ſo as he leave ſufficient fire-bote, 
hedg-bote, plough⸗ bote, ic. to be taken and ſpent upon the Pꝛe⸗ 
miſles, to Thomas Martyn and his wife during their lives, with 
liberty to take the ſaid botes, at. And whether the ſoyle of this 
twenty acres were let to the Leſſœ, oz excepted to the Leſſoz, 
was the queſtion ; the Jſſue being, whether it were the Fra⸗ 
hold of Paſlow, who had purchaſed the inheritance of the Man⸗ 
no2 : And after the firſt Argument at the Bar, without any dif- 
ficulty, Jt was adjudged, that the Doyle it ſelf was ercepted, 
and that it paſſed not with the F. Aud this Difference was ta- 
ken betwixt the exception of Mod and Undex-wod,, and the er- 
ception of all Timber-txes; Foz in the firſt, the Doyle it ſelf 
of the Nd and Under-wod ,.and what is known by that 
name, is excepted ; but in the lat Caſe, no Doyle is excepted, 
but onely ſo much as is lufficient fo2 the vegetature and growing 


(7) 


(8) 


(9) 
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of the Trees excepted, 3 H. 6. 45. 46 Ed. 3. 22. Dy. 19, & 79, 
rg 11. Ives and Sams Caſe, and Co, 11. fol. 46. Lyfords 
ale. 


Lee werſus Fydge. 


Ebt upon an Obligation of 60 1. conditioned , 
John Fydge was become Apprentice to the laintitt, if 
ans time during his appꝛenticeſhip imbezelled oz confumed any of 
his Walters gods; Cyat if the Defendant within 3 moneths af- 
ter pzof thereof made, by the confeſſion of the ſaid John Fydge, g 
otherwiſe, and notite thereof given, hould make ſufficient recom: 

pence fot all ſuch things ſo inbezelſkd ; that then, ac. The Ii De. 
tendant pleaded, Quod nulla probatio facta tuit, by the confeſſion 
of the Ippzentice, oꝛ otherwiſe, that he conſumed o2 imbezelley 
any of his Maſters Gwds, c. The tiff replies, that ſuch 
a day and year, probatio facta fuit, that the ſaid John Fidge had 
imbezelled 41. of his Paſters ; and that the ſame day the Plain: 
tiff gave notice thereot to the Defendant, and that he had not 
ſatisfied ; And n the Pefendant demurred; Firſt, Be- 
cauſe it is not alledged in facto, that he imbezelled ſo ; and 
without alledging it, there is not a ſufficient bzeach a 

Foz the Condition is that if he imbezel, and it be ſufficiently 
=D Ne pet HE man bas Kg 

a in facto uc 

is not material, unleſs ſuch a t — 


1 was the ode Cour: Ind 
ment Could be entred acco! 
koꝛ the m. But a tds the Court gave day 
til the next Term, and licence to the Plaintiff to diſcontinue 
his Suit, otherwiſe he chould be utterly barred of his Sond, 
Vid. 10 Ed.4.11. 15 Ed. g. 25. Rep.2, Bar 245. Vide ante the Caſe 
betwixt Gold and Death. 


Barbara Wood verſus Sir John Shutley and his wife, late wife 
to Sir Henry Bowyer. 


Defendant 
ratixtartion,: Dd of t 
rule was ven, that 
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xo ſtand ſeiſed of that mannor to the uſe of himſelt in Tail,and 
ault of inch Jſſue, to the uſe of the laid Fex:: foz her like, 
and after to the uſe of Dir Thomas Henley in Tail, and after 
to his right Heirs; Ind that he | rds upon the 2 May 4 
Jac, made the Feoftinent mentioned in the Bar, and dyed with- 
out Aue; Ind afterwards the entred, claiming that Eftate by 
the Jndenture, and was remitted, #c. The Tenant rejoyns, 
that the ſaid Fee after the Death of her Yugband entred, 
daiming her Eſtate fo lite without impeachment of waſte by 
ſaid Feoffment, and dentanded Judgment, Ik againſt her 
un the may be remitted; Et hoc 8c. Mhereupon it was de⸗ 
murred, and adjudged foz the Demandant; And Erroz being 
bzought, the Erro2 was aſſigned in point of Law, wherein two 
queſtions were moved; Firſt, if a Feme Covert hath an Eſtate 
umited to her by her Yusband foz life, remainder to a ſtranger 
A Tail, - 8333 A —3 Wh —— 2 
fo Femme another te, whet Fene 
election which Ellates che will have, and waive the remit- 
ter, and ſo pꝛejudice him in remainder; oꝛ if for the benefit of him 
in remainder , che Gall be remitted volens nolens, notwith⸗ 
ſtanding her claim to take by the ſecond Eſtate limited, gcc. 
Secondly, whether the rejoynder be Aud without traverſing the 
Entail, claimed in the firſt Eſtate, alledged in the replication; 
oz if the Demandant onght to have taken Travers, becauſe 
the Tenant in the Bar pleads an entry, claiming that 
te by the Feoffment: Andfoz both points it was adjudged 
fo: the Dentandant in the Common Bench, that che was re- 
mitted fo the benefit of him in temainder, and that the Te⸗ 
nant ought to have taken a Traverſe to the matter alledged 
in the replication; and that foz want thereof, the refoynder 
was. ill in ſubſtance, and not in fozm onely, and that ad⸗ 
vantage ought to be taken theredf, although it were not chewn 
dz cauſe; And this Caſe being oftentimes argued at the Bar, 
1277 now 1 * Term argued at the Bench; And Croke, Dode- 
ndge, aud Floughton held, that che is remitted inſtantly by her 
Entry, and the remaifider veſted in him in remainder j 
and the claim cannot alter it, and that volens nolens ſhe 
in, of her firſt Eſtate, and that it is not any Joynture, 
uſt it is an Eſtate foz life limited, to begin aft . 
Tail; And a h the Eſtate Tail be ſpent by ds 
death without Illue, ſo that her Eſtate hegins pꝛeſently by the 
— of her Husband, yet fozaſmuch agloever happensit could 
not be ſaid tu be a Joynture at the beginning, what afterwards 
int take if to de a Joynture . But Mountague Cljief 
altice argued ſtrongly againſt it, that both Eſtates , 
[ated to her during the A therefoze there is a. 
| > ny 
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(11) 


diſterence when che yath an antient 1 
— Ehe taker > new baeing the NE 
dventure will ju her in yer remitter 
1 © bo? th the — him in the remainder; 
takes two ſeverall Eſtates during the 
now to have her election which of them che 
7 EUR (all determine her elegion. Vid. 41 Ed. 3. 17 
H. 41. 12 H. 7, in 20. Butt the laſt point 

they al agrad, that the Tenant ought to have taken Traverſe 

to the claim all „and the taking Traverſe made the 
= 8 in lub ance 3 Wherefoze the Judgment was 
allume | 


Payn werſus Porter. 


Rror of a ment in Action upon the Caſe , fot 

the Plan Ei + malitiofè, impoſed upon 5 
feloniæ, luppoſing that he had robded hum, Et falſo & majiti 
ole exhibited aba Im a A l of Endictment , 
that ſuch a day rag year he. robbed him; And erhi 
the Gꝛund Ju County of Nottingham, IP 
tie matter * de true, ubi revera it 1 


was aftirmed, 


Dewell verſus Sandets, 


Tan — — 5 caſe was ſuch⸗ The Plaintilt 
Manvz dt Iftlaworrh Pte 
Earl — wc —— 


d and had a Lat, erected a new 
Dobe-cote thereon, and ſtoꝛed it and fufferedthem 
to fly out and in, which was pꝛeſented in the Lat, as a — 
nuſance, 
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niſhing it with Doves, is not any Nulance 
able in a Let, 4 H. 6. 10. 27 Aſſ. Pl. 5.9 H. 44. Fo! 
inquirable there, and puniſhable, but that which is a common 
Nuſance to all people: But this erecting' a Dove-houſ, 
be a'Nuſante, but to thole onely whole Com they eat, and 
to ali perſons; and therefoze it is nd common Nuſance inquira= 
ble there; Alo, it it were a on Atlſance,neither the Loꝛd or 
the Mannoꝛ, noꝛ the Parſon could erect a Dovechouſe moꝛe than 
my F er : „ drm 6 mn to make a common 
Auſance;becaule it cannot have a lawfull beginning by licence;oz 
etherwile, being an offence againſt the Common Law; as it 
was adjudged berwire Fuller and Sanders, Ant.pag. Fog a com- 
mon Nuſance is to the p2ejudice of all people, and is a con- 

| offence, and camot be diſpenſed with: And therekoze 
they held; the opinion repoꝛted Co. lib.s. 104. betwixt Boulſton 
and Hardy in this point, to be no Law, and no direct reſolution 
in point of judgment. Allo the pꝛincipal Cale pꝛoves the con- 
mary; fo2 if it were a Nuſance, every one who hath a particu- 
lar griek 1 ——— — as Co. lib. 5. fol. 73. 
Wilizms Cale: But thrs cannot be ſaid to be a Nuſance which 
RUS pꝛotetts and favours, and foz the maintenance where- 

» Datutes are pꝛovided; Foz it appears that a Dove-roat-is 
demandable in a Præcipe next in regard to an houſe, and Dower 
hall be thereof ; as 45 Ed. 3. 22. and 1 H. 5. 1. Ind an Account 
lies de columbaria, ag 10 H.7,6. and therefoze the Common Law 
doth not regard it, as a Nnfance; And the Dfatute-laws are 
divers which make p2oviſion againſt thoſe who take oꝛ killdoves, 
1 near a Dove⸗houſe. And fo2 that purpoſe alſo ſx the 
Dtatute-of 18 Ed.2. Title Leet, that the deſtruction of Doves 
i inquirable in Leets, 2 Ed. 4. cap. 14. that none Gall Got at 
det, Eliz; cap. i 5. which appoints Coſts foz the taking 
5 ro 


rows; provided that they take not any Doves, 4 Jac.cap.27. 
none ſhall chmt within a hundꝛed paces of any Dove-houſe : 
' Brr 2 Uheretoze 


(12) 


me it was. 
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owner. of the- Land! is to e that he ny them 


506 9 Wa 3 2 Statutes; 4d lac Croke 2 
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. STE evans, kg Jr ny rw 
af pu ances wi pr 
— 59 of Nu wade County out of their juriſdiction, 
But mn this Cale hey he erected a Dove-cote withia the 
Leer: ET quad columbe lifes & revalabant, and conſumed the corn 
nocumentum totias patriæ; > they do not ſbew, that they conſu- 
med any corn within the Leet. Note alſo, that where it was ſud in 
the end of the laſt Argument, that the erecting of a Dove · cote was 
a Liberty Signioral, and not Royal, vi. that the Lord of a Manno 
may licenſe a Freeholder to ereck a Dovecote; Montague Chief Ju- 
ſlice (who before aid ſo) did now deny it, and ſaid, that if it were a 
Nuſance, neither the King, nor the Lord of the Mannor can give any 
liberty to exe a common Nuſance; And therefore 27 Bd. 3.6, l. 
cenſe to make a Nuſance is void and 22 H. 6. if a man will 1 1 5 45 
pardpm for a Nuſmee, i it is void, a8 for the continuance ther 


Powle * Hagger. 
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year; and place, had not paid. The Defendant pleaded Non al- 
ſumpſit, and found againſt him, andadjudged toz the Plaintiff, 
and the Erroꝛ — 1. Foz that it is not chewn befoze whom he 
that the Detendant had notte given unto han 
Fd without notite — ve — * 
kante therrdt, no is he dound rg 
tat} Foz the Deteavant is to tale notice ot this —— AF 
weil as the Plainintt.; Foz thePlaintiff is not bound to give him 
notiretheresf ; Fo2 the act being tu de done dp a ſtranger; and 
the Plaintiſt, the conuſance thereof lies as well in the 


* 4 ge = Mihereupan the 
1711140 Ee en | 
DIFO THT] ? 
ry es _ 2 22 Walter 1 Manſell, 6 Ln TH 00 74 
[tc of a Jubament in Newbury : The Ercr-alligned; Bee (13) 
Eee Aſſumplit there, the Defendant pleaded Non aſ- 
fr, yet the Ven. fac. was de vicineto de — Where it 
dught to dave deen de Newbury; foz they have not anyjuriſ- 
3 — And koi this yok Was vourhed & H. 
5.10. e Cale t Loggins and Ferrer ! But upon view of 
divers pꝛelidents, that the Ven. fac. hath bern held god both 
ways, the Court was of opinion; although the Cozpoza- 
tion do not extend their juriſdiction out of the Uill, yet the Ven. 
fac. awarded de vicineto de Newbury, thoſe of the Town 
may well be returned: And accoꝛdingly Judgment was af- 


firmed, 


Johnſon verſus Underwood. 


Rror of a Judgment in Leiceſter tn Aſſumpſit: The Error (14) 

aſſigned,was ; Becauſe in the ſtyle of the Court it dothnot 
appear by what authouty the Court was held, viz. whether 
by Cuſtom, oz by vertue of Letters Patents from the Bing: 
Indalthough it was alledged, that it needed not, becauſe there 
being an Iction commenced and proſecuted there, they well may 
take conuſance of their own juriſdiction, without being inſerted 
inthe ſtyle of the Court : And here in the Certificate it needs not 
tobe chewn, becauſe the Urit ſuppoſeth it to be there p2oſecuted 
betwirt the parties, ſecundum conſuttudinem Ville prædictæ; and 
lo the Court takes conuſance by what authozity the Court was 
held: Ind the Recozd being removed, (hall be held to be accoz- 
ding to their authozity : Pet the Court held, that the Jurtſdi- 


Don ought to be ſhewn ; But they would adviſe, Vid. 13 Ed.4.8. 
v. 262. 


Whittingham 
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Wangen werſus Hill, 
in Shrewsb Where 


within age at þ time of the wares (old. Nd, 

af rnd dicit that he was noe — Tae tha 
—— neceſſario victu & apparatu, & 3 

nem familiæ ſux. The Defendant rejoyns, that he kept a 
gay Shrewsbury, — wares tolell again. 

that he — neceſſario ru be 
And it was thereupon demurred; And Baron 
being Dteward there, it was adjudged fo2 the Plain — 
Error thereof bꝛought, and the Error aſſigned —— Law, 
That this buying by the Defendant, x of 85 a Dhyop-keper, al- 


fo: the maintenance 
e Ind the pn wal n 
meme, viz. diet and apparel, 2 


his buying to maintain his trade, i | 
living; hall not bind him; noz his Covenant to bind i 
pꝛentice, unleſs it be by ſpetial cuſtom: Wherefoze the. J 
ment Was reverſed. Vid. 18 Ed.. OHIO: Perkins fol A. 
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Sir Walters Rawleighs Caſe. 


A Emorandum, This Term Sir Walter Rawleigh Knight, 
M who was attainted of Treaſon, Term. Mich. primo Iac. at 
© ®Wincheſter befoze Commiſſioners, and had been a pꝛi⸗ 
ſoner in the Tower always afterward; untill about the years 
lat paſt, that he was permitted to goe at large, and had a 
Commiſſion 'foz a voyage to Guiana, andafter his return was 
remanded to the Tower, the Recoꝛd of the Attainder being 


Its, fo 


* 


hat as attainted of 
he (uppoled, that having committed 
ces {ince, the King would not cauſe execution upon 
Judgment; And he conceived, in as much as the 
King had granted him as large a Commiſſion for his Maje- 
ſties and the Realms ſervice, and thereby had given him au⸗ 
thonty to execute judiciall Law and power over the lives of 
dehers, that tt was a diſpenſation to him 2 his foꝛmer offences, 
ind he ought not now to be called in queſtion foꝛ them: But 
the Court repiyed unto him, that he being attainte d ol Trea- 
fon, there tould not be any diſcharge thereof, but by the Kings 
expꝛelle pardon; and no Creaſon could be pardoned but by ex- 
prefle woꝛds mentioning it; Ind the Ring might uſe the ſervice 
of any of his Subfetts in what ſervice he pleaſed, and it 
ſhould not be any Diſpenſaticn foꝛ foꝛmer es: And Yel- 
verton Attorney ſaid unte him, that he had ſince committed of- 


I 22 


fences which were jult cauſes of proceeding againſt him, but 
he being a pziſoner attainted and dead in Law, there could 
not be any p2oceedings- againſt him fo2 theſe new offences, 
but to take execution upon the -fozmer Juda ment, and fo he 


be done: UWhereupon Montague Chief Juftice uſed 


red mi 
ome wozds of exhoꝛtation to the Puſoner, and then comman- 
ded that exetution ould be done accoꝛding to the firſt Judg- 


ment; 


(1) 
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ment, not mentioning any of the offences, oz fozmer Judgment; 
And the Lieutenant of the Tower had the pꝛiſoner Delivered in⸗ 
to his cuſtody, and the Sheriſts of Midd. had a UUrit given 
them in the Hall to receive: him, and to doe execution; Which 
was done the day after Simon arid Jude; in the great Court 
retwirt the Yall and Saint Peters Church. 


Waite verſus the hundred of Stoke. 


AC tion upon the Statute of Winton of Hue and Cry: Upon 
£ X Not guiity pleaded, and a ſpeciall verdict given; The queſh- 
on was -onely , where one being robbed upon the Dunday 
mo2ning in time of Divine Service, and makes hue and cry, 
UWhetyer the hundzed not producing any of the Kobberg, 
Gall be chargeable by the @Þ{atute ; And this veing twice 
argued at the Bar on both \ides , the Juſtices delivered ther 
opinions ſeriatim, (becauſe it was a leading Caſe in this point, 
and had never befoze been qutſtioned:) And Croke, Doderidge, 
and Houghton held, that the Yundzed was chargeable; Ind al- 
though the robbery was made upon the Sunday, and in time 
of Divine Service, vet that is no excuſe fo2 them; fo? they are 
to pzovide that robberies be not committed, and if they be, 
that the robbers be ſuppzeſſed; And this Act is made foꝛ the 
peace of the Kealm, and in advancement ol Juſtice, and there- 
toze ſhall be liberally conſtrued; And the purſuing of Felom 
who attempt to violate the Sabbath, is no offence, but a gad 
wozk of Charity and Juſtice, and ik otherwiſe would cauſe rob: 
beries upon the Sunday, fo2 that they eſcaped unpurſu- 
ing; And ſometime divers perſons are upon neceſſity infozced 
to travel on the Dunday , as Phyſicians , Chirurgions 
Midwives, at. And it is reaſonable they Gould be pzofected 
in their journey: And by the Statute of 27 H. 6. cap. 5. It is 
allowed that Fayres may be held upon the four Sundays in 
—— —— it — _—_ upon 2 — 2 
they ride, ought to be pzotecte t day, as w | 
other: And Juſtice Croke put the Caſe, if an inſurrection Could 
be upon the Sunday, (as it was in London in the Earl of Eſſex 
Cale, ) it it be not ſuppꝛeſſed immediately, the Officers are Fina- 
ble: Do ik an affray be made upon a Sunday in view of the 
Conſtable, if he doth not ſuppzeſle it, it is Finable; A multò for- 
riori, robbery ought to be ſuppzeſſed; Alſo the Dtatute doth not 
mention any day, no2 time of the day, but that every day robbe- 
ry ſhall be ſuppzeſſed. Vid. Mackalleys Caſe, lib, 9. fol. 66. That 
an arreſt upon the Sunday and other Miniſterial Acts are gud, 
but not ſudiciall Acts; foꝛ a judiciall Writ bearing Teſte upon 
a Sundap, oz a pꝛoclamation of a Fine upon a Sunday 
are til and erroneous: Foz they ſhall be intended as fictions» 
becauſe it is well known the Court doe not fit that — 
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But an oziginall WMrit o2 patent bearing Teſte upon the 
Sunday, are god enough; Foz the Chyancelloz may ſeal 
Writs 02 Patents upon any day: This Statute extends 
to the day and not to the night, and to robbery upon the high 
way, and not committed in Youſes , becauſe the Countrey 
cannot purſue in the night, noꝛ know what ts done in pzivate 
Pouſes; Foz which, ac. Mountague Chief Juſtice to the con- 
trary, Foz the Countrey is not bound to watch upon the Sun⸗ 
day, and thetoze reſembled it to the Cale in lib. 5 Ed. 4 fol. 
27. And becauſe the Law appoints that men chould be at 
Divine Service, they are not bound to purſue robbers, and 
it is at their perill who travel upon Sundays, if they be rob- 
bed; And this Dtatute is to be taken in equity, that robbers 
ſhould be purſued inconvenient times, which is not upon the 
Sunday, no moze then that they Chould be purſued in the 
night; TWherefoze he held that it was a god ercuſe foꝛ the 
Yundzed ; But notwithſtanding his opinion, Judgment was 
given foz the Plaintiff, 


Fitzhugh Cranvell verſus Sanders. 
Ert firmæ; Upon evidence to a Jury, it was reſolved 


his ill in writing, of Land, and afterwards upon com- 
munication ſaith, That he hath made his Will, but that ſhall 
not ſtand; 02, I will alter my Will, &c. Theſe woꝛds are not 
any revocation of the Mill, foz they be woꝛds but in futuro, 
and a Declaration what he intends to do; But if he ſaith, J 
doe revoke it, and bear witneſle thereof, he hereby abſolutely 
declares his purpoſe to revoke it in præſenti, and it is then a 
revocation : Alſo Mountague ſaid to the Jury, and it was not 
denyed by any other of the Juſtices, that as one ought to be 
of good and ſane memozy at the diſpoſing ſo ought he to be of as 
god and ſane mcmozy when he revokes it; Ind as he ought 
to make a UTull by his own directions, and not by queſtions, 
lo ought he to revoke it of himſelf, and not by queſtions, 


Martin Leeſer his Caſe. 


Ns that a Preſident was ſhewn and read in Court, Trin. 2. H. 4. 
rot. 2. one Martin Leeſer was endicted in the County of Surrey 
before the Iuſtices of peace, Becauſe that he feloniouſly entred 
the Houſe of 7. S. and teloniouſly ſtole 18 d. Upon Not guilty plea- 
ded, the Iury found a ſpeciall verdict, that the ſaid Martin Leeſer 
and oneI, D. and I. N. de cognitione ſua communes Luſores haſer- 
datores, Anglice Common players and haſerdors , cam aleis, An- 
lice dice, and that they uſed to play with falſe Dice, and cou- 


the Kings Liege people at play; And that they entred into the 
A Dll : Houſe 


by the Court, and ſo delivered to the Jury,that if one makes 


(3) 


(4) 
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boule of the ſaid I. S and deſired him to play with them at Dice and 


(5) 


. «(6) 


with falſe Dice they won of him 12 d. ob. And if this be Felony, 
they prayed the diſcretion of the Court: And this Endictment 
and verdict was removed into the Kings Bench, and thereypon 
Iudgment was entred, That although this was not an offence for 
which he ſhould loſe life or member, yet becauſe it was found 
that he was a common Cozener of the Kings people, It was or- 
dered, that he ſhould be ſer upon the Pillory three ſeverall days 
in the Strand, and three ſeverall days in Southwark, where the of- 
fence was committed, Note, that Ney ſhewed this Preſident 
to the Court, and preſently the Roll was viewed and read: 
And Montague commanded a coppy to be taken thereof, as a 
good Preſident for the juriſdiction of the Court, and government 
of the Commonwealth, 


Lawley verſus Gattacre, Hil, 14 Iac. rot. 3368. in Com. 
Banc. & Paſc. 15. Iac. rot. 747. Salop. 


Rror of a Judgment given in Dower; The Erroz allign⸗ 

ed was, foz that the firſt Declaration was of a demand 
de tertia parte unius meſſuagii acr, terr. acr, Prat. acr. pa- 
ſtur: in Harley; all was with blanks. But the ſecond Declara⸗ 
tion after the imparlance was perfect, (viz.) de uno meſſu- 
agio, 100 acr, terr. 40 acr, prati, 40 acr, Paſtur, cum pertinentiisin 
Harley, And to this the Pefendant pleaded, and tryed againſt 
him upon nunques ſeiſſie pleaded > and Judgment given ac⸗ 
coꝛdingly; And now Erroꝛ was aſſigned foz this fault inthe 
Declaration, which is the materiall Declaration; foz the 0- 
ther is but a recitall of this Recoꝛd, and it is not helped 
by the verdict; Ind of this opinion was all the Court; Where- 
foze the Judgment was -reverſed. 


William Pemberton verſus Shelton, Trin. 16. Iac. rot. 270. 


Ebr ok 33 l. againſt the Defendant, upon the Statute of 

2 Ed. 6. fo2 not ſetting foꝛth his Tythe: The Plaintiff being 
Parſon of High-Onger in the County of Eſſex , chews that 
che Defendant occupied ſo much of arable Land, and the Com 
was worth, the tenth part whereof was and ſo much 
of Medow, and that the Yay was wozth 33 8. and 8D. per an- 
num, ſo the entire value was woꝛth 11 1. and the treble value 
33. fo2. which he bought the Action: The Defendant pleaded 
non debet, and found againſt him foz 20 8. And it it was now al- 
ledged in arreſt ot Judgment that the Declaration was not god, 
foꝛ the third part of 331.# 8d. is 11 l. 2 $:#not 111,onely, and the 
treble value of 11 1.8d.is 33 l. and not 33 l. 28. only. And he ought 
not to demand leſs than the due debt, unleſs he chew ſatigfa- 
on; as in 40 Ed. 3. 13. and 9 Ed. 4.51. Debt upon a Specialty 02 
Innuity cannot be demanded leſs than is in the Specialty, 1 
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he dught to acknowledge ſatisfaction of the reſidue ; Sed non al- 
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locacur 3 Foz all the Court held, it was well enough; Foꝛ there 
is difference, where it is grounded upon a Specialty, oz upon a 
Contract, which is a ſumme certain, 02 upon a Dtatute, which 
gives a certain ſumme koꝛ the penalty; Foz no demand can be of 
a leſſer ſumme, but he mult ew how 2 was ſatisfied of the 
reſidue ; and he may not vary from the alty: But when 
the demand is of no ſumme certain, noꝛ what he ſhall recover in 
certainty, but onely ſo much as (hall be given by the Jury; al- 
though he varies from the firſt valuation, it is not material; 
Fo2 he hall not recober accoꝛding to his demand in the Decla- 
tation, but accozding to the Uerdict ; Uherefoze it was ad⸗ 
judged koz the Plaintiff, 


Hunt verſus Jones, Trin. 16 Jac, rot. 901. 


PRcor of a Judgment in Briſtol, in an Action fo2 woꝛds : The 
Error aſſigned was , That the woꝛds were not actionable ; 
And there the Plaintiff chewed, that che being a widow of god 
name and fame, and having uſed foz divers years the trade of a 
Baker, whereby che got gains foz the maintaining of her ſelf 
and her family , and being a widow, was Delired in marriage 
by many honelt men; The Defendant knowing the P2emiſles, 
ſpake theſe ſcandalous wozds of her, in ſpeaking to the Plaintiff 
in the pꝛelence of divers others, Away you pick-pocket, thou (in- 
nuendo the Plaintiff) art a ſcurvy pocky whore; whereby the is 
hurt in her fame, and loſt her marriage, and divers fozbear to 
buy bzead of her. After Not guilty pleaded, and found foz the 
Plaintiff, and Judgment foz her, it was now aſſigned foz Er- 
ror, that an Action lies not fo2 theſe wozds.; Fo it is not hewn, 
that che was in communication with any koꝛ marriage, a there⸗ 
by had loſt her marriage: Alo ſhe doth not ew, that che was 
acommon Baker, and ſo had any loſs by theſe woꝛds; but ge- 
nerally, that che baked : Alſo the woꝛds are adjectively ſpoken, 
and not lo ſtrong as if they had ben abſolute wozds ; And they 
are woꝛds which do not ew any intention that he ſpake of the 
French por, which ought to be chewn by ſome particular cir⸗ 
cumſtances from the woꝛds. And of this opinion was all the 
Court ; Uherefoze the Judgment was reverſed. 


Thomſon verſus Field. 


Did upon an Obligation, conditioned, to perfo2zm the Cove⸗ 
nants in an Jndenture, whereby he lets Land, rendzing 

the rent of 101. per annum, o2 within ſir days after thoſe Feafts : 
The Defendant pleaded perfozmance of Covenants ; The Plain- 
tif aſſigns bzeach, That he, ſuch a day, being the ſirth day after 
the Feaſt, befoze ſun-ſet demanded 5 1. fo2 reut then due; And 
Dſil2 neither 


(7) 
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neither the Defendant, noꝛ any fo2 him, were there ready to pay 
it; Fo2 which,#c. And hereupon the Defendant demurred ; And 
it was moved by Derjeant Chibborn, that the Declaration wag 
not god, becauſe he doth not ew the certain time when he 
came befoze ſun-ſet, and how long he remained after ſun-ſer 
to demand the lame; ſo as it might appear to the Court that 
there was time ſufficient foz telling of it out: Sed non allocatur; 
Foz it being ſo ſmall a ſumme, it requires not much timefqz the 
telling thereof : And when he came befoze ſun-ſet, and ſtayed 
there after, and none came to pay it, it is well enough alledged, 
although he doth not ſay what time he came betfoze ſun-ſet, ng} 
how long time in certain he remained there to demand it. He: 
condly, Jt was objected, that this demand is not god, becauſe 
he demanded it as a Rent then due; whereas he ought to de: 
mand it as a Rent due at the laſt Feaſt ; Sed non allocatur; Fo; 
the Rent being relervable, and payable at the ſaid Feaſt, oz within 
ſix days after, it is not due to be demanded until the ſirth day; 
but it may be paid, if the Tenant will, befoze ; Uherefoze the 
demand was well enough. Thirdly, Jt was alſo reſolved, 
that the Condition being foz the perkoꝛmance of Covenants, 
Payments, and Agreements, the non-payment of the Kent up⸗ 
on demand on the lalt day was a bꝛeach ot the Bond: Uhere- 
foze it was adjudged foz the Plaintiff, ! 


Batesby verſus Brooksbeck. 


Sſumpſit: And derlares,wheras he bargained with Sim. Bateſ- 

by to ſell and deliver unto him 150 ſtone of wwll, foz 1141. 
to be paid at a certain day to come; That the Defendant in con- 
ſideration the Plaintiff would deliver the ſaid woll to the ſaid 
S. B. became fidejuſſor foz the ſaid S. B. Aſſumendo, & adtunc & 
ibidem promittendo to the Plaintiff, to pay the ſaid money to the 
ſaid Plaintiff : Ind alledgeth in facto, that he truſting to the 
Defendants p2omile, delivered the laid wall to S. B. Ind the 
1141, not being paid, he thereupon bꝛought this Action. Upon 
Non aſſumpſit pleaded, and found foz the Plaintiff, it was mo⸗ 
ved in arreſt of Judgment, that the Declaration was not god; 
Fot he grounds his Declaration upon the Aſſumpſit, and there is 
not any Aſſumpſit in the Cale, but that he became fidejuſlor: 
And then it ought to have ben chewn, that the Pꝛincipal 
had not paid it, being demanded ; and ſo to have alledged a 
defalt in him, and afterwards a demand of the Durety ; Ind 
this not being alledged, there ts no default alledged, and there- 
foze the Action lies not againſt him. And of that opinion was all 
the Court, abſence Montague: UNherefoze it was adjudged foz 
the Pefendant. Vid. 40 Ed. 3.5. 39 Ed.3.12, Dy. 370. 
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Moore verſus Bullock. 
-\Rohibirion ; The ſurmiſe was, that the Abbot of Beauchiefe (10) 


in the County of Derbie, was ſeiſed in Fee of the Rectozy of 
Norton, Which was appꝛopꝛiated to the ſaid Abbey, tune where⸗ 
of, #c, and was ſeiſed in Fee of a Cloſe called the Medow-clole 
in Greenſton, in the pariſh of Norton; and held the ſaid Cloſe, 
and to the pzofits thereof in right of all Tythes of Hay within 
the laid Hamlet of Greenſton: The Defendant: pleaded, that 
Jbbot was ſeiſed in Fe of that Cloſe, as parcel of ſuch a 
arm, and traverſeth, that he had it and took the = thereof 
in lieu of the Tythes of Yay in the ſaid Hamlet: Ind Jſlue be⸗ 
ing ioyned thereupon, it was found fo2 the Plaintiff ; And was 
now moved in arreſt of Judgment, that the ſurmiſe was not 
god; Fot he chewing that he was ſeiſedin fe, that is as parcel 
of his Glebe , and it cannot be in recompence of the Tythes ; 
But it ought to have been chewn, that it was given in ancient 
time in recompente of the Tythes ; oz chewn, that he and his pꝛe⸗ 
deteſloꝛs, time whereof, ac. have had the occupation of that 
Cloſe, and the p2ofits thereof, in lieu of Tythes ; Ind not to 


ſay that he was ſeiſed, which Call be intended as parcel of the 


Glebe ; Sed non allocatur ; Foz it is à better foꝛm to ſay, that 
he was ſeiſed in fe; fo2 it is ſo ancient that it cannot be chewn 
when, o2 by whom it was given: But having had it always in 
lieu of Tythes, it is god enough, and Gall be intended to be 
given bekoze time whereok, acc. in recompence of the Tythes ; And 
that in regard of that Land the diſcharge of thoſe Tythes had 
its beginning: Uherefoze it was adjudged fo2 the Plaintiff. 
Vid. 8 Ed. 4. 14. Co. 2 Rep, fol. 44. Pigot and Herns Caſe; Ind 
a Preſident was cited, Hill. 42 Eliz. Awſten nnd Pigot, where ſuch 
a pꝛeſcription was held to be god. 


Guy verſus Liveſey. 


Thx of Aſſault and Battery: Fo2 that the Detendant 
did aſſault, beat, and wound the Plaintiff ; Nec non foz 
that he aſſaulted and beat the wife of the Plaintiff, per quod con- 
ſortium uxoris ſuæ foꝛ tha days amiſit: The Defendant pleaded 
— and it was kound againſt him in both, and damages 
allelled to 80 l. (it being in truth a great battery to the Zaros) 
and the damages given, foz that the Plaintiſts wife went with 
the Defendant, and lived — — in a ſuſpicious manner: Ind 
it was now moved in arrelt of Judgment, that the geren ought 
not to joyn the battery of his eme with the battery which was 
done unto himſelf ; And he cannot have an Action foz the battery 
of his Feme, but ought to joyn his Feme with him in the Acti⸗ 


on; Foz the damage done to the Feme, che ought to have /if che 
ſurvive 


(11) 
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ſarvive her husband; And lo the Defendant may be twice pu: 
niched foz one and the ſame battery, it the Plaintiff here chould 
recover; Foꝛ this recovery of the Barons chall not bar her of bꝛin⸗ 
ging her Action, if che ſurvive him: Uheretoze if the 2 will 
bzing the Action, he ought to have joyned his Feme with him. 
But all the Court held, that the Action was well bzought ; Foz 
the Action is not bzought in reſpect of the harm done to the Fe», 
but it is bzought foz the particular loſs of the husbands, fo; 
that he loſt the company of his wife, which is onely a damage 
and lols to himſelf, foz which he all have this Action, as the 
Maſter ſhall have foꝛ the loſs of his Servants ſervice; And a 
Preſident was chewn in 28 Eliz, ror. in this Court, where one 
— bꝛought an Action foꝛ the battery of his Feme, per quod 
negotia ſua infecta remanſerunt; Ind had Judgment to recover, 
And another Pꝛelident was cited to be in the Exchequer in Doy. 

lies Caſe, that ſuch an Action was adjudged god: Wherefoze 

it was adjudged here, that the Plai Gould recover, 9 Ed. 

4. 51. 46 Ed. 3. 3. 22 Ed. 4. 44+ 3 Ed. 3. brevium 737. 20 Ed, 3, 

brevium 251, 22 Al, | ahi 


Harris Caſe, 


Ndictment of Nuſance againſt Harris and others: foꝛ erecting a 
Nuſance upon the River at Barnſtable: The Defendant plea- 
ded Not guilty, and found againſt him; And the Recozd being 
here againſt them by Certiorari, it was viewed, and there was 
not any Illue joyned ; Foz where the Entry upon the Illue, Not 
guilty pleaded, ould have been by the Clerk of Aſſiſe, who ought 
to have joyned the Jſſue, it was omitted; ſo the Uerdict was 
without Illue: Which being moved in Court, they ozdered 
that it ould be amended; Fo2 it is but matter of courſe, and 
by intendment was then omitted in the Entry by default of the 
Clerk : Ind although it were divers years ſince, and in the 
time of another Clerk of Aſſiſe, who was now removed, yet it 
was o2dered , that the Clerk of Aſſiſe who then was chould 
mend it; which was done, and it was mended; And theſe wozds 
Et Richardus Warer (who was then Clerk of the Aſſiſe) qui pro 
Domini Rege ſequitur ſimiliter, &c. were by o2der of Court inter⸗ 
lined; Foꝛ it was ſaid, that ik ſuch faults chould not be amen- 
ded, many of the trials upon Endictments (and peradventure 
in caſe of felony) would be overthrown. 


Bourn verſus Carrington, 


Rror of a Judgment in Derby in Debt againſt the Heir, up⸗ 
on an Obligation by his Father: The Defendant pleaded» 
Riens per deſcent : The Plaintiff replies Aſets, but doth not ew 


any place: And it was found koz the Plaintiff; And now Error 
aſſigned? 
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aſſigned, becauſe he did not chew in his Replication any place 
the 14 ould be; and ſo there is no place from whence 
Venue could come. And although it were alledged, that 
this being in a Coꝛpoꝛate Uill, which yath not any jurisdicion 
to try any matters out thereof (and theretoꝛe may be well in⸗ 
tended to be in Derby, where the Action was b2ought) yet all the 
Court held it to be erroneous ; Foz intendment ſhall not help it, 
and the Replication is ill ; Ind it is all one whether the Action 
is bzought in a Cozpozation, oꝛ in any other Court: Foz in 
both the Plaintiff ought to ew the place of 4ſers ; and be- 
cauſe he did not, it was ill, and the Judgment was rever- 
ſed ; Ind in the ſame Term, a UUrit of Error was bought 
of a Judgment in Lichfield , betwixt Clerk and Broughton, 
where in Debt againſt the Heir, upon an Obligation of his 
father , the Defendant pleaded Kiens per deſcent: The Plain- 
tiff Rus, that he had 4ſſe:s by deſcent, but they did not'tinde 
any place where: And the Plaintiff had Judgment, and this 
idgment was affirmed, although it were objected, that this 
eing a pzivate juriſdiction, they had no authozity to enquire 
of any thing out thereof ; And that this differs from the Cale 
of Actions b2zought in the Kings Courts, which have a ge- 
neral juriſdiction : Sed non allocatur; Foz this enquiry is god 
enough; as an enquiry may be of 4ſers in Ireland: TWhere- 
= - udgment was affirmed. Vid. Co. lib. 6, fol. 46, Dow 
es Cale, 


Leneret verſu# Rivet, Trin. 16 Jac, rot. 


Ae Whereas one Thomas Ogle had acknowledged 
himſelf to be indebted! fo the Plaintiff in 101. fo2 divers 
treſpaſſes Done unto him; which 10 1. the Plaintiff at the De⸗ 
fendants requeſt was coniented to accept ot: The Defendant in 
conſideration that the Plaintiff, at the Defendants requeſt, 
would acquit and diſcharge the ſaid Thomas Ogleof the ſaid 
debt, and permit him to carry out of the Plaintiffs houſe cer- 
tain Gods of the ſaid Thomas / Ogles, which were then there, 
aſſumed and pꝛomiſed the Plaintiff to pay unto him the ſaid 
101. at ſuch a day; And alledges in facto, that he acquitted and 
diſcharged the ſaid Thomas Ogle of the ſaid 101. debt, and ſuf- 
him to carry away his ſaid Gods out ot his houſe ; 

Ind that the Defendant had not paid the ſaid 10 l. to the Plain- 
tilf accozding to his pꝛomiſe. The Defendant pleaded Non a(- 
ſumpſic, and found againſt him: And it was now moved in ar⸗ 
reſt of Judgment, that the Declaration was not god, becanſe 
he doth not how he acquitted the ſaid Thomas Ogle 3. Fo2 
it cannot be without deed, which ought to be particularly hewn: 
Inda h that the conſideraticn, to ſuffer him to carry out of 
the Plaintiffs houſe the ſaid Gods, had been a ſufficient — 
ith 
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deration, and was well alledged, if it had been by it (elf; et 
when it is joyned with another conſideration, which is god, « 
it had been well alledged to have been perfozmed ; Jt not being 
well alledged to have ben perfozm:d, makes the whole De: 
claration to be ill; And of that opinion was the Court: Where: 
foze it was adjudged foꝛ the Detendant, + 


| Blunden verſus Euſtace. 
A Ction upon the Caſe : CUhereas he was a Durveyoz and 


meaſurer of Lands, and gained his living by ſurveying 
and meaſuring of Land, The Defendant having communicati 
with him about meaſuring of Land, ſpake of him theſe words, 
Thou art a cozening and a ſhifting knave, and a cheating knave. . 
ter Uerdict, upon Not guilty pleaded, it was moved, that theſe 
wozds are not actionable, foz the woꝛds be to general: But Cal. 
thrope fot the Plaintiff moved, that he might have Judgment, 
inaſmuch as they touch him in his pꝛokelſion and means of get: 
ting his living; And the Art of ſurveying and meaſuring of 
Land, is an Art whereof the Law takes conuſance ; Ind Mon- 
tague Chief Juſtice ſaid, Although generally to ſay that one is a 
cozener, an Action lies not; yet fo2 luch a particular perſon this 
touching him in his means of living, the Action well lies: But 
the other Juſtices doubted thereof ; TUherefoze they would ad- 
viſe, Afterwards in Hillary Term being moved again, all the 
Court agreed, that in regard a Durveyoz is an Officer of gkill 
and there is ſuch an Officer foz the King, who is mentioned in 
Acts of Parliament by that name, thele wo2ds touching him 
in his pofeſſion thereof, and taking from him his means df 
gaining his living, the Action well lay; And it was adjudged 


Beckwith verſus Nott, Mich. 15 Jac. rot. 3 10. 


—— of a Judgment in an Action upon the Caſe , upon 

an — made at Southwark ; The firſt Error aſſigned, 
That the Declaration was not god; Foz he declares, UWhere- 
as the Defendant was indebted unto him in four pounds, 
he pzemiſed at. Southwark , upon ſuch a conſideration , that 
he would pay it him by five ſchillings the maneth ; Ind al 
ledgeth in facto, that he had not paid the ſaid four pounds; 
no2 any parcel thereof , accozding to his pꝛomiſe: Ind the 
Action was bought within four moneths after the pꝛomile 
made, ſo befoze all the money was due; And declares ad 
damnum ſix pounds ; And upon Non aſſumpſit pleaded > and 
found foꝛ the Plaintiff, and damages aſſeſſed to four pounds, 
and Judgment accozdingly, it was alledged to be 
Fo he ought to have ſtayed the bꝛinging of his Action until ad 
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yad ben dus oz to habe demanded the ſumme which was due foz 


the four moneths onely, and not the entire debt; Is in Debt 
— g Bill, oz recognuſance, payable at two days, he may not 


bung his Action untill the whole ſumme is due upon the Bill. 
But it was thereto anlwered, that th:s is not uke to the Caſe 


or a Bill of dedt, which is grounded upon the ſpecialty, and 
cannot be demanded until the entire lumme de due; But Here 
it is grounded upon the. pzomile; which is bzoken by evern noy⸗ 


ment acco2ding to the pꝛomiſe; nd he doth not demand any 
umme certain, but onely Damages, and it is at the diſcreti⸗ 


on of the Jury, tfhey w ill find the entire lumme in Damages, 
02 onely fo2 ſo much as is due: But when they give the entire 
Damages, as here, Doderidg ſaid, that it is with an a- 
verment, that it is given kfo2 the entire ſumme; and it chall be a 
god bar in a new Action upon the Caſe upon that premiſe: And 
of that opinion were all the Juſtices , beſides Houghton, who 
doubted thereof, and held that the Declaration was not god, 
becauſe he did not Declare in certain, that the pzomiſe was not 
perfozmed by the non-paxment at ſuch days, and did not demand 
Damages fo2 it; and not to ſay that the four pound is not paid, 


noꝛ any parcell thereof; fo2 the 4 l. is not yet due. Vid. Co. lib. 


4. fol, 94. Dy. 112. Another Erro2 was aſſigned, becaule the 
Ven. fac. was awarded-de de Southwark, where it ought 
to be de Southwerk. 9. H. 5. 10. Sed non allocatur; UWherefoze the 
Judgment was altmed. Nota ex hoc; That where a man bꝛings 
ſuch an Action foꝛ bꝛeach ok an Aſlumpſic upon the firſt day, it 
is belt to count of Damages koꝛ the entire debt, foz he cannot 
habe a new Action. 


Bennus verſus Guyldley, Trin. 16. Iac. rot. 1389. 


A Con upon the Caſe; Mhereas the Defendant recovered a- 
gainſt him 71. 10 fg. foz coſts and damages, and upon that 
Judgment the Plaintiff paid unto him 7 l. and the Defendant 
made unto him a releaſe of that Judgment, and by his Pad 
cobenanted that he would withd2aw all pzoceſs of execution foz 
that Debt; That the Defendant intending unjuſtly to ver him, 
againſt this releaſe, and againſt his pꝛomiſe in the ſaid writing, 
the 20 Iune 15 Jac, ſued a Capias ad ſatisfaciendum againlt the 
Plaintiff foz this Debt, returnable z Trinicac, following, which 
he delivered to the Sheriff to execute , who by koꝛce there⸗ 
of afterward (viz) the 20 July 15 Jac, arreſted and. detain- 
ed him in pziſon, untill he paid the 7 1. 10 8. to his Damage, 
|, The Defendant demanded oyer of the Ped, which was 
enfred in hæc verba; Uherein was the clauſe of releaſe and 
tovenant to withdzaw the pꝛotels of. execution: And alſo ano- 
ther Covenant (which was not mentioned, (viz) to acknowtedg 
atisfaction upon the Plaintilfs col; upon requeſt; The .— 
0 4 | en 
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ae nes Toe ey few em acme 
tiſt demurred; And upon argument 1 — did not main⸗ 
tain his plea > but tek exceptions to the Declaration, full, 
that ye ought not to ſue this Action in nature of a deteit, (ag t 
was pleaded) foz ſuing — —— his own re⸗ 
leaſe; But he ought to have relieved himſelf by an Audita que - 
rela, Setondiv, that he ought to have had an Action upon the 
Caſe, upon the pꝛomiſe, to withdꝛaw p2oceſs of Execution; Jy 
if he had extended, yet an Aſſumpſic lies not thereupon, becauſe 
it 13 by Ded, 7 an Action ok Covenant, 
and not an Aſſumpſit; Ind of that opinion was the whole Court 
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as to that point. Tyirdly, it was objected; that it 0 50 


the Plaintiſts own chewing, that he was not e by thi 

pꝛocels of execution; Foz it is chewn that the Sheriff arreſtel 

him upon the 20 of luly, which was a long time after the re: 
turn of the UUrit, ſo it was done without warrant, and is 
falle impaſonnent in the Dheriff, who tok him by colour of 
that pzoceſs; And fo2 that cauſe pꝛincipally this Declaratign 
was held by all the Court to be ill. Fourthly, it was objected, 
that the Declaration was not god, becauſe he declares upon a 
Ded, and recites but parcell, whereas he ought to ſhew the 
whole Deed: Sed non allocatur; Foz he mentions as much ag 
ſerves foz his purpoſe, in this Action, and the reſidue chen 
doth not alter it: Uherefoze foꝛ the firſt and third exception 
it was adjudged fo2 the Defendant, | 


_ Clerks Caſe, 


Ce of Hertford being expelled from being a Burgelle there, 
pꝛotured a UUrit tothe Maioꝛ and Burgeſles to reſtore him, 

02 ſignitie the cauſe; who returned, that he being Churchwar- 
den, pꝛeſented one of the Burgeſſes maliciouſiy without cauſe 
foz being abſent from. the. perambulation; foz which being re- 
buked by the Majoꝛ, he ſaid contemptuouſly, I care not for Mr. 
Major nor any of the Burgeſſes; Ind fo2 this. cauſe he was er⸗ 
d: And it was held to be nocanſe of expulſion; VWheretoz } 
there was another 7Urit of reſtitution awarded. 


Michel! verſus Sir John Croft and others, Trin. 11. Tac, rot, 119. | 


| FS 
Cir, fac. upon a Judgment in Debt againſt Thomas Rivet I 
200 l. -againlt his Tertenants The Sheriff returned, that FJ, 
he warned Dir lohn Crofts and thze other Tertenants; the ts 
made default; Dir Iohn Croft pleaded, that one Thomas Rivet 
was -Tertenant of 20 Acres in ſuch. a Mill, which are the . 
Lands of the ſaid Thomas River, againſt whom the recovery 
was at the time of the Judgment; Ind demand Judgment 
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il be to anſwer y untill. ſaid Thomas: River bs 
125 0 255 N — nan. 


ve an averment wturu, 6ppears; 
e rl 50 e — — 
a 
Fade and that the e noe wer wana he 


Detendant ſhould not 
ther was warned. Vid. 12 Ed. 3. Execu. 77. Wizrefvze it was 
djudged wo: the Defendant. 


Roberts verſas Tremyne; Trin 14. Iac. rot, mw cn. 8 
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was a mer caſuall bargain; Foz if he died before amp day of 
payment ot the Rent, he Kent was gone, aud A. 


n 


'- &Qherwile it would be an evaſion 


tipall. whatſoever uſutious bargain was 
Wüll not permit. Thirdly; it was 


| Plane. 


| — dont fund Land, 


wo 
retaun the. 3501; foz two years: and —— tos d 
was reſolved | 18 


45-within the Statute. Vid. Co. 3. ol 7% 5 
v ment of the pzincipall money, * —1 95 the pace 


3 
ring ot that:which the Statute an . yet | 
he would /pzoinde-fo2 tye ſecuring Ener s : 

jected.,. that 195 verdic 


found, that there was an agræment betwan then in che ſan 
. 
atum Wl 
ofender within the Statute: "Ind 2e in an infomation, 


112 


reaum ＋ yp L 

9 upon the ee 11 . 
edged, that he — et corruptè cor 
— Sed non allocatur; Fo there is a. ſerence Kat 47 u. 
nation, which ought to be pꝛetilely alledge d, and a ſpecial 
verdict, wherein all the circumitances. are found, which beim 
apparant to the Court to be uſurious) and cannot by intendment 
have any other conſtruction, it ſufficeth; And here it is. 
tent, that the money was lent foz Intereſt, and is 
thenthe Statute permits; {UWyerefozs: 1 l 
the Cou thay abjudg it accozding]y-: And one Higgens and 

Mervins: A — 6 pt 


nme 
end upon 2 e the 
—— 3 ba 
ae — — ws; Ang it. was, $heretore 
zan che Qowanon: 5 


for n yearn; wittuall his 2 2 aud 5 12 ip 
be nd bavg o many 1000 of 1 * and expreſ 
8 exceeded che en which the Stature allows; 
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Feet not ret, char then Pest Loe Principal Ter wes 
uld adjadged*to be no uſury. Sevendly, if I ſecute both Iatereſt and 
d it Prigicipall; if it be at the will of the party who is to pay it it 


is no dfury; As if Llend to one 1000 l. for æ¼α)⁰] ears g to pay dor 
the lone thereof 30 J. and if he pay the Prineipall at the years 
endh he ſhall pay nottiing for Inteteſt, this is not uſury: For che 
party hath his election, and may pay it at the firſt years end, and 
lo diſcharge himſelft 13 ohr“ g c2 14 


Sheriff e Wrorbäcn Frin- nd ng TEE 
nt 24 nn agree | 14 
TReſpaßz, quaretufork fregit apud Ridghells Upon Not guilty (21) 
T leaded; a ſpett il berber ns 1 — Wade 
beg ATE fog 21 years of the Land inquettion;by his Will 
eviſed the benefifof: his Leaſe to Alice hiS'pife-for: ür years 
after his death; And kurther devifed, that alter the lald x years 
ended; Then Johit my Son, ik he come hone} all have the 
« benefit of my ſaid Leaſe, during the reſidue of the Term And it 
« John my Son doth not then come home, then William my Don 
i Ph de and have that Leaſe unto his benefit , untill 
& John-my Son do come home :And he devi vis Feme All 
| Chattles, and implements: ob Wouſe, and made 

5 und died; Alice enters Clamando virtue le- 
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ted in this Court, Trin. 8 Jac. rot. 439. betwixt Price and 15 


' mere, that ſuch a poſſibility ot a term tall not go to an Exetu⸗ 
tozʒ 02 mint atot, held that it was not Law; but con- 
ceived 2 Sher, rn tie wet od Law.in th 
point: it rs „dhat t 
colour of claim; 1 A limited unto her bat foz eas 
oe ongix not to habe ix fo a longer time ; Ind that Jo 
not to 1 unleſs he were returned: r 


Wibans Jad thentuves adjudged fo: the Plai 
it Havergil ver ſus Hare, Hill. 13 Jac, rot. 
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the ſaid firſt Jndenture ; That afterwards. 23 Septemh. 13 Jac. 
William Fiſher diftrained foz this Rent of 10 1. due at ich. 11 Jac. 
and impounded the diſtreſs, and the Defendant ſued a Replevin, 
and has the diſtrels delivered by Replevin : And that William Fi- 
ſher entred and let it to the Plaintiff, foz thae years, prout in the 
Declaration : And the Defendant ouſted him; Ec ſi, &c. And this 
Caſe was oftentimes argued at the Bar. and afterward at the 
Bench. The firſt queſtion made, was, whether the entire Kent 
not being arrear, but onely 10 l. foz half a year, be caule of en- 
try n the Proviſo 3 foz that the woꝛds l are, If the ſaid 5 
Rent of 201, be arrear; and doth not ſay, if any part oz parcel 

dc. Ind this being a Condition, ought to be taken ſtri⸗ 
ly, But as to that, all the Juſtices agred, that it is a ſuffi- 
tient cauſe of entry; Foz the Rent is arrear, and he may have 
an aſſiſe de redditu prædict. although halfe a yeares Bent is 
ly in arrear, and it is within the woꝛds and intent of the 
dition: Allo, this is not a Condition, but a Limitation of 
the uſe, which is to be conſtrued accoꝛding to the intent of the 
parties: Ind the woꝛds are not, If 20 l. Rent be arrear, but, It 
the Rent of 201, be arrear; And that is ſaid to be arrear, if any p 
of the half year be arrear ; UWherefoze this non-payment of the 
10 l. and Replevin bzought upon the Diſtreſs, are ſufficient cau⸗ 
ſes of entry. The lecond queſtion was, whether this contingent 
and future uſe to riſe upon non-payment of the Kent, and the 
Replevin ſued upon the Diltreſs which was limited to Iſaac War- 
den, his Heirs and Aſſigns, be tranſterrable over by this Jnden- 
ture of bargain and ſale ; Foz it was ſtrongly urged by the De- 
fendants Counſel, that it is a matter in pavity and poſſibility 
onely, which is not tranſferrable beioze it falls in eſſe: But 
all the Juffices reſolved, that it being a matter ok inheritance, 
and being koz the ſecurity of the paxment of Rent, and waiting 
upon the Rent, might well be tranſferred with the Kent; and by 
the grant of the Kent,the penalty a advantage well pafſed ; But 
if it had been a mer poſſibility, 02 a contingent Eltate, not cou- 
pled with any other Eſtate, then it had not paſſed. Thirdly, ad⸗ 
mitting it to be a ſufficient bzeach, and that he hath the Title 
well conveyed unto him, the queſtion then is, what Eſtate he 
gained by his entry? becauſe the woꝛds are, That he ſhall enter 
and retain, until he be fully ſatisfied ; Mhether he hath ſuch an E- 
tate, as that he may make a Leaſe foz te years out of it; and 
whether the Leſſee upon ſuch a Leaſe may maintain an Ejectione 
brmz ; Foz it was much inſiſted upon, and very ſtrongly urged 
at the Bar to the contrary ; but onely that he Could have the 
quaſi as a pledge, 02 as Tenant at ſuſterance, until the 
Kent was paid'; But all the Juſtices reſolved, that he had ſuch 
an Cltate, that he might make a Leaſe, and that this Leaſe 
was god, until the Kent was paid: And it is quaſi a conditional 
Inheritance which thall go to his Yeirs and Iſligns , but al- 
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| rn 
ways determinable upon the payment of the Rent, as in the Caſe 
in Littl.74. Feoffment reſerving Rent, upon condition to te⸗ente 
and retain until he be ſatisfied; it is no abſolute defeat of the & 
fate, but a retainer as a pledge. Vid. 44 Af, Pl. 3. 21 H. J. 7, 
38 Ed. 3. 5. Dy. 375. 14 H.8.4. Co. 8. fol. 96. The fourth que: 
ion was, Whether this Rent of 101. due and demanded be: 
koꝛe the Fine levied (at which time foꝛ non-payment no uſe could 
beraiſed) Ind afterward rhe Fine is levied, and then a Dj. 
ſtrels is taken foꝛ the Kent due, befoze the Fine levied, and af: 
terwards —— lued thereupon ; whether this gives Title 
of Entry to William Fiſher : And in this point the Juſtices were 
divided; Fo2 Houghton and Doderidge held, that he had not any 
Title to enter; Foz this Rent being due befoze the Fine levied, 
by the lebying of the Fine the uſes were raifed, and not betone, 
and that cannot extend to the Kent foꝛmerly arrear ; Foz it 
to be arrearages after the uſe raiſed, and there ought to be a di 
ſtreſs taken foꝛ that Rent which is arrear after the uſes raiſed, 
and not to any Rent befoze ; Foz the woꝛds are, If the Renc be 
behind, and diſtreſs taken, and Replevin ſued z Then, &c. which 
cannot refer to any Rent due befoze the Fine : But Croke and 
Montague held, that the Fine levied, and the firſt Jndenture, 
$ Jac. (which was befoze the Rent due) were but ar\aſlurane 
And therefoze being levied, hath his fo2 the raiſing of u: 
ſes, and is guided by the firlt Jndenture, which was long time 
befoze the Rent due; Foz the execution of all things erecutoy 
reſpect the oꝛiginal act, and ſhall have relation thereto, and all 
make but one act, although done ar ſeveral times; as the Carl 
of Rutlands Caſe, covenant to levie a Fine of 100 acres within 
the year ; the year erpires, and a Finets levied of 80 acres, the 
Fine (hall be to the firſt uſe. Aſo there is no cauſe of entry, but 
koꝛ the Diſtreſs taken, and the Replevin ſued, which are both af- 
ter the Fine: TUherefoze they held, that he might well enter, 
But if the Diſtreſs had been befoze the Fine levied, and the Re- 
plevin after,it might peradventure have ben otherwile ; Where- 
koꝛe fo2 this point they would adviſe, Vid. Co. lib. 2. fol, 93, Bu- 
chams Cale, lib. 1. fol, 99. Wades Caſe put in Shelleys, Co, 9. 
fol,7, Dy.291. 


The King verſus the Executors of Sir John Daccombe 
; in the Exchequer. 


1 Ing James made a Leaſe to Sir John Daccombe and others, 
of the p2oviſion of Wines foz his Majeſties houſe fo ten 
rears in trult fo the Earl of Somerſer : They made a Leale fot 
all the term beſides one ntoneth, rendꝛing 900 1. per annum. The 
Earl Somerſet being afterwards at of Felony, the que⸗ 
tion was, whether the trult which was fo2 the ſaid Earl, was 
foxeited to the King by this ttatnder ; Ind it was referred — | 


— 
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dl che Juſtices of England, by command from the Ring, Therut 
—— ronidered of; and to certifie their opinions: And now Ta: fiel 

ec Chet Baron delivered all their opinions to be, that this truſt 

. 7, | was forfeited to the ung: And that the Executoz call be cem- 


pelled in equity to aſſign the reſdue of the term, and the Rent, 
to the king: And he cited a Cale to be adjudged 24 Eliz. where 
one Birket had taken Bond in anothers name, and was after- 
wards outlawed, That the King Would have this Bond: Aud 
that in 24 Eliz. one Armſtrong: being Leſſee fo2 years, aſſigned. it 
to another in truſt foz himſelf ; and being attainted of felony, this 
truſt was foxfeited tothe King. But he laid, they all held, and 
ſo it was reſolved in Cale, that a truſt ina Frehold 
was not fozfeited upon attainder of Treaſon, Note, This Caſe 
I — _ = Report of Humphrey Davenport, who was of Counſel 
in Lale. 


The King verſus John Death, in the Exchequer, Trin. 15 lac. 


]T was found by inquilition, that one York had recovered in an (2 4) 
Action upon the Cale, foz wozds againſt Iohn Allen 500 J. Ar⸗ 
terwards lohn Allen and Edward Allen purchaſed Land in fp, 
and aliened it to Iohn Death; York was outlawed, and ſo his 
Deut re:amefozieitedto the Ring: The queſtion was, whether 
the King ſhould have execution of the moity of the moity of Toh 
Allen, 02 the entire molty ; And it was reſolved, that he thoul 
have the entire moity, altyough York (hould have had but the 
moity of the moity : But the Debt coming to the King, he ſhall 
by his Pꝛerogative have execution of the entire moity: And it 
was adjudged accoꝛdingly. 


Dalton verſus Barnard, Trin. 16 lac, rot. 


Reſpaſs : UUlhereas he was ſeiſed in foe of the Mannoz of (25) 

Rus kington in Ruskington, and Leſingham ; and he, and all 
whole Eſtate, ac. have had Eſtrays within the Mannoz, as to 
his Mannoꝛ appertaining : That the Defendant 9 Octob. 15 lac. 
one Ore coming as an eſtray into the ſaid Pannoz, apud Le- 
ſingham afozeſaid, to and carried away: The Defendant plea- 
ded Non culp. and found foz the Plaintiff, and moved in arteſt 
of Ju t, that the Ven. fac. was ill awarded; Foz the Ven. 
fac. is of Leſingham, where it ought to habe been of the Man⸗ 
noz of Ruskington, 02 from both Uills (viz.) R. and L. Sed non 
allocatur; Fo2 it Doth not appear, that the pꝛeſcription was in 
queſtion, as now it ought to be bought: But the Treſpals be⸗ 
ing alledged in L. and he pleading Non culp. which may be, foz 
that he never tok the Ore, 02 toꝛ ſome other caule , the Ven. fac. 
— 7 well awarded: Wherefoze it was adjudged foz 
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other, the Jury gave a ſpectal Uerdict to this effect ; The Pao 
of Deynre was ſeiſed of the Advowſlon of Norton, appꝛopꝛia⸗ 
ted to their P2iozy, and alſo of the Vicarage of Norton, which 
Uicarage was endowed with the Altarage and [mall Tythes : 
And this Appꝛopꝛiation and Endowment was in the time of King 
John; and ſo continued until the Reign of H.6. when, the 
P3io2s Petition to the Pope, in regard the Pꝛioꝛy was pz, fic, 
the Pope granted by his Bulls, Quod de cætero, the Pzioz ſhould 
appoint one of his Monks to officiate the Cure, who Could be 
removable ad nutum Prioris , &c. And whether the Uicarage 
was hereby diſſolved, was the queſtion ; Ind it was argued at 
the Bar by George Croke and Davenport foz the Plaintiff, and 
by Ctew and Noy foz the Defendant. And koz the Plaintiff 
ſaid , that in regard here was not any Act of the D2ding- 
ries, noꝛ any Licence from the King, it might be objected, that 
the Uicarage ſhould not thereby be diſſolved. But it was there- 
to anſwered, that the want of either of them cannot let aft this 
Wiearage ; Foz the Odinaries act oꝛ concurrence was not re- 
quiſite, it being god enough by the Pope onely; becaule at that 
time the Pope was ſupzeme Oꝛdinary, to whom the inferiour 
Oxdinartes ſubmitted ; And it was god allo without the kings 
Licence, — that the making and endowing were Dpyiri: 
tual Its, and done by the Ozdinary, the Patron not havi 

any thing to do therein; Then, eodem modo quad factum eſt diſ- 
ſolvitur ; As in 14 H.5.16. it is ſaid, that the making of a Liz 
car is a Spiritual Act: The Statute ot 15 R. 2. cap.s. enacts, 
That upon every Appꝛopꝛiation, #c. the O2dinary of the place 
ſhall pzovide, that the Vicar be well and ſufficiently endowed; 
ſo as the power of the endowment is given to the Ozdinary 
onely : rer Which 
was —— intent ot the te ( which was alſo defective) it 
was afterwards pzovided by the Dtatute of 4 H.4. cap.1 3. that 
in every Church appzopxiated, one chould be ozdained Uicar- 
perpetual, and be canonicallyinſtituted and inducted, and con- 
veniently endowed by the diſcretion of the Oꝛdinary; Do it is 
plain, that the Uicar was to be endowed by the Oꝛdinary onely. 
And the Book 40 Ed. 3.27. ſets down how a Utrar was made by 
the Ordinary, by the conſent of the Parſon and Patron: But 
the Bok laith that the Oꝛdinary might do it by the conſent of the 
Parſon ſole : Ind further, that it maybe done without licence 
trom the Ring; Foz he takes nothing from the Tempozality) 

but onely from the Spirituality ; As alſo, that the Ozdinary 

may take reſtitution to the Patſos again, if the Parſonage 

Gould happen to be to po: And the difference is there taken by 

Mowbray, when a Lay⸗man gives Lands to one who is a Ui⸗ 

car, and when the Uicar is endowed by the O2dinary of the 

Parſons Land, at. Foz in the firſt Caſe the Ozdinary hath no p0- 

wer to di{olve the Vicarage, as to the Land; dat e 
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the other, Vid. 20 Ed. 3. Annuity 32. 16 Ed. 3. Annuity 24. & Br. 
152. J. And theretoꝛe in regard the Oꝛdinary might have dillol⸗ 
ved it without the allent ot any, The Pope then, who was ſu- 
eme Odanary, might have done it: And he agreed, that to t⸗ 
very Appꝛopꝛiation, the Patrons aſſent and Kings licence are ne- 
ceſſary; Foz the Patronage is a thing Tempozal, but the En⸗ 
dowment of the Uicarage is ſpiritual, and (o is the diſſolving 
thereof ; As it is ſaid in Grendons Caſe, Plowd.497. which fully 
pzoves this point, That that which the Oꝛdinary of the Dioceſs 
might do, the might have done, who had ſupzeme Ju- 
nſdiction over all Oꝛdinaries; Ideo fruſtra fit per plura quod fieri 
poteſt per pauciora. But admitting there Could be any Detect 
therein in this Cale, yet it is found by the Jury, that in reputa⸗ 
tion, it was diſſolved at the time of the ſurrender of the Pziozy: 
And it is alſo found, that the Paozy received the pꝛolits to their 
own uſe ; and that at the time of the ſurrender there was not 
any Uicarage; And that it was then accounted to be diſſolved: 
Which, whether well oz ill, is not now to be diſputed ; Foz the 
Law pzeſumes that all things neceſſary thereto were then done, 
Concurrentibus hiis quæ in jure requiruntur. Vid, Co. Rep.2. Irch- 
biſhop of Canterburies Caſe, But it was argued to the contrary 
on the other (ide, and four queſtions made in the Caſe ; Firſt, 
Whether a Uicarage-perperual may be diſſolved , after the 
Statute ot 4 H.4. And they held, it could not; Foz the Appꝛo⸗ 
puation makes him to be Uicar-perpetual, which runs aſwell 
to thoſe which are appꝛopꝛiated, as to thoſe which are not. Vid. 
Le Stat. the wozds whereof be, Shall from henceforth. Setondly, 
admitting it might be diſſolved; yet whether the Pope had any 
ſuch power to make an Ozdinance againlt this Statute: And it 
was held, he could not; Foz he cannot difpenſe with an act. in the 
affirmative : Admitting alſo, that the Uicarage might be diſſol⸗ 
ved by the Ozdinary, yet the Pope could not Diſſolve it; Fo? it 
appears by divers Statutes, that the Pope had not any right 
to meddle with any Idvowſons, Benefices, ac. Vid.the Dtatute 
25 Ed. 3, cap. 22. & 22 Ed. 3, of Proviſion and Premunire, Vide 
30 Aſſ. pl. 19. 14 H. 4. 14. N. B. 54. E. & 44 I. And in 11 H. 4. Hank- 
ford laid, that the Popes Bulls cannot diſpenſe with the Tem⸗ 
pozal Law, no2 meddle therewith, although they tend in ordine 
ad Spiritualia; AS appears 18 Ed. r. Munchenſies Caſe. à malto for- 
tiori, then, not with the Dtatute-iaw: And in the Statute of 
28 H. 8. cap. 16. it is fatd, that all Biſpenſations c. from the Bi⸗ 
chop of Rome were void, and of no foꝛte, contrary to the Law of 
the Land, and timorouſiy ſuffered, ac. Then, when the Law pꝛo⸗ 
rages. Thirdly, admiring al che ther yer ches Zuruf is 
6 yz, | a yet n | l 
not lutticient; Foz although the rule, Eo ligamine, &c. is true, 
ret herein be not any ſufficient wo2ds for diſſolving,no2 any which 
tant amount, 1103 [0 much as that the 2102 (hall take the * ; 
ut: 
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but onely, that the Uicar Gould be governed, and be ad nutum 
Prioris, &c. Fourthly, the Jury concluding, that it the Plaintiff 
had title, then they found toz him; it not, then kot the Defendant, 
The Plaintiff here hath not any title; Foz the King grants unto 
him the Rectozy 02 Pat e, A the Uicarage cannot paſs from 
the King thereby, as it chould do in the caſe of a common perſgy 
17 Ed. 3. Grants 57, And whereas it was alledged on the 
ſide, that the beginning of Uicarages was in the eighth year gf 
King John; Noy thereto anſwered, that if their beginning de 
known, it was in Ann. 8 H. 3. and foz that purpoſe cited Hoye. 
den, fol. ult. de vita Will. Conq. And he ſaid, that a Parſonage 
and Uicarage are two diſtinct Eccleſiaſtical Senefices, and the 
Parſon.and Uicar both have Curam animarum z. the Parſon ba. 
bitualiter, the Uicar actualiter. Vid.31 H,6.14, 17 Ed. 3:76. 5 Ed.. 
Quare impedit 165. And that although the Uicarage be Spiri 
tual, vet the Coꝛpoꝛation is a thing Tempozal, which the 
cannot diſſolve, as himſelf hach confeſſed; Foz when he difſyl: 
ved the Ozder of Templers, he ſaid, Licèt hoc de jure non poſſu- 
mus, volumus tamen de plenitudine poteſtatis, which was done in 
5 Ed. 2. yet they were not Diſſolved here in England till the 17 Eq, 
2. and then by authoꝛity of Parliament ; And a difference was 
taken, when a Vicarage is diſſolved into a Parſonage-purſer- 
tative, there is not any lols oz pꝛejudice to the King ; Foz what 
is loſt in the one is gained in the other, and they both grow to: 
gether : But when it is diflolved into a Parſonage-app2opnats- 
ry, it is now come in manum mortuam z Ind the King thereby 
all foz ever loſe his Title of Lapſe; Ind therefoze Trio, 3) El. 
Auſtins Caſe, It there be an union of a Uicarage to a Deanand 
Chapter, oꝛ Colledge, it ought to be with the Kings conſent. Vid. 
Temp. R. z. Grants 104, 6 H. 7. 13. 50 Ed. 3.26. In the Argument 
of this Cale it was laid, that a Donative cannot fall in Lapſe, 
but the Patron may loſe the pzofits thereof if he will: But if 
any take the pzofits from him, he cannot maintain an Action, but 
he ought to put in his Clerk, and he maintain the Action. Vid. 
33 Ed. 3. Aide 107. 6 H,7.14. 17 Ed. 3.45. And at another day in 
arguing this Caſe, a Cale was cited betwirt Parry and Bancks 
12 Jac. in the Exchequer, A Parſonage was appzopnated to 
the Deanry of S.Aſaphs in 24 H. S. and a Uicarage endowed ; 
nd afterwards the in 24 Eliz, diſſolved the Uicarage, 
and Parry pꝛetending that this Uicarage was not diſſolved, but 
that it was in the Kings hands by Lapſe,obtained a Pꝛeſentati⸗ 
on: And it was reſolved by the Barons of the Exchequer, that 
after the Statute of 3x H. 8. which made Parſonages Lay-fes, 
the Oꝛdinary may not diſſolve the Uicarage, when the Parſo- 
nage is in a tempoꝛal hand;fo2 that ſhould be to deſtroy the Cure: 
But being in this Caſe appꝛopꝛiated to the Dean, it ſo remaining 
in his hands, may very well be diſſolved : Ind: accowding here 
unto was the opinion of Juſtice Doderidge. | 
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| Salkold of Skelton, quod ride ance pag. 
Jon Caſe was now moved again, That the Defendant, 


although he did not make his Jvowtzy to have retomn, 
Gould norwiranding have ä have retozn ; 
Foz it appears by the Defendant took 
them; ſo hehad "leſſon Indrhatyrhe eplevin ſued, they 
were delivered to the Plaintiff : Myheretoꝛe when the Urit is 
abated, n the retom of them ſhould be adjudged 
to the Defendant , that he may be in ſtatu quo prius: As it the 
Plaintiff were non ſuited befoze the Declaration, the Deten⸗ 
dant chould habe retom ; But there the reaſon is, becaule he is 
pzevented ol his Avowzy, ſo as he cannot make it: And ot that 
opinion was all the Court, That retoꝛn — be awarded in 
this Caſe, and in every Caſe where it appears, that the De⸗ 
fendant was in polleſſion of the Beaſts, ar. i they be delivered 
by Replevin, 36 H. 6. 35. 


Hurleſton verſus Woodroffe . 


Dr.. Duppoling that he let certain acres of Land, Et unum 
ovile , Anglice a Dhep-walk , cum pertivenciis in D. foz 
_ rendzing _ And foz Rent arrear he bzought the J- 


pleaded- Non debet, and found foz the 
Plant; And it was moved in arreſt of Judgment, that this 

laration was not god, becauſe a Dhep-walk is but in na⸗ 
ture of Common, which cannot be demiſed — And 
the Declaration not mentioning it to be by Derd, was not god: 
But Houghton ſaid, they have ſuch phzaſes in Norfolk; That 
it is known by the name of Land, and there be Leaſes of Land 
with the Shæp⸗walk: Allo, if it ould be taken as Common, 
not being demiled with the Land, yet by the name cum pertinen- 
tis, it chould be intended to be appurtenant, and to paſs without 
Ped, as Land with the Advowſon, and a Rectozy with. the 
Tythes : And the Uerdict fi Quod deber, it hall be inten- 
ded, that it was a god and available Leaſe ; —— it 
was * koz the Plaintiff, 
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. fox it is out of the Statue 7 H. 8. and 21 H. 8. Ind the Court 
at firſt were in much doubt thereof; But afterwards, upon con 


— 
* © © © Samuell verſus Hoder. 
Eplevin againſt two; The one pleads Not guilty, The ot 
Rites, 1 in a 122 et 


upon it was demurred, and-adjudged foz the Avowant, and 
the J\ſue was after tryed, and found foz the Defendant, and 
Damages and colts aſſeſſed foz both: Ind now moved, that 
no Judgment Gould be given fo2 the Damages and coſts, 


ſideration of the Statute which gives colts to the Defendant m 
every Action where the Plaintiſt chould have Coſts , they 
held, that the Avowant Gould have colts; hut adviſed him to 
releaſe his Damages, and to take his Judgment foz the colty, 
and to have return; And ſo it was adjudged, Vid. Paſc. 38 Eli. 
rot. 892, betwixt Chapley and Hyſley like Judgment was gi⸗ 
hem And Mich. 44 and 45 Eliz, betwixt Mackworth and Shep- 
1d. , p . 
| Bradford verſus Woodhouſe, Hill 16. Iac. rot. 416. 


Rror of a Judgment in the Common Bench: Upon a Nihil di- 
cit, the Erroz was aſſigned, becauſe Bradford being an Iz 
toꝛney, had bought. an Action of Debt there, and demanded 
101, upon eight ſeverall retainers; Firſt, becauſe the Beit 
dant there as Dalicitoz to Dir Thomas Elvys, retained him to 
pꝛolecute an oziginall Mrit of Treſpaſs foz the ſaid Dir Tho- 
mas a gainſt one Williamſon, and to be Attozney foꝛ the ſaid Dir 
Thomas Elvys, quamdiu placuerit the Plaintiff and Defendant, 
capiendo his fœs, and expences of ſuit of him: And — 
that he pzoſecuted the ſaid UUrit , which continued 
Terms, and that he laid out therein to divers Officers 138. 4D, 
and 10 8. were due unto him foꝛ Fes, ſo as 23 8. 4 d. were due 
unto him; per quod Actio, &c. The ſecond retainer was by hum 
fo2 the ſaid Dir Thomas Elvyes to be his Dalicitoz in the Rings 
Bench, quamdiu placueric the Plaintiff andDefendant, capiendo 
his Fes, ac. And alledges, that the ſuit continued there ko; 
four Terms, wherein he was Solicitoz, and had therein laid 
out ſuch a ſumme to the Officers,#:, Foz which, ac. et fic de alis; 
But thie of tyem were upon his own retaining the Plaintiff 
in his own Actions: And it was moved, that the Judg⸗ 


ment was erroneous; Fo2 although an Attozmey may have 


Debt fo his Fees, and ſummes of money which he diſburleth, 
yet it ought to be againſt him koꝛ whom he is Attozney, who 
is the Maſter, and not againſt the ſervant, oz ſolicitoꝛ who 
onely retained him, and who hath not any pꝛolit thereby » 
noz is there any conſideration foz which he Gould be charg- 
ed; But upon the firſt motion (abſente Doderidg) it was ruled 
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ruled upon reading of the Recoꝛd, that the ſervant retaining 
—.— of him the ſaid Fees, It is a god contract; and that 
the Action well lies; And it was therefoze compared to the Caſe 
one pꝛomiſed to a Durgeon 10 l. foꝛ curing another, 02 
to a Carpenter to make an houſe foz I. S. he will pay foz it; 
Ind to Simpſons Caſe, where one pꝛomiſed to a Tayloz, that 
if he will make a garment foz one of his ſervants he will pay 
him; That an Action of Debt 02 an Aſſumpfit well lies in ſuch 
caſes; Do here, becauſe theſe are Acts, as Acts done by him who 
makes ſuch a contract, and they be lawfull Acts; But to main⸗ 
tain ſuch a ſuit foꝛ another is not lawkull; And the Judgment 
without any further day given was affirmed, Vid: Dy. 256. 


Haydon werſus Mynn, 


Rror of a Judgment in Debt in the Common Bench, and 

aſſigned; Whereas the Defendant appeared by I. S. his 
Attoꝛney, and Judgment was given againſt him by Nihil di- 
cit; That the ſaid I. S. was no Attoꝛney of the Common Bench 
at the time of his appearnce, no2 at any time within the ſaid 
Cerm: And the D ant pleaded In nullo eſt erratum; And 
becauſe it that the Defendant appeared by the ſaid 
L. S. and i d untill another Term; So the Court admit⸗ 
ted him to be an Attozney, and it is againſt the Recoꝛd to ſay 
he is not an Attozney: Allo if he were not an Attomey of Re⸗ 
co2d bekoze, yet this admittance of the Court doth implicitly 
admit him to be an Ittozney in this Action, and he is a god At- 
tozney in this ſuit; Wheretoze this cannot be aſſigned foꝛ Erroꝛ: 
And althoughthe Defendant inthe Common Bench hath bzought 
a UUrit of Error, and it is not demurred upon this Erroz aſ- 
ſigned ; Pet it was held that the now Defendant may well take 
advantage thereof, and that thts plea; In nullo eſt erratum, is in 
nature of a demurrer;7ZUhyerefoze the Judgment was affirmed. 


Sir Edmund Button verſus Awdley. 


Rror to reverſe an Outlawzy: The Erroz aſſigned, fo2 that 
the Outlawzy being in Suſlex, the Outlaw is returned 


after the quinto exactus ideo utlegatus eſt, and Doth not ſay, per 


Iudicum Coronatorum: And foz this cauſe it was reverſed, 
| -  Sirfohn Brett verſus Cumberland, 
Ovenant: The Caſe was, Sir Iohn Brett, and Margaret his 


A wite as Allignee of King H. 8. and Nueen Eliz. bꝛing a Writ 
of Covenant againſt lohn Cumberland, Executoz of William 


| 1 : Fo2 that Queen Eliz. by her letters patents, da⸗ 


Anno 26, Regni ſui letter unto the ſaid William Cumberland 
- | xx one 
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one Water⸗mill in Southill in the County of Bed. foz 31 years; 
wherein are theſe words Et prædict.VVillielmus executores & aſ- 
ſignati {pi prædict. molendinam & domus, & ædificia inde ſufficienter 
reparabunt, and ſhallleave them ſufficiently repaired, and Mil- 
ſtones therein; And ſhews, that Eing Iames in the 12 pearofhig 
reign, grant d unto the Plaintiſt che reverſion, aud that V Villi- 
am Cumberland-dyed poſſeſſed, and made the Defendant his Exe⸗ 
cuto:; And that after the grant tothe Plaintiſt, that neither the 
laid V Villiam Cumberland in his life-time, noꝛ the Defendant 
after his deteale. had Cuffictentiy repaired the laid Wills, but 
ſuikered them to goe to Decay inthe timoer, and ſhe bos in certain 
ty haw; and that he did not leabe any mil⸗ſtones at the end 
of the Term; Foꝛ which, xc. The Defendant pleadg, that 
William Cumberland aſſigned over ali his Eſtate 43 Eliz. to 
William Fiſh, who entred, and paid the Kent to the Queen, and 
afterwards in prim. Iacobi pa d the rent to the Ring; and ſince 
the reverſion was granted unto the Plaintiſt, paid the rent un⸗ 
ſo the P aintiff, which he accepted: Er hoc, &c. And upon that 
the Mlaintift demurre d; Ind this Cale was oftentimes argued 
at the Bar: The kirſt queſtion was, whether thele wozds in 
the patent, to which the Qneens ſeale was onely affired, ſhall 
enure as a Covenant to bind the Leſſee and his Aſſignez: 
And it was reſolved, that it ſhould, foz the Leſſee takes thereby, 
becauſe-tt is matter of Recoꝛd; Although in ſhew they be the 
wozds of the Leſſoz onely, yet he accepting thereof, and enior⸗ 
ing it, it is as well his Lovenant in facto, ard ſhall bind him 
as ſtrongly as if it had been a Covenant by Jndenture, Vid. 40. 
Ed. 3. 5. 45 Ed. 3.11. 38 Ed, 3. 8, Paſch, 8. Iac. inter the 101d 
Ever and Strickland. The ſecond que ſtion and the mote difficult, 
waz, whether the Allignee of a reverſion. who hath accepted the 
rent from the Allignee of the Term, and fo taken him fo! his 
Tenant, ſhall charge the erecutoz of the Leſſee foz this bzeach 
of Covenant made after the Fſſignment of the Term, and af- 
ter the Aſſignment of the reverſton ; And as to this point it 
depended long in queſtion; And after much argument it 
was at length reſolved, that he was chargeable with the 
beach of this Covenant, and that the All ignee of the rever- 
ſion ſhould have the Action, by the Statute of 32 H. 8. Foz 
it is à Covenant in Fait, and by the expzeſle woꝛdz runs along 
with the Land: And notwithſtanding the Aſſignment , the 
Covenanteꝛ and his Ext cutoꝛs are always chargeable; and that 
neither by his aſſignment over of his Estate, noz by any Act 
that he can doe, can he diſcharge himcelk oz bis erecutozs, who 
are chargeable by the Act of their Teſtatoꝛ, having et, as long 
as the Le\ſoz continues the reverſion in him; Foz the execu⸗ 
toꝛs are not chargeable, dy reaſon of the pꝛibity of contract, but 
bpreaſonof the covenant it.ſelf, and by the expꝛelle _ 
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Statute of 32 H. 8. ſuch remedy as the Leſloz might have had 
againſt the Leſſee, oz his Executozs, ſuch remedy the Ilſignee 
ſhall have againf them, it being a Covenant in Fait, which 
the Land: Sut otherwiſe it is of a Covenant in Land, which 
is onely created by the Law, oz of a Rent which is created by 
reaſon of the contract, and is by reaſon of the pzofits of the Land, 
wherein none ts longer c with them, then the pzivity 
of the Eſtate continue with them: And this Covenant may charge 
the Iſlignee who yath the £ftate, and the Leſſee and his Ex⸗ 
ecutozs who made the Cobenant all at one and the ſelf ſame 
time; But execution ſhall onely be againſt one of them: Foz if 
he ſue an Action againſt the one, and after againſt the other, as 
he well may doe, il he take ſeverall executions. he who ts laſt ta- 
ken in erecution ſhall have an Audica querela: Mhetetoze it was 
adſndged fo: the Plaintiff, Vid. Co. lib. 3.fo1.21.1ib.5. fol.16, and 
24 Dy. 27,& 114. Nat. Br. 146, Temp. Ed. 1 Covenant 16,and 28. 


Hill verſus V Vade, 


A $ſumplic, in conſideration that ye would bur ſuch N and of 
the Defendant, and pay unto him 40 1. fox it; The Defendant 
p20miled to pay unto the Plaintiff 91. which 1. S. owedunto the 
Plaintiff, when he ſhould be thereunto required: And alledgeth 
in tao, that he bought the L and, and paid 401, foꝛ it and that 
the Dcfendant, licèt l æpius requiſitus, Had not paidthe 9 l. Alter 
verdict, upon Non aſſumpſit pleaded, and found fo: the Plain« 
tiff, It was moved in arreſt of Judgment 

on was not good, becauſe there was neither time no: place al- 
ledgedof the requeſt: And although Gwyn fox the Plaintiff of- 
tentimes moved, that it was not matertall, becauſe the Beten⸗ 
dant pleaded Non aſſumpſit, and ſo hath not taken advantage 
thereof; The Court reſolved, that fozaſmuch as it is a ſtran⸗ 
gers debt, and was no duty by the Defendant befoze the pꝛo⸗ 
miſe, noz payable but upon requeſt, and ſo no beach untill re- 
queſt be made; Therefoꝛe to enable the Plaintiff to the Acti⸗ 
on, an expꝛeſs requeſt ought to have been alledged, and a ſ pi- 
us requiſitus will not ſerve : And Houghton Juſtice took this dif- 
ference, where a requeſt is upon a duty; as if J ſell an houſe fox 
51, tobe paid upon requeſt, there a lcet ſæpius requiſitus is ſutũci⸗ 
ent, and where it is upon a collaterall matter; Foz there he ought 
actually to alledge a requeſt, although Jſue de iopned upon 
the Aſſumpſit: And this differente was amd in Griggs Cale 
in a norit of Error: And ſothe opinion of the Court was againfi the 
Plaintiſt: Et adjournacur, and afterwards fo the Befendant. 


Dandridge verſus Iohnſon Parſon of Burghfield. 


| PRokibirionwag prayed to ſap a ſuit in the fpiritnall Court 

oz Tythes of a Fulling-mill, noherein he ſuggeſted in the 

Mutual Lourt, that the Defendant there by his il 
rr 2 u 
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Fulled every wel fo:ty Clothes, and did gain by every cloth 
2 $, Wherefoze he demanded the Tythes, wyereas by the Law 
of the Land he ought not to demand T3thes of ſuch And 
upon this ſutmiſe onely, that by the Law of the Land Tyt 
are not payable, a ibition was Foz Doderidge 
laid, that of ſuchthings whereof the gain comes onely by la⸗ 
bour of men, Tythes are not payable; But of things renovant, . 


Fawnes Caſe in the Court of Wards. 


ON? Brediman was endebted to Richard Coles by a Statute 
in 2000 l. Coles made his Feme Executrix and Dyed; Dhe af- 
terward married with Edward Fawne, who was endebted tothe 
King , by Bond /acknowledged in the Court of Wards; He 
and his Feme by Pedenrolled 14 lac. in the Court of Wards, 
aligne unto the King that Statute foz the payment of the 
ſaid debt And whether this Allignment were god, oz void 
by the Statute of 7 lac. which enacts, that no debt (hall be 
aſſigned to the King by his debtoz Accomptant, oz other then 
luch debts as did befoze oziginally —— due to the Kings dedt⸗ 
92 Acc t bona: fide, and that all other Aſſignments Could 
be void; It was reſolved by the two Chief Jullices, and the 
Chief Baron, that this was a god ment; Foz alt 
this debt is not due unto him oziginally, but in right of 
wife, who had it from her Tiltatoz: yet fozaſmuch as they 
the ſole Intereſt therein, and the Baron who is the Kings 
diſcharge it by his releaſe , Jt was reſolved that it was all one 
as it it had been made to him in his own name, and within 
the meaning of the makers of that Act to be Aſſigned; Foz the 
intent of that Statute is onely to reſtrain Aſſignment of debts 
which are not due to the Debtozs themſelves, bur aſſigned to, 
92 by him to other pcrſuns; Uherefoze it was reſolved that this 
ignment was god, and that p2oceſs ſhould be awarded fot 


the levying thereof. 


Pincomb werſus Thomas, 


ON? lets a Tenement, a Cloſe whereof was a Md, and 
commonly known by the name of a Mod, and iy the Leaſe 
was an exception all ſaleable Mods now growing, o: which 
tall grow hereafter, which have been ſold by the Loꝛd of the 


demiles, with kr Entry, Egreſs, and Regreſs, fo felling, ma- 
king aud carrying of the ſame at all times convenient: whe- 


ther the ſoyle of the Md was paſſed hereby, was the queſt⸗ 
ion; And reſolved by all the Juſtices clerly, that in this Caſe the 
ſoy] was uot excepted, but paſſed to the Leſſee, 5 


* * 
2 2 


* n 


J , / ci i. 


JacosBi Regis in Banco Regis. 


E 


Gray verſus Gray, 


Due upon an obligation ka perfoamance of an award, 
which was, that the Plainrift chould not pzoſecute noꝛ pꝛo⸗ 
exd in the ſame , in ſuch an Jenon; Ind it was held by 
the Court to be 22 award. Vid. 3. 6 H. 6. 23. 18 H. 6. 9. 5 
H. 7. 2. 19 Ed. 4. 1. , if was agreed, that the award 
being, that he ſhould not pzoſecute in ſuch an Action in the ſame 
Term, that the entry of Continuance from Term to Term is 
not any bzeach; Ind by Doderidge and Houghton Juſtices, if 
one be obliged that he hall not continue ſuch a ſuit, if he con⸗ 
tinue it by Attozney, it is a bzeach of the Obligation; But it 
r enter the Continuance without his pzivity, it is 
no beach. 


Egertons Caſe. | 
Ex upon a Judgment in the Common Bench in a Urit 
ha 


of Covenant, where two Erroꝛs were ally ned, Firlt, fo2 

t a Fine being levied by Jndenture, declared che ule to be 

to the wife of 1. 8. And the Court of Common Bench adjudg- 
ed it to be an Eſtate fo2 like, whereas it is not ſo expꝛeſled; 
And as to that point the Judgment was affirmed; Foz Dode- 
ridge ſatd although the Fine be but as a grant, yet an Eſtate 
fo: life may paſs. Vid. Cok. 1 fol. 106. Shelleys Caſe. Another 
Erro2 Aſſigned was, that the Covenant was foz the Tene- 
ment ca ned Broceknouſe in parochia de D. in tenura Willielmi Frit- 
ton, And ſo the firſt Declaration was; but the ſecond Declara- 
tion is of the Tenement called Broceknoule in parochia de D. &c. 
But Juſtice Doderidge ſaid, that in regard there is ſuch pꝛe⸗ 
le certainty befoze, it is no materiall variance; and pꝛincipal⸗ 
foz that the ſecond Declaration is but à recitall ot the firſt, 
and refers it ſelf thereto ; Foz it begins, alias prout patet per re- 
cordum, &c. Mhereto the Court agræd; and the firlt Judg- 
ment was affirmed, | 
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Willis verſus Neilder. 


Reſpaſs : Foz that he tk and carried away 
apud D. the load of wheat, being ſevered 
's foz Tythes, contra pacem, &c. the 

words, vi & armis: After verdict foz the 
Plaintiff, upon Not guilcy pleaded, it was 
moved in arreſt of Judgment, that the Bill 
X Could therefoze abate;Foz it is the eſſential 
part of the Declaration, which induceth to 
have a Fine fo2 the King ; And it is not aided by the Dtatutes of 
Feofayls : And ol that opinion was the whole Court; Where: 
koꝛe Judgment was given foz the Defendant. And a Preſident 
was chewn, Hill. 13 Jar, betwixt Welſted and Taylor, where 
Judgment was reverſed foz taking a bag of money, becauſe vi 
& armis was omitted, being aſſigned foz Erro2, 


Smithſon verſus Cage. 


(2 Jectione firmz : Upon evidence to the Jury at 5 Bar, à 
) E. queſtion was moved; There being a Copy-hold e 
called Symonds, whereo divers Copy-hold Lands were apper- 

taining ; The ſaid Meſluage called Symonds, cum pertinentis, 
being ſurrend2ed to the Loꝛd, and all his right therein, whether 
by that ſurrender the Copy-hold Land ſhall paſs, oz onely the 
ſaid houſe, with the Curtilaps thereto appertaining : And Yel- 
verton the Kings Attoꝛney, and Walter, moved, that incaſe of a 
Copy-hold, the entire Land Could paſs: But all the Court held, 
that it is all one in caſe of a Copy-hold and Fre-hold ; Ind that 
nothing ſhould paſs but the houſe, with the oꝛchards, yardsand 
by theſe woꝛds cum pertinenciis, A ſecond queſtion 

was moved, if Baron and Feme Copy-holder , in right of his 
Feme ſurrender out of Court into the hands of the Steward; 


and che was examined by him, it not being p2oved that he was 


Steward by Patent, noꝛ any ſpecial Cuſtom to warrant it; = 
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ther it was god oꝛ not; And they all reſolved that it was: And 
Montague laid, that he had known it to be ſo adjudged. 


Spicer verſus Spicer. 


Jectione rmæ: Tpon a ſpecial Uerdict,the Caſe was; That 
one Spicer was ſeiſed of Land in fe, holden in Docage, 
and deviſable in Garelkind; and deviſed it to his Fee foz yer 
life, paying 3 l. per annum to Thomas his ſon during his like; 
And that the Could take but two load of wod foz Fire-bote ; And 
if Ge died befoze the ſaid Thomas, then he deviſed all his Land 
to Richard his ſon, paying to the ſatd Thomas 3 l. per annum, and 
paying to ſuch one ot his liſters 205. and to another ſilter 20 s. 
The Feme dies, Richard enters; The queſtion was, what Eſtate 
Richard had by this Deviſe: And it was adjudged, that he had 
a fre ; Fo when e deviſed it to his Fee for life expzeſiy,#c, and 
to Richard generally, without limiting the Eſtate / and appointed 
him to pay to Thomas 3 1. per annum during his lite, that carries 
in it an intendment that he chould have fe (eſpectally when his 
father dies) by his Mill; That his ſon Richard Chall pay two 
other lummes in groſs, and none of them to be out of the pꝛotits, 
it is by intendment, and by implication a fe: Wherefoze upon 
the firlt argument it was adjudged foz the Defendant ; Foz they 
ſaid, that theſe things which have been ſo often adjudged, ought 
to reſt in peace. Vid. 4 Ed. 6. Tit. Eſtates 78. 29 H. 8. Br. Teſtam. 
18. Dy.371. Wellock and Hamonds Caſe, 32 & 33 Eliz. cited in 
Boraſtons Cale, Co.3.20,21, and Colliers Caſe, Co. 6. 16. 


Palfreys Cale, 


Ne Palfrey was endicted, that he was communis Barrecta- 

tor litium, & diſcordiarum inter vicinos ſeminator , & pacis 
Regis perturbator, in magnum contemptum Domini Regis, & malum 
exemplum aliorum delinquentium, omitting theſe woꝛds, contra 
pacem Domini Regis, vel contra formam Statuti: And exception 
was taken fo2 theſe cauſes, and fo2 that he did not alledge in 
what point of ſpecial matters he was a common Barratoz, 02 
where he was communis pugnator, 02 communis pacis perturbator : 
But this exception was not allowed; Foꝛ the Endictment was 
god without alledging ſpecial matter: But foz the omiſſion of 
contra pacem, &c. it was held to be inſufficient, foꝛ it is aneſſen- 
tial part of the Endicment : Ind therefoze it was reverſed, 


Fitz-Hughs Caſe. 


| Fu rer being endicted, traverſeth the Endictment : And it 


4. was found againſt him, and erception taken, becauſe upon 
the Doꝛſe of the UNrit of Diſtringas, it was retoꝛned, ä 
0 tius 
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iſtius brevis, &c. no2 the Sheriſts name: But it was held to be 
good enough, oꝛ if it were not, it Gould be amended; Foz the 
Ven. tac. being god, and there being the lame Jurozs who were 
retoꝛned upon tie Ven. fac. it was his ovn tault ; Foz he 

traverſeth ought always to bꝛing the Kecozd, and lwk to the 
retoꝛn ot Urits; Uheretoze it was held, that it Gould be amen 
ded ; But if the Ven. fac. had ban Album breve, without a retotn, 


it han been otherwiſe, foz that cannot be amended : Wherefoze 
rule 


was given accoꝛdingly, that it ould be amended. + - 
Booth werſus------ 


— fac. to have execution of a Judgment foz damages reto⸗ 
\ DJ veredin an Action of Trover and converſion againſt an Erecu- 
to2, who pleaded N»nques Executor, and Jflue thereupon; The 
Ven, fac. was, Ad triandum exitum inter partes prædict. in placito de- 
biti: And a trial was thereupon, and this matter was aſſigned 
in arreſt of Judgment; and held god by all the Court; Ind a 
Ven. fac. de novo was awarded, 


Patricks Caſe. 


He Patrick being out-lawed.upon a Quo Warranto bzought 
O againſt him foz of an Inne, bzoughta-TUrit of Er- 
ror to reverle the Outlawzy ; And the Erroꝛ ned, was, be- 
cauſe he was out-lawed per judicium coronatorum, and he doth 


not ew the name of any of the Cozoners ; And foz this cauſe 


it was reverſed, 


Smith verſas Bowyer. 

En of a Judgment in the kings Bench, where Debt was 

eee 
years, reſerved upon a Leaſe foꝛ years, an emi 
London of Lands in Norfolk: The Defendant as to two years 
arrearages pltaded Non detinet; And thereupon Iſſue was joy* 
ned: As to the reſidue, he pleaded, that the Teſtatoz entred into 
parcel of the Land demiſed ; And t Iſſue was allo joy- 
ned. — Tue was tried in Trinity Term in London; and 
the ſecond Iſſue at Norfolk Iſſiſes afterwards : But no conti⸗ 
nuance was made by Curia adviſare vult, from the day of the re- 
tozn of the Diſtringas in London, to the day ot the retozn of the 
Diſtringas in Norfolk; neither any entry of the Judgment reſpi- 
ted quouſque. The ſetond Jflue was tried as of right it ought to 
be in this Caſe ; And the want of this continuance was alli 
foz Error, and that it. was not helped by any ol the Statutes ol 
Feofaylt: But all the Juſtices and Barons held, that it is aided 
by the laid Dtatute, as well after Uerdict as hefoze, nr 


1 
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well where there be two Uerdicts, as where there is but one; 
Vid. Paſch. 10 Jac. rot, 104, Debt was bzought in the Kings 
Bench / upon four obligations to pay money; thx of them were 
tried in London in Trinity Term, the fourth was tried at Lear 
Aſſiſe after, and there was not any continuance from Trinity 
Term unto Lent Alſiſe, which was muchinlilted upon; And vet 
Judgment was given foꝛ the Plaintiff. 


Parker verſus Sir John Curſon and Dame Magdalen his wife; 
Intrat,plac,Coron, Hill. 16 Jac, rot. 433, 


[Nformartion fo the _ and himſelf ; Fo2 that the ſaid Feme 

being above the age of ſixtan years from 10 Septemb, 15 Jac, 
unto 9 Septemb. 16 Jac, did not repair to any Church; Mhere⸗ 
foze fo2 eleven moneths he demanded 2201, Mhereupon che 
Defendants appeared, and the Kecozd was entred, Et predict, 
Johannes Curſon & Magdalena veniunt, & prædicta Magdalena di- 
cit, quod ipſa non eſt inde culpabilis, & de hoc ponit ſe ſuper patri- 
am, & Attornatus Domini Regis ſimiliter: TUhich being tried at 
the Bar this Term, it was pꝛoved that che was ſuch toꝛ a great 
part of the time, and ſo to have excuſed her: Pet fozaſmuch as 
it was alledged that che was a Kecuſant both befoze and at⸗ 
ter, it was ſaid by the Court, that it ſhall not excuſe her; Fo2 
it chall be intended, that che obſtinately fozboze during that 
time, t. Mheretoꝛe che was found guilty foꝛ all the time, Ind 
it was aftervoard moved in arreſt of Judgment, that an Infor- 
mation lies not againlt 3are» and Feme fo2 the Recuſancy of 
the eme; to recover 20 l. the moneth ; Foz the Dtatute of 


(9) 


7 Jac. cap. 6. appoints, That if a Feme⸗tobert be convicted, jge 


Hail be commuted to pꝛilon; and if the husband redam her 
gut of pꝛiſon, he ſhall pay 101. per menſem : Do that Dtatute 
being Lex poſterior , Doth abzogate the fozmer Law in this 
int, that the husband Gall not be charged with the Recu⸗ 
ancy of, his wife, but onely at 10 l. the moneth; and not with 
this, but to redem her out of pꝛiſon: Sed non allocatur ; Foz 
this Dtatute doth not alter any of the fozmer Laws, but pꝛe⸗ 
(cribes, That a Feme- covert Recuſant being convicted, ik che 
after the moneths do not confozm her ſelf, che Gall be com- 
mitted to pziſon, unleſs the husband will pay 101. foz every 
moneth that che (hall be out of pziſon, and not confozmed, De- 
condly, That this Information is not god, becaule the offence 
i, alledged to be from the tenth of September, 15 Jac. unto the 
ninth of September, 16 Jac. which is thirtan moneths complete, 
except one day: Then being thirteen moneths, and he deman⸗ 
ding but foz eleven moneths, and it appears not foꝛ which of 
the laid moneths the penalty is demanded; the demand is un⸗ 
certain: As if one ſhould demand 201. upon a Bond of 40. 
and doth not acknowledge „ fo2 the reſidue, it is b F 
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Sed non — — — h he — — — [0 much 
as he might , vet it and toz the Detendants 
advantage, and the recovery be intended foz the eleven 
moneths, when che was firſt abſent ; Ind the addition of moze 
time is not material: And it was ſaid at the Bar, that ſo it had 
been befoze adjudged betwirt Smith and Wetherheard, in an 
Information fo uſing a Trade, not being Appꝛentice, ac. Thirdly, 
It was objeqed , that here was not any Jſſue joyned ; Fo; 
it is onely the plea of a 7c»--covert, and the 39» doth not 
joyn with her therein, and a plea by a Feme- tobert is void: 
And the Court doubted thereof at firſt; But it was after: 
wards moved, that the Docket was, Quod Johannes Curſon 
Miles & Magdalena uxor ejus, &c. placitant non culp, And it 
was thereto laid, that that was the warrant foz the Noll, and 
onely is but the miſ-entxy of the Clerk, and ought to bea- 
mended , and the hugbands name inlerted : But it was there- 
unto anſwered , that it could not be done, the Recozd being 
of another Term, and the Iflue joyned , being onely 
Mue of the F-»e ; The Uerdict palled upon that 
cannot now be amended ; Foz it was ſaid, that the 
ket-rolt is but foz remembzance to the Clerk, and 
fruct the Paſter of the Office of the buſineſs in Court, 
as à Kalender thereto; But when the Roll is made up, a 
of another Term, it cannot be guided by the Docket : 
allocatur 3 Fo it being manifeſt to the Court, that ther 
appeared, and the Pocket is, that they both pleaded, 
ſufficient guide to the Clerk to dzaw the Plea in both 
names: Ind when he omits the Bons, it is but the mi⸗ 
paſion of the Clerk, which chan be amended ; And it 
adjudged that it Gould be amended, and Judgment fo 
Platutiff. Vide 2 R. 3.17, 4 Elizab. Dy. 211. But note, | 
Baron and Feme plead , Quod ipſi non ſunt inde culpabiles, 
it is found, ccc. chis finding is ill, and cannot be amended; 
Joꝛ it wonld alter the Ille if it ould be amended, 
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| Sparham verſ Pye. 


Ction foꝛ theſe words ; Sparham did ſteal a Mare, or elſe God- 
win is torſworn : After Uerdict, upon Not guilty pleaded) it 
was moved in arreſt of Judgment, that theſe words de not 
actionable ; Fo2 there is not any Direct affirmance oz charge in 
them: But Richardſon foz the Plaintiff moved fox Judgment; 
Fo2 it is chewn in the Declaration with an averment, that God- 
win never \woze any ſuch matter, and then it is a ſpech of his 
own imagination; Is it he ould ſay, 1 S. is a thief, if I. N. his 
repoꝛt de true, with an aberment, that he never made any ſuch- 


repozb: Ft hath ban adjudged Has the Action is maintainer at 


on 
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But all the Court here held, That an Action lies not; Foz it is 
not a direct flander of him, and none hath cauſe upon theſe 
woꝛds to dꝛaw his life 02 his name in queſtion, and then it can⸗ 
not. be a loſs unto him: UUherefoze without argument it 
was adjudged foz the Defendant. 


Garrard vcrſus Regem. 


Ror to reverſe an Outlawꝛy in a Quo warranto; The firſt Er- 

roꝛ aſſigned, becauſe he had not any addition in the Exigent: 
Sed non allocatur ; Foz neither in Jnfozmations, no2 inreturn of 
teſcous , is it the courſe to have additions, Another Er⸗ 
ro2 was aſligned, becauſe the Exigent is returned , Ideò utle- 
gatus eſt; And he doth not name any Cozoners ; Sed non allocatut; 
Fo: this Dutlawzy being in London, where there is not any Co⸗ 
roner , but the Maioꝛ foꝛ the time is perpetual Coꝛoner; Ind 
the courſe is not to return there per Judicium Coronatorum , but 
generally, Ideò utlegatus eſt, 21 H. 7. 23. Dyer 317. 


Oliver and his wife verſus Stephens. 


A Ction fo2 woꝛds to the Feme, Thou art. a Witch; After Uer⸗ 
dict foz the Plaintiff, It was moved in Arreſt of Judgment, 
That an Action lies not foz theſe woꝛds; Foz it cannot be 
known , and if it could, it is not chewn that any fact was 
commited by her: And of that opinion were all the Jndges (ab- 
ſente Montague;) But afterward moved, when he was in 
_— york — — ty — 

primo Jacobi, e Mitchcratt punichab 5 02 
as Felony : UWherefoze the | wozds —— 
— we Ce 1 the Court would adviſe thereof until a⸗ 


Hawkes verſus Auge. 


A Ction fo2 theſe woꝛds, Thou art a Witch, and by thy means 

I have loſt my Mare. It was moved in Arreſt of Judgment, 
That theſe wozds be not Actionable ; Foz the firſt woꝛds are 
too general, That by her Witchcraft his Mare was loſt : Ind of 
that opinion was all the Court, (abſente Montague ) and gave 
rule that Judgment ſhould be entred foz the Defendant. 


Pendavis verſus Kenſham, Hil, 16, Jac. Rot. 742. 


[JE upon an Obligation: The Defendant pleads, That the 
Plaintiff inthe Kings Court at Penwarth, bꝛought Debt upon 
Obligation againſt _— who was obliged with 
him in the ſaid Bond jointly and _ and recovered; — 
955 Pp Pp 2 
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had him in Execution; And that the Gaoler voluntarily ſuffer: 
ed him to go at large: And upon this plea, it was demurred, 
Firlt; becauſe he doth not chew, that this Court being a puvate 
Court, had power to hold plea ; Uhich he ought to chew 
to the Court here, otherwiſe / the Court cannot take conuſance 
of their Juriſdiction , and otherwiſe the Judgment is void, 
& coram non judice : Ind of that opinion was the whole 
Court. Secondly, That this plea was not gud in ſubſtance , 
Foz the eſcape of the paſoner , although it be by the voluntary 
permiſſion of the Gaoler, is not any diſcharge of the Debt, and 
by conſequence the Action lies againſt the other, Coke 5. fol. 86. 
Blumfields Caſe, And ſoit is held, where he be in Execution, 
andthe one eſcape ; This is no cauſe of Audita querela: Ind 
of that opinion was the whole Court. And therefoze being ng 
plea fo2 both theſe reaſons, it was adjudged foz the Plaintiff, 


Warners Caſe. 
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(15) VI Arneroneof the Churchwardens of All-Hallows in Lon- |, 
don, payed a Pꝛohibition; Fo2 that whereas by the 
cuſtome of the ſaidPariſh, the Pariftoners uled every year to 
elect Churchwardens, one of the Pariſh, who had bozn the of: 
fice of Scavenger, Dideſman, oꝛ Conſtable; And that every 
year one who had been elected Churchwarden, is elected to coli: 
tinue a year longer, and to be the Upper⸗Churchwarden, and 
another is choſen to him who is called the Under-Churchwar- 
den; That ſuch a choice being made in that Parih of the ſaid 
Warner to be Churchwarden, the Parſon withſtanding that ele⸗ 
ction, nominated one Carter to be Churchwarden, and pꝛocured 
him to be ſwo21 in the Eccleſiaſtical Court, and denyed the ſaid 
Warner as Churchwarden acco2ding to the election of the Pa⸗ 
riſhioners ; and this by colour of the late Canons, That the 
Parſon ſhould have the election of one of the Churchwardens ; 
And thts being againſt the cuſtome, a Pꝛohibition was prayed, 
and a pzeſident ſhewn in the Common Bench, Paſch, 5 Jac. fot 
the Pariſhioners of Walbrook in London, where ſuch a Pꝛohi⸗ 
bition was granted; Foꝛ it being a ſpecial cuſtome, the Canons 
cannot alter it, eſpecially in London, where the Parſon and 
Churchwardens are a Coꝛpoꝛation, to purchaſe and de⸗ 
miſe their Lands; And it every Parſon might have election of 
one Churchwarden without the aſſent of the Pariſhioners, ther 
might be much p2ejudiced,#c, 


Parkhurſt verſus Powel. 
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7 
Rror of a Judgment in the Common Bench, in an Action un⸗ 
n the Caſe foꝛ himſelf and the Bing; Fo2 that | 


he had a Capias utlegatum after Judgment agatnk J. S. god de- 
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livered it to the Dheriff of — execute, who ſeeing 1. S. 
and being required to execute it, did not execute the ſame , but 
ſulfered him to go at large, and ge himlelk to places 
unknown ; And afterward the ſaid Sheriff returned here to 
Weſtminſter, Non eſt inventus, in deteit of the King , and pꝛeju⸗ 
dice to the party of his [aid debt: The Defendant pleaded Not 
Guilty, and it was found againſt him, and Judgment accoz- 
dingly ; Foz which he bangs Error, Firſt, becauſe the Action is 
bzought by the and himſelf , where it onght not to be lo 
bought: Sed non allocatur ; Fo; it is the Kings Urit,and the 
King is to have the benefit thereof as well as the party: UWhere- 
foze the Action here is well foꝛ the King and party, and he ſhall 
be fined thereupon, Decondly, foz that the trial was de vicine- 
to de Weſtmonaſt. where the offence is alledged to be at D. in 
Comit. Denbigh , and from the ſaid place the Venue ought to 
have been : Sed non allocatur ; Foz the falſe return was here at 
VVeſtminſter, which is the cauſe of the Action; Ulherefoze the 
Judgment was affirmed. | b 


Geffrey Booth verſus Potter. 


Ee one firmæ of the Leaſe of _ Fowler , of the Kectozy 
of Much-hamprton, in the County of Glouceſter z And that the 
Lefſo2 was preſented by the Lozd Wind(or upon the depꝛivation 
of Anthony Lapthorn befoze the High Commiſſioners ; Upon 
Not guilty pleaded, the Defendant claimed under the ſaid An- 
thony 3 Upon Ejectione it appeared that the Advowſon was 
the Jnheritance of the Lozd Windſor, who granted the next a⸗ 
voi thereof to Doctoz Gooch: And atter the Church be- 
ing void, one Richard Fowler, father of the ſaid Henry Fowler, 
dealt with the ſaid Doctoz Gooch , the Church being void, to 
permit the Loꝛd V Vindfor to pꝛeſent the ſaid Henry Fowler to 
the ſaid Church; And koꝛ that cauſe gave unto him 2001, and 
thereupon pꝛocured the Loꝛd V Vindſor to pꝛeſent the ſaid Henry 
Fowler, who (as it was alledged) knew not of this agreement; 
and he thereupon was admitted, inſtituted, and inducted, And 
this matter being diſcloſed in the Court of Uards , It was 
reſolved and decreed in the ſaid Court by the advice of che 
Chief Juſtices, and the chief Baron, that he was pzeſented by 
Simony , and that by the Statute of 31 Eliz. it belonged to 
the King to peſent,without depꝛivation 02 removing of the Jn- 
ctunbent by Quare impedit. UQhereupon the King preſented the 
ſaid Anthony Lapthorn, who was admitted, inſtituted, and in- 
datted, and continued there foz th years ; and afterwards 
the laid Richard Fowler the father ſued him befoze the High 
Commiſſioners foz miſdemeanoz2s , and pꝛocured him to be de- 


' pxbved; Andbefoze the depzivation ten days, pzocured a grant 


of the next Aboidante to I. S. Ind after the depnvation, wien 
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ten days pꝛocured the ſaid I. S. to pzeſent the ſaid Henry Fowler, 
who was again admitted, inſtituted, and inducted , and made 
this Leaſe to try the title. Ind it was hereupon moved upon t 

Statute That the Pzeſentation of Henry Fowler ig p 
void, and he is a perſon diſabled by the expzels words of the 
Statute ever to accept of that Benetice, and his admiſſion and 
inftitution thereunto is meerly void; Ind everyone who is in 
ion hath god title againſt him and his Leſſee , ſo as the 


Plaintiff cannot maintain this Action. Ind of that opinion 
was all the Court, and delivered the Law to be clearly ſo to 
the Jury: Mhereupon the Plaintiff was non-ſuited. 


Moor verſus Blackwel, 


#DReſpaſs : Clauſum fregit, & alia enormia ei intulit; Upon Not 
1 guilty pleaded, and Damages found to 4001. in reſpect 
of the abuſe of the Plaintiffs wife: it was moved in 
Arreſt of Judgment, that upon the return of the Ven. fac, 
there wanted theſe wozds , Quilibet Jurator. per legios. Dd it 
is as if there had not been any return of this TUrit, But the 


Court held, that it was not as a blank return where no return 


is at all, oz that the name of the Sheriff is omitted; But here 
is an inſufficient return, which is aided by the Statute of 7 
fails. And although no p2elident can be ſewn ,. where 
returns have ben amended , yet they (aid they would make a 
pꝛeſident thereof ; Foz the omiſſion of the pledges is but mat- 
ter of fozm, and not like to Doctoz Huſleys Caſe , where there 
was want of pledges upon the Oꝛiginal; Uherefoze it was a- 
warded tobe amended, Another exception was taken, that a 
Juroz was named Franciſcus in the Ven. fac. # upon the Diſtringas 
Francus, and ſo another perſon ; Sed non allocatur; Foz they be 
both but one name abbzeviated; UWheretoze it was adjudged fo! 
the Paintiff, : 


The Biſhop of Oſaries Caſe in Ireland. 


[ <dgment was given in the kings Bench in Ireland, and wtth- 
in two days after the Judgment given, the Defendant delive- 
red to the Chief Juſtice a Critof Error, purchaſed out of the 
Chancery in England, eturnable in the Kings Bench in England: 
Ind whether they might award Execution notwith , 
was the queſtion, becauſe the Recozd it ſelf remains with them, 
out ot which they might award Execution, as they conceived ; 
Foz that is not ſent into the Kings Bench to England, vut the 
Tranſcript onely : And thereupon they deferred the £xRution, 
and pꝛayed the advice of the Juſtices of the Kings Bench in Eng-. 


land. And by the opinion of all the Juſtices » the Writ in 


Judgment of Law is a Superſedeas although the n 


rr 
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ſelf be not ſent ; Foz if Errot be bzought in Parliament upon a 
— in this Court, the Tranſcript is oneiy ſent, and the 

oꝛd remains in the Kings Bench, and yet the Court is foze- 
cloſed; So ol Error in the Exc N 1 z the Tran⸗ 
| ſcript is onely ſent, and yet the Court is foze-cloſed, Pendente 
| B plactoindiſcuſſo, Vide 5 Ed.2. Tit. Error 89, J H. 5. 15 Ed. 3, 
Tit. Error 33. Ind Doderidge ſaid, that the Recoꝛd it ſelf ig 
not ſent, becauſe the Dea is betwixt England and Ireland; And 
kf the Tranſcript Could miſcarry, they could again reſozt unto 
the Recoꝛd; But if the Recoꝛd miſcarry, the caſe is loſt: And 
he ſaid, that thoſe of the Kings Bench in England might not a- 
ward Execution; But upon a Judgment given, they d ſend 
a ſpecial Mandate to the Chief Juſtice of Ireland to do it. And 
they all reſolved that the WMrit of Error was a Superſedeas until 
the Error was examined, affirmed, oz reverſed, 


Webb verſus Cook. 


ohibition was pzayed ; Foz that Cook ſued Webb in the 
Spiritual Court, foz ſaying, That he had a Baſtard : Webb 
the Defendant alledged in the Spiritual Court, that thejPlain- 
tiff was adjudged the reputed father of a Baſtard by two Juſti⸗ 
ces of the Peace, according to the Stat. UWhereupon he ſpake 
theſe woꝛds: And they of the Spiritual Court accepted his 
confeſſion, but would not allow his juſtifiration ; Uherefoze 
he pzayed a Prohibicion, which was granted him, 


Jobbins Caſe. 


Rohibition was pꝛayed to the Court of Requeffs ; Foz that 

Jobbins Adminiltratrix ſues in that Court, comptaining, 

that he had taken Adminiſtration ol yer pauband# gods, thenk⸗ 

ing that he was out of debt, unleſs loꝛ ſmall ſummes which he 

owed to Labourers, ac. And that che had payed thoſe debrs, 

and other the like, and ſo adminiſkred the gubs, And after- 

| || wards Actions ot Debt upon ſpecialties were bzought again 

; her f He an Injunction, and had + Ind 

| upon this matter f Prohibltion was granted per to- 
tam Curiame 


Termino 


(19) 


(20) 


a. _— — — * 22 II 


(1) 


(2) 


(3) 


ng” ” mmm .. — * — 


F ISSISSISSISSSSISSSSSELSED, 
Termino Trinitatis, Anno decimo ſeptimo JA 01 
Regi in Banco Regis. 


Betts verſus Trevaman. 


Ction foꝛ theſe woꝛds; UUhereas he was a Scrivener 
A and fræman of London, that the Defendant ſpake of him 
theſe wozds, Thou art a Rogue, a Coney-caiching Rogue, 


a Cozening Rogue, 2 Cut-purſe Rogue: After Uerdict foz the 
Plaintiff,1t was moved in Arreſt of Judgment, that theſe wt 
were not Actionable ; Foꝛ they do not touch him in his x 
ſion: And the firſt woꝛds, Thou art a Rogue, are but words of 
ſpleen, andnocauſe of Action; And the woꝛds after relie upon 
the wozd Rogue, and are but additions and adjectives tothe 
wozd; UWherefoze the Action lies not, and it was adjudged 
foz the Defendant, 


Gainford verſus Tuke. 


Ction fo2 theſe woꝛds, Thou waſt in Launceſton Gaol for 

Coining ; The Plaintiff replies, If I was there, I anſwered 
it well enough ; yea, ſaid the Defendant, you were burne in the 
hand for it: Upon Not guilty pleaded, and UerDict fo2 the Plain- 
tiff, it was moved in Arreſt of Judgment, that theſe woꝛds be 
not Actionable; Foz to ſay, that one was in Gaol foz Coin- 
ing, no Action lies; Foz it is no affirmation that he did Coin; 
And ye doth not ſay,foz falſe Coining: And the ſubſequent woꝛds, 
That he was burned in the hand, Chew, That it cannot be for falſe 
Coining, and they be but idle woꝛds: But the Court 
to the contrary, That theſe be malicious wozds , and ſhew his 
intent to accuſe him foꝛ being impꝛiſoned koꝛ Coining ; Ind the 
ſubſequent wozds exaggravate , and diminiſh not the fozmer; 
Werefoze it was adjudged that the Action well lay, 


John Ford verſus Julian Ford. 


Por to reverſe a Judgement in Treſpaſs in the Common 
Bench; The Error aſſigned was, becauſe in the firlt Decla- 
ration there wanted theſe woꝛds, vi & armis ; But the ſecond 
Declaration which was after imparlance, whereupon the Jſlue 
was joyned, and the Uerdict given. was god and perfect : Ind it 


was moved by Bridgman, that᷑ the firſt was god enough; Foz the 


Urit is recited therein wherein is vi & armis : And the — 
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thereof in the Declaration is the Default of the Clerk onely, and 
therefoze it Wall be _— —— — — — 
wdz the Uerdict and Judgment thereupon are god, an 
— able Sed non allocatur; Foz the . o vi & armis, 
is matter ot ſubſtance, which can never be amended: And the 
firſt Declaration being ill, which is the foundation, the ſecond 
is but the recital thereof ; And it the firſt be not good the ſecond 
will not help it; And therefoze Houghton cited a foꝛmer Judg- 
ment, viz. the Caſe ot the Biſhop of Rocheſter, in Waſte; where 
the firſt Declaration was not god, although the ſecond were 
god, and Judgment thereupon, yet it was reverſed, Ind TP. 
Rot. 350. Sheen and Bridges Caſe ; Where an action of Battery 
was bꝛought, and the Declaration was, Quod cum the Defen⸗ 
dant did aſſault and beat him without any affirmance ot vi & ar- 
mis). And the ſecond Declaration was god, that the Defendant 
Inſultũ fecit, &c, Pet fo2 this defect in the firſt Declaration, the 
Judgment was reverſed; And ſo in 31 El.betwirt Winch ck War- 
ner, Debt upon an Obligation, and declares upon an Obligati⸗ 
on made primo Maii ; And the ſecond Declaration was upon an 
Obligation made ſecundo Maii,-and the Obligation was thewn, 
dict. Ind upon Non eſt factum found foz the Plaintiff, it was ad- 
judged to be erroneous, becauſe the firſt Declaration was not 
god, ſo here: And of that opinion was the whole Court; UWhere= 
foze the Judgment was reverſed, 


Bultivant verſus Holman, 


ER. of a Judgment in the Common Bench in a Writ of Co- 
venant: The Erroꝛ alligned, That the Declaration was not 

dz Foz it was upon an Indenture, which recites,Quod cum per 

enturam Teſtatum exiſtic , (That the ſatd Bultivant i 
the Plaintiff of ſuch Land, and therein Covenanted to diſcharge 
and ſave him harmleſs frem all fozmer Dowers oꝛ Incum⸗ 
bzances ; And ſhews, that one Furſſe was ſeiſed in fee of that 
Land, befoze that Bultivant had any thing to do therein, and in- 
teoffed Bulrivanr, Who infeoffed Holman the Plaintiff ; And that 
the wife of Furiſe had bzought a Uirit of Dower againſt him, 
and had recovered, and ſo he had not perfozmed the Covenant. 
Whereupon the Defendant demurred in the Common Bench, 4 
there adjudged foz the Plaintiff : And now aſſigned foz Erroz; 
that itis not alledged by matter in fact that he infeoffed him, and 
that he was ſeiſed in fee by vertue thereof; But only Quod teſtarfi 
exiſtir, which is onely by way of recital, and therefoze not god: 
Indinpzof thereot he relyed upon 21 Ed.4.49- and Dy.139. But 
all the Court reſolved to the contrary ; Ind that the difference 
is, where it is by way of Declaration, and where it is by way of 
bar 02 replication ; Foꝛ in the Declaration, Teſtatum exiſtic is 


Þ ſufficient to induce the Action, and to aſſign the breach; And the 
333 Miller 


Judgment was affirmed. 
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VMu.iller verſus Regem. 

L Rror of a Judgment given in an Intoꝛmation in the Coure 
Lok Guildha e: Pa d —— : I queſtion was 
madez Whether it might be retoꝛmed here, 92 it ought to be byg 
ſpecial Commiſſion in London, accozding to their Charter: But 
it was chewn, That this being matter concerning the Crown, a 
Certiorari WAS 88 awarded to remove the Recoꝛd; which 

ing removed, a Writ of Error was brought, Coram vobis reſi- 
det; Ind ſo be divers Pzeſidents ; And the Erroꝛs aſſigned were, 
Fixlt, becauſe the Intoꝛmation was bzought in London, uponthe 
Statute of 5 Eliz. foz exerciſing a Trade, whereto he was not 
bound Ippzentice-and therefoze demanded 40 s. foꝛ every month; 
And this being a Penal Law, ought not to be ſued but in the 


Kiygs Courts at Weſtminſter, where the Kings Attozney is to 
acknowledge oz deny; as Co. lib.6. fol. 19. Ind cheretoze is not 


ſuable there; Ind fo that cauſe it was erroneous, Decondiy, 
becauſe the Judgment was, Quod eſſet in miſericordia, where it 
(houſe be, Quod capiatur; Wherefoze the Judgment was rever- 
ev, 

Hyde verſus Scyſſor. Paſc. 17 Iac. Rot. 157. 


T Reſpaſs Foz that the Defendant 21 Mai 6 Tac, made ana(- 

ſault upon Elizabeth the Plaintiffs wife, Et illam verberayit, 
& male tractavit, Nec - non the ſatd Elizabeth, ſimul cum one Gown, 
one Petticoat, &c. of the gods of the Plaintiff, ſimul cum the ſaid 


Elizabeth, apud D. tunc & ib. cepit, abduxit, & abcariavit, Nec non e- 


andem Elizabetham per 5 annos ab eodem /e Plaintiff detinuit & cu- 
ſtodiwit, per quod le Plaintiff ſolamen & conſortiũ, nec non confilium 
& auxilium in rebus domeſticis quæ idem le Plaintiff habere debuiſſer 
& potuiſſet cum axore ſua per totum tempus prædict. perdidit & ami- 
ſit, & alia enormia, &c. The Defendant pleaded Not guilty , and 
found againſt him , and Damages found to 300 l. and 

ment found foz the Plaintiff, and now Erroz thereof bzought in 
the Exchequer Chamber: The firſt Erroz aſſigned, was, becaule 
the Action was by the Bon ſolely, foz the battery of his Feme» 
which ought not to be; Foz the 70: and Damages are pzoperly 
done to the Feme; And therefoze the B ſole without the Fave 
could not maintain this Action; And then the es being 
entirely given, > udgment is erroneous. Vid. 9 Ed. 4. 5% 
46 Ed. 3.3. 22 All. Pl. 16. ante fol. But all the Juſtices and Ba⸗ 
rons held, That true it ig, the Baron fo the battery of his 
Feme, dught to joyn his Feme with him in the Action, if this had 
been bzought foz that cauſe ; But here the Action is not bzought 


foz the battery of his Feme, but foꝛ the loſs and damage of the 55 


ron, (02 want of her company and aid: And all is concluded with 
the per quod, &c. which extends to all that was befoze;Is — 


— 


— 
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an Action is bꝛought by the Maſter foꝛ the battery of his ſervant, 
per quod ſervitium amiſit, &c. A ſecond Erroz alligned, was, be- 
cauſe it is cepir & abduxit, where it ought to have ben rapuic ; Foz 
ſdis the Regilter foꝛ UUrits bzought in ſuch caſes : Sed non allo- 
caturz fot it may be both ways: UWherefoze the Judgment was 


Godfrey verſus Dixon, 


Coch Godfrey, am Alen of Spain, Dad due Daniel, bomin ( 
| Flanders, in Leigeancia Regis Hiſpaniæ; The father and ſon 
tome into England in 4 Eliz. The father is made a Denizen, and 
after haty Jiſue Cornelius his younger ſon, bo2n here in England 

in 40 Eliz. The father dies, Et Anno 3 Jac. Daniel is naturalized 

by Parliament, and after purchaſeth Copy-hold Land, and dies | 

without Jlue;And whether Cornelius the younger ſon chould in⸗ 11 

herit this Copy⸗ hold, was the queſtion: The woꝛds of the Natu- 1 

tali ʒation are theſe, That Daniei ſhall be enabled to purchaſe, inhe- l 

it, have and enjoy, and demand as heit to any Anceſtor lineal or colla- J 
| teral; And that he ſhall be adjudged a natural Subject of the Kingdom 15 
| of England, in every reſpect, condition and degree, to all intents,con- 
ſtructions, and purpoſes. The Doubt onely grew upon theſe wozds, 
becauſe it is enacted,that he (hall be heir to his Incelto lineal oz 
collateral : But it is not ſaid, that they ſhall be heirs unto him. 
Andit was objected, that at the time of the fathers death, the el- e 
deſt ſon had no inheritable blood in him, and in defect thereof, the ms 
youngelt ſon might not be heir unto him. But it was thereto an- l 
ſwered, that true it is, there was a diſability. but not in pᷣ biwd, 1 
viz. his blod was not the cauſe of his diſaility, but the plate of Wh 410, 
his birth; Foz the Law reſpects not the blood, where there is not 
any But here is not any cozruption of blod, oz any 
© I half-blod ; But it is, as if the eldeſt bother had gone out of the 
- | way, 22 H.s. Do. & Student, if an Alien hath a ſon Alien, and 
» | aſterwardthe father is made a Denizen,and hath two fons; here 
= | theſecond ſon (hall inherit, although the eldeſt ſon be alive: In 
| this caſe alſo there nds not any blood from the father, becauſe the 
et | Land came not from the father: And to that purpoſe Holbies 
» | Caſe 41 Eliz. was cited; Father hath iſſue a ſon and _— 3 
y | thefather is attainted and executed, the ſon purchaſeth Lands, 
ad dies without iſſue; Adjudged that the daughter Call inherit. 
g | Indwhcnit is ſaid; that he all be adjudged as a natural bozn 
1 | Subject , the conſequent is, that he Gall have heirs to inherit 
. * — 3 collateral; Relativorum cognito uno cognoſci- 
ar & alterum: And it was without argument adjudged foz the 
. Plaintiff, viz. That the younger fon fhoul 
4 
0 
re 
in 


—— 
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| | d inherit; And the 
Chief Juſtice ſaid, that naturalization is always by Parlia- 
nent, and perpetual ; Foz if one be naturalized fo2 a day, it is ; 
god foz ever: Deniz ation is by Patent, and may be pro tem- 


pore, as fo2 years, life, at. | 
s 3 352 Warrens 


— 
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Warrens Caſe. 


I TJ Arren being one of the Council of Coventrey, was temo⸗ 

V ved, and obtained a Urit of Reſticucion ; Ind thereup- 
on the Coꝛpoꝛation retozned, that they had a cuſtom to elect any 
to be of the Common Council, and to remove him ad libitum; 
And that Warren was removed, ac. And the Court held, that 
the retoꝛn was god: And this difference taken, where a man is 
a Fre-man 02 an, dic. they cannot remove him from hig 
fredomoz place, without cauſe ; And in ſuch cale ſuch a cuſtom 
is void, becauſe the party hath a Fre-hold therein; But to be 
of Council; is a thing col lto a Cozpozation ; Ind then 
the Council ſurmiſed that he was an Alderman, and removed; 
Uyereupon a new Urit was iſſued to reſtoꝛe him to his Alder: 
manchip. Vid, 26 H. 8.5. 
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Alſop verſas Bowtrell. 


I ectione firmæ fo; Lands in Munden in the County of Hert- 
E. ford: The queſtion was, upon ebidence to the Jury, whe⸗ 
ther Edmund Andrews dying the 23 of March, Anno 1610, 
and A. his Feme being privatement enſeint, but not delivered un- 
til 5 Jan. 161 1. (which was fozty weks and nine days, and then 
delivered of a daughter named Elizabeth) all be reputed the 
Father to the ſaid Elizabeth, oz that he were a baſtatd; Foz it 
was pꝛoved, that he fell ſick upon the 22 day of March, and died 
the day following of the plague : And that Edmund Andrews 
(father of the ſaid Edmund who was dead) inmalice to his ſons 
wife, did much abuſe her, and cauſed her to be diſlodged from 
places where the was harboured, and to lie in the cold ſtrats; 
Ind that che was-ſo uſed toꝛ fir werks together befoze her tra- 
bail ; And che being bꝛought into a womans houſe, who commile- 
rated her caſe, having warmth and ſuſtenance, was delivered 
pꝛeſently within twenty four hours of the ſad Elizabeth: And 
this being pꝛoved, and this miſuſage, by five women ol god cre⸗ 
dit, and two Doctozs of Phyſick, viz. Dir William Baddy and 
Doctoz Mundford, andone Chamberlaine (who was a Phyſician, 
and in nature of a Midwife) upon their oath, they affirming 
that the child came in time convement to be the daughter of the 
party who died; And that the uſual time fo2 a woman to go 
with child, was nine moneths and ten days, viz. menſes Solares, 
that is, thirty days to the moneth, and not menſes Lunares ; And 
that by reaſon of the want of ſtrength in the woman oꝛ the child, 
02 by reaſon of ill uluage, che might be a longer time, viz. to the 
end of ten moneths, 02 moꝛe; And lo both ancient and modern 
Authozs and experienee p2oves : The Court held here, that it 
might well be as the Phyſicians had aſfirmed, that ten moneths 
may be ſaid pzoperly to be the time mulieribus pariendo conſtitu- 
tum. Aga init this a Reco®d was pꝛoduced, Trin. 18 Ed. 1. rot. 13. 
in this „That becauſe a Feme went eleven moneths after 
not legitimate, being boꝛn poſt ultimum tempus mulieribus pari- 
endo conſtitutum. ndte, it is not there own, what was, 
ultimum tempus mulieribus pariendo conſtitutum. And the Phyſi- 
6 2222 affirmed, that a perfect birth may be at ſeven 
„ Acco2ding to the ſtrength ol the mother, oz of * * N 
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hitnſelf, which is as long beloze the time of the proper birth; 
Ind vy the lame reaſon it may be as long deferred vy accident 


which is commonly occaſioned by infirmities of the body, oz pal⸗ 


ſions of the mind: Ind ſo the Court delivered to the Jury, that 
tye ſaid Elizabeth who was bozn fo:ty weeks and moze after the 
death of the ſaid Edmund Andrews, might well be the daughter 
of the ſaid Edmund: And in this Cale the marriage betwixt 
them being at Utrick beyond ſeas, and certified under the Seal 
of the Minilter there, and ol the ſaid Town, and that they co⸗ 
habited foz two years together as man and wife, was a ſuffici- 
ent pꝛot that they were married. Vid, 1 H. 6. 3. 21 Ed. 39. 
41 Ed, 3. 11. What ſhall be ſaid to be the time mulieribus parien- 
do conſtitutum, [& Sit Thomas Rydleys View of che Civil Law, 
fol. 55. where he relates of a widow in Paris, that was delive⸗ 


red of a child the fourteenth moneth after her husbands death, 


and yet the Judges awarded tye child to be legitimate, The 
like Judgment was given in the Conſiſtozy at Witenburgh, in 
caſe of a woman who was b2ought to bed in the eleventh month 
after her husbands death. Vide Corradi Mauſeri partem ſecun- 
dam de Matrimoniis, cap. 36. fol,150. Selden de ſucceſſionibus, fol. 
22. Crokes Anatomy, lib. 6. fol. 336. 


Draycot verſus Heaton, Hill. 14 Jac. rot. 771. 


Rror of a Judgment in the Court of Derby, in Debt upon an 

Obligation, where the Defendant pleaded Non eſt factum, 
and found againſt him; The Judgment entred Quod capiatue: 
But the Judgment certified was in this manner, Ideo in miſe- 
ricordia capiatur; and this was aſſigned fox Error: Ind it was 
moved, that theſe wozds (in miſericordia) were ſtricken out, and 
ſo the line under it ews ; And the Judgment onely is Capiacur: 
And to infozm the Court, a Certiorari was awarded, and lo cer- 
tified, that the woꝛds, in miſericordia, were not in the Judgment, 
but onely Capiatur, But it being now moved, the Court would 
not allow it, but ſaid, that a Certiorari (ſhould not be awarded 
to aninferiour Court, to.certifie that which the Recozd Gould 
certifie ; URherefoze not having - yo to that Certiorari, becauſe 
— Recoꝛd certified had thoſe wo 

we 


—— . (in miſericordia) in it, and = 
| is no defacing 02 D2zawing them out, and the Ca- 
piatur was with another hand, it was therefoze reverſed ; And 
after that day, ſuch another Recoꝛd out of Norwich was ſhewn, 
where the Plea was in Treſpaſs upon the Caſe, and all the pꝛo⸗ 
cxdings were Treſpaſs, becauſe it is not warranted by the 
Plaint, altho h the Steward was pteſent, and chewed his 
Bok of Entry of Plaines, that it was miſpailion-; Pet it might 
not be amended, but was reverled fo2 this caule. 


Richard 
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N. un 34 t Richard Bourns Caſe. ; 
He Richard Bonrn was impiiſoned at Dover by the Lozd (3) 


Warden of the Cinque-pozts, becauſe he tk Inchoz and 
Cable as wꝛeck, in the Liberty of the Rape: of: Haſting ;- which 
the Lozd Warden pzetended to he within the Cinque-pozts; and 
to.appertain unto hum, becauſe he hath the juriſdiction ot the 
Jdmiralty there: And he being koz twenty the werks impꝛi⸗ 
ſoned there, an Habeas corpus was granted to remove the body 
cum caula;Fnd the Loꝛd Warden of the Cinque-pozts would not 
obey it: Mheretoze now in open Court an Alias habeas porpus 
was pꝛayed, with a penalty, becauſe the Loꝛd Marden pꝛeten⸗ 
ded that this TUrit 2 — — 
retomable by him z Fo he pꝛetended that the Kings Urit: ran 
not there: And a Pꝛelident was cited in this Court, 43 Elizab, 
that one Browley was committed in-Barwick,and a UWrit of Hab. 
cop. being awarded, the Mayo of-Barwick would not obey it, be- 
cauſe it was pꝛetended, that the Kings UUrit ran not there, fox 
that it was part of Scotland, and no part of England; and 
was an exempted Juriſdiction after it was annexed to this 
Crown: But ſuch pꝛetences were diſallowed , and an At- 
tachment was awarded againſt the Mayoz, and he was im- 
piiſoned and fined foz his contempt. Alſo Keeling the Dzconda- 
ry in the Crown-ottice vouched a Pꝛeſident, 22 Ed. 1. in the 
Exchequer, where Pzoceſs out of the Exchequer foz the Kings 
debt was awarded to one of the Cinque-pozts ; and becauſe they 
would not retoꝛn the TUrit, upon pꝛetente of their puviledge, 
that the Kings Writ did not run there, they were tined 1001, 
Ind 30 H. 6.6. that the Kings Urit in particular cales may 
be granted to the Lozd Uarden of the Cinque-pozts. And 
Montague Chief Juſtice ſaid, that the pꝛiviledge of the Cinque- 
po2ts, that the UUrit runs not there, is to be intended 
between party and party; But no ſuch puviledge can be againſt 
the King : And this Unit is a Pꝛerogative⸗wzit, which con- 
cerns the Kings Jultice to be adminiſtred to his Dubjects ; Foz 
the King ought to have an accompt, why any of his Dubjects 
are impꝛiloned; and it is agreable to all perſons and places ; 
and no anſwer can ſatishie it, but to retom the cauſe, with Pa- 
ratum habeo corpus, &c. And this Writ yath been awarded out 
of this Court to Calice, and all other places within the King⸗ 
dom: And to diſpute it, is not to diſpute the Juriſdiction, but 
tie Power of the King and his Court, which is not to be dilpu⸗ 
ted; And ok this opinion were all the other Juſtices ; And Do- 
deridge ſaid, that he had oftentimes ſ&n where an Alderman oz 
any other Officer was Diſplaced without cauſe, that a TUrit 
dk Reſticution had been awarded hence to the Cinque-pozts ; 
Ind that he remembzed the Caſe of one Brierley, where it 2 

0 


— —— _ - 


——— 


Termino Michaelis Anno decimo ſeptimo 


(4) 


ſo awarded: Wherefore they all held, that an Habeas corpus 
with a great penalty, (hould be awarded, retoꝛnable at another 


day. 
| Heath verſus Dauntley. 


Ele of a Judgment in the Exchequer Chamber; The Plain⸗ 
L titt᷑ declared, whereas he had ſold-unto the Defendant cer⸗ 
tain clothes foꝛ 370 l. one moity of the money to be paid within 
fourteen days, and the other moity to be paid at the end of 
the moneths; whereof the Detendant had paid the one moity 
at the end of tourteen days: That the Defendant the twenti⸗ 
eth of May, anno ſupradicto, in conſideration that the Plaintiff 
would accept his Bill foz 137 1. to be paid the firſt day of 
December following, aſſumed to pay the ſaid 137 l. Indal- 
ledgeth in facto, that he accepted His Bill foz the ſaid 137 l. 
And that he had not paid the ſaid 137 J. noz the 481. reſi- 
duum of the ſaid moity;” but faded of the-pazment , contra- 
ry to his pꝛomiſe and Aſſumpſit. The Defendant pleaded Non 
aſſumpſit, and found againſt him, and entire damages was al⸗ 
ſeſſed, and Judgment given fo2the Plaintiff : And now Error 
thereof was bought in the Exchequer Chamber; The firſt 
Erroꝛ aſſigned, was, becauſe there is not any pꝛomiſe alledged 
but foꝛ the payment of the 1 37 1. And he hath alledged the brach 
to be as well in the non-payment of the ſatd 48 J. being the re: 
lidue of the moity, as foz the non⸗paymint of the 137 l. andDa- 
mages being given entirely foꝛ both ; there is not any pzomile 
foꝛ the payment of the ſaid 43 1. Sed non allocatur ; Foꝛ by the ſale 
of the cloth fo2 370 l. the one moity to be paid within fourten 


days, the other to be paid within ther moneths, there is there: | 


in an implied pꝛonnſe to pay thoſe lummes at that day: Ind 
then the bzeach in the non-payment of the ſaid 137 1. accoz- 
ding to the other pꝛomiſe, and the deliveryof the 48 1. which 
is upon the p2omile befoze, is well enough aſſigned, De- 
condly, It was adjudged, that this Jſue, Non aſſumpſit, ge- 
nerally is not god: Foz here being ſeveral pꝛomiſes, he ought 
to have traverſed them ſeverally ; But all the Juſtices and 
Barons held, that Non aſſumpſit extended to the ſeveral pꝛomiſes; 
But Tanbeld Chief Baron ſaid , that upon an Jnfo2mation 
betwirt Paramore and Robinſon in the Kings Bench, where 
ſeveral Contracts upon uſury being alledged, Illue was joy- 
ned, whether it were corrupte agreatum mode & forma prout, 
t was reſolved by all the Juſtices of England to be an ill Il⸗ 
ue; Foz he ought to have traverſed the Agreements, becauſe 
hey — ſeveral ; Pet notwithſtanding the Judgment was ak⸗ 
rmed, 


Sir 
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Sir George Reynell verſas Langcaſtle, in the 
Exchequer Chamber. 
60 


Rror of a Judgment in the Kings Bench; Uhereas Ste- 
phen Langcaſtle bzought Debt as Erecutoz to John Lanca- 
ſtle, in the Debet & Detinet, where he humlelt recovered againſt 
Dir Ralph Sydley the ſaid Debt, upon an Obligation made to 
the Teltatoz , and had him in execution under the cuſtzdy of 
the Defendant, being Marſhall of the Kings Bench; That the 
Defendant ſuffered him to eſcape;per quod actio accrevit: Mhere⸗ 
upon Iſſue was joyned, Quod non permiſit ire ad largum, and 
found foz the Plaintiff , and Judgment given in the Kings 
Bench: Exceptions being there taken to the Declaration, in ſtay 
of that Judgment, Error was now aſſigned, becauſe the Action 
was bꝛought in the Deber & Detinet, where it ought to have 
been bzought in the Detinet onely ; Foꝛ it is a duty due unto him 
as Executoꝛ, and in that right he ought to demand it: And al- 
though it were upon a Recovery in his own time, yet it was 
grounded upon an Obligation made to the Teſtatoz ; And al⸗ 
though this Action is bzought koꝛ an Eſcape in his own time, 
pet being foꝛ a duty due to the Teſtatoz, he ought to purſue the 
courſe of the firſt Action, and had no right to demand it, but as 
a duty due to the Teſtatoꝛ; And it Gall be es in his hand; 
And if he dies, the Adminiſtratoꝛ to the firlt Teſtatoꝛ (all have 
the Suite; Therefoze it was reſembled to the Caſe of Audi- 
tors, aſſign:d by an Executoꝛ, to accompt the Teſtatozs debts, 
Action of Debt upon this accompt (hall be in the Detinet: And 
Co. 5. tol,3r, was cited to be ſo reſolved, and the Caſe of one 
Crogate againſt the Lady Greſham, where che ſold Land by Act: 
_ of Parliament, foz the payment of Sir Thomas Greſhams Debts; 
et the Action was there bꝛought in the Detinet. And although 
it was here argued to the contrary by Noy, that it was not Er- 
tor; Firſt, Becauſe it is a god Declaration, being in an Action 
ounded upon a Tor: done unto himſelf, and given by a ſpecial 
Fun and therefo:e to be bzought in the Debet & detinet: 
d fo2 that purpoſe he vouched Bedells and Shermans Caſe, 
where an Erecuto being Leſſee fo2 years of a Rectozy in right 
of the Teſtatoꝛ, bzought Debt upon the Dtatute 2 Ed. 6. inthe 
Deber & Detinet, fo2 not ſetting out of his Tythes ; And adjud- 
ed god, becauſe it was a perſonal w2ong in his own time: So 

k an Executoꝛ bung Treſpaſs de bonis teſtatoris, and recovers da- 
mages in Debt upon this Judgment, it (hall be in the Deber 
& detinet. Decondly, Me objected, that if it were not god by 
courſe of common Law, yet it was aided by the Statute of 
18 Eliz. Foz it is not matter of ſubſtance, but of fozm onely, he 
being Plaintiff. Pet all the Juſtices and Barons ( except Ju- 


ice Hutton, who doubted thercof) reſolved, that the Declara⸗ 
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tion was not god : And it is not matter of koꝛm onely; Foz al⸗ 
though it was laid, where an Executoꝛ is Plaintiff, the Judg⸗ 
ment is all one; But where he is Defendant, the Jude ment 18 
altered; Foz then he chall be charged de bonis propris: Pet in re⸗ 
gard the demand is of a duty due to himlelt, and in his own 
right and if he ould recover he (ould have it as a duty to him- 
ſelf, and not as due to the Teltatoz ; and thereby alter the na: 
ture of the Action: It is therefoze matter of ſubſtance, and not 
aided by the Statute, as it is reſolved Co.lib.s. tol.35. in Play- 
ters Caſe, & ibid, fol. 36. in Walcots Caſe ; Ind there is not any 
difference where the Executoꝛ is Plaintiff, and where Defen- 
dant. And as to the firſt objection, they all reſolved it ought to 
ve been in the Detinet onely; Foz it is pn upon the 
ozmer Judgment: And as in an Action of Debt bzought up- 
on the fiſt Judgment, it chall be in the Detiner ; ſo (hall it be 
here likewtle : And is not like Bedels Caſe; Foz that was mar⸗ 
ly a perſonal wꝛong, and grounded upon the Dtatute, which 
gives it to the party grieved onely; And which was never 
given fo2 any cauſe oz duty to the Teſtatoz, but foz a 7: 
to the Executoꝛ: TUyerefoze they held, that it ought to be in 
the Detinet; And the Judgment therefoze was reverſed, Vid. 
24 Hl. 6. 5. 11 H. 6. 8. 21 H. 6. 1. Tanfield Chief Baron, fc. 
twk this difterence ; There the Action is grounded upon pu⸗ 
vity of Contract, it ought to be in the Detinet, ag 11 H. 6. z7. 
11 H. 4. 56. 10 H. 7. 5. But otherwile it is, when it is groun- 
ded upon a Tort ; as 41 Afl. 15. And it was then alſo further 
ſaid, that an Executoꝛ can never have an Action in the Deti- 
net, but where the Teſtatoꝛ might have had the ſame Action, 
Note, That in the Argument of this Caſe , it was then delivered 
by the Court, that Hargraves Cale, Co.5. fol. 3 1. was afterwards re- 
verſed in the Exchequer Chamber, in the point of Debet C Detinet, 
according to the Book of 10 H. 7. 5. But the Lord Riches Caſe 
was adjudged afterward in the Kings Bench according to Hargreaves 
Cale; 14 quere legem inde: And that Hitchcots Cale, cited in Har- 
graves, was adjudged in this manner; as appears by the Record in 
the Exchequer. Hitchcot, 36 Eliz, brought Debt againſt a Gaoler, 
for an eſcape of one in execution, upon a recovery had by the Exe- 
cutor himſelf in the Debet & Detinet; And being queſtioned there 
whether it were good or not, the Barons were divided in opinion; 
the two _— Barons againſt the Action, aud Periam Chief Ba- 
ron for it: And ſoit continued afterward in 37 Zliz, when the Plain- 
tiff brought a new Action in the Detinet tantùm in the ſame Court, 
and thereupon had Judgment to recover, 


Symonds 
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Symonds verſus Walſh in the Exchequer Chamber, 


[Edgment in an Action upon the Caſe was reverſed in the Ex- 
chequer Chamber ; Foz that the Ven. tac. was awarded to 
the Coꝛoners upon a ſurmiſe by the Plaintiff , That the Under- 
Geriff was the Plaintiffs couſin , and chews how. Et quia de- 
fendens hoc non — ideo it was — — the —_— 
where, by the Law it is not any puncipal challenge; Foz the 
Sheriff himſelf might have executed the Writ ; Ind although 
the Defendant hath confeſſed and admitted it, yet that is not a⸗ 
ny cauſe to award the Ven. fac. tothe Coꝛoners; Ind in poof 
thereof a Judgment was cited in the Common Bench , where 
in an Ejectione firmæ betwixt the Leſſee of Dir Edw. Kingſton, 
and the Tenant of the Earl of Bridgwater, Challenge being ta⸗ 
ken to the Array, becauſe the Dheriff was couſin to the Leſſoz 3 
and becauſe he concluded not to the Favour , itwas adjudged to 
be ill, and to be no pꝛincipal challenge. Uherefoze here fo2 
this cauſe the Judgment was held erroneous , and not aided 
by the Dtatute. 


Salkeld verſus the Lord William Howard. 


9. — of a Judgment in Ceſſavit by default; where in truth he 
was not ſummoned ( as appeared upon examination in the 
LUrit of Deceit , upon which tyis Judgement was annulled;} 
But the Urit of Errot was brought befoze the UUrit of Deceit: 
And it was now aſſigned fo2 Erroz, that he was not Tenant the 
day of the TUrit bꝛought, nec unquã poſtea: And thereupon de mur⸗ 
red , whether he might aſſign that foꝛ Erroꝛ, the Judgment ve⸗ 
ing given by default; Foz it was agreed, if he had appeared and 
pleaded, he ſhould never have aſſigned it fo2 Erroz. And it was 
moved, that he well might aſſignit koꝛ Erro2 z Foz Non Tenure 
had been a awd plea in the firlt Action, as appears, 8 H. 6. 17. 
21 Ed. 4. 25. Then, when Judgment is given againſt him by de- 
fault, ye may aſſign it fo2 Exxoꝛ, being an Erroꝛ in Fait, which 
he had not time to plead, as 36 Ed. 3. Error 82. and 18 Ed 4. 29. 
19 Aſſ. Pl. 8. Otherwiſe it would be miſchievous unto him to be 
bound by this Judgment, when he had not time to plead; Fot if 
one be Tenant foꝛ life, ac. the reverſion being onely in him, # a re- 
covery be had _— him, if the Land ccmes to him after this 
recovery, he Could be pꝛejudiced, becauſe he hath no re medy if the 
Veyers and Summoners be dead, Alſo as this Cale is, although 
the Judgment be annihilated by the Writ of Deceit, yet the 
Retoꝛd being removed hither, ik it ould be affirmed; he chould 
have execution here; And peradventure the pzoceſs out of the 
Common Bench cannot be ſtayed , and he ould be at loſs by 


this Judgment which was gained by falchod; Therefoze the 
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Law allows him to aſſign it foꝛ Erroz. And of that opinion 
was Doderidg:, who argued very {trongly , that in regard the 
Judgment was given by default, and he had no time to plead it 
inthe fiflt Action „ the fir Judgment being obtained again 
him by falchod, it is great reaſon he ſhould be now admitted 
thereunto ; and he relxed upon the Bons, 19 Aſſ. Pl.. and 8. and 
N. Brev. 23. That he wyo pleads Non Lenure may have a 
tit ol Error, but not he who dilclaims. Houghton and 
Montague to the contrary,” becauſe if he were not Tenant, 
had not any loſs; And being returned ſummoned; and not plea⸗ 
Ding » it was his folly not to appear and plead thereto, And 
this Court cannot take conuſance of this reverſal by a Urit of 
Deceit. And as a man ſhal not have benefit of aKeleale, alt 

he be returned, ſeiled in fee, it he Doth not plead it: Oz if he 
hath to plead Audita querela, a8 48 Ed. 3. 20. and 21 Ed. 
3.18. So foꝛalmuch as he is returned ſummoned, and doth not 
plead this Non Tenure, he Gall not have advantage to aſſign it 
by Erto2. - And N. Brev. fol. 22. is, That he who pleads Non 
Tenure ſhall have a UWritof Error: But he doth not ſay , that 
one may aſſign Non Tenure foz Erroz. Croke Juſtice doubted 
whether ye might aſſign it fo2 Erro2, fo2 the miſchief whicho- 
therwiſe mig yt vetall him; Uherefoze they would adviſe ; If- 
terwards the parties compounded. | 


Auſten werſus Begley, Paſch. 17 lac. Rot. 486. 


—.— of a Judgment given in Rocheſter in an Aſſumpſit, where 
the Plainiiff declared, That the Defendant being indebted 
unto him in kfteen pounds, In conſideration the Plaintiff would 
give time unto him koꝛ the paz ment until the firſt day of Eaſter 
Term, pꝛomiſed to pay,#:. And alledgeth in facto, that he gave 
day foꝛ the payment; #:, and that he had not paid. Upon Non aſ⸗ 
ſumpſic plcaded, found fo2 the Plaintiff, # Judgment accoꝛding⸗ 
ly, Erro2 was aſligned, foꝛ yp it was not ſhewn how the debt ac- 
crued; Foꝛ it was ſaid, that a general Indebitatus was not 
ſufficient ; But it was reſolved , that generally, Indebitatus iS 
not ſufficient where it is the ground of the Action; As to ſay; 
whereas he was indebted unto him in ſuch a ſumme, he pꝛomi⸗ 
ſed to pay, There he ought to ſhew how he was indebted ; But 
where it is but an inducement to the Action, as it is here, In con- 
ſideration that he ſhould forbear the debt until ſuch a day; (Foꝛ that 
they are agreed upon the debt, and ſo it is but a collateral pꝛo⸗ 
nule) it is god enough without chewing how. Decondly , it 
was objected to be erroneous, becauſe it was not chewn when 
Eaſter Term began: Sed non allocatur; Foz it is well known to 
the Court, and the Action is concei ved atter the end ol the Term. 
UWherefoze the Judgment was affirmed, 


Freeman 
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Freeman verſus Executor of Freeman, Trin 17 Iac. Rot. 623. 


gre fac. to have Execution of Damages recovered in an Ap- (9) 
peal: The Defendant pleaded, that after Judgment , the 
Ceſtatoꝛ ſued Execution by a Scire tac. againſt the Bail, and 

had Judgment and Execution awarded againlt the Sail. And 

it was thereupon demurred, and adjudged to be no plea,becauſe 

it is not Gewn that he was ſatisfied by the Execution again 

the Bail. Foz otherwiſe without ſatisfaction, he may always 
charge the principal. 1 


Mawle werſus Cacyffyr , Executrix of Matthew Randle, 
Paſch. 17 Iac, Rot, 346. 


Dot fo2 twenty pound in the debet & detinet, fo2 rent reſer⸗ (to) 
ved upon a Leale made to one Spaulding, who aſſigned the 
leaſe to Matthew R. the Teftatoz, whereby he entred and was 
d, and dying polleſled, made the Defendant his Erecutrir; 
foꝛ rent incurred after his death the Action was bꝛought. 
The Defendant pleaded, that after the death of the Teſtatoz che 
relinquiſhed the and did not intermeddle therewith , 
and that Ge had fully admimiſtred all the Teſtatozs gods. 
W nit was demurred ; and it was firſt moved, whe- 
ther this Action may be bzought in the debet & detinet, foꝛ rent 
incurred after the Teſtatoꝛs death : And it was reſolved that 
it might. accoꝛding to the opinion in Hargraues Caſe, Coke 5. fol. 
31. Decondly, whether by this Mai ver of the Term and pol⸗ 
ſellion, che hall be diſcharged of the rent, ſo as che (hall not be 
charged in her own right. And it was held, that che could not 
waive it, unleſs it had been ſpecially alledged, that the rent 
was greater then the value of the Land. And then peradven- 
ture by ſpecial pleading the chould be diſcharged. Thirdly , it 
was held, that this pica was il, becauſe it is not ſaid, 2-04 el 
nad riens en ſes maines jour de briefe nec anques poſtea. Ind an er- 
ception was taken to the Declaration, becauſe he Chews, that 
the Leaſe was made to begin at Mich: virtute cujus, intravit & fuit 
poſſeſſionatus, but Doth not lay, that he entred after Mich, And 
if he entred befo2e,he is a diſleiſoꝛ: Sed non allocatur; Foz being 
ſaid virtute cujus, he entred and was polleſſed , it is neceſſart- 
ly to be intended, that he entred after Mich, Wherefoze it was 
adjudged fo2 the Plaintuf. 


Sir Nicholas Hall verſus Bonythan , Mich. 12, Jac, 
Rot. 538. 


E Rror of a Judgment in Debc in the Common Bench; where (11) 
| the Defendant pleaded in Debt upon an Obligation , pay- 


ment 
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ment of 501, 14 Junii 11 Jac. Acco2ding to the condition of the 
Bond TheÞPlaintiff ſaith, Quod non ſolvit the fozeſaid 5061, 
prædicto decimo quarto Auguſti anno 11. ſupradicto quas ei ad eun- 
dem diem ſolviſſe debuiſſet. Et hoc petit quod inquiratur per patriam, 
& prædictus defendens ſimiliter. Illue being joyned in this 
manner , the Uerdict found, Quod non ſolvit prædicto 14. Junii, 


prout the Defendant alledged : And hereupon Judgment was gi- 
ven foz the Plaintiff, Ind the Erro aſſigned was, that therewas 
not any Jflue here joyned ; Foz the nt pleading payment 


at one day, and the Plaintiff replying to another day, and conclu⸗ 
ding, Et hoc petit, &c. it is not to that which the Plaintiff con- 
cludes ; and ſo there is not a Negative and an Altirmative, and 
without themno Jue can be joyned ; Ind of that opinion wag 
Houghton Juſtice , that there was not any Jſſue here joyned; 
And that it is not aided by the Statute of Jlues miſ-joyned, 
But Montague and Doderidg to the contrary , that this wozd 
(Auguſt) is void; And it᷑ it had been prædicto 14. die, without 
mentioning any moneth, it had been ſufficient ; therefoze the ad⸗ 
dition of Auguſt is void; Ind compared it to the Caſe 20 H.6.25, 


Uſque diem impetrationis billæ, Scilicet , which is contrary; yet 


it was god enough, and the Scilicet void. Do in an Aion 
upon the Caſe , ſur Trover of gods, and that poſtea, viz. ſuchg 
day, which was befoze the loſs, ac. yet adjudged god, foz the 
viz. is idle. And the Declaration, That it was not paid pre- 
dict. 14. Juni, accoꝛding to the condition, 2 made it gad: 
Wherefoꝛe the Judgment was affirmed ; Foz it was ſaid, that 
the word (Auguſt) was f » and that prædict. 14. dis 
without moze had ben ſufficient. Dy. 395. & 241. 


Dance verſus Ekden and Bucklock. 


| Ekden juſtifies the putting in of his Cattle as a 
Copy-holder to the Lozd Norris of his Mannoꝛ of D. foz 
Common; And Jſlue upon the Pzeſcription. Bucklock juſtifies 
as Tenant of Sir J. Fetiplace, who Was a Fre-holder in Dor- 
cheſter, who claims Common appurtenant to his fre-hold; And 
Jilue upon that Pꝛeſcription. And the Plaintiff ſurmiſing) 
that the Loꝛd Norris was Lozd of the Hundzed of Dorche- 
ſter, wherein all the Fre-holders are his Tenants, and with- 
in his diſtrels, pꝛayed a Ven. fac. unto the next Uill, which was 
W. in the Yundzed of Ewden,which is the next Yundzed; 
And the challenge not being denyed, it was awarded accoꝛding⸗ 
ly, and tryed at the Bar; And thereupon moved in Arreſt of 
Judgment, that it was a mit⸗trial; Foz quoad Bucklock Tenant 
of Dir J. Fetiplace , this is no challenge: Uherefoze there 
ought to have ban z beral Ven, fac. But all the Court after ſe- 
veral motions herein reſolved , that the Trial was god; 


Foz there never chall be ſeveral Ven. fac. to try (everal Jae | 
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in one County: But to ſuch ſeveral Jſſues in ſeveral Counties, 
1 is otherwiſe, UUherefoze it was adjudged foz the Plain- 
tiff, 


Loader ver ſus Thomas Samwel and three others. 


I KReſpaſs: Foz the taking of his Beaſts, and detaining them 
until a fine ot 10 l. was paid ; the taking was apud Harewel, 
Thomas Samwel pleaded Non culp. The other Defendants juſti⸗ 
fie, becauſe Harwel ig within the Hundzed of Harwel, and the 
Sheriffs Turn of the ſaid Yunozed ; And that at ſuch a Lt 
within the Hundꝛed, it was pꝛeſented, that the Plaintiff ought 
fo repait ſuch an High⸗ way, and had not repayed it, Uhere- 
loꝛe the pain of 10 l. was alleſled upon him, to repair it betoꝛe 
ſuch a day: And it not being repaired , it was pzeſented at the 
laid day. And thereupon the ſatd pain eſtreated, and ſo juſti« 
tes. The Plaintiff replies, that the Biſhop of Winton was 
ſeiſed in fee of the Mannoꝛ of Harwel, and he and his pꝛedecel⸗ 
ſozs have had a Lat of all the Jnhabitants there; And tra- 
verſeth, that it was not within the Let of the Hundꝛed. And 
they were thereupon at Jſſue, and found foz the Plaintiff foz 
both Jſſues by a Jury at the Bar. And upon the Evidence, 
the Defendant would have pꝛoved it to have been inquirable in 
the Yundzed, becauſe the Jury of the pzivate Lat did not in- 
quire and redreſs it: Foz it was laid, that although there 
be pꝛivate Lets, yet as to this purpoſe they are within the 
Let of the Yundzed, to inquire of things omitted by them 
to be inquired , being publique Nuſances, To which the 
Court agrad: But here, as the Jflue is joyned, the queſtion 
is, Uhether it be within the Yundzed-Leet generally, and 
nos fo2 ſuch a particular purpoſe. But this ought to have been 
— pleaded, and chewn to the Court; And lo they 
ivered it as the Law to the Jury: Mhereupon the Jury 
found foz the Plaintiff, And it was now moved in Arreſt of 
Judgment , that being a thing which conrerned the Sheriff 
and his intereſt, the Ven. fac, ought to have been awarded to 
the Cozoners, and not to the Sheriſt humſelf : Alſo that the 
Ven, fac. ought not to have been awarded from Harewel , but 
from the Hundzed, oꝛ from the body of the County: Sed non al- 
locantur ; Foz being awarded to the Sheriff himſelf , when he 
himſelf was party, and not to the Coꝛoner, that is no er- 
ception fo2 the Dherilk, it being done foz his advantage and fa - 
bour ; But peradventure the Plaintiff might well have taken 
that exception. Alſo Harwel is the place which is alledged by 
both parties, where the Let is; UWherefoze from that place 
the Venue ſhall be, and not from any other: Uyeretoze it 
Was adjudged fo the Plaintiff, 


a Gryffyn 
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Gryffyn verſus Charls. 


Rror of a Judgment in Ipſwich in Aſſumpſit: Uherein t 

Plaintif declared, That in conlideration he would ban 
tor hum in his Ship fozty two Yogtheads of Wine frem Bour- 
deaux to Ipſwich, he would content and ſatisfie him koꝛ it. And 
alledgeth that he bzought them accoꝛdingly: And that 42 l. was 
minus ſatis to latisſie him; And how he had required the pay- 
ment of the 42 l. and he had not paid it. Upon this Peclara- 
tion it was demurred, and adjudged foz the Plaintiff. Ind 
now Serjeant Hitcham aſſigned foꝛ Error, that this Declarati- 
on was not god; Becauſe he ſaith, that 42 J. eſt minus ſatis tg 
ſatisfie him, and doth not Chew what will ſatisfie him: But all 
the Court held, that it was well enough; Foz minus 1atis ig lit⸗ 
tle enough, oz not ſufficient ; yet when he Chews that he did mt 
- —— that ſufficeth; Uherefoze the Judgment wag 
akt med. 


Reuan O Brian and others verſus John Knivan. 


E Rror of a Judgment in the Kings Bench in Ireland, in Eje- 
ctione firmæ, upon a Leaſe of Lands by the Biſhop of O(- 
ſory, 2. Octob. 16 Jac. Upon Not guilty, a ſpecial Uerdict was 
found, That this Land was parcel of the poſſeſſion of the ſaid 
Bichopꝛick; And that 20, Octob. 6 Ed.s6, the King by his Let- 
ters under his hand, and under his Pzvy Signet, directed to 
Dit Iames Crofts Deputy, Tho, Luſack his Chyancelloz, and o⸗ 
thezs his Council, ſignified, that he elected and appointed lo. 
Bale to be Biſhop of Ollory, requiring them to take ſuch oꝛder 
fo his placing and inſtallation, as by the Ozders and Laws 
of our Realm of Ireland ts neceſſary. Atterwards the L eputy be⸗ 
ing removed, the Chancelloz and two others being madeJultices 
of Ireland, they (without any other Warrant) made Letters of 
Commiſſion under the Gzeat Seal of Ireland, directed to the 
Arch-Biſhop of Dublin in Ireland, in this manner: Edvardus, 
&c. I. Archiepiſc. Dublin &c. Salutem, &c. Sciatis quod nos con- 
ſiderantes Epiſcopatum Oſſory to be void, Ioh. Bale juxta tenorem 
quarund. literarum conſignamus, & per præſentes in Epiſcopum Oſſo- 
ry eligimus, creamus & conſtituimus; vobiſque præcipimus quatenus 
præmiſſa confirmetis, ipſumque in Epiſcopum Offory inveſtiri & con- 
ſecrari faciatis, &c. And that acco2dingly he was conſecrated, 
That; Feb. 7 Ed.6, the King accepted his Fealty, and a UUrit 
iſſued to the Eſcheato2 to receive his Tempozalties : That ak⸗ 
terwards in the life of the laid Iohn Bale, prim. Mariz, by Let⸗ 
ters Patents under the Gꝛeat Deal of Ireland , Directed to the 
Dean and Chapter of Kilkenny, ſignifying, That che had ap⸗ 
pointed and elected to that Bichopꝛick, being void, Ioha voy L 
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and appointed them to elect him, who was elected and retur- 
ned accoꝛdingly, and had a Patent to be conſecrated , and all 
things done fo2 his conſeration and reſtitution of his Tem⸗ 
po » and otherwiſe, as was requiſite to make him per- 
ect Biſhop, That he lo being Bichop ; entred into thole 
Lands, and was ſeiſed , ac. prout lex, &c. and ſo ſeiſed in 
the life of the ſaid Iohn Bale, Anno 7 Eliz. let thoſe Lands 

to Nicholas White foz 101 years > which was confirm- 
ed by the Dean and Chapter; And that the ſaid Tohn Bale 
Anno 9 Eliz. dyed; And afterward lohn Tonery Dyed, and 
Jonas Wheeler was duly elected Biſhop, and entred upon the 
Defendant, being aſſignee of Nicholas White, and Leſſoz to 
the Plaintiff, whom the Biſhop re-entred , Et fi , &c. 
And in Ireland Judgment was given by the opinion of the 
two Puiſn Juſtices againſt the opinion of the Chief Jultice 
there foz the PlaintiffT, And now the Errozs aſſigned were 
in point of Law: And the firſt Queſtion was, Whether 
Bale was well created Biſhop ? Decondly , admitting he 
were well created, TUhether this Leaſe by Tonery, being 
Bilhop de facto, but not de jure, in the life of the ſaid John 
Bale (who never was depꝛived) deing confirmed by the Dean 
and Chapter, (he ſurviving the laid Iohn Bale) be god a- 
gainſt the ſucceſſoz. Firſt, it was objected, That Bale was 
never well created Biſhop; Becauſe the Letter which was 
forhis election, was directed to Dir Iames Crofrs the Depu- 
ty, and to the C loz and others; And it was not executed 

by the Deputy; Foz he was amoved befoze execution thereof, 
and ſo not executed acco2ding to the Authonity: And the De⸗ 
puty being the principal perſon, and removed, all is determi⸗ 
ned. And it was compared to 38 H. 8. Dy. 62. where them 
Ittozneys have authozity, and two execute it, it is not god: 
2E 1 * neon an authoaity, — _ commiſ⸗ 
irection, ich mig executed, although the 
Deputy be removed. A ſecond reaſon that Bale was never Bi⸗ 

| hop, was, becauſe the Direction was, That they ſhould take 
oder fo2 his creation, and making him Biſhop accozding to 
the Laws of Ireland, which ought to be by Urit of Coxge 
4 Eſlier , which being returned, then a Patent Chould be 
made unto him under the Gꝛeat Deal there; and then 
a Commiſſion to conſecrate him: And ſo is the Law and 
Uſe” in England: And ſo was the Uſe and Law in Ire- 
land until the Statute of 2 Eliz. made there, which gives 
Authozity to. the Nucen and her Ducceſſozs to create Bi⸗ 
hops by their Patent without Conge de #ſiier ; And ſo 
theſe circumſtances Gall not be obſerved, but. an immediat 
— Patene © But it was reſolved, That this 
'Dtat:ite did not give unto her any new power; But 
was onely a reſtitution af — Law: — 
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that the King here, and allo in Ireland, befoze the (atd Statute, 
might create a Biſhop by his Patent, without any Writ of 
Conge d Eſlier, vwhich is but a fozm oz ceremony which the kings 
of this Kealm have agred to obſerve : But if they will not od⸗ 
ferve this courſe, it is well enough; Wherefoze this creation be⸗ 
foze that Dtatute was gud enough, Vid. Nat. Br. 169. & 17 Ed. 
3-40. Another objection was, That here was not any Patent 
ſhewu of the creation, but onely a Commilſion. to the Arch⸗ 
biſhop of Dublin and others, to conſecrate him: Sed non alloca- 
tur; Foꝛ therein are wo2ds, per præſentes eligimus, creamus & 
conſtituumus, which is a (ſufficient Patent of creation, with: 
out any other Patent. A third objection was, that although 
John Bale wete Biſhop, yet he relmquiching the place, and the 
faid T homas being by legal Ceremonycreated Biſhop, and ha- 
ving his Temporalties reftozed unto him, was Bichep in 
facto: And tins Leaſe being made by him, and confirmed by 
the Dean and Chapter (eſpectally he being Biſhop in facto, and 
furvi the ſatrd Bale) the Leaſe Could be god, and Gould 
dind the Duccefſo2 : But it was reſolved, that he not being law- 
full Biſhop, this Leaſe to charge the poſſeſſions of the 

rick was void; although all Judicial acts made by him, as W. 
miſlions „ Jnlkitutions , Certificates, and ſuch lie, hall be 
god; but not fuch voluntary Acts as tend to the depaupe⸗ 
ration 8 the Ducceſſoz ; Mherefoze the firſt Judgment was 


Skelliton verſus Hay, Hill, 15 Iac. rot, 456. 


OY firmæ: Upon a ſpecial Uerdict the Caſe was; That 
the Biſhop of Worceſter made a Leaſe to Dir William 
Whoorwood, fo2 the life of him and two of his ſons ; Ye let 
that Land to John Mallet at will, rendzing Rent, and after 
died; Mallet the Leſſ holds himlelf in, but mentions not 
how he claims, as Occupant, oꝛ otherwiſe ; William Whoor- 
wood (one of the ſons of Dix William Whoorwood ) being one 
of the ceſty que vie, enters as Occupant, and let it to the Plain- 
tiff, and the Defendant by the commandok Mallet the Lell ou⸗ 
ſted him: And whether Mallet were the Dccupant, without clat- 
ming it as Occupant, oz whether the other may enter by occu- 
pancy, was the queſtion; And it was adjudged foꝛ the Deken⸗ 
dant, that the Lell was Occupant z Foz he being in poſſeſſion, 
the Law caſts: the Fre-hold upon him, unlefs he waves it 


Ind it is not requiſite that de claim as Occupant, unleſs there 
be a diſclaimet in it; Foz being koꝛ his advantage, the Law 


chall avjudge it in him as Occupant ; Mheretoꝛe it was adjud- 
ged fo: the Defendant. 2 A, ia . 40 


PO 
* 


2 A 


4 ACOBI Regis in Banco Regis. 


Wallis his Caſe: 

Wau a Burgeſs of Ipſwich, was committed to pꝛiſon, and 

upon an Habeas Corpus the cauſe was returned; That 
the laid Town was an ancient Uill, and that therein was a 
tuſtome to elect every year two of the Burgeſſes; who are cal- 
ied who uſed to make a Feaſt upon ſuch a day ; And 
that the Defendant being elected, refuſed to make that Feall; 
Wherefoze he was fined to twenty pounds , and impuſoned 
until he paid the fine. And this was allowed to be a god 
cuſtom - 5 and well returned: UWherefoze. the pꝛiſoner was re⸗ 
manded. 


William Brent verſus Haddon. 


Oꝛ that he was ſeiſed in fee of two acres of Medow in 
Derby, and Iohn Quarles was ſeiſed in fee of a Uater-mill 
in D. whereto the water ran out of the River of Sore by 
the laid two acres; And that the ſaid Iohn Quarles erected 
ripas ſtagni molendini prædict. fo high, that by the exaltation 
of the water it over-flowed the ſaid two acres of Medow 
and yet over-flows them; and that he afterwards let it to 
Haddon. After Uerdict, upon Non-gulcy pleaded, and found 
fo2 the Plaintiff , it was moved in Arreſt of Judgment ; 
Firſt, that there was no place mentioned where ſtagnum mo- 
lendini Could be, and there is the Nuſance done; it may 
be in another Uill ; Sed non allocatur 5 Foz it tall be in⸗ 
tended in the ſame Will where the Mill is. Decondly, it 
was alledged, that the requeſt to abate it was made to the 
Leſſee, where it ought to have been to the Leſſoz > who had 
Free-hold ; Foz the Leflee Hath not any authozity to 
abate it, being done in the time ok his Leſfoz ; and it ſhould 
be waſte in him; Noꝛ was it any Nuſance erected by him: 
Sed non allocatur; Foz the continuance is a Nuſance by him, 
againlt whom the Action well lies. UWherefoze it was ad⸗ 
judged fo2 the Plaintiff, 


+» © wo wo w 


Te foz bꝛeaking his houſe, and bꝛeaking ther dw2s, 
and bzeaking and carrying away thze locks of thoſe dos. 
The Defendant juſtifies the entry into the houſe by vertue of 
a Fieri fac. awarded againſt the Plaintiff, directed to the Dhe- 
tiff and he being Under-theriff, and the other De- 

' fendants his Bayliffs , two of the Defendants entred into 
de houle, and the dw2 being open, took the goods, and the 
Bbbb 2 Plaintiſt 
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Plaintiff chut the doꝛs upon the Baylifts, and impꝛiſoned them 
toꝛ two hours; CUheretoze he bake open the dw2s and the 
locks to reſcue his Bayliffs ; Quz eſt eadem tranſgreſſio: Ind it 
was thereupon demurted, and all the Court held, that although 
a Sheriff cannot bzeak open an houſe being to take Execution 
by a Fieri facias; yet when the do is open, that he enters, and 
be diſturbed in his Execution by the —_—_ who are within 
the houſe, he may bzeak the houſe to relcue his Bayliffs, and 
to take Execution. Uherefoze it was adjudged fo2 the Defen- 
dants: And in regard: this reſtraining of the Execution, and 
detaining of the Bayliffs was confeſſed by the Demurrer, an 
— fo2 the god behaviour was awarded againlt the 
aintiff. | 


Chiberton verſus Trudgeon. 


Dir. bꝛought by Chiberton Adminiſtratoꝛ, and Judgment 
thereupon; And now moved in Arreſt thereof, that this 
Action was bought by an Adminiſtratoz, who Gews , that 
Adminiſtration was committed unto him by the Arch⸗ Deacon; 
But chews not what Authozity the Arch Deacon had to com⸗ 
mit Adminiſtration ; And in pat thereof 21 H. 6. 23. and 
35 H. 6. 46. were cited. And the e is where Adimi- 
niſtration is —_—Y | , and 
where by one who hath a peculiar Juriſdiction ; Foz in the 
laſt Caſe, he ought to chew how he hath his power, Plow.297. 
And although it be after Uerdict , yet it is not holpen by the 
Statuteof 18 El. cap.14. being matter of ſubſtance and not of 
fozm, as it was adjudged in Cutts and Benneis caſe, — * 
Court held that it was well enough; Aud they ſaid, that th 
Bwks which are of Peculiars, aregod Law ; Foz it cannot 
be intended they have any Authozity, unlefs it be hewn: But 
the Arch-Deacon is Oculus Epiſcopi : And de Inre Ordinario, he 


is to commit Adminiſtration ; Ind it was adjudged koz the 
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Emorandum, Upon the 23 Fan. Ann. 17 Fac. being Sunday, 
Sir John Croke, one of the Juſtices of the Kings Bench, died 
at his houſe in Holborn. 
Henry Breſſey — Thomas Humphreys, as Aſſignee of William 
harnet, Aſſignee of Ralph Maſters, Trin. 17 Jac. rot. 561. 


„ Foz that he left to Ralph Maſters, quoddam molen- 
dinum aquaticum in parochia de Swepſton, & omnia, domus, ædi- 
ficia, aquas, aquarum curſus, ripas, Angl. Dams dicto melendino 
adjacent ſpectant.& pertinent. foꝝ twenty one years : And he cove= 
nant ed to repair the houſes of the faid Mill, che fiwdgates, 
ſewers, and the dams, as alſo to ſcaut the Mill⸗dam, water⸗ 
toutſe, and banks to the ſame Mill ing, and to leave thet 
at the end of the term fufficiently repaired, dc. and four Mill 
* repairing of Res It 
and Mill-banks, and foz not leaving the Mill-ſtones ; er- 
ception was taken, becauſe he did not Chew in what Uill the 
ill⸗bantzs were, 46 Ed.z.8. Sed non allocatur 5 Foz they (hall 
be intended to be in the ſame Uill where the Mill is. Decondly, 
Secaule it is not chewn whether it were a Coꝛn⸗mill, oz a Ful- 
ling mill: Sed non allocatur ; Foꝛ all is one, the bzeach being al⸗ 
in the not repairing, ac. Jt was alſo moved, that there 
vere the baeaches aſſigned : Ind the Defendant having de- 
murredupon the whole Declaration,the Plaintiff ought to 
Judgment v it queſtion fo2 them wherein the breach was 
well — — - of that opinion was all the Court; Foz they 
are as ſeveral Actions ; And they held that they were all here 
well aſſigned : Wherefoze it was adjudged fo2 the Plaintiff, 


Sir Miles Fleetwood verſus Curle, Auditor of the Court 
of Wards. 


A tion upon the Caſe : Uhereas he was a Juſllice of Peace, 
2 and by Patent was Receiver of the Court of Uards, and 
by reaſon thereof received great ſummes of money koꝛ the King, 
and was uled with much confidence by the King # That the De- 
kendant, præmiſſorum non ignarus, having ſpæches concerning him 
with one Thomas Whorewood, ſpake theſe words, Mr. Deceiver 
faaendo the Plaintiff ) hath deceived the King, and J have him 
in 


(2) 


(3) 


(4) 
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in queſtion for it ( innuendo a ſuppoſed material thing by him a⸗ 


gainſt the Plaintiff ) and I doubt not to prove it. The Defendant 
pleaded Not guilty, and found againſt him, and Damages aſ- 
ſeſſed to four hundzed marks, and Judgment given in the Com: 
mon Bench fo2 the Plaintiff ; And now Error thereof bzought 
and aſſigned, that theſe woꝛds (as they are alledged) are not 
action2ble ; Foz it is not alledged, that there was any commu- 
nication of him concerning his Office, oz his dealing in his Ok⸗ 
fice, oꝛ that Whorewood knew that he was Receiver, oz that the 
matter in queſtion was any thing touching his office ; And then 
it all not be intended to concern him in his office ,- and ſo no 
loſs oʒ diſcredit unto him thereby: And it may be intended, that 
he deceived him in purchaſing of Lands upon falſe conſiderati- 
ons, 02 otherwiſe, and not in point of his office; But all the 
Court held, that the Action well lay, being ſpoken of him being 
an officer ; And in that manner it Gall be intended concerning 
his Office. Ind foz the firſt wozds, Mr. Deceiver, it is an irom- 
cal alluſion and nick-name to his office and place, and there: 
foze the innuendo is well applied; And if ſuch crafty evaſions 
ould be admitted, it would be an uſual pꝛactice to lander ſa»; 
punichment : Ind when he laid he had deceived the King, it is to 
be underſtod in his office, as in that wherein it is manifeſt he 
may deceive him, and not to take it upon fozraign intendment ; 
And it is god enough without any innuendo : UWherefoze the 
Judgment was affirmed. 


Edmund Watkins ver ſas Oliver, in the Exchequer Chamber. 


ER rorof a Judgment in the Kirigs Bench: The Erroz aſſign- 
ned was; Foz that the Plaintiff declared in Debt againſt 
Edmund Watkins alias Edward Watkins, that he by the name of 
Edward waS obliged in an Obligation of 100 1. and foz non-pay- 
ment the Action was bꝛought; The Condition was, That if Ro- 
ger Watkins paid 501, to the Plaintiff at fuch.a day, That 
then, ac. The Defendant pleaded payment by Roger Watkins at 
the day and place, and Jfſue thereupon ,- and found foz the 
Plaintiff, and Judgment foz him: And now Error thereof 
bꝛought, fo2 that Edward Watkins is obliged, and Edmund is 
ſued, whtch cannot be intended one and the ſame perſon : Ind 
no averment can help it; Foꝛ one cannot have two pzoper names; 
And there cannot be any eſtoppel as this Caſe is: And of that 
opinion were all the Juſtices and Barons. But if the Conditi⸗ 
on had been, It Edward Watkins paid the 50 1. &c. and the Jiue 
had been,that the ſaid Edward Watkins payed, and the Uerdict had 
found foz the Plaintiff, then the Uerdict ould make it an E⸗ 
ſtoppel, and the Court ſhould be aſcertained that they were one 
and the ſame perſon : But as it is here, a ſtranger paying the 
ſumme, which is ſo found; it cannot help the Plaincift ; 22 
* 


— — 
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fore los this cauſe the Judgment was reverſed. Vid. Ti 279. 
1 1.7 29, Poſtea. 


Pymmock verſus Hilder. 


Elan firmæ: The Defendant pltaded, that the Lands was 
auxcient Demeſne,and pleadable by a UUrit of. Right-cloſe, &c. 
The Plaintiff <ews,that they were Copy-hold Lands, parcel of 
the Wannoz, and entitles himſelf by Leaſe under the Copy-hol- 
— and traverſeth that they were umpleadable by a —— of 
Right-cloſe: Ind it was thereupog.demurred; Firſt, Becauſe 
Copy=hold Land parcell of a Mannoꝛ of auncient —_ Gould 
be pleadable there, and not at the Common Law. ly, 
Becauſe this Traverſe, that they were impleadable, is but the 
conſequence -of auncient Demeſne, and therefoze not traverſable: 
Sed non allocatur ; Foz it was reſolved, that Copy-hold Lands 
gre as the Demeſnes of the Mannoꝛ, and are the Loꝛds Fre-hold, 
and therefoze not impleadable but in the Loꝛds Court; Ind that 
the Traverſe was well enough taken; UWherefoze it was . 
ged foz the Plaintiff, 


Porter cafe Bathurſt, 


ohibition : Upon a ſpecial Uerdict the Jfſue'was ; TUhez 
— an Abbey held ſuch Lands diſcharged Tempore diſſoluti- 
onis, 8&c, And it was found, that the Jbbey was of the O:der 
of the Ceſtercians, who held them Diſcharged of Tythes dum 


propriis manibus excolebant; And that thoſe Lands were parcel 
. of the Demeſnes: But in Leaſe foz years at the time of the diſſo⸗ 


tation, and foꝛ certain years befoze, and now the years were de⸗ 


hold 


termined, The queſtion was, whether the Gould' 
e 
ch the dilolution,yet quoad the Abbot, the nee was 
dicha of Tythes ; Ind the kt moe 
_ 8 thoug- 22g og che Ede 
none bei eto defend it; it Wap adjudged mw Pan 
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bodies, Thirdly, that the inheritance of pzethoſles Gould re: 
main in the ſaid Dir Edward Stradling, oz himſelf, until the Fine 
levied, Fourthly, Whereas he had granted a Leale foz years, 
of part of Marſhwood, to — ſaid Suſan the Plaintiffs daughter, 
that he had not made any _— Rs noz would afterwards 
make any Gꝛant thereof, without laintiffs aſſent ; — 
Defendant quoad the 7 Big 
he had — — — 
any Gꝛant after the Obligation, without 
Er quoad omnes alias conventiones, that he ha — hem. 
auen — lea the Plaintiff demurred; Firſt, Berauſe the Co- 
to levie a Fine, ac. is an act tobe perfozmed by a ſtran- 
— ., biet anactobe performed on bend, in both which ca⸗ 
— — plead, and chew how he perfozmed it: And it is 
not ent to plead general perfozmance ; Foz acts of retoꝛd 
ought to be chewn lpecially ; and the anſwer to them is l nel 
record, and no other Jſſue can be taken, Vid. 2 H.7.15. 10 H.7, 
10. 13 H. J. r. l 21 Ed. 4.75. Dy. 56. A ſecond objection 
was, Becaule the Covenant being in the diſjunctive, he 
to chew ſpecially which ot them, and not generally, Vide Co, 
lib. 8. fol.133. Turners Caſe, and 16 H.7,11. Thirdly, He pleaded, 
that he did not grant without the Plaintiffs aſſent, which ' 1 
Negativa pregnans, and therefoze not god. Vid. 40 Ed.3.5. 12 Ed 
4.4. And ol this opinion was all the Court, that foꝛ 80 
ſes the Plea was not god: Uherefoze it was adju 
Plaintiff, upon the firſt Argument, eſpecially foꝛ tel 


Ive verſus Cheſter, 


Aa by William Ive and his wife, Executrix of Antho - 


ny Hornby, againſt Edward Cheſter ; Foz that the Defen- 
dant in conlideration the Teſtatoꝛ would buy, and pay, fo2 the 
CLINE pre, viz. twenty four yards of lace, eleven 
of velvet, the yards of bzoad-cloth, and would make 
boy k, pꝛomiſed not onely to pay unto himſuch ſummes 
expend foz the ſaid wares, but would pay unto him 


anus as he deſerved foz making the ſaid cloak: Ind alled- 
geth in o, that he bought the ſaid wares, and laid out fo 
chem 21 1: Ind that he made the laid cloak, and deſerved fo: the 


making thereof ſix chi n — 22 foz the non-payment 
he bꝛought the Action. t the Pefendant was indebted 
to the Teltatoz in 27 l. Ex hole of velvet, 
made foꝛ Err * Teffacoz, and 24 — 
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and thoſe were fo2 himſelf ; Noz if it had ben averred they 
were foz himſelf, foz his own wearing, yet it not being aver- 
red that they were neceſſary and convenient foz him to wear, 
accozding to his Eftate and degree ; Therefoze this pꝛomiſe 
Gall not bind him, and ſo the Action not maintainable. Vide 
16 Ed.4-2, 21 H.6. 31. 10 H. 6. 14. and Machworth and Bachellays 
Caſe, and Stone and Withy poles Caſe, 


Pigot ver ſus Rogers. 


upon the Caſe bꝛought againſt Pigot, late Sheritt of the 
dunty of Salop; UWlhereas upon 29 Auguſt, 13 Iac; one Ed- 
ward Doughty was obliged to the ſatd Rogers in an obligati⸗ 
on of 200 l. that he, poſtea, viz. 29 Junii 13 Jac. ſued a Latitat 
againſt the laid Doughty, with intent to pzocure him to be ar⸗ 
relted to recover the ſaid Debt, which was directed to the 
Sheriff of the County of Salop to exetute, who ſent his 
Warrant to the Bayliffs of Shrewsbury (who had the execu⸗ 
tion of Writs ) to arreſt him , and take Bond foz his ap⸗ 
pearance, who retoꝛned unto him, that they had executed the 
Writ z That the (aid Dherift had falflv retozned at the day 
a Non eſt inventus, whereby he was defrauded of his Debt. 
The Defendant pleaded Not guilty, and found againſt him, 
and Damages aſſeſſed to one hundzed and fifty pounds, and 
Judgment: And Error bzought and aſſigned , that the De- 
claration was not god; Firſt, Becaule it is chewn, that the 
Obligation was made 29 Auguſt, 13 Jac. and he chews that 
the Laticat was ſued out poſtea, viz. 29 Junii 13 Jac. which 
was befoze the Bond made : Sed non allocatur; Foz. althougy 
the P2oceſs be befoze the Bond, yet being retoznable in Mi- 
chaelmas Term, and the Latitat upon that, after the Bond, 
it is ſufficient to maintain the Action: And the Pꝛocels al- 
ways bears Teſte the laſt day of the Term befoze. Se⸗ 
fondly , Jt was alledged , that the Declaration was not 
god, becauſe he doth not chew, that the Bayliffs delivered 
the Bond to the Dheriff which they had taken foz appea- 
tance; Noz is it chewn, that the Defendant did not appear, 
02 had lurked in places unknown, whereby he lolt his Debt: 
Sed non allocatur; Foz they ſerve but foz. aggravation of Da⸗ 
mages, and are by the Uerdict ſupplied; TUherefoze the Judg⸗ 
ment was aftirmed, | 


Fug of a Judgment in the &inzs Bench, in an Action 


Cett Ichnſon 
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Johnſon verſus Leman, Trin. 17 Jac. rot. 


\ Crion uxon the Cafe foz wozds ; Uherras he was of 

A name and fame, aud foz twenty yrars befoze way, — 
is, a Citizen ot London, and ot the Company of Vintners, and 
during all the ſaid time was a of Wunes; And 
eas Iohn Buxton and Robert Holden bzought an Action up- 
on the Caſc againſt the ſaid Iohnſon now Plaintiff, upon a pꝛo⸗ 
mile, ſuppoſing that in conſideration of 5 l. he pꝛomiled to deli⸗ 
ver unto him befoze ſuch a day, two hogſheads of Uinegar, and 
that he had not delivered them: Where, upon Non aſſumpſit 
pleaded, the JCue was to be tried by Niſi prius at Guildhall in 
London luch a day, at which trial he intended to be pꝛeſent. The 
Tefendant knowing the pzemilles, and intending to ſcandalize 
him, and to pꝛocure his neighbours to fozbear traffique with 
him, 11 Iunu, 17 Iac. having communication with one Thomas 
Boulton of the Plaintif, and of the ſaid trial then to be had, ſaid 
in the pzeſence of divers, Will you be at the trial berwixt Maſter 
Buxton and Fohbnſon ? ( innuendo the ſaid trial ;) whereto he an- 
ſwered z 1 cannot tell: Uhereupon the Defendant uſed theſe 
ſcandalous woꝛds of the Plaintiff, z/l;a- Foh»ſor is broken, 
(innuendo, he is not able to pay foz the Mares he yath bought) 
and I warrant you he dares not be at the trial at Guild-hall ; Ubi re- 
vera he intended to be, and was at the trial, and was well able 
to ſatighe all his debts; Quorum prxmiſſorum prætextu, &c, Ups 
on this the —— Not guilty, and found againſt 
him, ee ed to 2600 J. And atter Uerdict, it was 
moved in arreſt ot Judgment, that theſe wozds be not actiona- 
ble; Foz he doth not ſay, that he was bzoken in Eſtate, and it 
may be he was in body: Aud the woꝛds be not, that he 
dare not be there foꝛ fear of any arreſt ; but it may be, he dare 
not be there, by reaſon of thauſting, oꝛ ſome other cauſe. Jlſo 
there was not any tria] betyire Buxton and him, but betwirt 
Buxton and Holden, Plaintiſt and him: Sed non allocatur ; Foz 
it is all one in common parlance, betwirt Buxton and Holden and 
him, and it well intended what he meant thereby : And foz the 
wozds, He is broken, are common and vulgar words of one 
who kails in his credit > and becomes a Bankrupt, aud ſo 
are commonly taken: Wherefoze they are taken in the woalt 
ſenſe z and ſo the Court tall intend them. But becauſe the 
Damages were great, they would adviſe ; and both parties 
referred themſelves to the Lozd Chief Juſtice , who ozdered 
and awarded, that the Defendant ſhould pay 66 J. 13 s. 4 d. and 
the Plaintiff Gould releaſe, 


Greenwood 


—— — 
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Greenwood werſus Tyber, Trin. 17 Jac, rot. 1179. 
Trin, 16 Jac. rot. 1089, 


| kalen firmz foꝛ Lands in D. Upon a ſpectal Uerdict the 
Caſe was; Arthur Long and Alice his wife, in right of the 
ſaid Alice, being ſeiſed of this Land in f, by Indenture dated 
20 Aug. 2 Ed. 6. betwixt them and John Fiſher, let that Land to 
the ſaid John Fiſher and Anne his wife, and Jone their daughter, 
habendum to them, ut ſupradictum eſt, & eorum diutius viventi 


ſucceſſive, from Michaelmas following foꝛ the term of their lives, 


rend:ing annually during their lives, ut —— elt, 13 8. 4d. 
at the two uſual Feaſts, and an Hariot after the death of every 
of them: And after Michaelmas Long and his wife made Livery 
to the ſaid John Fiſher and his daughter, acco2ding to the ſaid 
Jndenture. Afterwards Long died, and Alice his wife accepted 
the Kent from John Fiſher : Ffterward John Fiſher died ſeiſed, 
— Anne w_— — —— mm ; — — 
tred upon et to t endant: Jone takes husband, 
enter, and let to the Plaintiff, Et ſi, &c. The firſt queſtion was, 
whether this Leale Habendum from Mich.foz the lives, and Li⸗ 
very made after Mich. ſecundum formam Chartz,begwd oz not, in 
reſpect the limitation is of a Free-hold, to begin at a future time, 
and no Livery made till after Michaelmas. Ind as to that point 
it was reſolved, that it is god enough; Foz the difference is 
where the Livery is made by the Leſſo2 in perſon, and where by 
Letter of Attozney, being in the ſame Charter generally made : 
But if the Letter of Attozney be, to make Livery after Mich.then 
in both caſes it is god enough; Foz there is not any intention 
that the Livery chould operate futurely, but that Livery Gall be 
made when it Gould operate, and the Eſtate chould be god pꝛe⸗ 
lently : Ind therefoze it differs from the Caſe Co. lib. 2. fol. 55. 
Bucklers and Harris Caſe, where a Reverſion was granted, Ha- 
bendum after Mich. foz life; Although the Attoꝛnment be after 
Michaelmas, yet being an act of a ſtranger, it Gall not make 
that god which otherwiſe would be void: But here dohen the 
Lefſoz himſelf makes the Livery after Michaelmas, it is well 
enough. Decondly, Admitting ſuch a Leaſe be well made by 
a Feme (eiſed in Fee in her own right, Uhether ſuch a Leaſe 
made by 3470» and Feme of Lands whereof he is ſeiſed in right 
of his wike, can be god againſt the Feme to bind her, although 
the accept the Rent, unleſs it be by Ded, as it is held in 26 H.8$. 
Dy. 2. & 91, that D&d being void, and this Leaſe wozking 
by the Livery onely (as it was objected that it Could do) 
whether this Leaſe be god: And it was reſolved it Could ; 
Fo2 it was held, that the Livery alone did not make the 
- Leaſe, but the Livery and Dad; And it took its operation by 
both ; And although if Livery hadbas made befo2e — 
} ccc 2 1 
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it had been void to make it a god Leaſe; yet being made after 
Michaelmas, it is made a god Leaſe by the Dæd and Live⸗ 
ry, and not by any of them lolely ; Fo2 the Livery in this caſe is 
but the execution of the Deed, and is a ſufficient witneſs of 
their agreement z Mhich is the cauſe that it ought to be by 
Derd, to pꝛove the agreement of the Feme, and all Reſervati- 


h ons, Covenants, and Warranties compaled in the Ded are 


god , and the Leſſæs and Leſſozs bound by them, and the 
Leaſe god, notwithſtanding this objection. The third and 
pꝛincipal queſtion was, in regard this Jndenture is made be: 
tween Anthony Long and Alice his wife, on the one part, and 
John Fiſher on the other part; Ind the Demiſe is made to John 
Fiſher and Anne his wife, and to Jone their daughter, ut ſupra- 
dictum eſt, Jone and Anne not being parties to the Jndenture, 
whether it were a god Leaſe to Anne and Jone, by way of re- 
mainder, the one after the other, oꝛ not; Foz otherwiſe as Joyn- 
tenants, it was agreed clearly by all, that they did not take, not 
being parties to the Indenture. Ind as to this point it was reſol- 
ved by the Court, that they ould take by way of Kemainder,the 
one after the other, and as if the clauſe had been in the Deed, $i- 
cut nominantur in charta, ds Dy.361. Fo2 if they Gould not take 
that way, the Deed chould be void unto them, which the Law 
will not permit, if by any means oz conſtruction it can be made 
good: And by this conſtruction, that the husband firlt Gall have 
it, and afterwards the Feme, and afterwards the daughter, by 
this reaſon the daughter cannot have it during the life of her 
parents, no2 the Feme during the life of the Baron; So thereby 
every part of the Ded (hall ſtand and be god enough: And 
this is enfozced by the woꝛds, ut ſupradictum eſt ; which is, as 
if they had been named, Vid. 18 Ed. 3. 39. 39 Aſſ. Pl. 20. And 
it was held, that this Caſe differed from the Caſe, Trin. 27 E- 
liz. rot. 850, betwixt Wiſeman and Hobert, in the Kings Bench, 
where the Lozd S. by Jndenture betwixt him and William 
Wiſeman the father, let unto William Wiſeman, Habend. to him 
and R. W. and I. W. his ſons, foꝛ their lives, ſucceſſive diutius 
viventibus; Jt was adjudged , that they Could not take im⸗ 
meDiately, becauſe they were not parties to the Ded, noꝛ ſhould 
take by remainder, to begin to them in the Habend. as Joyn- 
tenants immediately ; And when they may not take that way, 
they hall not take any way. Alſo it appears not which of the 
bzothers Gould take, the one befoze the other : But in this caſe 
it appears, that the firſt part of the Bed chews, they all (hall 
take, and not the Habendum onely. Alſo the limitation, ut 
ſupraditum eſt, cheweth, that he intended luch one after the o⸗ 
ther: Alſo the reſervation of the Rent and Hariot, ut ſupradictum 
eſt, ſhews that the one after the other Gall pay the Rent and 
Hariot: Allo the limitation is, Er eorum diutius vivent. ſucceſ- 


five, & vivent. ſucceſſive, foz term of their lives: So the — 
ce ive 
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dave is befoze the Limitation kor all their lives: And in the 
other caſe the Limitation is to them foz term of their lives 
and then the Succeſſive doth not divide it; Uherefoze it much 
differs from the ſaid Caſe; And it was adjudged , that this 
Leaſe was gwd by way of remainder, and that therefoze the 

antik could recover. But a TUrit of Error was pzeſently 
yereupon b2ought in the Exchequer Chamber; Ind this being 
argued there befoze the Julkeed and Barons of the Exche⸗ 
quer, they ſeemed to doubt pecially of the third point: UWhere- 
foe they moved the parties to compound; Ind afterwards 
the matter was finiſhed by compoſition, and nothing done moe 


therein. 
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Coriton verſus Thomas, Hill. 15 Jac. rot. 2029. in Com. Banco. 


29 ror of a Judgment in the Common Bench 

in Debt by Thomas; UBhereas before he 
had bzought Debt fox 40 l. againſt I. S. and 
had Judgment to recover the debt againſt 
him, and had taken fozth an Elegic ;"That 
the Defendant being Dherilf, retozned there⸗ 
upon, That he had by ſuch a Jury appn⸗ 
ſed ſuch gods in ſpecie to the value of 40l. 
and had extended ſuch Lands; which Gwds and Lands he deli⸗ 
vered to the ſaid Thomas the Plaintiff, ubi revera he never deli⸗ 
vered them to the Plaintiff ; per quod actio accrevit to demand 
that 40 l. &c, The Defendant pleaded Non debet, and found a- 
gainſt him, and Judgment foz the Plaintiff, and Erroꝛ aſſigned, 
becauſe no Action of Debt lies in this Caſe ; Foz it is not any 
debt in the hands of the Sheriff, noz is there any cauſe to main- 
tainthis Action; Foz if he had not delivered the Gods, he Gould 

ve his Action upon the Caſe foz his falſe retozn. Ind Henden 

— tited a Judgment in the Common Bench, where in 
the Caſe of one Pike, anno 14 Jac. the Sheriſt upon a Scire fac. 
retomed, that he had ſold the Gods fox ſo much money, which 
he had delivered to the Plaintiff ; And the Plaintiff thereupon 
averring that he had not the money, maintained an Action of 
Debt. But the Court held, that this differs from the Caſe in 
queſtion, becauſe there the Sheriſt by his retozn confeſſed he had 
ſold the Gods, and delivered the money: But here it is not re- 
tozned, that he medled with the Gods, oz with the value of 
them, ſo as there is not any certainty to charge him: Uhere- 
fore the Judgment was reverſed. 


Anonymus. 


Pon an Excommunicato capiendo, the Plaintiff pleaded 
the Dtatute of 5 Eliz. And becauſe he was not delivered, 
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by the Sheriff into the kings Bench / being taken upon the Ca- 
pias z Ye was therefoze diſcharged, and a ÞPzeſident chewn, that 
in 39 Eliz. upon ſuch plea pleaded, the party was Diſcharged ; 
Foz it was laid, that they ought to purſue the pꝛeciſe fozm , 
that the UUrit could be bzought and Delivered openly 
3 boob Otherwile it is void, and not warranted by the 
acute, 


Eaſtcourt verſus Cope, Hill, 17 Iac. rot. 941, 


(3) 


Garret werſus Taylor, 


Cion upon the Caſe z Whereas he was a fre Maſon, and (4) 

uſed to [ell ſtones, and to make ſtone-buildings, and was 
poſſeſſed of a Leaſe foz divers years to come, of a ſtone⸗pit in 
Hedington in County of Oxon, and digged divers [tones 
there, as well to ſell, as to build withall; That the Defen- 
dant, to diſcredit and to depzive him of the commodety of the ſaid 
mine, impoſed ſo many and ſo great thꝛeats upon his wozkmen, 
and all comers diſturbed, theea to maihem and ver them 
with Duits, if they bought any 3 CWhereupon they all 
deſilted from buying, and the others from wo zking, #c. Atter 
Judgment by Nihil dicic foz the Plaintiff, and Damages found 
by inquiſition to 15 1, it was moved in arteſt of Judgment, 
that this Action lay not; Foz no is alledged but onely 
words, and no act nozinſult ; And cauſeleſs Duits on fear are 
no cauſe of Action: Sed non allocatur; Foz the thzeatming to 
maihem, and Duits, whereby they durſt not work oz buy, is a 
great damage tothe Plaintiff, and his loſing the benefit of h1s 
Quarries a god cauſe of Action. And although it be not _ 
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U 
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how he was poileſſed foz years, by what Title, at. pet that be: 
ing but a conveyance to this Action, was held to be well e- 
nough ; And adjudged fo2 rhe Plaintiff, | 


May verſus Gybbons. 


— — 


7 


(5 Ction fo2 theſe woꝛds; Have you brought home the 40 l. yon 
ſtole? After Uerdict, upon Not guilty pleaded, and found 
fo2 the Plaintiff, it was moved in arrelt of Judgment, that 
theſe woꝛds be not actionabte ; Fo2 they be not ſpoken affirma- 
tively, but by way of interrogation ; And the Court doubted of 
them, and would adviſe, Afterward in Trinity Term 18 lac, 
it was adjudged foz the Plaintiff ;. And this Judgment affir* 

med in a Mrit of Error bzought thereupon. - 


Iennyngs verſus Playſtowe. 


(6) R : UWhereas he had diſtrained fozty (ep of the Defen- 
dants, and eighty of Robert Stathams, and would have im⸗ 
pounded them foz Damage feſant, That the Defendant reſcued 
them all, and tok and chaſed them, ac. The Defendant juli 
fies the putting in of his: foty chep into the place where, as 
Common; And that the Plaintiff, De injuria ſua propria abſque 
rationabili cauſa, tu and chaſed them, and that he the Defen- 
dant would have taken them from him, and they ran amongſt 
the other eighty of Robert Stathams, and flocked with them; 
And becauſe he could not ſever them, he took and chaſed them, gc. 
Quz eſt eadem Reſcous tranſgreſſ. And it was thereupon demur⸗ 
red, and without argument adjudged fo2 the Plaintiff ; Foz al- 
though there be ſome colour to reſcue his own Dheep, yet he 
ought not to reſcue the Shep of a ſtranger, who (it appears 
not) to have any right of Common. And although he ſaid, they 
flocked together, and he could not ſever them, yet he ought to 
have ſaid, that he chaſed them to ſuch a place to have ſevered 
them, and not that he chaſed them all away: Mherefoꝛe it was 
adjudged foꝛ the Plaintiff. 


Webley verſus Gilman, in the Exchequer chamber. 
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0 E Rror in the Exchequer Chamber of a Judgment given in the 

70 Kings Bench: The Erro2 aſſigned was ; That there was 
not any bayl upon the file; And this was certified accozdingly, 
and that he was not in cuſtodia Mareſchalli: And it was held by 
all the Juſtices and Barons; that it could not be aſſigned foꝛ Er- 
ro2, foꝛ it is contrary to the Recoꝛd; Foz the Declaration is a- 
gainſt him as in cuſtodia Mareſchalli, and he appears and pleads 
to the Jſfue as a priſoner who was in cuſtodia Mareſchalli;There- 
foze he chall not be now received to ſay the contrary: Wherefoze 
the Judgment was affirmed, Sporc \ 


2 
222 — 


—ͤ—ũ—ä— 


— ns 2 
7 


» 
_ 
FLY: ICT 
—— — 
2 *<& 71 


}acon1 Regis in Banco Regis. 


Sporc verſus Drury, in the Exchequer Chamber. 


E of a Judgment in the Kings Bench, in an Action upon (8) g 
the Caſe againlt an Executoꝛ, upon a pꝛomiſe of the Teſta⸗ = 
toz, to pay ſuch a ſumme foz2 ſuch ſeveral wares, amounting in 1 SHR 
toto to 82 l. 85. The Etroꝛ aſſigned was, becauſe the ſummes | "MAP 
did not amount to that ſumme; Foz in truth it was 82 J. 18 s. if Wadi | 
ſo 105. Moze ; Ind the Jury found 42 l. Damages : And it cas | 
held, that it was not any Erroꝛ; Foz the miſ-caſting of a Clerk 
ſhall not p2ejudice, eſpecially leſs than it ought to be. De- || 890 
condly, Jt was objected, that the Judgment is erroneous z Fo e 
it is Quod recuperet damna de bonis teſtatoris in vita ſua; and he l 
1 
| 
| 


doth not lay, Tempore mortis, às the uſual courſe is: Sed non \ +l 
allocatur ; F02 it is all one, foꝛ they cannot be his Gods Tem- 1 
pore mortis; but they were bona ſua in vita ſua. Thirdly, Jt was el 
objected, that the Judgment is erroneous, betauſe the Judg⸗ {ME 
ment is, Quod recuperet the 50 1.8 s. which was the 42 l. and ft 14 
8s, found fo2 Damages, and 53 s. 4 d. for Golts, which was | 
ecreaſed by the Court to 8 1. Et fi non, &c. Tunc recuperet 8 1. 4.4 
de bonis ſuis prepriis : And he doth not ſay, the fozeſaid 8 l. aſſeſ⸗ {4 4-44 
fed fo2 Coſts, no2 what 8 1. And ſo it is not warranted by any of {- 1} 
the pzeſidents : Sed non allocatur; Foz the ſumme of $1. being | Wit 
aſſeſſed foꝛ Cofts, Gall be intended that ſumme onely, and no o⸗ 

ther; Althought it were good to follow a foꝛmer preſident, yet it | 

is well enough: Wherefoze the Judgment was affirmed, | 


-  Garraway verſus Harrington, ant. pag. Bxchequer Chamber, 


Rror of a Judgment in the Kings Bench; The Errot inſiſted (93 
| was, that the Declaration did not compzehend ſuffici= 
ent Title ; Foz it was gronnded upon an Grtent, which ought 
always to be by inquiſition ; And the Dherilf himſelf without 
an Jnquiſition cannot execute it. And here, it is not, that the 
Sherift retozned the Jaquiſition z But, that the Reverſion and mos! | 
Rent were delivered in extent: And this was held to be an incu⸗ e 
table fault; And koz this cauſe the Judgment was reverſed, 3 | ey") 
But they did not deliver any opinion of the matter in Law, whe- Wake | 

ther he were utterly barred by acceptance ot that Leaſe, oz 
whether the Conuſe chould avoid the ſecond Extent by Action, oz 
whether he Could be put to his Audita quæreleʒ as was objected, + Fi 
that he might not avoid the extent ol the Statute, but by Audita 1 
r Vid. Co. lib. . fol. 65. Ful woods Cale, 22 Ed. 3. 7. 21 Afl, e 
1. 23. n * D 28 1 


Dddd +: | Goodvio 
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Goodwin werſus Goodwin; in the Exchequer Chamber. 


(10) | a Judgment in the Kings Bench, in an Action upon 
the Caſe, updna paomiſe of the Teltatoz ; Jn conſideration 

the Plaintiff would marry one Mary, ſiſter of Dir George Ful. 
wood, and in conſideration the would accept ſecurity for the pay: 
ment of 1001, per annum to het, during her life, fox and iu n me 
of her joynture; Ind in conuderation that Dir George Fulwyod 
Goutd give unto the Plaintiff ſecurity foz the payment of the 
poꝛtion of the ſaid Mary, at the time vetwirt them then and 
there agred, The Teltatoz aſſumed, that his Executoꝛs oz W. 
alledgerh m fan rar he eſpouſed the ſaid Mary » That ſhea 
in facto, u ary 3 AC 

of the Plaintiſt a Bond of 10001. ſealed and delivered to 

Dir George Fulwood, to her uſe, fo2 the payment of 100 |. During 
her like; That Sir George Fulwood entred into Bond to the 
Plaintiff foz the payment of 100 1. being the poꝛtion of the ſaid 
Mary, ad diem futurum & modo præteritum: And that the Teſta- 
toꝛ died ſuch a day; And that the Erecutoz had not paid the ſaid 
fummes, dc. Upon Non aſſumpſit pleaded, and found foz the 
Plaintiff, and adjudged accozdingly, Error was bzought : Indit 
was firft alledged, that this pꝛomiſe to tie the Erecutoz when the 
ve dug Hetr withan Obligation dn Warranty, when he him 
| an on 02 Warranty, im: 
ſelf was not bound; Which was agred to be Law: But it was 
ſaid, the Caſes were not alike ; Foz the Teſtatoz may bind the 
Executot, to what he himſeit is not bound: Foz the Gods cf the 
Ceſtatoꝛ are onely chargeable, which he may well bind. Se- 
condiy, It was objected, that the acceptance of the Bond foz the 
payment of 100 1. per annum during her life, is not acco:ding to 
the agreement; Foz it ought to be an aſſurance of 00 l. during 
= life, nomine I uncturæ; Do it ought to be a real Aſſurance, 
hich Gall be a Fræ⸗hold, as in bar of her Joynture, and not a 
Bond onely : Sed non allocatur; Foz it is but an Iſſurance fo: 
payment, and not, that he Could make aCurance of Rent; And 
te is as the accepted, which is ſufficient. Thirdly, That it 
is not alledged, to whom this Bond was made; Fo2 it is, that 
and delivered to ir George Fulwood, to the uſe of 
Mary; But heDoth not ſay, that it was made unto her: Sed 
non allocator 5 Foz it thati be intended ts be made unto her: Ind 
ing it, aow-refere unto whom it was made. Fourthly, 
ing Dir George Fulwood entred into Bond fo? 


che 
That the a | 
the payment of her poꝛtion, ad diem tunc futurum & modo præteri- 
tum, is not god, becaule it is not alledged, that he at a day be- 
twixt them agreed upon, at the time of the pzomiſe, ac. And if it 
be at any other day, it is not accomding tothe conſideration ; Sed 
non allocaturzFo2 it Gall he intended to be upon the day agred upy 
ar 


on: UWherefoze the Judgment was affirmed, 


or 
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Clark-verfus Thomſon, the Exetutor of Ifazc; Hill, 17 Jacs 


«A ſſumpfit: In conſideration the Plaintiff would marry the 
Teſtatoꝛ, he pꝛomiſed he would leave her woꝛth 500 l. And 
alledgeth in facto, that he did not leave her woꝛth 500 l. Extep⸗ 
tion was taken in arteſt of Judgment, after Uerdict foz the 
Plaintiff, that an Aſſumpſic lies not againſt an Exetutoꝛ upon a 
collateral pzomiſe of the Teſtatoꝛ; Ind that this perſonal Con: 
tract by the entermarriage was determined, as if a releaſe had 
ben made; 02, as where the Debtoꝛ takes the Bebtee to Feme, 
the debt is determined: Sed non allocatur; Foz it never was a 
duty in the life of the Baron, no2 ever could be releaſed by him: 
Wherefoze it was adjudged foz the Plaintiff, Note, This 
— was affirmed in a Writ of Error in the Exchequer cham- 
er, and Juftice Winch ſhewed that ſuch a Caſe was before in the 
Common Bench betwixt Smith and Stafford, where the Baron pro- 
miſed to the Feme before marriage, that he would leave her worth 
one hundred pounds: And three Iuſtices there held, the Action 
well lay againſt the Executor of the Baron; But the Lord Hobert 
to the contrary. 


Adams verſus Flyth, 


Pico of a Judgment in Havering Court in Eſſex: The Er- 

- £02 aſſigned was; Becauſe the Judgment being in Debt 

by Nihil dicit, there was a Diſcontinuance , viz, That after 

imparlance , day was given to the parties until the nert 

Court, and no day certain: And foz this cauſe it was held 

to be a diſcontinuance, and the Judgement was reverſed. Vide 
Ye 202. 


Coles werſus Kinder, 


Sſumpſit: In conſideration the Plaintiff would pay unts the 
A Defendant the ſumme of twenty pounds, he pꝛomiled to 
aſſure ſuch Land by ſuch reaſonable aſſurance, as by the Plain- 
tilt Gould be adviſed and required; who deviſed and required 
an Jndenture of Feoffment,with Covenant to diſcharge and ſave 
him harmleſs from all incumbzances made by the Defendant, 
and toz further allurance upon requeſt to be made within ſuch a 
time; Ind koz not ſealitig this Iſſurance the Action was 
bought: And it was thereupoti demurred; Foz it was 
ſaid, Although he be to make aſſurance ; yet he is not to 
be bound with any Covenants; And therefoze he is not 


+ bound to ſeal that Adurance: And of that opinion was the 


whole Court, that al theſe Covenants are ozdinary 
* 8 nn | * 
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ora verſus Frances Bertlet Wid. Mich, 16 Jac: 


— 


And that t 
e tune ot 8 deat 5 8 
ſeiſed, having a the = h that I 


— Have it during her Uſdalty. 
Iu John Bertiet bong u 122 fo2 life - that 
Marmoꝛ, and Uiſcount Bindon Lo thereof — — 
Land, I. W. and I. N. and their heirs, who in 1 Kl. i 
Jo.Whidey and his yetrs>to the uſe of him and his heirs 
of the ſard John Bertlet 4 remainder to Hellen, 
o tel Jo John Bertlet foz her life, remainder to the (aid. John 
Bert heirs : John Bertlet grants that remainder to 
William obo — his heirs: Afterward Hellen dies , Iohn 
Bertlet takes to wife the Defendant, and dies : Uhethor the 
Feme: (all have her widows eſtate o not > was the queſſion, 
— was — 0 Plainnifs part, that here en 
yed her m 


Ar Fo: dy the ſeberante of the 11 


Copy⸗ hold of the Manno, it was not any par 
Mam, but utterly deſtroyed : 


can- 
bf the fwd 
Aadchis cuſtome of the Man 
Foz che — ik a Copy⸗ 


thereto ; 
holder dies fecſed-of any Tenements, parcel-of the Mannoꝛ (and 
here, theſe Ten ments be not panel of the 2) therefore 
the duſtome catmot extend unto them. It was allo ſard, Al- 
tis grant ot the Free-hold and ſeverance thereof front 
the 2, doth not dolkvey it, if it had ben granted to a 
mer ſt 4 wit hbut Ry and aſſent ot᷑ the Copy: 


ecauſe the — chall not p2epudice the Copy- 
holders Rate, as it is held, Coke-2. fol. 17, and lib. 4. fol. 24. 
Murrel aud Smiths Caſe ; Pet here, fozaſnmich as it is by his 
pUvity and conſent, as appears in that He takes the remainder 

in fe, and grants it over to his fon, He ts Privy, and thereby 
dent it Gould be deſtroyed. It was alls moved, that 


ents that | 
2 Puechaſe-of the Hemaitdir is a deſtruction ot *. 
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hold; Foz he cannot have an Intereſt in the Inheritance 
alls in the Cdpy⸗ hold. It was allo objected, that by the 
verance being married to the 
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Monk ver ſus Butler, Paſch. 17 Iac. Rot, 140. 


T Reſpaſs: Fo: that in a Cloſe called Arſcomb in Barwick St. 
lohn, he chaſed twenty of the Plaintiffs beaſts: The De⸗ 
fendant juſtified toꝛ Damage Feaſant, as in his Fre-hold, The 
Plaintiff replies, that this Cloſe contains an hundzed Acres, 
and from time whereof, #c. was known by the name of Arſ- 
comb; And Chews) that the Lo2d de la Ware was ſeiſcd thereof 
infe; And by fine 28 H. 8. — Common of Paſture to 
William Shelley and his heirs foz twenty beaſts in Arſbcomb, 
who conveyed it to Iohn Shelley, who licenced him to put in 
thoſe twenty bealts ; Foz which, ac. The Defendant -pleaded» 
that there was no ſuch Uillage oz Hamlet, noz place known 
out of any Willage oz Yamlet, called Arſcomb. Ind it was 
thereupon demurred: The Queſtion was, Whether a fine 
may be levied of a Cloſe by a known name in a Mill, without 
mentioning the Will. oꝛ Hamlet where it lies. And adjudge 

that the fine is god enough; Foz it is but the agrament 

the parties, which being reco2ded , although there be neither 
Mill oz Hamlet mentioned wherein it lies, is god enough, 
And le was objected, that a Przcipe/ought to 
be in à Village oz Bamlet, oz place known out of a wer 


Ah 
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hat there is ſuch a Cloſe in Barw:ck St. 
8 and the Pefendants plea ill. It 


to whom the 
is Common, camot licence 
but ought to uſe it with his 
And if he might licence, vet he cannot do it with- 
opinion was the whole Court, that this 
il, transferred over to another, to have 


- 


Partie himſelf, 

+2, 
caſe Licence another to fad there 
becauſe it is foz a certain number, and is as Paſture , and 
not Common, which ought to be taken with the mouths of the 
beaſts of the Commoner, they gave no reſolution, but ſeemed 
to doubt thereof ; But fox the other point it was adjudged 
fo the Defendant. 


Iouce wer ſus Parker, Farmor of North-Moulton. 


Rohibition : Durmiſiag that he was ſeiſed in fe of a Meſ⸗ 
vanes 100 Acres of Land, 20 Acres of Medow, 60 A- 
cres of Paſture, and upon them kept Yugbandzy, and maintai- 
ned a family to cmploy in Dusbandzy, and to maintain the 
Plough to manure and till the (aid Land, and uſed to rear 
annually Colts and young Beaſts to ſupply the ſtock of Yorſes 
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in oonſideration. thereof uſed to be diſcharged of the Reck⸗wwl: 
As alſo, that every Pariſhioner and Inhabitant within the 
Pariſh, who kept any Oren, Dters, oz Bullocks of his own, 
oz by way of agiltment which are to be employed foꝛ Tilling the 
Land, uſed to be Diſcharged from the payment of Tythes toz 
them. As alſo, that if any keep any. dzy Yeifers pro ſupple- 
mento ſtauri yaccarum z In conſideration that the greater num- 
ber of Calves and quantity of Mil and Dairy is thereby in⸗ 
creaſed, to be diſcharged from the payment of Tythes foz ſuch 
dꝛy Heifers, ac. And Jue was joined upon theſe ſeveral Pꝛe⸗ 
ſcriptions; and found againlt the Plaintiff ; And now moved 
in Arreſtof Judgment, that notwithſtanding this Uerdict, yo 
Conſultation Gould be granted; Foz as. to the fit, foz the 
Mol, the Jfſue is ill joined : Foz the Traverſe is Abſque hoc 
quod in conſideratione inde 5 That they are Diſcharged, ac. Sed 
non allecatur ; Foz although it be not a god and apt Iſſue, yet 
Uerdict being given, it is aided by the Dtatute ; Foz the ſecond 
and third Jlues, Jt was moved, that they be no moze then the 
Law appotnts; viz. to be fre foʒ the agiſtment of Cattle, being 
d2y Cattle. whereof no Tythes by Law are payable ; As Fitz. 
N. B. 53. And then Jſ{ue being taken of that whereof by Law 
no Tythes be payable, no Conſultation chall be granted: Sed 
non allocatur ; Foz the Ptohibition is grounded upon the Pze= 
ſcription, and being found/againlt it, that they haveuſed with: 
in the Pariſh to pay foꝛ agiſted Cattle, it is not god: Allo he 
doth not claim to be free.foz Cattle agiſted of his own. pꝛoper 
Cattle, but generally foz all Cattle agiſted ; which is not rea- 
ſonable, noꝛ ſtands with Law: And it was afterwards held, 
That theſe Pzeſcriptions being found againſt the Plaintif, 
Conſultation Gould be granted: And ſo it was adjudged fox 


the Defendant, 
The Lady Gargrave verſus Gervaſe Markham, 


E to reverſe an Outlawzy in Debt after Judgment: 
The kit Error aſſgned, was, becauſe the Writ of Exi- 
gent being directed en ag 1 the City of Lincoln , the 
UUeit is Quod Capias corps ejus, Ita quod Habeas Corpus ejus: 
here they being two Sheritks, the Mrit ought to have ben, 
Capiatis & habeatis: Sed fon allocatur; Foz they both be but one 
officer to the Court. Ind although in the end of the CUrit it is 
Ita quod habeatis ibi hoc bteve .; yet there is no reptignancy > for 
it is god both ways. J ſecond Erro alligned, was , becauſe 
inthe Ouginal Writ, and all the pzocedings ; che is named 
Agnes Gargrave df Kingſley in Comitat. Ebor, And in the Exigent 
che is named nupvr- de Kingfley, A third Error, becauſe the 
TWrit mentions Quas recuperavit verſus eum, whert it ought to 

have ben cam; "Audit was held, that theſe true laſt were fuk 
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ficient cauſes to reverſe the Outlawzy: And foz theſe cauſes 
it was reverſed. A fourth Erroz alligned, was, becauſe there 
was not any Pꝛoclamation in the County where che inhabited: 
Sed non allecatur ; Foz it is not neceſſary in an Exigent after 
Judgment, when che once appeared, but upon the firlt pꝛocels 
onely; Vid. 2 R.3.15. 21 H.6.7, 14 Ed,4.6. 5 Ed. 4.57. 23 Ed. 3. 
22. where ex exſinuatone, pro ex inſinuatione, foꝛ want of i the 
Urit abated, 


Thomas Hollingworths Caſe, Paſch. 18 Jac, Rot. 


* oo Hollingworth was indicted ; Mhereas he prim. Apr. 
18 Jac, was an Jnhabitant at Brainford in the County of 
Midd. That he at Hackney and other places within the ſaid 
County was a wandzing Pedler, carrying about Wares to 
ſell in pzivate houſes,-and not in open Markets and Fairs; 
and fold ſuch wares, chewing what in particular, to colour 
is wandzing; arid (ſo in forma prædicta was a Uagabond : 
nd it was thereupon demurred, Firſt, whether he may be in- 
dicted foꝛ the ot paſt, 07 Ugh ip be onely taken in the man⸗ 
ner, and puniched by the Jiltices of Peace accozding to Law. 
Secondly, whether by this carrying. and ſelling of wares in 
the lame County wherein he inhabits , out of Fairs and 


Markets, and not elſewhere ; he hall be faid to be a Rogue 
within the Dtatutes. And it was adjudged that he ſhould ; 


Fo: he is aPedler and Manderer within the woꝛds and in- 
tent of the Dtatutes, and may weil be indicted and punich⸗ 
ed as an offendoz againſt the Statute: UWherefoze it was 
adjudged again him upon the firſt Arguinent. Vide the 
Statutes, 5 Ed.6. cap. 21. 14 El. cap.5. 39 El. cap.4. 


William Bufsfield verſus John Buſsfield, Paſch. 16 Jac. 
Rot. 2371. in Com. B. 


Rror in Debt fo2 an hundzed pounds upon an Arbitrement 
made aped Caſtrum Eborum. Upona ſubmiſſion made 1 De- 
cemb, 13 lac. fo2 all matters and controverſies betvorrt them, 
lia quod, the ſaid Arbitrement be made under the hands 
and ſeals of the Arbitratozs, ad vel ante the 5 of December 
following, ready to be delivered at the chop of George Hill in 
the Exchange London; And ſhews, that they made their Arbi- 
trenient under their hands and ſeals , apud Caſtr Ebor. adtutic 
& ibid. parat. to be delivered at the ſaid Shop of the ſaid George 
Hill in the Exchange London, and thereby arbitrated, that Iohn 
Baſsfield Could pay to Will. Buſsfield an hundzed pounds; and 
the one Chould releaſe to the other all Actions and De- 
krom the 28 of „ nert befoze; And _ 
eee 
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they would pay 10 8. to the UUriter of the Award koꝛ his pains. 


And it was thereupon demurred; Foz it was pzetended that 
here was not any award accoꝛding to the ſubmiſuon; Foz the 
ſubmiſſion being 1. Decemb. 13 Jac. foz all matters and demands 
befoze the ſaid time; And it is conditioned, Ita quod, &c, This 
award to releaſe all demands befoze the 28. Novemb. and ſg 
omitting two days befoze the ſubmiſſion; and there might be di- 
vers controverſies be:ween the laid time which is not arbitra- 
ted, is therefoze no award acco2ding to the ſubmiſſion; Sed 
non allocatur z F02 it chall not be intended unleſs it had ben 
Gewn ; But it it had been ſhewn, that there were controver- 
ſies depending) raiſed in thole 2 days > which were not befoze, 
then the arbitremen: had been void in all. But foz the award 
of the ten ſhillings to be paid to the Uriter, it was void in this 
point: Wherefoze it was adjudged foz the Plaintiff. But now 
Error being bzought and aſſigned in matter of Law, the Court 
of the Kings Bench agreed to affirm the Judgment : But it 
was then moved, that the Declaration was not $2 Fot it 
is declared, that they made and delivered their Award Apud 


Caſtrum Eborum quarto Decemb. adtunc & ibid. parat. to be de- 


livered at the Chop of George Hill apud London. And it was al- 
ledged, that this was a void publication and delivery ; Foz it 
ought to be publiſhed and delivered at the Exchange in London, 
e the parties are to expect it, and not at any other place; 
And foz this cauſe it is void, and not accoꝛding to the ſubmiſſion, 
And of 122 Doderidge and Houghton; Foz it is 
reaſon it Would be publiſhed and ready to be delivered at the 
places appointed where the parties are to expect it, and not at 
any other place; Foꝛ the parties have not by intendment any 
Conuſance of ſuch delivery, and there being a day and place ap- 
pointed, they needed not to ſeek it in other places, noz2 to take Co- 
nuſance of ſuch delivery ; And as they might deliver it at the 
Caſtle at York, ſo they might Deliver it at any parts beyond 
Seas, and the parties may as well take knowledg of the one 
as the other. But Montague Chief Juſtice held, that this pub- 
lication there, and allegation, that it was adtunc & ibidem, xtũ⸗ 
dy to be delivered at the ſaid Shop in the Exchange, was ſuf- 
ficient : UUherefoze the Court would adviſe, Xore , This Ex- 


ception was not taken in the Common Bench. 


Upſheer verſus Betts, 


A Erin upon the Caſe : Uhereas the Plaintiff the 1 of 
X April 17 Jac, and fo divers years befoze was a Mer⸗ 
chant > That the Defendant the ſaid x April 17 Jac. ſpake 
thele woꝛds of the Plaintiff , He is a Bankrupt ſlave. The De- 
fendant juſtifies, becauſe the Plaintiff 1 Apr. 15 Jac. became 
Bankrupt; and therefoze he fpake thefe woꝛds: e 1 


— ————— 
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Plaintiff demurred. And without argument it was adjudged 
fo: the Plaintiff , Firft, that theſe woꝛds are Actionahle: And 
ſecondly, that the Bar was inſufficient, becauſe he doth not al- 
ledge, that he continued ſtill a Sankrupt ; And without aver- 
ment it Gall not be intended that he continued ſo : Foz it may be 
that he afterward recovered himlelf, and became a god Mer⸗ 


chant and no Bankrupt. 


Lutterford verſus Peter le Mayre. 


A Udita Querela , to avoid Execution upon a Judgment: And (8) 
A ſuppoleth, that one John Troughton and the Plaintiff as his 
Surety were obliged in an Obligation of 200 l. fox the payment 

of 1001. which being not paid Debt was bzought, and Judg⸗ 

ment had ther . Indafterwards the ſaid Io. Troughton en⸗ 

tred into a nevo of 200 l. foz the payment of 1101. at ano- 

ther day, which was in ſatisfaction of this Judgment ; which 

the Plaintiff actepted ; And averred this to be foꝛ the ſame debt. 

Ind it was demurred , and without argument ad⸗ 
judged fo2 the Defendant ; Foz ſuch bare ſurmiſe, which js but 
matter of Fact. is not ſufficient to avoid a Judgment: Ind being 
but to give another Action upon a Bond is not lufficient to avoid 
a Bond, 2 multo fortiore is not ſukfictent to avoid a Judgment. 
Vid. 4 H.8. Dy.1, 12 H.4. 


Aldrich verſus Walthal Adminiſtratrix of Ioh. Walthal. 


Ebr : The Defendant pleaded Plenè adminiſtravit. The () 
Plaintiff ſaith, that at another time he bzought an Action 
of Debt againſt the now Defendant : UWhereupon che was wai⸗ 
e eee ee Nan: 
erle utlawzy ; : eupon y v2ought > 
Iction : And that at the time of the firſt UWrit bꝛought te had 
Iets in her hands, ac. Et hoc petit quod inquiratur per Patriam, 
Et defendens ſimiliter. And hereupon Uerdict was fo2 the 
Plaintiff, and Judgment given accozdingly. And now Wal- 
thal bꝛings Writ of Error: The Erroꝛ inliſted upon, was, that 
this is not any Plea; Foz although the had Allets at the time 
of the firſt Action bzought, yet the afterwards might have well 
adminiſtred it, by reaſon of a lawful recovery oꝛ lawful payment 
alter: Sed non allocatur ; Foz it ſhall not be intended without 
ſpetial matter ſhewn : And it ſufficeth, if there were ſufficient 
at the time of the firſt Action bzought, ik che doth not Chew ſuffi- 
cient cauſe of Diſcharge after that time. Decondly, it was ob- 
_ fected, that here it is not an ill Iſſue: But there is net. any Jſ- 
ſue at all joined; Therefoze not aided by the Dtatute of Feof«/s; 


Foz here is a matter affirmed by the Plaintiff which ought to be 
, Ceee 2 anſw e- 
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anſwered unto by the Defendant by confeſſion 92 denial, But 
here the Plaintifl doth not expert the Defendants anſwer , but 
concludes dis Plea with Hoc petit, dc. whereas he ought to 
have averred his Plea, and tie Defendant then have anſwe- 
ted thereto; So as there might have ben an Iffirmative and 
a Negative, voithout which no Jflue can be joined: Oo ag 
here a trial is without any Illue, which is not god. And of that 
opinion was the whole Court: But they would adviſe, at. Re- 


tiduum poſtea. £99 


Standred werſus Shorditch. 


pass foxchaling his Gelding ; The Defendant jullifes 
N Feaſant ug in his Fr ⸗hold. The Plaintiff replies, 
that he is ſeiled of a Meſſuage, and luch Land in Middleronton 
tn fe; and that he and all thoſe whoſe, 3c. have had Common 


pro 25 magnis averiis , every year aſter May-Day in the place 


where; dt. and therefoze put in his Gelding to uſe that Com- 
mon. Ind upon this Plea, Jfſue being zoined and found foz 
the Naim, It was moved in Frrelt of Judgment, that this 
Plea to claim Common pro 25 magnis averis cannot be gud; 
FJoꝛ it is not certain toꝛ what Beaſts he claims: Alſo it is not 
averred-. that this is one of them; Sed non allocantit 
Foꝛ magna averia may well be intended Hoꝛſes, Oren, Kine, 0! 
other ſuch beaſts of thoſe kindes which are Commonable , and 
ſuch, which by the common phzale of the people are well known 
among them: And Jflue being joined and found, it is god e- 
nough. And as to the averment, that the Gelding is one of them, 
it needeth- not, when it is not chewn that he uſed his Common 
with mote then 25 great Beaſts; Ind he ſaith, he put them in, fo 
nſe his Common: Wherefoze it was adjndged foz the Plain- 
eift. And here, although there were not any Bill filed, no2 any 
Pita coll entred until after the Uerdict, yet they were allowed 
es be enered after Exception taken; Foz the Recoꝛd of Niſi prius 
was ſufficient to try the Illue : And it is the uſual courſe to en 
ker the other Recozd afterveards. 


Stone verſus March. 


F Rror of a Judgment in a Wric of Right in the Common 

Bench foz Lands in Staplehurſt, wherein March was Deman- 
dant, and ſued dy prochin amie; here they were at Jilue upon 
Non tenure, ànd found foꝛ the Demandant, and Judgment fo? 
Hm; Jad Erro2'bgought and aſugned, becanſfe atter the Mit 
of Error heut, and before the Iſſue tried, the Demandant 
came bk. tun age, andought to have appeared by Attomey, oz in 
wmpore triationis, he was within'age (viz. of the age of m_ 

| 5 


inthe UUrit & Error ſaith, that 
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years, {ix moneths, and no moze ) And thereupon they were at 
Aue, and foudy forthe Plamnf in the Writ of Error: And 
after Uerdict it was moved, Whether it might be aſſigned fo: 
Error; Foz that the Demandant at the time of the Action vzought 
was within age; and well admitted to fue by ?rochin ame 
the Pefendant did not take Exceptions to the Trial, and ſo ad- 
mitted him not to be of full age: And if he now might aſſign 
it foz Exro2,was the Queſtion, And if Trial may be by a Ju- 
ry, Vid. 20 Ed.4.2. 22 H.6.31. 48 Ed. 3. 10. 12 Afl. Pl. 37. 33 H. 
6. 9. Mich. 38. & 39 Eliz. Rot. 154. Selborogh verſas Feme, where 
the Defendant in Debt confeſſed the Action by Attomey, and al⸗ 
figns foꝛ Excoz, that he was within age at the time ot the cort- 
feſſon ; and they were thereupon at Jue, and tried p& hn. 
The Court would adviſe. 
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Emorandum, That the firſt day of this Term, Sir Thimas 
M Chamberlain Knight , late Juſtice of Cheſter was made 
one of the Juſtices of the Kings Bench in the place of 
Sir John Croke late Juſtice there, which was vacant un- 


til this Term. 


Sir William Armyn verſus Appletoft. 


Dir: upon an Amercement in a Court-Baron „ f , 
That he was Lozd of the Mannoz of Pickworth ; Ind 
that he and all his Anceltozs , and all whoſe eſtate he hath 
in the ſaid Mannoz „ have had a Court⸗Baron there befoze 
his Steward, to be held from ther weks to char wers; 
Where it hath ben uſed to enquire and pꝛeſent all Treſpaſſes. 
in the Common Fields of the laid Mannoz , and to puniſh 
them by Amertement: And that at ſucha Court holden befoze 
one Robert Clerk his Steward, it was pꝛeſented, that the De⸗ 
fendant committed a Treſpaſs in the Common Fields with hi 

Hogs; Foz which he was amerced, and the Imercement offer- 
ed by the Homage at ten ſhillings ; Er ſic de aliis amerciamentis: 
Upon non-payment whereof he bzought this Action. The De- 
kendant pleaded Non debet, and found againſt him: And it was 
alledged in Arreſt of Judgment, Firlt, that this Pꝛeſcription to 
have a Court-Baron befoze his Steward is not god; Foz it 
ought to be Coram Sectatoribus. And of that opinion was the 
whole Court: But — might have pꝛeſcribed to 
have a Court to be holden befoꝛe his Steward but not a Court- 
Baron, Decondly, becauſe it is not alledged, that any Treſpaſs 
was committed, but Quod præſentatum fuit that a | 

was committed : And koꝛ this cauſe Houghton held it to be ill; 
And laid, that ſo it had been adjudged befoze in this Court du⸗ 
ring his time, Thirdly , becauſe he doth not chew when the 
Treſpaſs was committed: But the Court did thereto give no 
great regard , but foz the firſt fault; Abſente Montague, It 
was adjuged fox the Dekendant. 
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Pain werſvs Baſtwick. 


Sſumpſit: UWhereas the Defendant fold to Henry Wood 43. 
Loads of Timber, to be carryed from Battlebridg in D. in the 
County of Eſſex, to Lyniehouſe in London; Ind in conſideration 
that the Plaintiff would go with him to the ſaid Hen. Wood, 
and help him further in the lelling of 16 Loads of Timber, and 
pocure Raftetsto be laid upon Yay, and get others to aſſiſt 
in laying the ſaid Yay and Timber , and would carry the 


— Timber to the ſaid place at Lymehouſe fo2 18 d. the Load. 


The Defendant aſſumed, ac. The Plaintiff alledgeth in facto, 
that he went with him ſuch a day and year to Chelmsford to 
the ſaid Henry Wood , and helped the Defendant to ſell the 
ſaid 16 Load of Timber; Et quod ſemper paratus fuit apud 
Chelmsford prædict. to perfozm alia præmiſſa on his part to be 
perfoamed, and to carry the ſaid 43 Loads of Timber to Lyme- 
houſe : And that the Defendant, licèt ſæpius requiſitus, &c. Up- 
on Non Aſſumpſit pleaded and found foz the Plaintiff , it was 
moved in Irrelt of Judgment, that the conſiderations being tu⸗ 
turely to be perfozmed , ought to be pꝛeciſely alledged to be per- 
koꝛmed, otherwile the Action lies not; Ind the Allegation,Quod 
paratus fuit to perfoꝛm it, is not ſufficient; Eſpecially, as Dode- 
ridg ſaid, paratus apud Chelmsford , the Acts being to be done 
— ng. UVUherefoze it was adjudged kor the Defcn- 
nt. 


Cook verſus Stubbs. 


* Second Deliverance, The Defendant avows as Bayliff to 
the E. of Northumb. Foz that he is Loꝛd of the Mannoz of 
Topcliff ; And that he and all thoſe whole, ac. have had a Lect 
of all the reſiants in Topcliff, Dufford, Ballerby cum Norton, and 
divers other Uills ; And becauſe the Defendant was an Inha⸗ 
bitant and Reliant in one of thoſe Mills within his Let, and 
did not appear at ſuch a Court, he was amerced ; And fo? 
that amercement he made Conuſance, ac. The Plaintiff re- 
plies, that the Earl of Devonſhire was ſeiſed of the Mannoꝛ 
of Ballerby cum Norton, and had a Let there by Pzcſcription; 
And traverſeth the Preſcription in the Avowzy. And upon e- 


. bidence to the Jury it appeared, that the Earl of Northumber- 


land had a u Let in Topcliff extending into divers Mills, 
viz. Topcliff, Aſterby, and into divets other Uillages on the 
Caſt (ide of the River Swale, and in the UWapentach ot Brid- 
ſey, and into divers other Mills, viz. Dafford , Ballerby cum 
Norton, and into other Uills on the Weſt fide ok the ſaid Ri⸗ 


ver, and in the UWapentach of H. And all the Uilis on the 


U%eſt (ide have particular Lats; And ret they ſend a 
= * : | 9 onttable 
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Conſtable from every Will, and four men to the Let of Top- 
cliff, who pꝛeſent in Topcliff all matters pꝛeſentable in Lats. 
But none other of the Inhabitants of ths ſaid Towns ever 
appeared at the ſaid Let at Topcliff. And if upon this Evi 
dence it appeared that the Lozd of Northumberland had a 
Let in Topcliff of all the Inhabitants of Ballerby cum Ner- 
ton; And whether this general Pꝛeſcription will ſerve foz 
him, was the qui ſtion. And all the Court delivered foz Law 
to the Jury, that the grand Lat hath the Duperiozity. of 
all other the Lets -withiniit. And the Reeves. and four men 
ought to appear thereto and inquire of all matters inqui- 
table within the Jaferiour Lets, and of the Defects of 5 
Lo2ds of the Lats, and concealment of offences in the 
Lets ; But he chall not compel any ok the Jihabitantg 
and Reſiants to come thereto, but onely the Neve and kom 
men; And ik they come not, the Will Call be amerced: Ind 
in Avowzy he ought to make an eſpecial Pꝛeſcription, and 
not a general, as is here; as appears, 8 H. 6, 13. 13 Ed. z. 
Leet 7. 11 Ed. 3. Title, Iſſue 40. Aud they laid, The tule 
is, that every man ought to be within a Let; and none tan 
be of two Leets. And us grand Let is called Turn, aud 
is in nature of the-Dheritfs Turn, which hath Juriſdictionof 
all Jnferiour Lets within it. | 


Winch and Grove werſ#s Sanders, Hill, 17 Jac. 
Rot. 462. 


— 


(5) JJ: upon an Obligation of 1001: dated 8. Februar, 17 Jac; | 
conditioned, that thePlaintiffs a one Crane Gould ſtand to the 
arbitrement of one Dobſon of all Actions and Demands ac. Ind 
that he ſhould make his arbitrement befoze the eighth of 
March. The Defendant pleaded, Quod nullum fecit arbi- 
trium befoze the day. The Plaintiff chews an arbitrement, 
whereby he awarded, that all Duits betwixt them Gould 
ceaſe ; That Crane chould pay to Winch fozty 5 Viz, 
at Mich. ten pounds, at Chriſtmas twenty pounds, at the 
Annunciation ten pounds. And if befoze the laſt payment vide- 
retur to the ſaid Arbitratoz, that the fatd Crane was engaged 
fo2 the ſand Winch and Grove in any Debt not ſatisfied, that 
they Gould repay unto him ſo much, as the ſaid Debt not latis⸗ 
fied amounted unto; And that they Could releaſe the one to the 

other all Actions and Demands befoze the 13 of March follow- - 
ing. And ik any doubt ſhould ariſe concerning this Award, 
thas the parties ſhould ſtand to his Expoſition ; And afſignthe 
beach foz non-payment of the firſt 10 1. Mhereupon it was 
demurred ; Ind after Argument at the Bar, all the Juſtices 
reſolved, that it is a void arbitrement; Foz it appoints tit the 
paz ment of 40 l. and afterywaxds it appoints) ſi Wee 

- ( 


a A LL * * — 222 
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befoze the aſtpayment , the ſaid Crane was engaged fo; 
woe en e hy is not ſacisted , the. ſaid V Vinch 
repay back untd um lo mut has che ſaid Debt amoun- 


Judgment 
Vide E. 3 H6 12, - Coke 8. 98. Baſ- 


oe Bled 304.6, Jrbifrement in Statham, and g Jac. betwiro 
Thirn and Rigby. 


Squire verſus Johns, Trin. 18 Jac, tot 536. 


dgment in the Common gench dy py ok dees (6) 
ko words; | 


That the 6 fpake of 
mas Totins of: Hertford Fe is a Bankrupr 


Kuave, and is not worth three half-pence y Mer Werdict, upon 
Not guilty, and Judgment fo: the Plaintiſt, Error was alzu 
— that theſe woꝛds were not Actionable , becauſe they are 
Idjectively; Ind a Dyer being a. Mechanical Trade, 

ll not Have an Action fox thoſe wozds : And it was cited 

th have bien that a Weaver chan not ha ve an A⸗ 
tion fo2 ſueh woꝛds (bat no Reeod was cheron — But 
in the paintipal Caſe, an the Court reſolved; that the Acton 
* le; Jo being 2828 that he odtained hig k⸗ 


and (eNi fafũtient cauſe to bꝛing 
aa bn, A hen heln 4 er to be liches Trade, chat in rh 
no homay wen maul a che daten: Uherefoze Jadgment 


— 


Seadback l Turvey, Trin. 17 Re. Rot. Tr iu the Common 
„ Bench, Hil- 17 Jac. Rot. in. Ban. R. 


Rror of a Judgment in the Common Bench in Debt upon an 
| Exas igation of 200 l. — payment of 105 1.at 8 
a 


1 / 
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a day and place: The Defendant pleaded, that he paid at the 
ſaid day and place the fozeſard hundzed pounds, quas ad eun- 
dem ſolviſſe debuit: The Plaintiff replies „ Quod non ſolvit 
prædict. 105 l. at the ſaid day and plate; Et hoc petit, &c. And 
it was found, that he did not pay the hundzed and five younds; 
And Judgment foz the Plaintiff , and Error aſſigned, that 
there ig not any Illue joyned ; Foz the Defendant pleads pay- 
ment of the ſaid hundzed pounds onely : Ind the Plant 
ſaith, he hath not paid the fozeſaid hundzed five „Quas, 
& c. Do they do not met - and there is not any Idue joyned; 
and ſo the Uerdict ill , and Judgment erroneous, Ind al⸗ 
1 that when the Defendant pleaded, that 
he paid prædictas 100 l. quas ſolviſſe debuit ſecundum formam & 
effectum conditionis; It is ſaid to be intended the fozeſaid hun⸗ 
died five ds: And the Uer dict found, that he had not paid 
the fozeſaid hundzed five pounds, that that chould help the-J(- 
ſue ; And compared it to the Cale of Hals and Bonython, Quod 
vid. ante pag. where the Defendant pleaded payment 14 Junii, 
ſuch a year. The Plaintiff replies, that he did not pay it the 
ſaid 14 Auguſt the ſame year; and Ucrdict found, that he did 
not pay it the 14 day of June, and adjudged god: Sed non al- 


| locatur ; Foz there the Pefendants Plea was accozding tothe 


condition: And the Plaintiffs Replication, Quod non ſolvit 
the ſaid 14 day, although he miſ-named the 22 


was idle, and the fozeſaid day had ben ſufficient 


is another ſumme in the Plea of the Defendant then is in the 
condition; And another ſumme in the Replication then is 
the Bar; and ſothey did not mat, and thereby the Illu ill, 
and (hall not be aided by the Uerdict ; Uherefoze the Judg- 
ment was reverſed, : 


I enkins verſus Smith. 
A Ction upon the Caſe by an Attozney fo2 theſe woꝛds, Thou 


art a falſe Knave , a cozening Knave, and haſt gotten all that 
thou haſt by cozenage z And thou haſt couzened all thoſe that 
have dealt with thee. After Werdict foz the Plaintiff, Excep- 
tion was taken, that theſe wozds be not Actionable: But the 
Court held the Acton well lay; Foz they be very Canderous 
of an Attoney, and touch him in his pzofeſſion, But it was 
then moved in ſtay of Judgment, that there was a miſtrial; 
Fo2 the woꝛds are alledged to be ſpoken apud S. Culham in Co- 
mir. Cornub. Ind the Ven, fac. was frem the Pariſh of D.Cul- 
ham, which is larger by intendment. And of that opinion was 
all the Court: UWherefoze Ven. fac. de novo was awarded, 


John 


—— 
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-* John Thomas verſa Willonghby.. - 

| AID 404% e TION LORD TIA Tel renal , + PIE 
ASſumphit by Iohn Thomas, executoz of Nicholas Joyce, again 
the Defendant ;' Fo? that he pꝛomiled to the ſald Teltatoz, 
in conſideration that he the ſaid Nicholas the Teſtatoʒ wouldde⸗ 
liver urito him upon requeſt 40 1. to repay u upon ſuch a day: 
Ind the Declaration was, Quod idem Nicholaus dicit in facto, 
quod ipſe idem Nicholaus Belivered-unto him the 40 J. Ind that 
the efendant had not paid it untohim in his life, noz unto the 
—— his executoꝛ after his death, ar. Upon Non aſſump- 
pleaded, and tound foꝛ the Plaintiff, it was moved in Arrell 
*. that the Declaration was ill and inſenſible, 

1 

al 


Quod idem Nicholaus dcit in facto, becauſe he is a dead perſon: 
Ind althongh it were moved, that it might be amended ; Foz 
if was ſaid tobe the default of the Clerk onely, wyo put in præ- 
dictus Nicholaus, where it'Gould have been Iobannes ; Pet it was 
reſolved, it could not be amended; Foꝛ it is the very ſubſtance 
of the ration, and no pꝛetedent mattet to induce thereto; 
And it is not like where the Jſſue is betwixt Ion and W. and 
the Jſſue is joyned, Quod idem Toh. hoc petit quod inqulrat. &c. 

t prædictus Iohan. ſimiliter, rent. Could de, Et prædictus 
Willielmos ſimiliter; Fot it is there 'merly the default of the 
Clerk, when he had a pꝛetedent Rocozd of the Bar, and Repli⸗ 
cation to guide him how the Defendant ould joy Iſſue: But 
it is not lo here, but meerly the default of the Plaintiff in his 
Declaration : Uherefoze it was adjudged fozthe Defendant , 
Quod querens nihil capiat per billam. 


Sache wer ſus Yeoman. 


Rror ot a Judgment in Colchefter ; The Erro2 aſſigned, 

Foz that in Aſſumpſit the Uerdict found Damages aud 
Colts: And the Judgment was, Quod querens recuperet dam- 
na, and Coſts found by the Jury to 53 s. 4d. de incremento per 
Curiam adjudicat. And he doth not ſay, ex aſſenſu le Plaintiff, oꝛ 
ad requiſitienem le Plaintiff, AS all the pꝛeſidents are; Foz C ets 
ought not to be inſerted fo2 the Plaintiff, but upon his requeſt. 
And of that opinion was the whole Court: Wherefoze the 
udgment was reverſed. And this very Term ſuch like 
ude mint in Salisbury betwixt Cowſlaw and Eyre was rever- 

toz this cauſe. | 


Dowſewell verſus Sir George Reynels the Marſhal, 


A Con bzought againſt him fo2 ſuffering one William Gard- 
| ner who was in Execution fo2 227 |. to eſcape: And ſhews 
how he recovered againſt the ſaid William Gardner 227 l. in the 

| Ffrff 2 Common 
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Common Bench; And that by vertue of a Capias ad ſatis faciend. 
directed to the Dherifts of Olouceſter, aug. John Fryer and Wil- 
liam Bagley 3 they tek him in Execution who in exitu ab eorum 
officio, by Indenture, debito modo canfect. Delivered him to Bul- 
lock and Robinſon the newDherifts ; And that they were amoti 
ab officio; prætextũ cujus he was iy Execution under-the ſaid new 
Sheriffs; And that by vertue of a Writ of Habegs corpus they 
returned Corpus cum cauſa; Uhereupon he was deliveredto the 
Marchal in Execution, who ſuſtered him to eſcape. Upon 
this Declarrtion it was demurred ; Jud Erception taken, be⸗ 
cauſe it was not chewn that the ancient Sheriſts delivered 
him in Execution, with the cauſes of his Jmpzſonment, to tie 
new Dheriffs; Foz otherwile it is an eſcape in them, and 
not in the Marchal: Joꝛ it may be, that he was delivered 
per Indenturam debito modo confectam, fog other cauſes, and 
this cauſe was not mentioned; and then it is an eſcape in 
them , and not in the Marchal ; as Coke; fol. 72, Weſtbies 
Caſe. And a Declaration ought to be certain to every in- 
tent > and (hall not be gided by intendment , as Plow. 202, 
in the Caſe betwixt Stradling and Morgan, and lib. 5. fol. 120, 
Longs Cafe, And although it be ſaid, virtute cujus he was 
in Execution under the new Dherifts , yet that doth not help 
it; Fozit is but the coneluſion of the p2 + Ind if the 
matter befoze, do not hetwthat he was in Execution, that 82 
textu cujus will not ſerve. As it was adjudged in Dir Tho- 
mas Parrets Cafe ; where it was pleaded , that Dir Thomas 
Parret was ſeiſed in F, and infeoffed J. S. and J. D. to ſuch 
ules, virtute cujus they were ſeiſed: Pet becauſe it was 
not ſaid , Feoffavit inde, it was adjudged ill, and the virtute 
cujus did not help it. And of that opinion was Montague aud 
Doderidge in the paincipal Caſe; But Houghton and Cham- 
berlain doubted thereof. And it was then pꝛayed, that the De⸗ 
claration might be amended in that point ; (Foz intruth he was 
delivered in Execution:) But being after Demurrer entred, it 
could not be: UWherefoze it was adjourned. ,, 


* 


Mary Walthall verſes Aldrich, Mich. 17 Jac. rot. 87. 


om ot a Judgment in the Common Bench: The Error in⸗ 
liſted upon, was, becauſe Aldrich in the Common Bench 
bꝛought Debt againſt the ſaid Mary Walthal as Adminiſtratrix 
of John Walthal, during the minozity of L. W. his childe. The 
Defendant pleaded viene the day of the UUrit purchaled 
The Plaintiff chews, that another time, viz. 2 Iunii 15 lac. 
he brought another Trit of Debt againſt her as Admini⸗ 
ſtratrix - Mhereupon che was waived, The which Out⸗ 
tawzy top the inſufficiency thereof was reverſed in nz 


C—C_ 
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Term 16 Jac. And that he bꝛought another UUrit of Debt the 
ſald Term, viz. 6 November 16 -Jac. And that at the Day of 
the. firſf UUrit purchaſed: the had Aer in her hand; Ec: boc 
petit quod inquiratur, &c. Et defendens ſimiliter; and. Uerbict 
und to2 the Plaintiff ,' and Judgment thereupon, The Error 
iſltgned, was, becauſe there was not any Ilſue joyned with 
an Fffirmative and Negative ; Foz when the Defendant plea- 
ded rien the day of the Urit purchaſed , and the Plaintiff 


ſaith, that che had eis the day of the firſt Mrit purchaſed , 


he ought to have concluded his Plea ; Et hoc paratus eſt verifica- 
re, and not & hoc petit; Foz the Defendant might have ſpecial 
matter to plead, to diſcharge the eit, viz. that che had not no- 
tice until ſuch a day, and that in the interim che had admini⸗ 

ed, ac. ag 2 H. 4.2 1. and 40 Ed. 3.21. And the Plaintiſt con⸗ 
cluding his Plea, Et hoc petit, &c. Et defendens ſimiliter; It 
the Entry of the Plaintiff, and Excluſion ot the Detendant 
to rejoyne; And the Illue is oftentimes ſo joyned without the 
Defendants pꝛivity: And therefoze to this new matter, the De- 
fendant ought to have had time to rejoyn : And of that opinion 
were Doderidg and Chamberlain at the firſt motion. But Mon- 
if and Houghton were againſt it; Foz, where the Plgin- 
ha 


concludes his Plea with hoc petit, &c. It the Defendant 
any eſpecial matter to (ew to the contrary , he ought to 
have chewn it — joyning in the Jſſue, oz might have de⸗ 
murred if he would: But when he accepts of the Aue; and 
joyns therein, it (emeth the Trial is well enough: TWherefoze 
they would adviſe. And afterwards upon another motion, 
and upon a note chewn under the Pꝛothonotaries hand of the 
Common Bench, that they had divers preſidents of ſuch Repli- 
cations and Concluſions with hoc petit, &c. Et defendens ſi- 
militer; And Judgment thereupon, viz. 4 H. 6. rot. where, in 
Debt againſt two Adminiſtratozs, they plead riens inter marines, 
the day of the UUrit purchaſed, nec unquam poſtea. The Plain- 
tiff replies „ Quod auter foits he bzought a UUrit of Debt a- 

ainſt them, and a third perſon ; and that the UWrit abated, 
and ſhews wherefoze;) Ind that he frechly bzought this UUrit 
by Fourneys Accompts : And that at the time of the firſt, they 
had Aſſets 3 Et hoc petit, &c. Et defendens fimiljterz and Uer⸗ 
dict and Judgment fo2 the Plaintiff. And another pzeſident 
chewn, 9 lac. rot. betwixt Cheriton ànd Spray, where in 
Debt againſt the heir, he pleads Rien, per diſcent, the Day of the 
UWrit,#c. The Plaintift replies as here, Quod auter fonts: De 
bzought a Mrit of Debt againſt him, and Wews the day; And 
that the Defendant was thereinoutlawed ; and how afterwards 
the Dutlawzy was reverſed foꝛ inſufficiency ; and that he re- 
center bzought this Mrit : And that at the day of the firſt Writ 
he had ſets, @c. Et Hoc petit, &c. Et defendens ſimiliter: And 
Ver dict and Jadgment fo2 th? Plaintiff, Ind the Bk of En- 


tries 


* 
% 
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_ default oz Milpatſion of the 


tries 382. whereis ſucha Replication ; Weretoz they all re- 
ſolved; that foꝛalmuch as it is the Defendants fault to joyn 
ſue, and Trial is thereupon had, it is Sd enough. Setond⸗ 
y, it was moved, that this was not a. Mit by, Iourneys Ac- 
compts; Fo2 a Writ of lourneys Accompts is eps cd where the. 
Mit is abated by the death of one of the Plaintiffs oz Defey- 
dants, oꝛ by reaſon ol gull in the firſt UUrit, 92 by ſome 
lerk , 02-other likecauſe , which 
ought-to be manifeſted in the ſecond WMrit. But here is not 
anytauſe; Foꝛ it is onely toz that the Outlawꝛy was Diſchar- 
ged, and it doth not appear foz what cauſe, ſo as it was 
— any vefault in the Plaintiff, Vid. Coke lib. 6. fol. 10. 
Spencers Caſe. But all the Court held, that thus Urit was 
well bꝛoug ht by lourneys Accompts; Foz when he purſnes un⸗ 
til the Delendant be waived, the firſt Oꝛiginal is determined: 
And when the Outlawzy is atterwards: diſchatged, ther? is 
not any dekault in him: heretoꝛe it is reaſon he have 
andther Mrit by lourne ys Accompt, W is quaſi a continy- 
ing bf the fozmer UUrit, wherein the Defendant ſhall not 
anyadbaſtage} but ſuch as he had at the time of the firſt Wrix, 
Vid, 13 Ha. Bre 


Id. cution 118. 9 Ed. 4. 5. 21 H. 6. 8. 32 H. 6. 28. 
11 H. 6. 34. Thirdly, it was objected, that this Declaration was 
not Fd, betauſe it is bzought againſt her as Idminiſtratax, 
durant. minor. Etat. of L. Waſtal, and it is not aberred, that the 
ſaid L. W. was not yet within the age of 17 years; Sed don 
allocatur; Fo2 true it is, if one bungs an Action, and entitles 
himſelf as Adminiſtratoz, durant. minor, ætat. of one ſuch , he 
ought to chew that he is ret within the age of 17 years, as Co. 
5. fol. 29. Piggots Caſe; Foz that he is to take Conuſance how 
long his Inthozity ſhall continue, and he ought to chew it, to 
enable himſelf to the Action. But when he bꝛings the Action a- 
gainſt one as Adminiltrato2 , durante minore ætat. there ſuch 
Plea nerds not be thewn ; Foz ſolong as the other 18 
medling, he ſhall be ſued ; and the Plaintiff needs not take Co⸗ 
nuſance of the age of the other; As where Jointenancy is plea- 
ded on the part of the Plaintiff, the Defendant nerds not 
how, But if he plead it on his own part , he ought to lhew in 
— how. And here if her AJuthozity were Determined, it 
d be ſhewn on the Defendants part: Uherefoze the Judg- 
ment was affirmed, | 


Edward Pells verſus William Brown, Hil. 17 Iac. rot. 44. 


RE levin foz the taking of tha Cows apud Rowdham : The 
endant juſtifies foz Damage Feaſaut, s in Fra-hold; The 
Plaintiff traverſeth the Free-hold ; thereupon being at Jſ- 
ſue, a ſpecial Uerdict was found, Here the caſe appeared to be; 
One William Brown, father to the Defendant, being ſeiſed 4 = 


c 


UM 


m 


E 
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Land in fe, having iſſue the Defendant his ſon and heir, and 
Thomas Brown his lecond ſon, and Richard a third, by his Uill 
in waiting deviſed this Land to Thomas his ſonand his heirs in 
perperuum, paying to his bother Richard 201. at his age of 21 
pears: And ik Thomas Dyed without iſſue , living Wilſiam his 
bzorher-that then William hig bꝛotier ſhould have thoſe lands to 
him #his heirs and aſſigns foz ever , paying the ſaid ſumme as 
Thomas chould have paid. Thomas unters, and ſuffers a com- 
mon recovery, with a ſingle Uoucher, to the uſe of himſelf and 
his heirs, and aftervard deviſes it to the wife of Edw. Pells the 
Plaintiff, and her heirs; and dies without iſſue, living the (aid 
William Brown, who entered upon Edw. Pells, and tk the Di- 
ſtreſs ; Et fi, &, This Caſe was twice argued at the Bar, 
and aiterwards at the Ben. h, and the matter was divided into 
the points. Firſt, whether Thomas had an eſtate in fee, o2 in tæ⸗ 
tail onely. Decondly, admitting he had a fe, whether this limi⸗ 
tation of the fee to VVillam be giod to limit a fe upon a fe. 


to have a fe, whether this recovery (hall bar V Villiam , oz that 
it be ſuch an eſtate as cannot be ertirpated by recovery oz other- 
wile. As to the firſt, all the Juſtices reſolved, that it is not an 
z Fo2 it is deviſed unto him and 


(ftate Tail in Thomas, but in 


his heirs in perpetuum; and alſo paying unto Richard 20 l. Both 


which clauſes Gew, that he intended a fe unto him. Ind the 
clauſe, If he dyed without iſſue, is not abſolute and indefinite , 
whenſoever he dred without iſſue, but it is with a contingency, 
If he dyed without iflue, living V Villiam ; Foz he might ſurvive 
VVilliam, oz have iſſue alive at the time ot his death, living 
VVilliam ; Ju which Caſes V Villiam ſhould never have it: But 
ts onely to have it, if Thomas dyed without iſſue, living V Villi- 
am, Vide 19 H.6.74. 12 Ed. 3.8. Coke 7.41. Berisfords Caſe, Co. 


10. fol. 50. Lampers Caſe 5 Ind therefore it is not like to the Ca- 


ſes cited on the other part, 5 H. 3 6. 37 Al. Pl. 15. & 16. & Dy. 
339. Clacteys Caſe z Foꝛ it is an expoſition of his intent, what 
iſſue ſhould have it, viz. of his body. And whenſoever he dyed 
without iſſue; the Land (ould remain, ar. But here it is a 
conditional limitation to another, if ſuch a thing happen. And 
therefoze they all telyed upon the Books, 2 & 3 Ph. & Mar, Dyer 
124. & 10 El, Dy. 354. which are all one with this Caſe. Se⸗ 
condly, they all agreed, that this is a god limitation of the fee 
ta VVilliam, by way of that contingency, not by way of immedi- 
ate remaindes: Foz they all agreed, it cannot be by remainder ; 
Is if one deviſeth Land to one and his hers; and if he dye with- 
aut heir, that it (hall remain to another, it is void and repug⸗ 
nant to the eſfate ; Foz one f& cannot be in remainder- after ano- 
ther; Foz the Law dothnot expect the determination of a fe, 


by his dying without heirs; And therefoze cannot appoint a 


remainder to begin upon determination thereof, as 19 H. 8.8. . 
4 29 4 


Thirdly, if Thomas hath a fœ, and V Villiam onely a poſſibility 


* 4 


» 8 


yo 
1 
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29 H. S- Dyer 33, But dy way ol contingency,and dy way ot Ex⸗ 
ecutozy dovile to another to determine the one eſtate, and limit it 
to auother, upon an act to be perfoamed, 02 in failer of perfoz- 
mance thoreof, . Foz the ont may be and hath always ben 
allowed: Is Deviſe of his Land to his Crecutozs. to ſell, if 
his heir fail ol payment of ſuch a ſumme at ſuch a day, this is 
an Exetutom Deviſe: Do the Caſe cited in Boraſtons Caſe, 
Coke & fol. 20. of. Wellock and Hammond, where & Device 
was to the: eldeft lon and his hers, paring ſuch a ſumme to 
the younger ſons; otherwiſe that the Land ſhould de to him and 
— ä—rüC e Debiſe. And a preſident. was 
chewn, Trin. 38 El. rot. 867, betwixt Fulmerſton and Steward, 
Where upon ſpeotal Uerdect, it was adjudged, whereas Sir 
Richard Fulmerſton Deviſed to Dir Edward Cleere and Frances 
his wife, daughter and hew of the ſaid'Dix Richard Fulmerſton, 
certain Lands in Elden in the County of Norf. fo. them and 
the heirs. of Dip Edward Cleere, upon condition they ſhould al⸗ 
ſure: Lars in ſuch! places to r 
to pertoꝛm his Tin; Ind ik he failed „then he Devi 
ſaid Lands in Elden to hes Exerutors and their hetrs : > ba 
adjudged to be a god limitation, and no. condition ; Foz if 
Gould:be a condition, it could bs: deſtroyed by the —1— 
tie heir ; But it es a — and as an Crecutozy Devile 
ts: his Erecut028-, who! tor ob the ſaid am, 
entred- and ſold; And adjudgeVgod- 0 here, r. Foz ibi 
god Executoy Deviſe upon this limitation, And Dederidg 
laid, the epimien: 29 H. 8. Dyer 33. was, that tuch a limitation 
in ki upon an eſtats in fa — 4 bes Sue ant 
times adjudged contrary there 5 . had 
held, that this Recovery Gould bar — n 
a poſſibility to have a fe, and quaſi a contingem 
is diſtroyed by this Recovery, befoꝛe it came in 28 ee For _ 
wile it would be a miſchievous kind ot perpetuity, whichcould 
not by any means be Deſtroyed, And: although it was obje- 
ted, that a Becovery (hall not bar, but where a Recovery' up 
value extends thereto, as appears, Coke lib. 1. Capels Caſe; 
That a Rent: charge granted by him in Remainder. was 
. ———— 
9 a 
and a Recovery hall binde every one who cannot falſifie it: And 
here; he who hath this cannot falſifte' it; CTheretdꝛe 
apes = thereby: But all: the Juſtices were 
herein 3 him) that this Recovery not binde; Fob 
he who the Netovery had a le, and: William. Brun 
had but a: poſſibility „ ikł he ſurvived Thomas — 
dying without iſſue in his life, no- Recovery in value 
extend thereto , unleſs he had ban party by way 2 5 
ches, (and then it ould; Foꝛ vy entring into the W 
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he gave all his poſſibility ;) Theretoꝛe they agreed to the Caſe 
which Damport at the Bar cited tobe adjudgeo, 34 El. where a 
gage ſuffers a Recovery, it ſhall not vinde the Mozgagoz; 
But if he had ban party by way of Youcher , it had ten other⸗ 
wiſe. And here is not any eſtate depending upen tte eſtate of Th. 
Bray, but a collateral and mer poſſibility , which Wall not be 
touched by a Recovery; And if luch a Recovery Could be al- 
lowed; then if a man thould deviſe, that his heir Qouid matze 
ſuch a payment to his rounger ſons, oꝛ to his Executoꝛs, ot ber⸗ 
wiſe the Land ſhould be unto them; Ik the heir by Recovery 
might avoid it, it would be very miſchievous, and might fru- 
ſtrate all deviſes: And there is no ſuch milchiet, that it ould 
maintain perpetutties ; Foꝛ it is but in a particular Caſe, and 
upon a meer contingency; which peradventure never may hap- 
pen, and may be avoided by joyning him in the Recovery, who 

th ſuch a contingency. And on the other part, it would be 
ar moze, and a greater miſchief, that all Erecutozy deviſes 
Gould by ſuch means be deſtroyed, And 1 in his Irgu- 
ment, put this Caſe; It a man gives oꝛ deviſeth Lands to one 
and his heirs, as long as J. S. hathiſſue of his body, he by 
Recovery ſhall not binde him who made this gikt, without ma- 
king him a party by way of Uouche ; Foz a Recovery againſt 
Tenant in Fe-ſimple, never ſhall binde a collateral intereſt, ti⸗ 
tle - 02 poſſibility , as a condition, oz covenant , oz the like: 
UWherefozethey all (beſides Doderidg) held, that this Recovery 
was no bar. Then Doderidg tk Exception to the Uerdict, that 
the Lands were not found to be holden in Doccage z Fot other⸗ 
wiſe it might be intended, to be holden in Knights-lervice; And ſo 
it all be intended: And then the Deviſe is void koꝛ a third part; 
And ſo it was reſolved 24 El. — that it ought to be (ewn 
that the Land was holden in Doccage , otherwiſe the Deviſe 
was not god foz the entire: But all the Juſtices held it not to be 
material (as this Caſe is;) Foz the Jfſue is, whether it were 
the Free-hold of W. B. who is found to be heir to the Deviſoz. 
Then although it were admitted, that the Land was held by 
Knights-ſervice : yet he hath the entire (viz. two parts bythe 
Deviſe ,and a third part by Deſcent ;) Wherefoze the tenure is 
not —— as this Caſe is; And it was adjudged foz the 


— —— 


Davies verſus Warner. 


ASſumplir :: UNhereas the Defendants Teſtatoz was indebted 4) 
unto him in 33 1. That in conſideration the Plaintiff would | 
fozbear to ſue the Defendantuntil he had Execution upon ſuch a 
Judgment, The Defendant p2omiſed to pay the;ſaid 33 I. upon 
requeſtafter he had obtained Execution of ſuch a Judgment:and 
* Alledgeth in facto, that he had obtained Execution of the ſaid 

| ©ggg Judgment; 


——— 


a 
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(15) 


(16 


Judgment, Ex lice requiſicus,&c.ſuch a Day had not pald. Upon 
Non Aſſumpſit pleaded, found foꝛ the Plaintitt̃, it was alledgey 
in Arreſt of Judgment, that it doth not appear how he was 


- indebted, noꝛ that he had eis, ctherwiſe there is no cauſe to 


bunde _ 13 — — — RD be begs founded 
upon the Debt, t t to | as indebted : 
But it is grounded Lo” own pꝛomiſe; And it Gall be in⸗ 
tended he was indebted ; Otherwiſe he would not affume : 
Mheretoꝛe it was adjudged fo: the Plaintiff, 


Abbot verſus Rookwood. 


Ebt upon an Obligation of -3001. The Defendant demand 

ojer of the condition, which was, that if he paid to one 
Allen oz his heirs annually 12 l. at Midſommer and Chriſtmas, 
oꝛ paid to him oz his heirs at any of the ſaid Feaſts 150 l. then 
the Obligation ſhould be void: Ind it was thereupon demut⸗ 
red; And Bridgman fo2 the Defendant alledged, that the Obli- 
go2 and his heirs hath election at any time to pay the 12 J. oz 
the 150 l. Ind that there is not any bꝛeach as long as he liveth ; 
Dd the Action was rage th rp tor was not any buach, 
But all the Court yeld, that the Obligation is fozferted ; Fox 
true it is, the Obligoz hath election to pay the one oz the other: 
Do he ought to continue the payment of the twelve pounds 
annually until he pay the hundꝛed and fifty pounds; And he may 
determine the parent of the twelve pounds by the payment of 
the hundꝛed and fifty pounds, And foꝛafmuch as he hath not 
alledged payment of the twelve pounds, oz one hundꝛed and fif- 
ty pounds, the Bond is fozfeited ; UNherefoze it was adjudged 
fo: the Plaintiff. — 


Rickman verſus Coxe, Trin. 18 Jac. rot. 503. 


1 —ůůů—ů— fregit apud St. Hall, and foꝛ digging his ſoil; 
The Defendant pleads that the plate where, is two Acres 
of Land called Blackacre , which is his Fra⸗ hold; and ſo ſuſti⸗ 
fies. The Plaintiff ſaith, that the place called Blackacre is (iS 
Fre-hold; Abſque hoc, that it is the Fre-hold of the Defendant: 
And thereupon the Defendant demurred, becauſe it is but a 
common Bar, 02 (as it is commonly called) a Blank-bar , and 
it is onely pleaded to infozce the Plaintiff to aſſign his Treſpals 
in a place certain; The Declaration being general, and foz this 
cauſe the Bar not Traverſable. Vid. 14 H. 8. 24. 28 H. 8. Dyer 
23. Indof that opinion were Doderidg and Chamberlain: But 
Houghton & contra, that this Bar is Traverſable; And the 
Plaintiff may aflign a new and other place, oꝛ may Traverſe 
chis Bar at his election; per quod Adjournatur, Vid. 21 Ed. 4. 1. 


Hunt 


— 
* 
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Hunt verſas Clent. 5 


\ FIRrorofa- in Woiteltec 2 —— das, 
1 Day was given to ths parties till the Court to bs hol⸗ 
den a Decemb. which was Chriſtmas Day5- and-it, was then 
5  — 
Res furidici: 5 : 
to tholedays'void'; And is not aided by any Statute, beratiſe 
the Judgment was v ati dicit: But becauſe the entry is, that 
it was ſecundum conſuetud. villæ And although thoſe days be 
nat pioperiy Jes juridici, yet when a Court is holden by cuſtome 
upon euery Monday, which fails out to be Chriſtmas and New 
years day, they may matze an adioutument every of the [aid 
e poked dy (the Bt l 6: accruing FRE? 
his p | at 6. 3 
wyere ik it lo fell out, that the Ait ⸗day by cuſtonte, 62 Charter 
tell out to de upon a-Dunday, (there being at every Fair a 
Court 6 Pye- pouders to be held) it was helden upon the Dan- 


: But now the Statute its it, and appoints it to be 
— 2 . — that ſo was the Law 


beloꝛe. And at this day many times the day foꝛ the County 
Court falls upon Chriſtmas day; as it peed this Year foz 
the Counties of York and Warwick; Jt which County Court, 
Election foz the Parliament ought to Have ban made, and it 
tould not be altered : UWherefoze,here it is not Error, to hold and 
—— the Court upon thoſe days; And the Judgment was 
kin med. . 


Dyer & alii ver ſus Fincham, paſch. 18 Jac. rot. 371. 


D. koz 8 J. Colts, adjudged to the then Defendant , and 
” now Plaintiff , upon a Ron ſuit. There the Defendant 
pleaded that a Capias ad ſatisfaciendum iſſued upon this Judg⸗ 
ment, and he was taken in Execution foꝛ the laid. 8]. Et hoc, 
&c. Whereupon the Plaintiff demurred ; And it was fir mo⸗ 
ved, that a Capias ad ſatisfaciend. lies not foz theſe Coſts ; And 
lo there was not any Legal Execution: Ind if it lies, yet he 
doth not plead that he is yet detained, c. And it hall then be in⸗ 
tended that he eſcaped out ot Executicn , and fo this Action 
well lies: But all the Court reſolved, that the Plea was god 


Foz as to the firſt, they held cleerly; that a Capias ad ſatisfaciend. 


lies fo2 Coſts awarded unto the Defendant, upon a Non-ſuit ; 
And it is the ufual pꝛactite, as the Clerks affirmed. Decondly , 
when he was taken in Execution, it hall not be intended that 
he elcayed ; And although he eſcaped; he might be retaken in 
Execution, and is put to his Audita Qnerela: Mherefoꝛe it was 
adjudged fo: the Defendant. \ pot 1 
Gang -: Broad 


(18) 


- 
-—- — 
1 


— 
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Broad werſus Jollyfe, Hil. 17 Iac. Rot. 1265. 
wy 


16 the Delfendant was a Mercer; 
Ae 9 8 in the Alle of Wight. fab 
5 res ; 


d wi Aker 4 * * ſullied t 
TE a 


2 1 th damage 
t bean and Lo gs the Plaintiff fo 
unde it was moved in Arreſt ot Judg; 
ys Aon) — ig aint Law , to refiram — 
ale hoc 10 b Trade 1 Aud foz that 
2 H. 5,1. where an Obligation that ons not ulerhe4 
ofa Dyer, was held to be void; Aud of that opinion was 
Houghton Justice, foz'the xeaſon abave mentioned ; But all 
the e her Jubices; held, that it was a god Aſlympfit, fo it is 
tary 3 And upon a valuable conſideration one may reſtrain 
himlelf that he hall not uſe his Trade in ſuch a particular 
place ; Fo2 ye who gives that conſideration , erpects the benefit 
of his Cuſtomers : And it is uſual here in Landon fo2 one to let 
his Shop and Mares to his ſervant when he is out of his 
Appeeniiceſhipz- As allo to covenant that he (hall not uſe that 
Trade in fucha Shop, oꝛ in ſuch a ſtrat : So foz a valuable 
ation, and voluntarily, one may agre that he will not 
; his Trade; Fg volenti non (ir injuria. And it is not like to 
the Le in 2 H. 5. befoze cited; Foꝛ there it is alledged , that 
he was compelied to enter into ſuch a Bond, it being an offence, 
foʒ which Hull ſaid; he would have committed him had he been 
theres : Pet there, the Iſſue is taken», that he did not uſe the 
Txadg of a Drer in the lald Tull; which probes, that the De- 
kendant durſt not deftturre thereupon ; But the Bond was al- 
lowed god: But here it is upon a god conſideration viz. that 
he ſhould pay tha hundzed pounds foz wares Which were not 
Woꝛth one 119 and fifty pounds, foꝛ which he made the ſaid 
pzomiles LM is ſtrong enough againſt himſelf; And Monta- 
gue Ci Juſtice citad the Cale in 13 H.). It a feoffment be 
made upon condition that he hall not alien, it is a. void condi- 


tion, fo2 it is _ Law; pet a Covenant that he ſhall —— | 


— —  — 
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alien, is god: UWherefoze it was adjudged foz the Plaintil, 
And in Mich. 19 Jac. this Judgment was affirmed in a xi 
of Ertor befoze all the Juſtices and Barons ot the Exchequer; 
Fot they held that ane may voluntarily = over .his Trade , 
and is not compellable to uſe it, eſpecially in one eertain-place: 
Ind therefoze he may upon god conſideration agree, that he 
will not ule it within ſuch a Uill ; And upon the matter, it is 
but the ſelling of his cuſtame , and leaving another to gain it. 
And it was laid, that a Preſcription to reſtrain one from uſing 
8 in ＋ — bo god Cas 18 Hung Bragg 

amet, Allumpſit foz ten'hillings, he pꝛomtſed to pay an 
hundzed pounds, ik he thencefozward kept any Dꝛapers Shop 
eee Adjudged god, and the Plaintiff reeo⸗ 


Johns verſus Bowen, Trin. f & Jac. Rot. 1673. 


Rror of a Judgment in an Action upon the caſe in an Aflump- (20) 
= {it in the Common Bench, After the Kecozd certitied, the 
Plaintiff tn the JUrit of Error alledges Diminution fo2 want bf 
an * which was certified and entred; And then the 
pPlaintitt- aſſigned foz Error, variance detwirt the Declaration 
and the Dtiginal, (as in truth there was; foz the D2iginal 
was vicious;) which being aſſigned; and a Scire tac. bꝛoug ht ad 
audiend. errores, the Detendant in the Mr it of Error ſurmiſing 
thereupon to the Court that there was another Oꝛiginal, and 
that the Plaintiff had pꝛocured an ill Oꝛziginal to be certified , 
pzareda Certiorari to certifie ; Ind the Court doubted whether 
it were allowable. But at length, becauſe the Plaintiff might 
procure the Ouginal, which is vicious, to be certified without 
the Defendants pꝛivity in the Mrit of Error, and thereby cauſe ' 
the Judgment to be reverſed; And in truth, that is not the Oꝛi⸗ 
ginal whereupon the Declaration is founded : Ind there is a 
god Ouginal, which _ certified , would be in wry 
of the Judgment: Therefoze the Court granted unto the De⸗ 
fendant another Certiorari; Fo2 one perſon ſhall have but one 
Certiorari ; But ſeveral perſons may have ſeveral UUrits to cer- 
tile: UUherefoze à new Certiorari was awarded to cextifie, 
which being returned, it was god, and well warranted the 
Declaration. And then the Plaintiff in the UArit of Error 
would have aſſigned , that the Declaration and poc@dings 
were upon the fir UWrit : But the Court held, that this 
ſhall nat be admitted, being contrary to the Recoꝛd; Fe when 
there is a god Writ to warrant the Declaration, it ſhall never 
be admitted to ſay, that it was upon another Writ , but ſhall 
be intended to be upon the god UUrit,and that the vicious UWrit 
was unduly purſued by another, and not by the Plaintiff: 
* Wherefoze the Judgment was affirmed. ore, It was not mo- 


ved in this Cale, that the Writs being both of one date and of one 
return, 


— — 


#4 4 


— — — — — — 
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(22) 


even werks; Foꝛ which, upon not paying upon requeſt;the Adio 


return 3; It did not appear Wich of them was firſt obtained ; For chat that 
ſeemed to be material. Mate alſo, that the firſt Writ was in conki- 
bo nar that the Plaintiff ſhould lend to the opener He” 
London in Parochia c Hurda, cc. to pay it. #72" 
le let it, 10 Fun. 16 Sur. the Det there 
was not any face: n, where he lent it; Which v i 


Dartnal werſus Morgan, | © 
fern t: whereas t Plaintiff locaſſet to the D int © 
A I — r 5 


the Defendant allumed to pay unto him toꝛ every tek ti Dr 
— edu 8s. And alledges in facto, that he occupped it ty tot: 


The Detcndant pleads Non aſſum ſi any 11 22 | 


ot 5 And it was moved 22 


was . 


lies not : Ind hereto the whole Court agreed, 
ſerved upon a Leaſe, an Aſſumpſit lies not, noz foza R 
ſpecialty, 02 upon Recom: But here, fozaſmuch as this is we 
a Leaſe, but a pꝛomiſe, that as long as he permitted him to 
— he. the wa ſe, he would pay it; e 
A pꝛomiſe in conſideration of the 

foe this Action — welt lay; andiꝛ was adjudged foz 


The King verſus John Hopper and others. * | * *h | wok. 


16a Scire fac. in Chancery, upon a Recognuſance againlt jc 
Hopper the Pꝛincipal, who was bound in 40 l. and Timothy 
opper, and Tho. Lane, who were bound each of them iff 41. 
tox his gd behaviour ; ; Foz that the ſaid John Hopper with . 
divers other riotous perſons 4 Maii 17 Jac. riotoufly at ii in 
might Hlicitè entred into the Cloſe of one John Fernels in Livering- 
ron, any cut up a quick ſet Hedge of the ſaid Cloſe, nee 
dant pleads quoad all the offences, beſides the entriug ug the 
FOE — and cutting down of the quick-ſet Hedge, Not guilty; 20 
entry into the Cloſe and cutting fora bf: 
Ae, Fort . the ſaid Cloſe in Leverington diag n 
is and ti + ek oh was an high-way lea | 
in the laid Connty, over the ſaid Cloſe unto Nepal OE. 
taufe the ſaid way was ſtopped up with the ſaid Oe dre 
he cut it up, as it was lawful foz him to uſe the ſaid way. The 
eplication was, that the fozeſaid John Hopper de injuria ſua 
fs pria & ex malitia ſua præcogitata, with the. other riotous per- 
ons, tat Down the faid quick- ſet Hedge, prout it is befoze a 
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- ten pounds aptece to his ſiſters. What eſtate Thomas had, 
whether a fee o2 foz life onely, was the queſtion :' ( Foz Thomas 
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d; Et hoc petit quod inquiratur, & c. Et defendens ſimiliter: And 
the Uerdict was againſt the Defendant. Aud it was now mo⸗ 
ved in Irrcft of. Judgment, that there is not any Jflue here 
joyned 3 Foz de 1njuria ſna propria, where one juſtifies to2 a way, 
a ſuch particular cauſe, is no Jſlue {: But ye ought particular- 
ly to Traberſe the Pꝛelcription alledged, as it is reſolved, Co. 
8, fol.66. Crogats Caſe. Alſo if it hould be a god Plea to (ay, 
De injuria ſua propria, yet he ought to ſay , abſque tali cauſa; Foz 
the whole Caſeis in Aue: And ot that opinion was the whole 
Court. Secondly, admitting it to be a god Jeue, yet there is 
a miſtrial ; Foz the Ven. fac. is onely de Leverington, where the 
Cloſe is, whereas it ought to have been alſo from Shelley and 
Newport, from which places and to which places the way is 
ſuppoſed to lead, And ſo was the opinion of the whole Court: 
But then it was moved, that here was an Jue of Not guilty, 
which is fox the riotous entry, and riotous Iſſembly, which is 
g bzeach of the gud behaviour: UWherefoze the Jue is well 
jor ed and tryed foꝛ that. But the Court held, that that Trial 
of the Aue of Not guilty „ ig but matter of fozm ; Ind the 
ſubſtance is upon the ſpectal matter found. And if it had ban 
found foz the Defendant , it Gould not have ben d of 4 
Ind the Trial had been ill foꝛ all: Uherefoze it was adjudg⸗ 
ed foz the Pefendant that he Could be diſcharged. 


Greeve verſus Dewel. 


TReſpaſs: Upon ſpecial Uerdict the Caſe was ſuch, William 
Greeve was ſeiled of this Land in fee, having two ſons Ri- 
chard and William, and Deviſed it to William his ſon foz his 


life, and after to Thomas ſon of the ſaid William his fon (ere 


cept the laid William his ſon purchaſed other Lands of as god 
balue foz the ſaid Thomas, and then the ſaid Wiliam to have 


the ſaid Lands ſo deviſed, to ſell at his pleaſure,) and Thomas 
to pay to his two liſters ten pounds a piece. Willam did not. 


purchaſe any Land, and dyed ; Thomas enters and payes 


was dead, and the claimed under his heir ; And the 
Plaintiff was heir to William the Deviſoz :) And all the Ju- 
ſlices reſolved, that Thomas had'a fe; Foz ſo his intent though 
the whole Will appears to be: Foz when it is limited to 
William foz his life, which is an erpreſs eſtate , and there is 
no eſtate limited to Thomas hut it is appointed that he (all 


— 


d not been omitted, (which is but a Parentheſis 


apparent that he ould have a f@ by his intent, and by the 
w: Foz theſe words, And he co pay, &c. is all on? as 4 
mn 


ay to his two ſiſters ten apiece; Ik the on. 
Pio but a Paronthons) ir hat ben 


(23) 
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it had bern ſaid, paying ſuch a ſumme, And that is in conſide⸗ 
ration of the Land deviſed, and not in reſpect of the Land pur. 
chaſed by him; Fo2 it cannot be annexed thereto. Vide foz this 
point, Coke 3 fol. 3. Boraftons Caſe, and lib. 6. fol. 16. Colliers 
Caſe, And the Exception makes it the ſtronger ; Foz it is li⸗ 
mited, It Vhilliam purchaſe other Land, of as good value for 
Thomas (which is intended of an eſtate in fe) that then Villi. 
am ſball have that Land deviſed to ſell at his pleaſure ; Which is 
that William chould have the fee back from Thomas: Ind the 
Exception not being perfozmed, it thereby appears, that Tho, 
Gould have a fe; Wherefoze rule was — to enter Judgment 
accozdingly foꝛ the Defendant, But atterwards, by the impoz- 
tunity ot the Plaintiff, being a po man, and quaſi diltraced, 
they would adviſe thercof until the next Term, that in the in- 
terim there might be compoſition betwixt them: And Achoe 
Serjeant (who was foz the Defendant) ſaid unto the Court , 
that this queſtion was in the Common Bench betwirt Greeve 
and Armſted upon this Mill: And it was there adjudged to 
be an eſtate in fee in Thomas, and not foz life onely,as the Plain- 
tiff would pꝛetend. 


Stamp and his wife verſus White and his wife. | 
(24) Fe foz wozds, foꝛ that the Defendants wife ſpake of tte 


Plaintiffs wife theſe wozds 3 Thou arc a Theeviſh Rogue, | 
and a Theeviſh Quean; For thou haſt ſtoln my Faggots ; (innuendo | 
| 
| 


5 Faggots ot the ſaid Whites and hi wives: The Defendants 
pleaded Not gmlty , and being found foz the Plaintiff, it was 
moved by Briſcoe in Arreſt of Judgment; that thefe woꝛds be 
not Actionable ; Foz the firlk woꝛds, T heeviſh Rogue, &c. are to 
general, and Adjectively ſpoken; and do not charge her to be a 
Thief. Foꝛ the other woꝛds, Thou haſt ſtoln my Faggots; it 
is impoſſible ; Foz, a Feme covert hath not any gods which can 
be ſtoln : Sed non allocantur; Foz they be woꝛds very ſcandalous, 
and are to be underſtod acco2ding to common intendment, that 
the charged her with the ſtealing of her Yusbands Faggots : 
And charged her with Felony; And whoſe the gods were is 
not material: TWherefoze it was adjudged foz the Plaintiff. 


Martin and his wife verſus Stadling. 


(5) ACtion fo2 thele wozds ot the Plaintiffs wife? Thou art a 
| Witch, and haſt bewitched my wives milk: After Uerdic 
fox thePlaintiff, it was moved in Arreſt ot Judgment, that to 
Thou art a Witch;generally without moze,is not Actionable ; 

to ſay,” Thou haſt bewitched my wives milk; is — 


— —-— 
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Fo2 a Feme cũmtiut have milk ot Kine, but it is her husbands ; 
and it maybe intended, that it was the milk in her bꝛeaſts; And 
bein 4 it is not actionable: UWherefoze the Court 
wo a ?, 


Eyres verſus Sedgewicke, Trin. 18 Jac, rot, 981. 
Wirth. 


KEY upon the Caſe: UWhereas Anne Petty, Term. Mich. (26) 


16 Jacob. pꝛocured a Supplicavit of the god behaviour a- 
gainſt William Parry, Directed to the Dheritf of Wilts ; and ob- 
cained a TWarrant foz the arreſting of the ſaid W. P. to finde 
Dareties, directed to the Defendant and others, as ſpecial Bay⸗ 
liff's, u ho arrct:d the laid W. P. and afterwards negligently 
ſuffered y:m to eſcape : That the Defendant afterwards made 
a falſe Affidavit in the Chancery concerning the execution of this 
Warrant ; (and ſhews what verbatim.) The ſubſtance whereof 
was, Tyat he by vertue of the laid UWarrant arreſted the 
ſaid W. P. Ind that the Plaintiff and others violently reſcu- 
ed the pziſoner, ſo as he eſcaped; And that the ſaid Plain⸗ 
tiff held him till the pꝛiſoner eſcaped ; ubi revera he did not 
reſcue him, noꝛ hold the Defendant tiil the pꝛiſoner eſcaped. 
By reaſ:n of which kalſe oath he was impuſoned by the Loꝛd 
Chyan:ello2 , and enfozced to be at great expences fo2. his d:- 
liverance ; Foz which cauſe he bzought this Action. The Des 
fendant pleaded Not guilty, and found againſt hum, and now 
moved in arreſt of Judgment , that this Action lies not; 
Foz wt en any one takes an oath in a Court , the Court alz 
waies pꝛelumes it to be true, until his oath be diſpzoved, 
and he be convicted of perjury by endictment oz cenſure in 
the Star-chamber, oꝛ otherwiſe; And not in an Action upon 
the Caſe: Foz it would be very miſchievous if the truth oz 
kalchod of an oath ſhould be tried by Action upon the Caſe. 
Ind as to that point was cited 21 Aff. Pl. That Action ups 
on the Cale les not againſt an Endicto2 , fo2 that he did it 
upon his cath ; And a Caſe, Michaelmas 38 and 39 Elizab. 
in the Cemmon Bench, betwixt Demport and Smithſon, where 
it was reſolved , that where an Action upon the Cale was 
brought againft the Defendant, ſuppoſing that he gave falſe 
teſtimony concerning the value of a Jewel, Judgment was, 
that the Action lay not; Fo2 then exery one hould be D2awn 
in queſtion by Actions upon the Caſe ; which would be incon⸗ 
bement: And of that opinion were Montague, Doderidge, and 
Chamberlain, who Delivered their opinions ſeriatim, that this 
Action lay not; Foz, foz miſdemeanour in Ceurts , every 
Court / where the abuſe is committed) chall have the era⸗ 
mination thereof , and if they finde miſdemeanours , may 
puniſh it: But to punich it by an Action upon the Cale, 
| Ohhh upon 
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npon p2etence of a falſe oath: (hall not be ſuffered ; Foz, as Do- 
deridge ſaid, if it ould be examined in an Action upon the Caſe, 
then peradventure one WMitneſs would ſwear againſt that 
which the other had depoſed upon his oath, and ſo there Could 
be oath againſtoath ; And the Law cannot know which of them 
is true, but ſhall pzeſume the one to be as well true as the other: 
UWherefoze the Law will not ſuffer ſuch an inconvenience, but 
it ought to be puniſhed by conviction upon endiament, oz Suit 
in the Dtar-chamber. And Doderidge ſaid, that he knew in 


the Caſe of Skelther vus Harriſon, in this Court, where an J- 


ttion was bꝛought againſt one koꝛ putting in ill and faiſe bayl, 
to diſcharge his bayl in London; The better opinion was, that 
the Action was not maintainable ; but by his means the Action 
was compounded, and no Judgment given; Do they held here, 
that this being an offence-in a judicial Court, an Action upon 
the Caſe hes not. But Houghton Juſtice held the contrary, 
Foꝛ being averred to be falſe, the Action is well maintainable, 
o2 he is damnikied by that falſe oath; Ind there is not any rea⸗ 
ſon he chould be without remedy ; Allo, this Affidavit is a vo- 
luntary act by him: UWherefoze if it be falſe, it is reaſon hs 
ould have his remedy againſt him; Foz an Action upon the 
Statute of 5 Eliz. foꝛ perjury, lies not upon ſuch a falſe oath, 
But if he had come in by p2oceſs of Law, as a Witneſs, it 
had been otherwiſe ; Foz if it were falſe, he were puniſhable by 
the ſaid Statute, o2 by endictment ; But not here: Uhere- 
foze he conceived it reaſonable, that the Action Gould lie: But 


-notwithlanding his opinion, it was adjudged foz the De⸗ 
kendant. 


£ 


Bard verſus Bard, Trin. 18 Iac. rot, 


"A Sfumpſit : Whereas they Inſimul computaverunt, conter⸗ 

_ the arrearages of ſuch Rent ifſuing out of the Defen- 
dants Land, and about payment of a Legacy of 501. due un- 
to the Plaintiff by his fathers Deviſe; And it was found that 
3001. was due unto him: That the Defendant in conſideration 
thereof, p2cmiſedto pay it atſucha day. The Defendant plea- 
ded Non aſſumpſit, and found againſt him: And it was moved 
in arreft of Judgment, that it doth not appear here, that the 
Defendant was Executoꝛ, o was chargeable with the pay- 
ment of this Legacy, noz that he had Aſers to pay it, noz how 
he was chargeable to the payment of this Rent; Therefoze there 
is not any conſideration fo2 this pꝛomiſe; ſono cauſe of Action: 
Sed non allocatur; Foz it hall be intended he was chargeable, 


accompting together, and he pꝛomiſing to pay, was a ſufficient 
aufe of his Action - Wherefore it was adjudged foz the Plain⸗ 


oa, 


btherwiſe he would not have made any ſuch pzomiſe ; And ther 
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Hills verſus Cooper, Trin. 18 Jac. 
rot. 361. 


Ebt upon an Obligation foꝛ 33 l. The Defendant demands 

ozer of the Bond, which was entred in theſe woꝛds, No- 
yerint, &c. teneri in terengentate liberis: And ae gee De- 
fendant demurred, becauſe both woꝛds are inſenſible, and can- 
not be taken foz 33 l. Foz terengentate is not thirty thu, noꝛ libe- 
ris is libris: Mheretoꝛe it was held by the whole Court to be a 
void Bond, and cited that betwixt Partroſe and It was 
adjudged, that where a Bond was in 20 lirteris pro libris, it 
was a void Bond, and ſo here: Mherefoꝛe it was adjudged 
koz the Defendant. 


Bayley verſus Purley, Trin. 18 Jac, rot. 1275. 


5 — Whereas the Defendant being indebted unto 
him in 2001. foz a Legacy given unto his Feme, promn-= 
ſed, if he would foꝛbear the payment , that he would pay him 
foz it accozding to the rate of ten pounds per cent. Ind al- 
ledgeth in facto, that he forboze hum from the 26 of Auguſt, 
17 Jac. which was the day of the pꝛomiſe, until the time of 
the Bill erhibited, viz. 26 Januarii, x7 Jac. and that he had not 

id the 200 l. no2 91. 45, fo2 the fozbearance foꝛ the ſaid time, 
cet requifitus 12 Febr. 17 Jac. After Uerdict, upon Non aſ- 
ſumpſit pleaded, and found fo the Plaintiff, it was now mo⸗ 
ved in arreſt of Judgment, that the Declaration was not 
god ; Firſt, Becauſe it is in conſideration that he (hould foz- 
bear, and he doth not Chew any time. Decondly , Becauſe 
it is alledged, that nine pounds four (illings is due to2 the 
ſaid time from Auguſt to Ianuary, and Doth not ſay ſecuadum 
ratum of 10 per 100. And in truth, upon computation, this 


is moze than is due. Thirdly, Foz. that the requeſt is al- 


ledged to be after the Action bzotight : And upon the firſt mo⸗ 
tion they held the Declaration to be ill , eſpecially foz the ſe- 
cond cauſe; And appointed that Judgment chould be ſtays 
ed until it were moved on the other part. | 


Iohn Stowes Cale, 


— Stowe was endicted upon the Statute of 31 Elizab. be- 
cauſe he had erected a Cottage five years laſt paſt, and 
had not allotted four acres of Land , acco2ding to the ſaid 
Dtatute de terris menſurandis, and had continued it ever 
lince.; The firt exception was, that this Endictment was 
. boyz erecting a Cottage fibe- years: paſt, whereas every of- 
tence ought. to be puniſhed e veares —— 
oP 2 men 
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ment oz inkoꝛmation, by the expꝛels words of the Statute 


. of 31 Eliz. cap,5, otherwiſe it is not puniſhable, and therefoꝛe 


not god. Decondly, Becauſe he doth not ſay, that he voluntari⸗ 
ly continued it; which are the expzeſs woꝛds of the Statute, 
Thirdly, Foz that it is expelled to be by the Statute de terris 
menſutandis, whereas there is not any ſuch Dtatute, but it is 
an O2dinance onely ; And foz theſe cauſes the Endictment 
held to be ill; Ind the Defendant was diſcharged, | 


Evans verſus Warren, 


Sſumpſit: UWhereas Robert Warren Tellatoz to the Defen: 
{ \ dant, was indebted unto him in 26 J. The Defendant bei 
his Idminiftratoz, in conſideratione inde , and that the Plaintitt 
would fozbear to ſue him until he had execution upon ſuch a 
Judgment, pꝛomiſed to pay within a maneth after execution ob⸗ 
tained : And alledgeth in facto, that he fozboze, and that the other 
obtained execution, and had nat paid. After Uerdict, upon Non 
allumpſit pleaded, it was moved in arreſt of Judgment, that 
this was not any conlideration to ſue him being Adminiſtratoz, 
unleſs it had been alledged that he had 4/e:s, which was not 
done: Ind the Court doubted thereof ; pro quo adjournatur. 

\ 


Lutwich verſus Mitton, in the Court of Wards. 


IT was relolved by the twa Chief Juſtices, Montague and Ho- 

bert, and by Tanfield Chief Baron, That upon a Deed of bar- 
gain and ſale foz years, of Lands whereot he Himſelf is in 
poſſeſſion, andthe bargaine never entred ; It afterwards the 
bargainers make a Gzant of the Keverſion ( reciting this 
Lale) expecant upon it, to divers uſes, that it is a gad con- 
vey ance of the Reverſion : And the Eſtate was executed and ve⸗ 
ſted in the Lefſe fo vears, by the Statute; and was divided 
from the Keverſyon, and not kke to a Leaſe fo years at the 
Common Law: Foz in that cafe there is not any appareut Leſ- 
ſg, until he enters, But here, by operation of the Statute, 
it abſolutely and actually veſhs' the Efate in him, as the uſe, 
but not to have Treſpaſs without entry and actual: poſſeſſion : 
—_— they would not permit this point to be further ar- 
gued, 


Dawney verſas Dee, & alios, Trin. 18 Jac, rot. Suſſex. 


A Eronnyonthe Caſe z Whereas the Plaintiff 5 July 16 Jac; 
* 3 was ſeiſed in Fe ot a Capital Meſſuage, called Moor: 
place, and one: hundzed acres of Land and Medoo in Pet- 
worth, occupied. with the ſaid Meſſuage, of the annuall va- , 
lue of one hundzed pounds; In which Meſſuage de — 


* 


— 
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_ whole Eſtate, at. and their Farmers and Tenants there⸗ 
, from time-whereof memozy, ac. have uſed to hep hoſpi⸗ 
tality : Ind that whereas within the Pariſh-church of Pet⸗ 
worth the ſaid 5 July, 16 Jac. and from tune whereof, qc. there 
was, and yet is, a little Chappel on the Nozth part of the 
Chancel, called the Parſons C hancel, parcel of the Church; 
Ind whereas the ſaid 5 July 16 Jac. and rrom time whereof,fc. 
were (eats 1 — in the laid Chancel ; Ind whereas the Plain⸗ 
tiff, and all thoſe whole Cates, c. from time whereof, xc. 
have uſed to repair and ſuſtain the ſaid Chancel, and the ſeata 
therein, as often as ned required; By reaſon whereof he and 
all whoſe Eſtate, ccc. he hath in the ſaid houſe, have uſed fox 
him and his family, to ſit in the ſeats of the ſatd Chancel; and 
to bury the perſons dying within the ſaid houſe , tm the ſaid 
Chancel ; And that none other during all the ſaid time, with- 
out their licenſe, uſed to ſit there, oꝛ to be buried there: That 
the Pefendants præmiſſorũ non ignari, malitiosè impediverunt him 
to enter and ſit in the ſaid ſeats in the ſaid Chancel, to hear Di- 
vine Service, from 5 July, 16 lac. until the firſt of May, 18 lac. 
whereby he could not enter into the ſaid Chancel, and ſit with- 
in the ſeats thereof, to his damage of fozty pounds. The De- 
fendant pleads, that the Earl of Northumberland, the fozeſath 
5 Ialy 16 Iac. & ſemper poſtea, was ſeiſed in fœ of the Yonoz 
of Petworth in the County of S. And that the ſaid Chancel 
is parcel of the ſaid Yonoz ; Ind that the Defendants the laid 
5 Iulii x6 Iac. being ſervants to the ſaid Earl, and reſident in 
the ſaid Yonoz divers times afterwards, until 1 Maii 18 Tac. 
when Divine Dervice was celebzated in the ſaid Church, ſate 
in the ſeats of the ſaid Chancel, by command of the ſaid Earl, 
to hear Divine Dervice there ; Quz ſunt eadem impedimenta, 
| the Plaintiff complaineth, And upon this the Plain- 
tiff demurred ; Firſt, becauſe they plead, that it is parcel of 
the Yono2 , which canngt be; Foz being alledged, that it is 
parcel of the Church, it cannot be parcel of the Yonoz ; So 
the ſubſtance of the Declaration is not anſwered, Decondly, 
Vecaule it is ſuppoſed by the Declaration, that they Diſturbed 
him totally to enter into the Chancel, and to (it there; which 
is not anſwered by this Plea : And of that opinion was the 
whole Court, that the Bar was not god. But then exception 
was taken to the Declaration, becaule he pꝛeſcribes to have 
that liberty appertaining to his houſe, and doth not ſhew that 
it is an ancient houſe ; otherwiſe he cannot pꝛeſcribe thereunto, 
as in the Caſe, 6 Eliz, Dy. 71. of Ale-Brewers Park: Sed non 
allocatur ; Foz the Court ſaid, there was a difference when one 
pꝛeſcribes to have an Office, and the pzofits thereto, he ought 
to ew it to be an ancient Office ; And fox a cuſtom in a Mill, 
he ought to ſhew that it is antiqua Villa: But when it is ſuppo- 
ſed, that he is ſeiſed in fe of a capital Meſſuage; and _— 


— 
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had to that appertaining fc. it is therein included, that it is an 
ancient Meſluage, and might have ſuch a pziviledge, Secondly, 
It was objected,. that this allegation of the Diſturbance was ill, 
without alledging a ſpecial diſturbance, how he was diſturbed 
particutariy ; Sed non allocatur ; Foz it ſufficeth to alledge a ge- 
neral diſturbance ; Do it is uſual to alledge it in an Action 2 
ſturbing one to uſe a Fayre oz Market, oꝛ to hold Court, and 
take the pꝛolits. And an expꝛels pꝛelident was cited in this Caſe; 
Uhereupon this Declaration was framed in the new Bok of 
Entries, fol. 8. the Caſe of Sir Iohn Harvey, where he pꝛelcribed 
to have to his Mannoz of Ravenſcroft a burying-place and ſeats 
within the Churchof Hardinſton; And foz diſkurbance of his bu- 
rying there, he —. — his Action; and adjudged foz the Plain- 
tiff there: WMheretoꝛe it was adjudged foz the Plaintiff, 


Termino 


EE 


reer? 
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Emorandum, In this Vacation berwixt Michaelmas and Hilary 
V Term, Sir Henry Montague Chief Iuſtice of the Kings Bench, 
was made Lord Treaſurer of England, and ſworn in the Ex- 
chequer by a ſpecial co mmiſſion directed unto the Lord Chancel- 
lor and Barons, becauſe it was in Vacation time; notwithſtanding 
which he exerciſed his Office of Chief Iuſtice, as in taking of Sta- 
tutes, filing bayl, &c, during all the Vacation, becauſe he had not 
any Writ of diſcharge from his place of Chief Tuſtice, &c. And 
Sir Henry Telverton the Kings Attorney, was removed, and Sir 
Thomas Coventry of the Inner Temple, the King Solicitors made At- 
torneysz Robert Heath of the Inner Temple, Recorder of London, 
made the Kings Solicitor z and of Grays Inne, made 
Recorder of London. 


Hulbert verſus Long, Mich. 14 Iac, rot. 243. 


Die upon a Bill obligatozy, demanding thirty two pounds 
four nass and ſeven pence: The Detendant demanded 
ozer of the Bull , and it was, threty two ponds four ſhillings 
and ſeven pence, fo threty fo2 thirty, and ponds foz pounds: 
And fo2 this cauſe it was demurred , and adjudged foz the 
Plaintiff, Vid. 9 H.6,7. 9 H. 7. 16. Co. 10.133. Osburns Caſe, 


Gerrard verſas Wright, Hill. 15 Iac. rot. 15 10. 


Rohibition in the Common Bench: The Caſe was; The 

[pro and Covent of Hatfield Broad-oak in the County of 
-ſlex, was leiled in fee of the Rectozy appzopaiate of Hatfield 
Broad-oak, and of a Farm called Downhall in the ſaid Pariſh; 

Time wheregf, ar. And the ſaid Paozy being diſſolved by the 
Dtatute 271.8. (being one of the ſmall Monaſteries,) ann. 29 H.. 
the ſaid King granted all the Pxozy of Hatheld, and their poſleſ- 
ſions, tothe Privreſs and Nuns of Berking, anno 30 H. 8. The 
Pꝛiozels and Nuns of Berking by D@denxolled, furrender their 
poſſeſſion to King H. 8. Afterwards the Dtatute of 31 H. 8. was 
made; The Rectoꝛy of Hatheld was granted unto Trinity Col⸗ 
Id Cambridge, Who let it to the Defendaut ; And the ſaid 

arm of Harfield was afterwards granted to ane who let it to 
the Plaintiff. The Defendant ſued the Plaintiff in Court Cheiſti- 


if. 
an fox Tythes of the fad Farm; and he bzought thereupon a 
: Prohibition 


(1) 


(3) 
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Prohibition containing all this matter ; Ind ic was thereupon 
demurred ; Ind attet argument at the Bar and Bench, Judg⸗ 
ment was given foꝛ the Detendant, that conſultation ould de 
awarded; Foz Hutton, Winch, and Hobert reſolved foz the De- 
fendant ; Firft, They held, that Appꝛopuations to fuch Abbeys 
were given to the King by the Dtatute 27 H.8. Foz all Tythes, 
Churches, ac. to them belonging, and what concerns any way 
their pꝛolits, are given, Secondly, Becauſe very much of the 
poſſeſſions of ſuch interiour Pꝛioꝛies conſiſted in Kectozies ap⸗ 
pꝛopꝛiated, and the intent was to give them to tte King. Third- 
ly, Pꝛoxies and Synodals were reſerved to the Biſhop ; Foz 
they pꝛoperly belonged to the Biſhop out of the Appꝛopziations. 
Fourchly, Becaule there is a ſaving of all Rights and Jntereſts 
of ail perſons, others than the Founders, Donozs; and Patrons; 
And if the Appꝛepuation it ſelf Call be diſſolved, by the diſlolu⸗ 
tion of the body whereto it was annered, it never was the in⸗ 
tent that the Advon ſon ſhould retoꝛn to the Patron; UWherefoze 
this ſhews the intent of the Statute, tl at it never Could be gi- 
ven to the King, and ſhould never be diſſolved. A ſecond point 
reſolved by them, was , That a perpetual unity of a Church ap- 
p2opuated, and the Land, is not any Diſcharge of the Tythes 
of it ſelf ; And the Statute 27 H.8, doth not give any Diſcharge, 
but gibes onely the poſſeſſions as they were in the hands of the 
A»bots ; And that reters to the palleſſions, and not to the Tythes 
out of them, which are collateral things, And lo there be divers 
d ſcharges ot Tyttez ; Firſt, Real Compoſition, which a Lay- 
man may have. Secondly, Diſcharge by reaſon of oꝛder, as Ci- 
ſtercians, #6, Thirdly; By realcn of papal Bulls. Fourthly, 
By preſcription, which ought to be onely by a Spiritual Cozxo- 
ration: Ind it the Statute of 31 H. 8. had not been made, the 
p:rſonal diſcharge, as by Bulls, oz by reaſon of o2der, had been 
bilcharged alſo, foꝛ that the perſons to whom they were annered 
were Diſſolved ; Therefoze,to pꝛebent it, the Statute was made, 
which o2dains; that where any Monaſtery was diſcharged from 
the pay ment of Tythes, in ſuch caſe the King Call hold the 
Land diſcharged, notwithſtanding the Co: pozation to which 
ſuch puriledges were annered be diſſolved; And there is 
not any clauſe to this purpoſe in 27 H. S. And this Statute 
of 31 H. 8. doth not extend to Monaſteries diſſolved by the Sta- 
tute ok 27 H. 8. Therefoze this reaſon of unity of poſſeſſion is 
not any Diſcharge in it ſelf of the Trthes ; And the Statute 
of 31 H. 8. deth not extend to the Land in queſtion , becauſe 
it doth not intend to give a diſcharge, but to the Lands which 
ce me to the King after the fourth of February 27 H. 8. And 
theſe Lands in queſtion were not given within that time, 
therefoze the diſcharge given by the Statute of 31 H.8, doth 
not extend unto them. Dee foꝛ this, Coke lib. 2. Green and Bal- 


ſers Cale, f0!1.46. Lands given by the Statute of —— 
abe 
J 
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have not the tenefir of. the Statute of: 31 H. 8. And all the 


clauſes-of 30 H. 8. which: touch the polleiſion of the Monaſte- 
ries have relation to'thoſe Lands which came unto the Ki 
alter the-fourth of February 27 H. 8. And although this claule 
of dilſchatge ot Tythes be in general terms, vet it (hall have 
rolation- to the Lands: which were befoze mentioned: Allo in 
the clauſe it 8 mcn:10ueds which were the laid Abbots, which 
is to be intended to be the Abbey mentioned in the ſaid Sta⸗ 
tute 31 H. 8. And Juſtice Hutton cited a Judgment in the 
Exchequer, in the point, betwixt Liver and Read 37 Elia. But 
— Juſkce argued . — —— held, — 
pp2opaatiqns were not g to the King by the Statute 
27 H. 8. Wherefoze to ſupply that defect, the Statute of 
31 H. 8. was made; Therefoze thoſe Appꝛopziations being gi⸗ 
ven by the Statute of z H. 8. the ſaid diſcharge extends un- 
to them. Decondly , The intent of the Dtatmwe of 31 H. 8. 
was to give equal diſcharge to the one as to the other, as 
well to the Land given by the Dtatute 27 H. 8. as to the 
Land given by 31 H. 8. And upon this reaſon is the Cale 
of the Land of the P2io2 of S. Iohns of Ieruſalem, in 10 Eliz. 
Dyer. But notwithſtand:ng, conſultation was granted. Note, 
This Cauſe is fo reported by Iuſtice Jenes. 1 . 


{#4 N 


6 i | d -14 

Emorundum, The firſt day of February this Term, Sir 

James Lea late Attorney of the Court of Wards, was 

made chief Iuſtice of the Kings Bench, and the Lord 
Chancellor came and ſate in Court; And Sir Fames Lea came be- 
twixt two of the Kings Serjeants unto the bar, where the Lord 
Chancellor made a ſhort ſpeech unto him, of the Kings favour, 
and reaſons in electing him to that place: And he being at the 
bar, anſwered thereto, ſhewing his thankfulneſs, and endeavour in 
the due executing of his office. He- then went into Court, and 
had his Patent delivered him; which was openly read, and was à 
ſhort recital onely, that the King had conſtituted him to be chief 
Iuſtice there, commanding him to attend and execute it; It was 
under the Great Seal: He was then ſworn. 


Johnfons Caſe; 


IOhaſon Inne⸗ holder of the Red Lion in Holborn, was endi- 

ed upon the Statutes of 13 R. 2. and 4 H. 4. Whereas the 
common pꝛice of oats in Brainford betwixt the firſt ot March 15 Lac. 
and 1 Martii 17 Iac. was not above the rate of 20 d. pro quolibet 
modio; That the Defendant, exiſtens eommunis ſtabularius, ſold 
diverſis ſubditis Domini Regis infra domum manſionalem in Holporn, 
7 Jitt two 


(4) 


(5). 
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two hundzed buſhels of oats foz two chillings eight pence the 
buſhel, contra formam Statut. in hujulmod. caſ.edit; & proviſ. The 
ndant pleaded Nor guilty , and found againſt him: And 
now divers exceptions were taken to this Endinment; Jul, 
Becauſe the Defendant hath not any addition; And by the 
tuteof-8 H. 6. every Endictment oꝛ Pzoreſs, whereupon any is 
endicted, ought to have the addition z. Therefoze the E 
was void: Sed non allocatur; Foz the Court ſaid, True it is, 
that an addition ought to be in Endictments : And if a party 
be out-lawed, and there be net any addition, the party may 
avoid the Endiament fo want of addition, oz by exception 
thereto, upon his appearance ; But when he appears, and 
doth not taks exceptions, but pleads to the Jſlue , and it is 
found againſt him, he admits it, and hath paſſed by the ad- 
vantage, and cannot now take exceptions foz want of addi⸗ 
tion. Another exception was taken, becauſe the Endictment is, 
od commune pretium in Mercatis, &c. was not, ultra 20 d. 
the buſhel, which is uncertain ; Foz it is not ſaid what was 
the pꝛice, which ought pꝛeciſely to be (hewn ; Foz he is to foz- 
keit by the Dtatute 4 H.4. for every buſhel ſold by him over 
and above the common pace in the market, the quadzuple value; 
And therefoze he ought to thew what was the common pꝛice in 
the market: Sed non allocatur. I third exception was, be- 
cauſe the Endictment is > Quod commune pretium pro quoliber 
modio avenarum non fuit ultra, &c. where it ought to have ban, 
pro modio, 02 pro aliquo modio, and not pro quolibet; Foz as 
this Endictment is, although divers buſhels be ſold at above 
twenty pence, if every be not ſold at that pꝛice, it is an 
offence „which ought not to be ſo alledged ; Sed non alloca- 
tur. A fourth exception was, becauſe the Endictment is, 
Quod Johannes Johnſone xiſtens communis ſtabularius, ſold, &c. 
which inkers, that he was a common holtler at the time of the 
Endictment, and not at the time of the offence committed : And 
it was compared to an Endictment upon the Dtatute of 8 H. 
6. which hath ben oftentimes diſcharged as void; Foz that 
is, that one ſuch entred in o Land, exiſtens liberum renemen- 
tum of the ſaid I. S. which might be at the time of the En- 
dictment, but not at the time of the entry; And it ought to be 
certain, and not by intendment: Sed non allocatur ; Foz there 
the offence is not referred to the time of the entry into the Land 
pꝛecilely, being referred to liberum tenementum: But here, it 
is to the perſon, which may be well intended at the time of 
the ſelling, ac. as 28 H. 6. Ciens canem ad mordendum oves 
conſultò, refers to the perſon . and to the time of the offence. 
I fifth exception was taken, becauſe the Endictment is, That 


he ſold within his manſion-houſe, and doth not ſay within 


his Inne: Sed non allocatur ; Foz it Chall be intended 


to be all one, I ürth exception was taken, beraule ye 
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ſold diverſis ſubditis Domini Regis, and doth not ſay, hoſpitibus; 
noꝛ to be expended fo2 p2ovender ; Foz otherwiſe it is no offence; 
if ye doth not ſell them foz pꝛovender to be expended in the houſe: 
Fo2 if ye ſell them in groſs to be carried into another Countrey;92 
Realm, it is not any offence within this Statute : Sed non allo- 
catur. I ſeventh exception was , becauſe it is not ewn what 
time he bought oꝛ ſold theſe oats, and it might be many years be- 
foze, and therefoze he ought to have v let kozth the pꝛeciſe 
time, and within the ſaid markets; and ſold them wit hin the 
ſaid time; otherwiſe there is not any pzeciſe offence chewn: Sed 
non allocatur; TUherefoze it was adjudged foꝛ the King. ores 
This was the firſt caſe which was adjudged by Sir Fames Lea af- 
ter he was chief Iuſtice, upon the firſt argument, by the importu- 
nity of Sir Thomas Coventry the Kings Attorney, who pretended to 
have the more ſpeedy diſpatch for the benefit of the Common- 
wealth : And that many of theſe faults were aided by the concluſion 
of the Endictment; That theſe offences were done againſt former 
Statutes, &c. 


Sir Henry Snelgar verſus Henſton. 


Eplevin of the taking of four Beaſts ; The Defendant as 
vows fo2 Rent reſerved upon a Leaſe foꝛ years, of the moi⸗ 
ty of the Land, whereof he was Tenant in common with Dir 
Henry Snelgar, rend2ing one hundzed pounds per annum; And 
that this Leaſe was aſſigned to Dir Henry Snelgar; UNhere- 
foze he diſtrained: And it was demurred, whether one Tenant 
in common may diſtrain upon the other; And adjudged, that 
it might be, where he comes in, under the Leſſee : And the di- 
ſtreſs may be taken in any part of the Land: Uherefoze the 
Defendant had recorn. It was then lurmiled on the Defen- 
dants part, that fozty Beaſts were taken and impounded, and 
all the wety were not delivered back again, and therefoze pzayed 
that the Dheriff Could make deliverance unto him of fozty ; fox 
four Bealts were not a ſutficietit diſtreſs; And he had taken ſe⸗ 
cutity of the Plaintiff to pzeſecute fo2 fozty Beaſts taten; 
Wherefoze the Sheriff ould deliver all the Beaſts, oz his 
Plane zolecute: But the Court denied it, koꝛaſmuch as the 
aintif 


had declared but of four Beaſts taken, and the De⸗ 
ant agred, that four were onely taken , and avows foz 
them, he is therefoze now without remedy: But he might in his 
Avowꝛy have chewn that fozty Bealts were taken, and have a- 
bowed foz all, and pzayed retozn foz all, although the Plaintiff 
had not declared of ſo many; But becauſe he hath not Done ſo, 
he is without remedy to have retoꝛn of moze than he avows fos 
the taking, 

Jiii 3 Parker 
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ws Ar Whereas he was ſuitoz to the Sherilf of Mid- 


dleſex, to obtain the office of Under-ſherilt toz ſuch a year, 
and to-be made — foz the ſame year, and was very 
likely to obtain the ſaid place; Foꝛ which the Detendant alſo 
at the lame time was a luitoz ; That the Defendant in conſi⸗ 
deration the Plaintiff would Deſiſt his ſuit , pzomiled to the 
Plaintiff, if he obtained the ſatd office , and was made Un- 
der-{heriff, to pay unto the Plaintiff 20 |. foz ſuch a Gelding 
which the Plaintiff had delivered nnto him: And alledgeth in 
facto, that he delivered to the Defendant the ſaid Gelding z 
that the Defendant was made Under-ſheriff, and executed that 
office fo2 the (aid year ; And that he had not paid, ac. Upon 
Non aſſumpſit pleaded , and Uerdict found foz the Plaintiff, 

udgment was given in the Common Bench foz the Plaintiſt 

nd now Error bzought in the Kings Bench: And the Erroꝛ in- 
ſiſted upon, was, That this is no lawfull noz valuable conſide- 
ration. But all the Court held, that the conſideration was gud 
and valuable; Foz by this means the Plaintiff deſiſted from his 
ſuit, and the Defendant obtained the ſaid office ; Uherefoje 
the Judgment mas affirmed, 


Termino 
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Benſon and his wife verſus Hall and his wife. 


Ction fo2 theſe woꝛds by the Feme, ok the Feme, 
8 2 Thou perjured beaſt, I will make thee ſtand u 
*4 2 ſcaffold in the Star- chamber. Jt was mobed 
un arrelt of Judgment, that 11 wozds be 
not actionable, being ſpoken adjectively, not 
> WE poſitively, Thou art a perjured beaſt : But it 
nas adjudged that the Action well lay; Foz 
the laſt Ads do not mitigate the fozmer, but chew what was 


her intent in 2 words. 
Bothe verſus Crampton, 


A mpſit: Whereas a Legacy of 40 l. was deviſed to the 
Dlaintiff by I. S. who made the Defendant his Erecuto z 


And hor Rivers Gods came to the Defendants hands, and the 
Plaintiff intended to ſue him (02 That acy; That the Defen- 
dant in conſideration the Plai would fozbear his ſuit, at 
ſuch a time pꝛomiſed to pay,#c, Upon Non aſſum * it pleaded, and 
found fo2 the Plaintiff, it was moved in arreſt of Judgment, 
that the Declaration was not god, becauſe he Doth not aver 
that he had 4/:- at the time of the pꝛomiſe: Sed non allocatur; 
Foz it chall be intended he had,otherwile he would not have made 
ſuch a pzomile ; UNherefoze jt was adjudged foꝛ the Plaintiff, 


Swadling verſus Piers, Mich, 18 Jac. rot. 49. 


E JeRtione firmæ of a Leaſe of Tythes; And doth not ſew 

that it was by Ded: Ind becauſe Tythes cannot paſs wity⸗ 
out Deed; After Uerdict foz the Plaintiff, exception being taken 
fo2 this cauſe, it was ruled to be ill, and adjudged koz the De- 


fendant, 


Hayton 


(3) 
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Hayton verſus Wolfe, Mich. 17 Iac. rot. 290. 


Rror ot᷑ a Judgment in the Common Bench: The Caſe was 
E ſuch; em Wee Admimſtrato2 of Iohn Aldrich, de bonis non 
adminiſtratis by Tohn Talbot, Exetutoz of the ſatd Iohn Aldrich, 
not adminiſtred by lohn Armiger (Adminiſtrato? of the ſaid Iohn 
Aldrich: baingoDeve upon a Bill of 40 l. againſt Hayton. The 
Defendant pleaded, that the ſaid Iohn Aldrich made the ſaid Iohn 
Talbot his Executoꝛ, who adminiſtred, and afterwards died, and 
made one Benjamin Roblet his Executoꝛ, Qui ſuſcepit onus exe- 
cutionis teſtamenti of the ſaid Iohn Talbot, and adminiſtred di⸗ 
vers of his Gods: Which Benjamin is yet alive, The Plaintiff 
replies, Quod bene & verum eſt, that the ſaid lobn Aldrich made 
the laid Iohn Talbot his Executoz, who adminiſtred the Gwds, 
and afterwards died, and made the laid Benjamin Roblet hig 
Executoꝛ : But he further ſaith,that the ſaid John Talbot did not 
pꝛove the Mill of the laid Iohn Aldrich; Ind that the ſaid Ben- 
jamin Roblet, ante quod ſuſcepit onus executionis teſtamenti of the 
ſaid lohn Talbot, refuſed befoze the Ozdinary, ſuch a year, day, 
and place, to be Executoz to the ſatd Iohn Aldrich,oz.to adminiſter 
his Gods, as Exetutoꝛ unto him; And hereupon the Defendant 
demurred, and it was adjudged foz the Plaintiff in the Com- 
mon Bench: And now Error being bzought, the Erroz- was al⸗ 
ſigned in matter of Law ; Firſt, That the Replication is a de⸗ 
parture from the Declaration, wherein he ſuppoleth Iohn Tal- 
bot to be Erecuto2 to Iohn Aldrich 3 Ind in the Replication it is 
alledged, that he died befoze Pꝛobate of the Teſtament, ſo as he 
was never Executoꝛ, which is contrary to the Declaration: But 
it was thereto anſwered by Henden Derjeant, that it was not a- 
ny departure, but (twd well with the Declaration; Foz, in that he 
was named Executoꝛ by lo. Aldrich, he might befoze pꝛobate have 
adminiſtred, and when he died befoze pꝛobate, he died inteſtate, 
quoad being Executoꝛ to Iohn Aldrich,and his Executoꝛ cannot be 
Exetutoꝛ to Iohn Aldrich, Vid. 22 Eliz. Dy. 372. A ſetond queſtion 
was made; whether he might take upon him to be Executoꝛ of 
lohn Talbot, and refuſe to be Executoz of Iohn Aldrich : And the 
opinion of the Court was with the Defendant in the Writ of 
Error, that the firſt Judgment Gould be affirmed ; Foz as to the 
firſt, The Declaration is god, that he adminiſtred as Executoꝛ: 
And the Replication is not any departure; Foz that ſhews how 
he was Executo2,quoad Adminiſtration, but not abſolute Execu⸗ 
toꝛ, becauſe he had not pꝛoved the Mill : Ind then, when he died 
without pꝛobate, the firlt Teſtatoꝛ died inteſtate. Secondly, they 
held, that he might well afſent to be Executoꝛ to the one Teſtatoz, 

and refuſe foꝛ the other; And not like to the caſes put of aſſign- 
. upon condition, oꝛ to aſſent unto Legacies conditio⸗ 
a 


oz to aſſent to one part of an Eſtate in a Legacy of a m 
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o2 to an Attoꝛnment, to part and not to all; Foz theſe Mills are ſe⸗ 
veral, and therefoze he may aſſent to be Executo2 to the one, and 
not to the other: UWhereupon the Judgment was affirmed; .Vide 
Co. lib. 9. fol.41. Henflows Cale, Dy.367. 34 H. 6. 14. 44 Ed. 3.16. 


Amcotts verſus Catherich, in the Exchequer. 


7) by Quo minus in the Erchequer, foꝛ Lands in Penchard 
'A inthe County of Durham: Upon Not guilty pleaded; and a ſpe⸗ 
tial Uerdict found at the Iſſiſes in Durham, the Caſe was ſuch ; 
Baron and Feme Tenants in ſpecial tail, had Jſue, the Feme dies, 
Matthew Amcotts the Baron makes a Deed of Feoffment to the uſe 
of himſelf foz life, and after to the uſe of Alexander his ſon in tail; 
and Letter of Ittozney to make Livery ; Befoze Livery is made, 
he takes Suſan to Feme, and after Livery was made to thoſe uſes; 
the Baron dies ; The Tenant endows Suſan, who takes the Defen- 
dant to husband: And Alexander the ſon enters, and bzings Tre(- 
pals : And whether this Power was well aligned, was the que- 
ſtion z Ind argued at the Exchequer bar two ſeveral Terms. The 
firſt queſtion was; Whereas Baron Tenant in ſpecial tail with his 
Feme, having Illue by her, and che dies, and he taking a ſecond 
Feme, makes a Feoffment, Whether this ſecond Feme be dowable 
of this polleſſion, and that the aſſignment of Dower unto her were 
god, Secondly, Admitting che were Dowable, yet inaſmuch as 
this Livery was made upon a Ded of Feoffment, ſealed befoze 
the Coverfure, yet executed after, to the uſe of the Bron fo life, 
whether che be now dowable ; And it was reſolved, and ſo adjud- 
ged, that che is not dowable; Foz this Livery doth not gain unto 
the Bon any new Eſtate ; But being eodem inſtanti Dzawn out of 
him, it doth not gain unto him any Deifin, whereof his Feme is 
dowable ; Foꝛ at the firſt, befoze his Feoftment, he had not any 
Eſtate whereof the Feme was dowable, being ſuch a Tenant in 
tail, that his Jfſue by his ſecond Feme could not inherit, 44 Ed.3, 
24. 46 Ed. 3. 24. Then when he hath not any Eftate befoze the Fe- 
offment, whereof the Feme was dowable, he hath not by his Fe⸗ 
offment oe any ſuch Eſtate to make her dowable; As where 
Tenant fo2 life makes a Feoffment, as 3 H.4.6. o: a Joyntenant 
make a Feoffment, as 34 Ed.1. Dower 178, Ind Tanfield cited, 
that it was adjudged, where a married man tw a Fine, and by 
the lame Fine rendꝛed the Land to another in tail; his Feme (hall 
not be endowed thereof z Becauſe although he took it in fe, yet it 
is inſtantly out of him: UNherefoze here, c. And fox the other 
point, it is not nodo queſtionable ; Uherefoze it was adjudged fo; 
the PlaintilT, 
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e Bythall and five others verſus Harris. 

Rror by them ſix, to reverſe a Judg ment in an Ejectione firm: 
þ The Del. in the Writ of Error pleadSoutlawzy againſt one of 
the Plaintiffs; And it was thereupon demurred, decaule this 


is an Action not to recover any thing, but to reſtoꝛe them to what 
they loſt a to ata them ol damages # lines: But it was agrad, 
that it two Plainti Sin Debt be barred,and bang Error, the Out⸗ 
lawzyagainlt one is a god bar againlt the other, fo? purſuing the 
Error, becauſe they be to recover. Ind Houghton held, that this was 
a god Plea ina Writ of Error, and relied upon the bok 33 Ed. 3. 
and that other boks are direct in point: But Sir Ja.Lea,Doderidge 
and Chamberl. e contra; Foꝛ this being a fuit by way of diſcharge, 
wherein he Hall recover nothing, and they being infozced to joyn, de⸗ 


cauſe one of the Plaintiffs was a Defend. in the foꝛmer Action; And 


if they had not joyned in Error, the now Det. might have named one 
who was outlawed,who was Def. in the foꝛmer Action and chould 
have joyned with them in this Action, and lo they never chould have 
any remedy; And it would be very milchie vous, upon an Outlawꝛy 
incaſe of Error, Attaint, oꝛ Audita querela, which are onely by way of 
rakays 4 if it ould be any bar, this Mrit being but a Commiſ⸗ 
ſion; Mherefoꝛe they all agræd, that it was not any Plea : And 
therefoze awarded, that he thould anſwer to the Erroꝛ. Vid. Co. 6. 
25. Ruddocke 29. Aſſ. 35. 35 H.6.17, 2 H. 4.16. 1 H. 5. 14. 


Sir Williams Reads Caſe. 


Ir William Read being outlawed upon an Endictment foꝛ not re- 
pairing of a bzidge,was admitted to his TUrit of Error, and mo⸗ 
ved to purſue it by his Atto2ney, and to put in Bayl, #not to appear 
in perſon. But Fanſhawe and all the Clerks of the Crown Office af- 
firmed, that none might aſſign Error upon an Endictment, but he 
ought to be in perlon a put in bayl in zerſon:UWhereupon the Court 
greatly pitying Dir Will. Reads caſe (becauſe he was a perſon of 90 
years of age, and infirm, and had kept his chamber foz infirmity 
fo2 a year and moze ) conferred with the Attozney General, how it 
might be done : But they all rcſolved it could not be admitted, being 
againſt the courſe of the Court; And doubted whether the Kings 
p2ivy Seal would aid him: He was thereupon bꝛought from his 
houſe ten miles from London in an hozſliter upon mens ſhoulders, 
to the bar, and came into Court, and aſſigned his Error, and put in 
bayl to pꝛoſecute, cc. And the Erroꝛ aſſigned was, that he was na- 
med in the Endia ment and erigent Willielmus Read miles de 
comit. Midd. whereas it Chould have been, de (ſuch a place) in comit. 
Midd. atledging ſome place certain within the County: And foz 
that cauſe the Outlawzy was reverſed, 
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Gardiner verſus Norman. 

FI Jeftione brm#of a Leaſe of Sir Arthur Capell: Upon Not 
E gullty pleaded, upon evidence to the Jury at the bar, a Leaſe 
Jadentare was Gewnin evidence, in the name of Dir Ar- 

thut Capell and Elizab. his Feme, being the Land ot the Feme, which 
was ſigned and fegled by the Baron and Feme, and Letter of Attoz- 
nen hy the Buron # keme to deliver it upon the Land in their names; 
Ind he delivered it in both their names ; But becauſe the Declara- 
tion was of a Leaſe of Sir Arch.Capels onely, and not in the name 
of his Feme, exception was taken; Ind Doderidge, Chamberlain, and 
Lea chief Juſtice, held, that the Declaration was god; Foz the deli⸗ 
very by the Attozney is a void Marrant, as to the Feme, and ſoit is 
the Leaſe of the B onely ; But if the Leaſe had been delivered 
upon the Land by the Baron and Feme, it had been a_god Leaſe foz 
both, and he ought to have Declared accozdingly ; But now it is the 
Leaſeof the 3-70» only,and not voidable,but void againſt the Feme: 
Therefoze the Declaration is god. But Houghton Juſtite doubted 
thereof. Alo they held, that where queſtion was the Loꝛd 
and Copy⸗ holder, where the Loꝛd aſſeſſetha Fine ot 12 1. to be paid 
by a Copy⸗ holder, and appoints it to be paid at his Capital Mefſu- 
age of the Mannoꝛ thꝛæ moneths after, and the Copy⸗ holder pꝛe⸗ 
tending the Fine to be certain, (that is to ſay,two years quit Rent.) 
offered at the day of aſſeſſing the Fine, accoꝛding to the Rent foz 


two years; but at the day appointed fo2 the payment thereof,cometh 


not thither to excuſe his non⸗ payment, noꝛ makes any other refuſal, 
That in Law this is a tozferture of his Copy-hold ; But if he had 
tome at the day aſſigned him foꝛ the payment, and had then tendꝛed 
the two years quit Rent, being ne certatn, due acco2ding to 
the cuſtom, though not the Fine aſſeſſed and demanded by the Low, 
it had not been a foꝛteiture. | | 


Rands verſus Peck, Trin. 1 9 Jac, 


Ebt in the Detinet; Fo2 that the Defendant owed unto him 600 

— Gilders monetæ Poloniæ: And Declares upon a Bill obligatozy, 
wherein the Defendant was obliged to pay unto him 600 gilders of 
legal money Poloniſh'; viz. ad valorem 2201. legalis monetæ Angliz : 
Ind that the Defendant had not paid unto him the ſaid 220 l. mone- 
tz Angliz,no2 the ſaid 600 gilders monetz Poloniæ; per quod actio ac- 
crevit, &c. The Defendant pleaded Non eſt factum, and found foz the 
Plaintiff ; And that the valuT of the soo gilders Poliſh, was at 
the time of the Bill, and now 220 l. Jt was hereupon moved in ar⸗ 
telt or Judgment, Firft, That 1 ought not to be in the De⸗ 


inet; 


(1) 


(2) 
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tinet betaule it is upon a Bill o obligatoꝛy: But it ought to have ben 


_ inthe DeberandDeticer. Vid:'34 H.6.12. 9 EA.. 48. Book of Edtries 


(3) 


157. and Mich, 3 Jac. betwixt Draper and Raſtall : Sed non allocatur; 
Fes maſmuch as he is not to recover the gilders, but the value of 

them found by the Jury, and the demand rs not of any ſumme cer- 
tain, and the value is not known to the Court, the demand is god 
enough in the Detinet. And Houghton (aid, that was the reaſon 
whe nition again an Execuen: iu the Tellames debe ( becauſe 
it is trot certain what ſumme he Gall recover, but onely accoꝛding 
tothe Ae he hath in his hands) Mall be bzought inthe Detinet: 
Do it all be here where the ſumme is uncertain, and not known 
to the Caurt, the Action ſhall be bought in the Detinet onely, and 
therertainty which ye hall cecover cha Gall be made by the Jurr: od 

therefaeethe Acaon1s well bought. A ſecond objection was, that 
the Action b20ught fo? the gilders Poloniſh, is an Engliſh, and not 
a Latine word, whereas it ought to have beena Latine word, with 
an Anglice : Sed non allocatur; M pheretoze it was adjudgedfog the 
PlaintilÞ. 

_ Hall verſus Walland; Paſch. 19 Jac: rot. 423, Leiceſt. 


Rror of a Ando (n tht Common Bench, in an Afſumpſic, 
declared, wy 


Ear . Whereas Vill. Mabbs was pol: 
of luch din Melton Mowbrey, pu o termino diverſorum an- 
norum, ot the of John V Veedward Eſq; Ind whereas there 


was communication vetwixt the ſaid V Vill. Mabbs #the Defendant 
foe his Efjate ia intereſt, the Def, 27 Apr.18 Jac. * Melton Mow: 
aforeſaid, iu conſideration the Plaintiff would pꝛocure the ſaid 
J T2 V Vondward to licence the 2 Will. Mabbs to af 
and inter eſt to the (aid John 24 iſed he would pay all his 
charges; and as much as he deſerved toz obtaining thereof, not ex- 
tcteding 445. Ind alledges in facto, that bat be poſtea, viz, 27 Junii apud 
Melon Mowbrey prædict. pꝛocured the ſaid John Woodward to grant 
this licence; And that he paid unto him therefoze 208. 2 
groſſi thereof colt 405. and deſerved foꝛ (gh pry de 20 69 
the 3 vequiſitus, had not paid, 
upon demurred, and adjudged foz the 2 Error vari 
The firſt Erroꝛ aſſigned; wãs, becauſe it is not chewn in what Coun⸗ 
ty Melton Mowbrey waz lo it doth not appear where the Land lies, 
no2 where the pꝛumiſe was made: Sed non alloc. Foz Leiceſt. being in 
the margent, it is always intended to be the County where the Land 


kes, none other being mentioned. Vid. Plowd. 253,275. 39 H. 6. 14. I 


fecond Erroꝛ alligned, was, becauſe he cheweth not what term was 
to tome, noꝛ that he was tied with any Condition to reſtrain him 
frem alienation; Sed non alloc. Foꝛ non refert hoo many years were 
to come, ne whether there was any ſuch Condition; Foz if the one 
will not buy,noz the other ſex without licence, his pzocuring a Li- 

cence is a ſufficient cauſe,fc.TWherefoze the Declaration is fuffict- 

ent. Thirdly,Secauſe he doth not alledge the day = 


his Leaſe 
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expended thefe ſummes: Sed non alloc. Foz it is but a conveyance to 
the Action, and not traverſable. Fourthly,That he alledges the pꝛo⸗ 
mile to be, to pay tantum quantum meruerit, and avers, that he deſer- 
ved 20 s. which is an uncertain and void pzomile; Foxit cannot ap- 
pear what he deſerved : And then entire damages being given, it is 
ill fo2 this caule, and the Judgment erroneous fot all: Sed non alloc. 
Fo2 ſuch pꝛomiſe to pay tantum quantum meruerit, is certain enough 
and he chall make the demand what he deſerves ; and if he demand 
to much,the-Jury ſhall abadge it accoꝛding to their diſcre{ion:Jnd 
in pz t two pzeſidents were chewn, the one in Hill. / fac. be⸗ 
twirt Ive and Cheſter, where a Tayloꝛ bzought ſuch an Action, and 
alledged a pꝛomiſe to pay tantum quantum meruerit, fo2 the mating 
of ſuch garments, and recovered ; the other in Hill. 11 Jac. betwirt 
Shepheard and Edwards, where a Phyſictan bzought ſuch an Action 
upon pꝛomiſe to pay tantum quantum meruerit, fo2 ſuch a cure; and 
avers that he cured him, and deſerved 100 l. And ok that opinion 
was all the Court here: UWherefoze the Judgment was affirmed, 
Sraalmon verſas Swann & alios, Trin. 19 Jac. rot. 25. 

R Eplevi : Upon rrer, the Caſe appeared to be ; The King 0 
ſerfed in fee of a Farm called Chalk farm, anno ſecundo Regni ſui, 4 
let it to the Earl of Northumb. and others foz 100 years, if Frances 
Counteſs of Kildare, and wife to the Lo. Cobham, ſhould ſo long live, 
to degin after the death ol Henry Lo. Cobham; and afterwards in the 
fame year granted the Land in fz to Charles Brook, who 6 Decemb. 
4 Jac. let it unto Page fo2 21 years :-Yfterward in Octob. 5 Jac. the 
Earl of North. and others the Leſſes foz 100 years, granted that 
term tothe faid Charles Brook Novem. 5 Jac. Charles Brook granted 
a Rent of 20 |. per ann. to Sir Tho. Trever and others, during the life 
of the laid Frances, wife to the Lo. Cbham: Atterward Henry Lozd 
Cobham died; The Det. as ſervant to the Gzantes of the Kent, di⸗ 
ffrains upon Page the Leſſee foz this Rent: And whether this Di- 
ltreſs were lawfull oz not, was the queſtion ; And this reſted upon 
the Leaſe foz 100 years, w it were in eſſe in Charles Brook, 
who had the Inheritance, an granted that rent,02 if it were dꝛow⸗ 
ned in the Jnheritance; Fo if it were not dꝛowned, then it Gould a⸗ 
void the Leaſe foz 21 years, which was befoze this Rent-charge 
granted; And this term being in the Gzantoz who granted it, is li⸗ 
able to the payment of the Rent: And it was reſolved, that it was 
downed in the Inheritance; Foz notwithſtanding this Leaſe foz 21 
pears, it is not lo ſevered from the reverſion, but by grant thereof to 
him who hath the Inheritance, the future term is dꝛowned, and 
never (hall riſe again; And by conſequence this rent Gall not charge 
the polleſſion of the Termer, who had the Eſtate betoꝛe the Kent 
granted, and comes paramount it: Wherefore it was adjudged foꝛ 
the Defendant. Vid.14 H. 7. 2. 5 Ed. 4. 2. 5 H. 7. 38. 
Moor verſus Sir George Reignalls, Marſhall of the Kings Bench. 

Ebt upon Eſcape againſt the Defen.foz ſuffering one Alſop to e- 

ſrape,vwho was condemned in debt, and out-lawedaffer Judg⸗ 
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menc,and — be ple Sung 1 by Hab.corp 5 Mal 
he eden ne ee en in ö : ? 3.44 44> F 
ter he had bin.umpaiſoned foz two years, he eſcaped:Uhereilpon the 
Pl.demurred. The firlt exception was, becauſe the Action was not 
bꝛought tam pro Domino Reg. quam pro [eipſo, fo ſulfering anout- 
lawed perſon to eſcape; Sed nonalloc, Foz he may bang his Action of 
Debt foz what he yath loſt; And it was certified by the Pꝛothouota⸗ 
ry, that Up pꝛelidents are both ways; Mherekoꝛe it was adjudged 
fo2 the Þ anti; . : - | | | 
5 | Cave verſus Polewheel. 
E Rror in the Ercheq.Chamb.of a Judgm. gtven in the ki. Bench, 
in a debt foz 600 J. I Sc. fac. was awarded ad audiend.errores, te⸗ 
toꝛnable 11 Mai 18 Jac. And there was not any ſuch day of adjourn- 
ment in the Excheg. Ch. Ind therefoze it was held clearly by all the 
Juſtices @ Bar. to be a diſcontinuante: And then it was moved, that 
the Pl. could have allowance of a new Writ of Err. coram vobis re- 
ſident. which was taken under ſeal a certified; And it was reſolved, 
that it lay not; Foz they have power to pꝛocæd by ſpecial Statutes, 
and they are directed by the Statutes, that they (hall pꝛoced upon a 
Mr. ot Err. awarded to the chiet Juſt. ot the R. Bench, to remove the 
Kecozd,to reverſe, oꝛ affirms then to remand a they have not any 
power to award execution; But that is to be done in the R. Bench. 
So when the Pl. is non ſuited, oꝛ the Mrit dilcontinued, they have 
no moze to do with it, but it hall be remanded, becauſe they have not 
any Keco2d betenden if it chould be K that they 
Gould have a Writ of Exc, quod cor. yobis refider, he often- 
times diſcontinue, and afterwards have another Mit of Error, and 
thereby infinitely delay the Pl. that he never chould = execution; 
And by Law he ought to have but one Super ſedeas: Ind alt ha 
pꝛelident was chewn, Trin. 33 Eliz. rot. 68a. betwixt Gyddy and Ser⸗ 
jeant Heale, where the Writ of Error was Diſcontinued by the non 
venue of the Juſtices, # a new Crit of Err. cor. vobis reſidet bzought 
and diſcontinued, and alter ward a ſecond UUrit of Error bzought, 
and theJudgment thereupon atkrmed : And another pzeſident Mich. 
3 Jac. rot. 250. betwixt Hadright and Skirden,where a UUrit of Error 
being diſcontinued, a new UUrit of Error was bzought coram vobis 
re{idet;gnd thereupon Erroꝛ of infancy aſſigned, and found, and the 
Judg. was reverſed: And although it was affirmed by Hopnill, who 
was late Clerk of the Err. that there were many pꝛeſidents in that 
kind, yet all the Juſtices # Barons held, chat theſe pꝛeſidents were 
without debate: But foz the reaſons befoze, they would not allow 
this UUrit of Err. that it was not allowable by the Statute; Foꝛ 
it is anew Dtat.and ſhall not be extended : And a pzeſident was ci⸗ 
ted to be betwirt Do. Tenant & Foreſt 14 Jac. where ſuch a UUrit of 
Error coram vobis reſidet waS bꝛought, but upon debate diſallowed: 
Ind it was lard, they had not here the Recoꝛd, but a Tranſcript 
t hertof; Foꝛ the Recoꝛd it ſelf always remains in the Kings Bench: 


And foꝛaſmuch as they may not award execution, they may not ad 


4 


mit / a UAlurit s Err. but accoꝛdin tothe words of the Dtatute, Sir, 
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Sir Paul Tracy werſw John Dutton, Hil, 18 Jac, rot. 1o36. 


Di: foz 333 L. upon a Leaſe by Anne bis wife dum ſola fut (5) 
Defendant; rendzing'570 l. per ann; at the Annunciation 

and S; Michael, with a Nomine Prenæ ot 30 s. for every day the 
Rent thould be-arrear, after thirty days from any the ſaid Feaſts : 
Ind tews, Chat marriage was had. betwen them 1 Sept. 27 Jac; 
And after ward at Mich. 19 Jac; the rent of 275 l. was arrear ; And 
that upon 29 Octob. 18 Jac, be: demanded the Rent: And ta the Rent 
of 275 l. and 581. foz ſeveral ſums fozfeited, nomine pcenz foz twenty 
kine days, after the demand, the Action was bzought. Upon Non 
debet pleded; a Special verdict was ford, Thar the Plaiiifiis wife 
29 Sept.18 Jac, demanded this Rent of 275 l. ok his ſon, who paid it; 
and that the Baron 29 Octob. 18 Jac, demanded the Rent, and none 
was there —— r — days aftet the paiment, be 
beard thereof and dilaſtented, and bought the Action. Che fil que- 
— — — mi. covert retetbes from her Legics the Rents; 
notice of the coberture, ( Foz bere it was not 

— yoga pov Lg any notice FEEDS 'this 
it was agtied on both tives; 


paiment be grod againſt the Lam ? 
4 eee Rents tom the 


ranger ; fon the bath 
. 


ving notice of the — Fo — be, the Feme 
— be Lefop tame to demand ic j and he being by: 
peradventure bound to the paiment of bis Rent, paid it untober 

who was bis Lefve, in pzeſerbationvf. his ellate 6x bond ; (and it 
would be hard to'enfozce him to pa it again; and be a angerous 
tale foz Ledtivs, in pxofthereof was — 18 H. 64. That paĩment 
to 4 Feme- covert Exetuttix is god; ànd Co. lib. 5. fol. 11 3. Mallories 
caſe, 2 R. z. Attorn. S. Co. 8. gi.) Het the Court ſaſd, Chat the Lefie 
is ts do tt at his peril, and the paiment to the Fee is not material; 
log by kuth pꝛetentes Femel- covert Bould reteibe their ulbands 
Rents without their authanty, which is not allowable : wherefoze 
foz that point they reſolved fo2 the Plainti# fon the pꝛincipal debt. 
Secondly it it was mobed, That although this Action lay foz the Rent 
of 75 l. yet it lay not foz the ſum demanded to be forfeited Nomine 
peenæ; And ik it were geod fo the Nomine pœnæ 'ﬆ 40 g. pet be- 
ing demanded upon the 29 Octob. and no demand —— alledged be⸗ 
des that day, it being a penalty upon ebery day, and as ſeveral No- 


mine pœenæ, he ought therefoze fop _ days fozfeiture to. — 
mande 
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manded it: Foz without a demand, and Non · payment upon demand, 
there cannot be any Fozfeiture, vide Plow. com. 173. Co. 7. 28. Maunds 
caſe, New book of Entries fol. 120. And ot this point the Court doubt. 
ed whether be might habe any Fozfeiture without expꝛels natite 
given; and whether it be as a ſeberal penalty foz ebery day,s2 as one 
intire penalty foꝛ all the days after the demand and non · payment, until 
the Defendant pleads payment oz tender: They would nat reſolve, 
whereupon Yelverton being of Council foz the Plaintiff, ſaid he 


would relinquiſh the penalties, and pꝛay Judgment foꝛ the rent: And 


ſo, as to that point it was adjudged foz the Plaintiff. 


Hanbury verſus Ireland, Attorney of the Kings Bench, 
Paſch, 19 Jac, rot. 128. 


T Reſpaſs by Bill filed Hill.18 Jac, Foz that the Defendant,20 Jan, 
17 Jac, quendam Johan, Hawfield ſervant to the Plaintif, dud 
accault, beat and wound; per quod le Plaint. ſervitium pred, Johan, per 
magnum tempus, ſcilicet a predicto 20 Martii 17 ſupradicto uſque prim. 
Martii ex tunc prox. ſequent. — Ac unum equum of the Plam 
iffs adtunc & ibid, cepit & aſportavit, & alia enormia, &c. J 

was giben by Nihil dicit, and Damages found, and returned to rol, 
upon a Wait of Enquiry: And now moved that the Plaintiff ſhould 
not retober, but the Bill ould abate; Foz the Bill is bzought Hill. 
18 Jac, and the Battery is ſyppoſed 20 Jan, 17 Jac. and the loſs of 
the ſervice to be per magnum tempus, ſcil. a predicto 20 Martii 17 Jac, 
uſque prim. Martii following , which was in March 18 Jac, which is 
unto the time after the Anion bzought , and Damages are givenfoz 
the time after the Action bꝛougbt. But it was moved by Calthorp, 
That it was amiſpaiſion; fo it ought tohave bien from the fozeſaid 
20 Jan, unto the firſt of March following, which was in Anno 17 Jac, 
and befoze the Action bꝛaught. But as it is, be moved, That it was 
well enough: Foz the battery is alledged to be 20 Jan. 17 Jac, which 
was good, and befoze the Action bzought ; andthe allegation per quod 
ſervitium amiſit per magnum tempus, is god enough: Then the 
ſcil. a predicto 20 die Martii ( which is a miſpaiſion foe January) is 
idle and void. And compared it to the Caſe 20 H 6.15. Where a Treſ- 
paſs was ſuppoſed with a continuando from the day of the Wzit, ſcil. 
ſuch a day, ( wbich was miſtaken) yet it was well enough: And to the 
Caſe of Teſmond & Johnſon-ante pag. where the loſs was 14 Mai, 
and the Tzover the 15 Mai, Et quod poſtea ſcilicet primo die Maii 
Anno predicto he converted, which cannot be: And it was adjudged 
that the woꝛds alter the ſcilicer were void, and the poſtea was ſuffi- 
tient. So here, at. But all the Court held, That in this tale it was 
not good, noꝛ is it aided by intendment noꝛ amendable, noz like the 
eaſes cited: Foz there in the firſt caſe, The continuance unto the day 
of the zit, was ſufficient, and that appeareth upon Retoꝛd, and the 
ſcilicet is not material: So the allegation quod poſtea convertit is 


ſulũtient, and the ſcilicet( which is repugnant is idle, and not * 


_—_—— 
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But here the point of the Action is in ihe lols of his lerbite, which 
ought to be ſhewn certainly, ko that only enables him to the Action ; 
andif the time certain be not expzeced therein, the count is not grod; 
and therefoze the Scilicet and what comes after it, is material, which 
being ill alledged, the count is not god. Uherefoze it was adjudged 
foz the Defendant. 


Charls Willis verſ# Shepherd; Trin. 9 Jac; rot; 


A Ction fo2 woꝛds: Whereas the Plaintif fo2 twelve years laſt 

paſt was, and yet is ſervant to the Lozd Arundel, and Steward 
of his Courts in the County of Dorſer ; And whereas foz thitry years 
inte, and pet, bets a Parithioner of Gillingham, and had bern Church: 
warden there foz a year, and during that time, xeteibed 10ol. byreafon 


of bis office,and made thereof a juſt accompt tothe pariſhioners there: 


And whereas he was Collectoz fez the peoz there, and by reaſon of that 
office received 100 l. andrendzed thereof a true accompt + And where- 
as foz twelve pears be had bien Feoffee there, of divers lands in the 
ſome parith tothe uſe of the paxiſhionersq and recerved of the pzofits 
thereof 100 l. and made thereof ajultaceanprs And whereas be was 
Steward unto the Ring of bis Man of Gilliigham, and received 
500 l. of the pzofits thereof to the Rings uſe, and thereof had made a 
juſt attompt. That the Defendant well knowing I the les, and 
to dilgꝛate him, having communication with one Chriſtoph. Kelloway 
bꝛother in law to the Plaintiff, of his Okũtes which be had boznm the 
ſaid pariſh; and of the ſums ol money which be had received, ſaid theſe 
woꝛds: Thy brother in l1w Charls Willis is a notorious Lyar, and a 
Coꝛener, and hath deceived and cozened the Pariſhioners of Gillingham 
of 500 l. and he will teach thee to cozen me of my houſe, abi revera, 
&c, And hereupon the Plaintiff had Judgment by Nihil dicit; and 
ait of Enquiry of damages being retutned, the filing there- 
of, Jt was in arreſt of Judgment, Chat theſe wozds be not acti- 
mable: Foz the woꝛds Notorious Lyar and Cozener ate tid general, 
and the addition of cozening the Pariſhioners, xc, is not material; Fo 
they be not ſuch wozds whereof the Law tates conuſance, no to bis 
loſs of life oꝛ gods, 02 otherwiſe to touth him in his pꝛuleſũon. And 
of that opinion was the whole Court, andremetnbzed the Caſe of Sir 
William Brunckard of the Pzivy-chamber, That ſuth words were not 
ER eee ern An Gras 
rs, as here : ourt m to . 

it was adjudgedfox the Delendant, Quod Querens nibil caperer per 
reve; | 7 | 5 
Treſwaller verſus Keyne, Paſc. 19 Jac, rot, 


A 
tion ntiff m in 

dl Devon to London, to help him to ſearch foz the 15 Stacy, 
that be would pay unto bim 41, fox bis pains 4 journey; And 8 


in facto, That he, viz; the Plaintiff, poſtea, ſcilicer 15 April 18 Jac, at 
Rkkk 2 the 


(9) 


(10) 
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the Defendants requeſt travailed with him from B. afozeſaid to Lon 
don, and helped him to ſearch foꝛ the Card Mill and found it, and that 
the Defendant had nat paid untohim the 4 l. per quod &c, The De- 
fendant pleads and confeceth the pzomiſe ; and that after the pzomiſe, 
and befoze that the Plaintiff had made any pzeparation foz bis journey 
02 made any ſearch foz the Will, viz. 16 April 18 Jac. it wasaccozdep 
and agꝛird betwixt them, that the Plaintiff ould foꝛbear his journey 
to London and toaſſiſt him in the ſaid ſearch, and that the Defendant 
{ould be diſcharged from the paiment of the 4 l. and that accozdingly 
be then and there diſcharged the Plaintick of his journey and ſearch, 
Upon this plea the Plaintiff demurred; and now this Term it 
was moved that the plea was not gend, Becauſe where a pzomiſe be- 
gins upon conſideration, it cannot be biſcharged by woꝛds only with 
out ſome other conſideration, - Secondly, this agræment is alledged 
to be befoze any pꝛeparation fo2 the journey, viz,16 April, whereas the 
Journey is allebged to be perfszmed and executed 15 April 18 Jac, 
which was the day befoze, and at the Defendants own requef, But 
it was moved faz the Defendant, That the ſcilicet a6 April 18 Jac, 
is void, andtoalledgetbe.p2eciſeday is not material, but it ſufficeth 
that it was befoze.tþe ention to the journey; Sed nonallocatur, 
Taz the Court held that the day of the journey being alledged to be 
15 April, and he alledging the agzeement to be 15 April a 8 Jac, it is nut 
tu any purpoſe, unleſs be bad traverſed that he had taken the journey 
befoee;; but it be bad taken Traverſe, it might pezadventure habe 
bien grod; But Houghton held, Chat a pꝛomiſe may very well be dif- 
ehargedby worde without any conſideration. But fozthe other reaſon 
it was adjubged fo2 the PlaintiF, K 
Thomas Aſhfield ſen, verſus King, 


(ii) * Homas Aſhfield ſen. being arrefed in London and ſued there in 
1 Debt upon an Obligation, was removed by Habeas corpus in 
the Uacation befoze Hillary Term, and putting in Bail one John 
Warden, King never detlazed upon that Bail, but declared againſt 
Tho, Aſhfield jun, (who was allo bound in that Bond) but no Bail 
being filed, he recovered; and Erro2 thereof bzought in the Exchequer 
chamber, where this was aſſigned foz erroz, and upon Certificate ſo 
certified; And it was now pzayed,that this Bail may be filed foz Tho, 
Aſhfield jun. Sed non allocatur: Fm; it appears upon the Hab. corpus, 
that it was taben ie Tho, Aſhſield ſen, and it cannat be altered. Then 
it was mobed, That the Namtitf might detlare tie Term again 
Tho, Aſhfield ſen, ànd it was thereunto anſwered, Chat it tould not 
be; foz the courle of the Court js, That none Gall declare againſt any 
byreafon of a Bill within thzi Terms after the Bail fled; andthe 
courle of the Court. is the lama the Court / Therefoze it wasreferred 
to ix. Brome the Secondary to call all the Clerks together, and cer- 
tibe what the courſe is in this point; wha textitied the uſage foꝛ twenty 
pears and moze tobe, That no Declaration ſhall be taken upon any 

Bail, but withinthxx Terms after the Bal aled and that — — N 
| | ophem 


— 
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Popham in his time and the Court made an expzeſs ©2dcr-arcozd- 
ingly; Foz befoze-his time theuſage was often otherwife, And the 
Court here beld it to be a very god courſe, and that it chculd not be 
altered. TUherefozc, becauſe the Plaintiff bad not fileda Bill upon 
thts Bail in this Term, which was the fourth Term, they appointed 
it ould be taken o the file,and that the Dekendant chould not anſwer, 


Sir Charls Howard verſus Sir William Cavendiſh and his wife, 
Mich. 18 Jac, rot. 45 3. | 


Rror of a Judgment given in Dower, and in executicn thereof, (12) 
L The Erroz aſigned was,Whereas the demand was to be endow- 
edof the third part of the Þonoz of Chin; and of 600 Meſſuages, 2000 
Acres of land xc, in Clun, and 23 other Towns. and of the Adbowſon 
of Hoxſey. Anda Recovery by default: The Hab. fac. Seiſinam was 
awarded with a Wit to enquire of the value, foz that the hulband 
died ſeiſed ; wbereupon the Sheriff returned, Quod habere fecit ſeiſi- 
nam de tertia parte of the Þonoz, Hundredor, Tenementor, & Advo- 
cationis, viz, de uno tenemento five firma in Clun vocat, Weſton ferm. 
tunc vel nuper in occupatione Willielmi Unton &c; That it was in 
certain; faz, a Tenement or Farm is uncertain: And therefoze an 
Ejectione firme de meſſuagio ſive teuemento, is ill: ſo an Endiument 
That he entred into a Pefſuage oz Tenement, was ruled to be ill. 
Sa in other plates aftez, it is de 13 meſſuagiis ſive tenementis, cum 
terris, pratis, paſcuis & paſturis eiſd. pertinentibus, tunc vel nuper in 
tenura vel occupatione of LS. and twelve other Tenants by Copy. 
Which was alledged to be intertain fozthe cauſe afozeſaid; and then 
being ill in this paint, and damages found foz all, It is ill at. And ro 
that opinion Houghton Juftice inclined: But all the other Juſtices 
held it to be well enough in alignment of Dower, becauſe it is but 
the Return of the Sheritf, and ned not ſuch pꝛetile certainty as in 
Declarations oz Jndictments: And chTrefoze it was laid by Lea Chief 
Juſtice, That Meſſuagium ſive Tenementum in tenur. J. S. is god and 
uſual ; and it would be infinite to ſet doun here ebery ot them by its 
ſelf, But when be laith in the end, that be bath delibered them all by 
metes and bounds, it ſufficeth. vid. Old book of Entries 226, 230, 
£42,245. and the New book of Entries -a 71, 275, 276. It was alſo 
moved at the bar, That the Judgment being good, as is confeſſed, and 
the Wait of Seiſin well awarded, there is not ertoz'in the Court in 
awarding Execution; And no erroꝛ tan be a in the Sheriffs act 
in giving the Sein and teturrung thereof: And ol that opinion was 
Doderidge, unleſs it were as this tale is, where Damages art to de 
enquired, and Judgment foz tbem. So as it foz un ot them it be ill. 
then the recovery of the Damages being entite, it is il to all. & 
ſecondErroe aſſigned was, Betauſe the Sheritt hath given the third 
rt of tbe Adbotwſon, and bona & catalla ſelonum / Which are Fiuntbi · 
es, whereof:the is not Dowable; Sed gon allocate : fra they held 
that the Return was god; fo2 of an Adbowſon, ik it be in gꝛols oz 


. appendant, ſhe is dowadle,, vid. 13 Bd. 2. Dower 1617" 17 Ben 
| : 101d. 
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ibid, 163, 11 Ed.z, Dower 80. 15 Ed, 3. ibid,81, Ynd of Franchiſes, 
parcel of the Þono2 of Clun may be well alligned; and they may be 
parcel and appendant tothe Þonoz, although they be not belonging to 
a Panoz which is of an inferioz nature, Wherefoze the Judgment 
and Execution were affirmed, | 7 


Arundel verſus Mead. 


| BY — Firmæ, of a Leaſe from the Lady Morley of lands in the 
County of Eſſex ; ſuppoſing that the Lady Morley, primo Maii 
14 Jac, demiſedthem to the Plaintiff foz five years if ſhe livedſolong, 
by fozce whereof the Plainriff entred & fuit inde poſſeſſionatus; And 
that the Defendant poſtea, viz.ſexto Maii entred and ejected him à ter: 
mino ſuo predicto nondum finito, & adhuc extra tener, The Defend 
ant pleaded Not guilty, and found fo2 the Plaintiff by a Jury at the 
Bar; and now moved in arreſt of Judgment, That the Declaration 
is not good, becauſe there is not anyaverment of the life of the Lefcoz 
at the time of the Action bzought : Foz if the be dead, the term is de 
termined, and he cannot habe this Anion to recover the term. But 
Lea Chief Juſtice, Doderidgeand Houghton held it to be god enough? 
foz he ſhe wing that theDefendant ejected him a termino nondum finito, 
thereby implies that ſhe is yet alive,foz otherwiſe the term is determi 
ned; and relied ff upon the caſe 13 Eliz. Dy. 304. where in an Eje- 
Rione firmæ of a Leaſe, Þis ſuppoſition that the perſon adhuc ſeiſitus 
exiſtit, implies bis life: So here. But Chamberlain tu the contrary: 
Betauſe in an expzeſs limitation depending upon life, it ought to de 
Sewn by expꝛels matter, and nut by implication, that the was alive 
at the time of the Action bzought : And the wozds Nondum finito are 
in every Ejectione firmæ; andit ſcemeth that the tale is the ſfronger, 
fozaſmuch as the Jury hath found him guilty. But the other Juſtices 
beld that it was not material, foz they find him guilty of the Ejec- 
ment at the time of the entty. But yet bythe apinion of the thꝛie Ju 
bices, Judgment was givenfoz the Plaintiff; and a Wat cf Err 
being bzought thereof, without much debate, the Judgment was af- 
med. 15 Ed. 4. 6. 28 H. 8. Dy. 29. Plow. 3 1. 
; | 11. 


Boſton verſus Tatam Clerk, 


A Ction fo? thefe words, That he was a Thief, and had ſtolne his 


7”) gold, After Not guilty pleaded and found foz the Plaintiff, it 
was moved in arref-of Judgment, That theſe woꝛds be not action 
able, That he was Thief, Sc. . Foz it bath not any time, when, and it 
map be. it was twhenhe was a child, o in the time of Quien Elizabeth, 
92 befoze, unte which bave bien divers General pardons, ſo as there 
cannot any loſs n untohem, na any ſcardal, when the ime is 
ſointertain;: fozWas intends tbe titne paſt, and not, that be is ſo, at 
the time of the wozds ſpeaking: Sed non allocatur: Foz it ſhall be 
intended to be malicioufiy ſpoken, and to dilcredit him. And it is 
a great ander to be once a Thief: Foz although a pardon _— 

arge 


„ 
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charge bim of the puniſhment, pet the ſcandal of the offence remain 
Foz, Pœna poteſt redimi, culpa perennis erit. Ind it oughtnot to be in- 
tended that it was, when he was a child, Taherefoze it was adjubged 


fo: the Plaintiff. 


a7 wm—_— 


Porter verſus Philips; 


A Sſumpſit, 2 July 1620; Jn conſideration that the Plaintiff would (15) 
lend unto him 7 l. 10 g. and would accept a Bond of Sir 
George Mannors of 80 and a Letter of Attoznep to ſue it, and 
would pꝛomile to releaſe untothe Defendant all actions and demands; 
The Defendant afſumed, That if the Plaintiff could not recover from 
the ſaid Sir George Mannors 40 l. within ſuth a time, he would pay 
that 40 l. unto him upon requeſt: And alledgeth in facto the lending 
unto him the 71, 10 g. and the acceptance of the Bond of 80 l. and 
the Letter of Attorney; And that he accozding to his pꝛomiſe, poſtea 
the lame day and year releaſed unto. the Defendant all actions and 
demands; And that the Defendant had not actoꝛding to bis pzomile, 
(although he tould not reteibe from Sir George Mannors within the 
ſaid time, gt. & licet requiſitus) paid unto him the 40 l. The De F 
fendant pleaded Non aſſumpſit, and found againſt him: And now 
moved in arreſt of Judgment, That the Plaintiff by this Releaſe 
(which be himſelf bath che wn that be made the ſame day after the 
pꝛomiſe of releaſing all Actions and Demarids) bath extinguiſhed 
this Action, andtherefoze by bis own ſhe wing bath no cauſe of Action. 
But all the Court held the Action to be well nable: Foz this 
Releaſe is part of the tonſderation, and the cauſe which gibes bim 
this Action, and without making thereof, he tauld not maintain this 
Action : And although the Releaſe is general of all Auions and De⸗ 
mands, yet that doth not diſcharge is future, and whereof he 
bath not any cauſe of Action at the time of the Releaſe made. TAhere⸗ 
foze it was adjudged foz the Plaintiff. Vide Clerk & Thomſon's caſe 
— & * Hoes caſe, Hill, 4 Jac. rot. 577. betwixt Heycock 
Field, 


Stubbs verſus Cook; 


1 Demtitate Nominis: Foz that in a Replevin by Cook againſt Ralpm (16) 
Stubbs foꝛ Beaſts taken, he made conuſance as Bailiff to the Earl 

of Northumberland foz an Amertiament in a Leet; whereupon they 

were at illue, and found koꝛ the Plaintif; and Damages and Coſts 
aſſeſſed and Judgment given accozdingly. Þe ſurmiſed that the Suit 

was againſt Ralph Stubbs ſen, and Execution being ſued, the Sheriff 

bad endeavoured to leby the Damages and Coſts upon the gods of 

Ralph Stubbs jun, Therefoze he ſued this Wait to be difcharged: 

And the Wait was allowed, although it were after Uerdig, Judg- 

ment, and Execution awarded, iff 1 


Kynaſton 
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Kynaſton verſus Lloyd and others, in the Exchequer. 
Jectione Firmæ fo2 lands in Boditham in Denbigh-ſhire of a Leaſe 
L ok Andrew Kynaſton foz thzte pears. Upon Not guilty pleadey, 
and Trial in the County of.Salop, being the next County, upon a 
Special verdict, the Cale was found to be ſuch: David ap Richards 
being leiled in fie of the lande in queſtion, ( which were found to be of 
the annual value of 2o[. nowandat the time of the aCurance, and 
baving only two daughters and cobeirs, viz, Margaret and Mary; hy 
Indenture bet wirt bim and John Kynaſton 31 Elz. covenantedwith 
the ſaid John Kynaſton in conſideration of marriage betwixt the ſaid 
John Kynaſton andthe ſaid Margaret, andin conũderation ot 1151, to 
be paid by the ſaid John Kynaſton at ſuch days, to alſure thoſe lands by 
Fine tathe uſe of himſelk foe life, and akter, ta the uſe of the ſaid John 
Kynaſton ànd Margaret, and the beirs of their bodies, Ae mamder to the 
beirs of the body ot Margaret, Remainder to the (aid Mary and her 
right beirs. The Murante was made atcoydingly, and the marriage 
tank effect, John Kynaſton paid the 115 L. afterward the laid John Ky- 
naſton and Margaret bad iffue Andrew Kywaſton, leff62 of the Plaintit, 
The laid John Kynaſton dyed; bis wife Margaret takes aſecond buf: 
band; and aliens by Fine to John Lloyd the Defendants Andrew Ky- 
naſton enters fozthe fozfeiture,andlets tothe Plaintie, And whether 
this were an ellate within the ſtatute of 11 H.7, was the ſole queſtion; 
ond it was leveral times argued at the Bar on the Plaintitts part by 
John Jeffery and Glanyil, and by Serjeant Jones and Geo.Ctokegn 


the part ot the Defendant ; and much tnfazced on the Plaintiſfs part, 


That-it. was witbin the woꝛds and intent ol the Statute, it deing 

by the Baron fog a valuable ſum of money accozding to the 
elkate ? fog it is tur a reverſion expenant upon an. effate fo2 life 
of 20; per ann. f which, tx51, is a ſufficient tonlideration, But 
again, it was argued, Chat it was the land of the wifes father, 
ſoit ts an inheritance mobing from the anteſtoꝛ of the Feme: And is in 
conſideration of Marriage, which is intended the pzincipalandozigi- 


nal conũderation; although there be paiment of money, yet this is a 


real conſideration, the other dut.perſsnal, which is not regarded ſo 
much; and therefoze it is outof the Statute of 11 H. 7. Allo it is as a 
gift in Frantmarriige, where the Donies habe an Inbetttante bythoſs 
worde, ſo here: And ol that opinton were all che Barons, that 
this is not any Tointure within the Statute of 11 H. 7. becauſe the 
land moved from the wibes tather, and her adbancement in marriage 


is intended to be the cauſe of the gilt, and not the money: And this ap 


pears, becauſe the limitation is to ber and her huſband in ſpecial tail, 
and after tu the eme in general tail, and foz default of her 1Cue,toher 
aſter in tte; lo as the father paincipally intended the adbancement of 
bis daughter: And although the baron paid 175 l. that is not intended 
as a valuable pꝛite foꝛ the land, but to have the effate limited unto him 
as well as unto his Feme, ſoas be might habe the lands, althougb he 


had no iſſue. Wiherefoze it was adjudged foꝛ the Defendant. v. Cok. 


lib. 7. 
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Id. Bedels, & lib. 9. 125. Plow. 463; & 464. Dy, 248. And a 


Caſe was cited 36 Eliz, in the Court of Mards; where Smith 
being ſerſed of Lands of the value of 12000 l. by Indenture cove- 
nanted with Sir John Littleton , in conſideration of marriage be- 
twirt William Lictleron ſon of the ſaid Sir John Littleton, and 
Margaret Daughter and heir of the ſaid Smith, and foz 1300 Marks 
paid by the ſaid Sir John Littleton, to agure the Lands to the uſe 
of himlelk foz life, and after, to the uſe of Smith foz life; and after 
to the uſe of William Littleton and Margaret, and the heirs of the 
body of the ſaid William on the body of the ſaid Margaret, Remain- 
der tg the right heirs of William Littleton; The Lands being 
holden by Knigbt-ſervice in capite. The Marriage took effect; The 
Conveyances were made accozdingly ; Afterward Smith dyed, 
The queſtion was, Whether this was a Conveyance within the 
Statute of 32 H. 8. foz the adbancement of bis child; that the Ring 
hould have a third part; Oꝛ as a Conveyance foz that money? (f 
then the King thould habe nothing.) And it was reſolved, That i 
was a Conveyance within the Statute of 32 H. 8. although money 
was part of the cauſe, pet the pꝛintipal cauſe by intendment was 
the Daughters marriage and advancement. Wherefoze by advice 
of the Chief Juſtices upon a Caſe made and argued'befoze them, 
+ ——- — aaa within the Statute , and a Detrie made 
acco2 pv. | ; 


Webb werſu Cook; 


I 


ſentenced foz this cauſe of 


Baltatd,at the Sections at 


ndtwithſtandin ine this again 

he Spiritual Court. And the Defendant 

demurred 2obibition could 

land: Foz; | Thy the Juſtices 

of Peace at by Authozity of the Statute- 
Law, Jt cannot be how impeached in the Spiritual Court, n 


reverſed. 


Samms verſus Mercer. 


* 
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Dr. againſt an Erecutoz upon an Obligation of 40 l. The De- C9) 


T fendant pleaded thzie Judgmentsin Debt in the Court of Ro- 
cheſter, and one Judgment in this Court, prout patet per Recorda 
predita; And that be had not —_ 1 ſatisfe thoſe ny — 
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— 


Mhereupon it was demurred. Firft betaule he doth not ſap, prout 
patet per ſeperalia recorda, and conclude every of them ſeverally prout 
patet per record in the laid Court, at. Secondly, It is not hewn 
what Summs be had in his hands to ſarisfie., to as the-Court 
might know and adjudge thereupon. -- Thirdly, becauſe it is not 
aberred, That they were vera & jaſta debica whereupon the Judg: 
ments were given. And Doderidge held that it was ill to; all thoſe 
cauſes; But Houghton held it to be ill to the fecond cavife { And 
the Chief Juſtice foꝛ the firſt cauſe, but not foz the other; Chamber. 
lain Juffice was abſent. -.eherefoze they all agtied, That foz the 
one tauſe oz other, the Plea was ill, And therefoze it was adjudged 
for the Plaintiff, vid. Co.. fo. o. Meriel Treſhams caſe, 


Arnold Waring verſus Perkins, Hill, 1 7 Jac, rot,1047, 


— — of a Judgment in the Common Bench, where in Debt 
- be declared, Chat 5 Octob. 15 Jac, at London in ſuch a parith, 
the Defendant retained him quod aptaret & conficetet fig. him 8 
Doublet and'Þoſe, and foz that purpoſe, Chat be bought. ſo muth 
Satten at ſuch a pꝛice, and other things at ſuch: paice, & aptavit 
& confecit {02 ima Donblet and Þoſe;. and deſerved fop bis labour 
ſo much, which in all amounts to ſo much per quod Attioaccteyir, 
The Defendant pleaded Non deber, and found foz the Plaintiff, 
and Judgment giben accozungly 5. and Erroz aſſigned by Bridg- 
man, Firſt, That he faith quod aptavit & confecit, and doth nat 
ew the day noz place, and that is iũuable. Secondly, becauſe 
be doth not thew that he delivered them to the Plaintih, 02 was 
ready to deftber them, And fo2 theſe rauſes upon the Gr matun 
all the Court (abſeute Lea) held it to be erronequs, and gabe 
rule W ment reverled. But two days after, Coventry 
Frorney gerektat mabed ir agam and pzoduced the band of all the 

enotbartes of the Common Bencd, That Detclatations in 

bes are ufually in that kom, neither mentioning. the dap cz 
place of the making. But in an ation upar'the Caſe in an Al- 
fompfic , they -yfed tu mention both + And the reaſon chereof (as 
Coventry urged) ts, Becauſe, in Debt the Defendant might gage 
his Law, and the time oz plate ok the making chall not be rs 
verſed: But in an Aion upon the Cale, it is Wuable, and there- 
foe ought to be afleaged. And to the fecond paint, Þe ought not 
to alleage Delivery, but ſhall come on the other part, if he will bar 
him of his Action: Foz it was ſaid, That a Tailoz ſhall not be com- 
pelled to bꝛing them home oz deliver them, until be be paidfoz them, 
02 be ſatisfied upon the delibery, and that is to be pzobed upon evi 
dente. Mherefoze fo2 theſe cauſes the Judgment was afterward 


affirmed : Fab all the Court (Lea abſent) mutata opinione held it 


tobe well enough, eſpectalp after Terdict. | 
| Langley 


77 , £0. . At 
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Langley verſus Payn, cujus principium arite pag. 16. 


W Þere the Uerdig being imperfect, a Venire fac; de novo was 
awarded, and then a general Uerdin given againſt both De- 
fendants, That they were found guilty: And now moved in arref 
of I » That this is avoid Uerdict, at lea as to the Feme ; 
Betaule befoze, by the firſt Uerdic the was found Not guilty, which 
appears upon the lame Roll, whereupgn the Venire fac. was award 
ed, and as to her the Uerdict was perfect, and the Venire fac. was 
awarded fo? the Trial of that which was imperfect ; And then the 
finding here of the lame Treſpaſs, That the was guilty, where the 
contrary was found befoze , is merly a void Uervic, And all the 
Court beld, That the 6r&> Verdict was meerlp void, by reaſon of the 
imperkeaion therein, and is as no Uerdia, and all that is found there 
in is void andnat to be reſpected, although it be entred in the ſame rull. 
tUherefoze the ſecond Uerdic is geod, being found upon better evi- 
dente: And it was adjudged fsz the Plaincif. 


Steward verſe Coles, 


TJEbe upon an Obligation of 1000 l, conditioned fox the payment 
of 50ol, at ſuch a day: The Defendant after Imparlante pleads 
Tender of the ſaid 500 I. at rhe day and place of payment, and that 
none was there to receive, And that he is yet ready to pay. And there- 
upon the Plaintiff offered to demur, becauſe he doth nat plead Tov: 
temps priſt: And altbough he tendzed it at the Day, whereby be ſaved 
it fo? the time, yet if be doth — Tout temps priſt, it tþall be in- 
tended that he bath fozfeited his Obligation; And whether be chould 
have Judgment, 02 no, was much doubted. Therefoze the Defent- 
int durſf not inſt upon his Plea, but paid, by direction and mediation 
of the Court, in ſatiſfacion of the ſaid Debt, Coſts and Damages, 
100[, belides the 500 l. vide Dy. 300. This plea held god 21 H. 7.74. 


Sir Bernard Grenvile verſas Sir Nicholas Smith, Executor 
| of Sir George Smith; 


— Foz tha: the Teftataz tobenanted by Indenture to pay 
la bis daughter Graces marriage with the Plaintiffs ſon 40 ol. 
at le beral days, and foꝛ non-paiment of 400l. at one day the Aion was 
bzougbt.The Defendant pleaded Non eſt factum Teftatoris,andfound 
fo2 the Plaintiff, and Damage found 4201. and fa Cofs 53 g. 4 d. 
and the coſts increaſedby the Court to 12 l. and the Judgment entred 
upon the Poſtea was, Quod — — damna predicta amounting to 
4321. de bonis teſtatoris, ſi tantum habeat in manibus, &c. & ſi non pre- 
miſſis pred. de bonis propriis, But the Ent2y of the Judgment upon 


. the Roll was, Quod recuperet damita pred. attingent. ad 432 l. de bonis 


teſtatoris ſi tant,&c, Et ſi tantum in manibus ſuis non habet, tunc damaa 


anc Miſæ predict. & e. 


— de bonis defendentis propriis: Where it ought to habe bien, 
Lil And 


(22) 
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—— 


termino Michaelis Anno decimo-nono, &c. 


And hereupon Wat of Erro2 was bꝛougbt, and the Retoꝛd removed, 
and the matter upon the Entry of the Judgment was alagned fo 
erroꝛ; And now mobed in the Rings:Bench, that it might be amend: 
ed; Fo2 there was not here any defect in the Court, noz in the Px: 
notary who ſigned the Judgment, but in the Clerk who entred it 
contrary tohis Warrant ; Foz the Entry upon the Poſtea was well, 
and that was his Warrant fo2 entring it upon the Roll, which being 
entred otherwiſe is a mir default in the Clerk, and is amendable by 
the Statute of 8 H. 6. And of chat opinion was all the Court upon 
view ok the Poſtea, and upon eramination, That it was ſo, beige 
the entry of the J : Foz it was awarded to be amended 
attaꝛding to the Roll, and it was amended accozdingly, although 
it were objected, That the Retoꝛd was remobed. But it was held, 
That the Recozd was nat to beremobed, but the Tranſcript theredf, 
therefoze it might be well amended: And although the Recozdit ſelf 
had bien remobed, yet it is uſual in the Common-Bench upon ſuch 
a miſpzifion to amend the Retaꝛd which is befoze them: And fo & 
the Kings-Bench will amend it, there ſhall not beſeberal Recojds 
befoze Wherefoze it was bere amended, But afterward i 
Hill, 19 Jac, upon Diminution aleaged in the Exchequer, a Cerci- 
orari was awarded to certifie it; and after Diminution, it bei 

certified arcozding to the Fnendment, te Judgment was a 
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Termino Hillarii, Anno decimo-nono Jacosi 
Regis, in Banco Regis. 


Bennet verſur Tabram, Mich; 19 Jac; rot. 


Ction fa words. Whereas Sir William Ayliff Rnight (to 
— the Defendant was ſervant ) was robbed of divers 
8 


e theſe wozds, Thou art a maintainer of Thieves to 
my Maſters goods, (innuendo the geods of the ſaid Sir William 


the 
ſt 
Ayliff who was robbed) The Defendant pleaded Not guilty, and 


found again him, and Damages 10 J. After Uerdtia, Serjeant 
Towſe moved in arreſt of J Chat theſe woꝛds be nat acti- 
onable: Foz he doth not ſay, be maintained them inthe Felony, 
noz knew them to be Thieves ; And one may maintain Thieves, not 
knowing them to be Thieves. Sed non allocatur: Foz the woꝛds are 
tobe taten in the moſt landerous part, as he ſpake them. And Dode- 
ridge cited acaſe in this Court, Thou maintaineſt Pyrats who rob up- 
on the Seas, ed that the Action lies, So here. Wherefoze it was 
adjudged foz the 7 | | 


| Eardley verſus Turnock, Mich. 18 Jac; rot,1114; 


ERuor of a Judgment in the Common Benth. The Err aCigned 
was, Becauſe the Wzit oziginal in the Common Bench ( which 
was remobed hither ) was, That Eardley was ſetſed in fie of a 
Pefuage and ſixty acres of land, Grty acres of meadow, and eighty 
acres of paſture in Heyton, And that he and all his anteſtoꝛs had had 
Common appurtenant in rwobundzed acres of Waſte, and that the 
Defendant had encloſed thꝛie acres thereof and diſturbed him of his 
Common, tothe Plaintifs'damage of 40 l. the Declaration ſup 
poleth it to the Plaintiffs damage 100 l. So foz this variance be- 
rwirt the Dziginal and the Declaration, it was objected that the 
Plaintiff ought not torecober, but ſhould be barred : Foz otherwiſe 
it was alleaged, the Rin be vereived in his Fine; And it is 
nota Trial without an Oxiginal, — 9 27 an ill Oꝛiginal. But 
all che Court held , agh it bad bien a exteption in the 
Common Bench befoze the Plea pleaded, taz the variance ; yet now 
being after Uerdia, upon Not guilty pleaded, the Jury finding but 
11 d. Damages it is well enough, and not aſſignable foz Erroz. But 
if the Uerdirt had found moze Damages then were compziſed in the 
Tait, and leſs then is in the Declaration, pet it had bien — 


4 
— tn I 
| 


perſoris unknown; That the Defendant to ſcandalize 
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(3) 


finds that be bad Common to a 


Judgment erronecus z foz there is not any Wait to warrant it: But 
when the Damages are leſs then they be in the Wit oꝛ count, it is 
otherwiſe. TUherefoze it was held ro be no Erro2 at the Common 
Law, eſpecially now upon the Statute of 18 Eliz. the variance not 
being in matter of ſubſtance oz in point of rhe Judgment. Wherfoze it 
was held by all the Juſtices tobe well enough. A letond Erro amnign- 
ed was, That the Declaration ſuppoſeth Common to ũxty acres of 
land, fixty acres meadow, and eighty acres paſture ; and the Uerdig 
Tuage and ninety acres of land, 
meadow and paſture thereto appertaining; and foz the reſidue, that 
he bad not Common. So, as they habe not found ſuch Common 
whereof the Plaintif counts, no moze likewiſe do they ſhew the 
quantity of every the acres of the land, meadow and palure reſpe- 
ctivcly, but confuſedly to ninety acres of land, meadow and paſture: 
wherefoze this is not any ſuch Common as rhe Plaintiff declares. 
Sed non allocatur: Foz the Common is but the indutement to the 
Acicn, und the ſubſance is the Jncloſure, which did the tert; and if 
be had Commanto moze 02 leſs land, it bad not hen material in this 
Action, 02 upon this JCue : But if it had bien a ſpecial cue whether 
be bad Common foz ſo inuch land, it might peradventure have been 
otherwiſe : here le, gc. A third Erraꝛ aſagned was, Becauſe the 
udgment is, Quod defendens fit in miſericordia; And alſo the 

lt in miſericordia pro falſo clamore, &c. foz that land which 
is found againſt him. Whereas he ought not to have bern in miſericor 
dia; Foz it is not material: As in Action foz woꝛds, when part of them 
are found fo2 the Plaintiff that they be amionable, 4 part found again# 
bim, thePlainriff hall nat be in miſericordia, becauſe it is not mate- 
rial. vid. 6 Ed.6, Dy.75. But Doderidge and Chamberlain held it 
tu be no Erro; Jo, in as muchas be declares falfly; although he hath 
cauſe to recover, be thall be in miſericordia, becauſe his complatnt was 
falſe inſome part. vid. Co. d. fol.62, Beechers caſe, But Lea Chief 
Juſtice doubted thereof, wherefoze he would adbiſe. But afterward 
Paſch, 20 Jac, it was mobedagainthe firſt day of the Term, and not 
withltanding any of theſe Exceptions the Judgment was affirmed, 


Sir William Pope verſas Lewyns, 


A Ction upon the caſe, Foz that tbe Defendant 31 Mail 19 Jac, 
bad bargained with the Plaintiff to ſell him 8 Bare, the De- 
fendant adtunc & ibidem, ſciens the ſaid Pare to be lame, & variis in- 
firmitatibus deficere, biz. with Spabing.ſplents, & ad laborandum im- 
potentem, Equam predictam ſanam & abſque aliqua infirmitate warran- 
tizavit, & eandem Equam pred. 3 1 Maii 19 Jac, pro 20l. apud London 
&c. eidem Wilkelmo falſo & fraudulemer adtunc & ibid. vendidit, & 
fic dictus Defendens fallaciter decepit the Plaintiff of the ſaid Mare 
to bis damage, ct. The Defendant pleaded Not guilty, and found 
again@ bim; And it was mobed in arreſt of Jud t, That the 
Declaration was not god, Firſt becauſe he doth not lay, warrantizando 
vendidit; Fo2 otherwile it map be, that the CUarranty was at one; 
time, 


— — —— — 


—— 
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time, and the Sale at another time, althaugh they both were in one 

day, and then the Action is not maintainable. And although the 
Pꝛeũdents in the Book of Entries be in this manner, It was anſwer- 
ed, That there it is Warrant. vendidit; which being choꝛtly wait, 
may be expounded Warrantizando, which tomoins it to the Sale: 
But as it is, it may be otherwiſe intended, and then the Declaration 
is not god. Secondly, this Declaration is uncertain, foꝛ want of 
the woꝛd (Et) after the Warrantizavit: -Foz as it is, it is inſenuble. 
And of that opinion were Doderidge and Chamberlain; but Lea Chief 
Juſlite did not deliver any opinion: Wherefoze the Defendant ap- 
pearing, the Plaintiff declared de novo. | 


Burbolt verſus Kent and Anne his wife, Trin, 19 Jac, rot, 
& Mich, 18 Jac, rot, 3081, in C. B. 


R Aviſhment d' Gard, of one Edward Beetiſon, ſon and heir of one 
N Edw. B. apud Swarley, For that the ſaid Edw. B. the father held a 
Heſluage and twenty acres of Land in Swarley, and twenty acres of 
Land in Thorp in the County of Lincoln of the Plaintitf, as of bis 
Mannoꝛ of Swarley in the laid County, by Knights-ſervice, and died 
in his homage, his heir being withm age, vis; of the age of two 
pears z And the Defendants ravithed him, at. The Defendants 
pleaded Not guilty, and found againũ them, and Judgment foz the 
Plaintiff, and now Erroz thereof bzought. The fir Erroꝛ asſigned 
was, Betauſe the Judgment is againſt them Quod capiantur, where: 
as there is not any Vi & armis in the Wait Count; ſo the Judg- 
ment ought to have dien in nu ſericordia. Sed non allocatur: Foz being 
an offence againd the Statute lam, the Judgment is well enough: 
And lo are the Pꝛeſdents in the Beok of Entries 568. d letond 
Erro2 affigned was, Becauſe the Ven, fac. was de Swarley, where- 
as it ought to habe bern de Manerio deSwarley where the Tenure is 
alleaged, o2 from thence and Thorp where the Lands lie. Sed non 
allocatur : Foz the JCue being Not guilty, the Baviſhment being al- 
leaged to be at Swarley, the Trial is well enough; But if the JTue 
bad bern upon the Tenure, it had bien otherwiſe, foz then it ſhould 
babe bin of the Mannoꝛ and of the ſaid Uillage. Cberefoze not- 
withltanding theſe Errozs, the Judgment was affirmed. 


Maſon and others verſms.Fox,S cephenſan and Thorp,Hill.18 Jac, 


Eliane firmæ in the Common Bench, ef a Leaſe of Robert Tyr- 
whit, Judgment being given faz the Plaintiff, upon a Uerdic : 
Erroꝛ was thereof bzougbt and aCigned, becauſe the Judgment was 
Quod recuperet verſ. Franciſcum Stephenſog polſeſſfon of a Pefſuage, 
fixty acres of Land, fifteen acres of Meadow, and fifteen acres of Pa- 
ure; whereas the Uerdic was entred, That de was found guiley 
tl the Ejectmeyt of a Beſuage, ten atres of Meadow, and thirteen 
acres of Paſure, and foz the reſidue Not guitty : So as there is not 
any Land in the Uerdic, and a letter quantity of Meadaw and pn: 
4 en 
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then is in the Judgment; And it was moved that it was amend: 
able; Foꝛ it is the miſpziſion of the Clerk, whn ought to babe entrey 
the Judgment accozding to the Uerdict, And the Paper copy fo 
entring the Judgment was right enough; So that the miſentring 
of it upon the Roll was amendable by the Statute of 8 H. 6, But 
it was objeced, That it was not amendable : Foz being in point of 
Judgment, it is always imputed to be the act and erroz of the 
Court, and not only the default of the Clerk. As where a Ca- 
piatur is entred foꝛ a Miſericordia, oz a Conceſſum eſt per Curiam, 
where it ould babe been a Conſideratum eſt, &c. It hath bien 
adjudged to be Erroꝛ, and not amendable. And thereupon it was 
much debated whether it might be amendable : And all the Ju- 
fices of the Rings · Bench and Barons ot the Exchequer were 
aſſembled to conſider thereof, And they all agz#d and reſolvey 
(beſides Tanfield Chief Baron who doubted rhereof, (upon divers 
Pyeſidents ſhewn unto them) That it was «mendable, and not like 
tothe Laſes put: Foz the Entry of a Capiatur foꝛ Miſericordia is an 
erro2 in point of Law, and cannot be imputed to the default of the 
Clerk, the Clerk having nothing to induce him either ways: But 
here the Uerdict is the guide to the Judgment, and the Court directed 
the Judgment to be entred accozding to that Uerbict; And the Judg 
ment is but the Lonſequent of the Uerdin; And when the Uerdic 
is befoze the Clerk to enter his Judgment, it is but bis miſpꝛiſon 
that be did not enter it accozding to the Uerdict, eſpecially here, when 


2325 
| c ng irom 
the Uetdict ; and lo a mier miſpzition of the Clerk, and no default 


the Court: whetefore it is amendable, And to induce the Court 
thereto, dibers pzeſidents were ſhewn, biz. Trin. 35 H. 8, rot, 53, 
Whitfields caſe, Where the Uerdic was miſentred contrary to the 
Notes, viz. Where in Debt upon an Obligation the Condition was 
to deliver Coꝛn betwixt Chriſtmas and the Annunciation, The Idue 
being jopned upon perfozmance of the Condition betwirt the eas 
afozeſaid, and Uerdic found koz the Plaintif, as appeared by the 
Note upon tbe dozſe of the it; But the Uerdict was entred,Quod 
non deliberavit the ſaid Cozn ad Feſta predicta, and Judgment foz the 
Plaintiff; And Erroz being bzought, foz that the Uerdicn was not 
found accozding to the due, betaule it afterwards appeared by exa- 
mination, That the Uerdic was well given upon the Jcue, and was 
but a miſp2iſion of the Clerk, Jt was amended and the Judgment 
affifmed. Hill, 42 Eliz. rot.673. in the Kings-Bench, Stepneth verſus 
Joh, Morgan Wolf, The Judgment was, Quod recuperet verſ. pre- 


dict. Morgan in an Action foꝛ wozds: And Erroz being thereof bꝛou 


in the Exchequer-Lhamber, and this matter aſſigned foz Erroz z Foz 
Morgan is neither the Sitname oz Lbziſtian name, but part of the 
Sirname; And although it were in the Judgment, yet being but the 
default of the Clerk in entring of the Judgment, it was oꝛdered to 
be made Morgan Wolf;and the Judgment was affirmed, Paſc, 8 Jac, 
rot,525, John Chelley verſus Stoteri, Aſſumpſit: Judgment was 

entred⸗ 
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entred, Quod prædictus Henricus recuperet, Whete it ſhould be Præ⸗ 
das ohannes tecuperet; and Erroz h2ought upon this Judgment, 
and all in that point; Which being mobed in the Kings Bench 
was amended, and made es. And upon Writ of Diminu⸗ 
tion, was ſo returned, and the Judgment affirmed, Mich. 12 Jac; 
Rot, 1106. Nelſon werſws Skeits and bis Mife, faz words of the 
Wife ; the Uerdict was found-foz the Plaintiff, upon Not guilty 


D, and the Ju entred, Ex prædict. le fem. in miſericordla, 
eee ene orga? 
| | P75 Ii . 83 was * ö much as 


whereupon 
ramination in the Ca 


Is de The 


Plaintiff helme the 

County af Worn And. Jy ou 
5 Qyod recape tone ag: 

beanght: te Judgment 


8 
Frius, in 
i he Pla 


wund hahe bien Ad Vicariam Eceleſic; and nat u Heeleſtam ; and 

to be a manifeſt : But: Lo 51 
to the Mrit of Erroꝛ, becauſe it ſuppoleth the Recozd to be In- 
ter Georgium Sherley Militem & Baronettum & Underhil ; whereas 
Sir George Sherley never was knight, but a Baronet onely; and 
it was held to be a manifeſt variance, and that the Recozd was not 
remobed, Then it was moved in the Common Bench, That that 
Judgment ſhould be amended; and ſoit was, by oꝛder there, which is 
a ſtronger caſe, tbat being a Judgment at the Fſſiſe, Vide 11 Hen. . 
2. & 23. 21 H. 7.31. 20 Bdw 4. 47. 22 Ed.4.46; 30 H. 6.1. Co. 8. 
62, See many moze P2eſidents of Amendments in John Morgan 
Wolf, Cale, in Beok Sect. 33. 


Ellis Caſe, 


Examen: upon the Statute of 8 Hen, 6. of Forceable Ruud. 
Thetirt Exception was, That the Inquiũtion was taken befoze 
A. and B. Juſtices of the Peace ;5 and he doth not ſay, Nec non ad 
diverſas felonias tranſgreſſiones, &c. So they habe not any power to 
enquire, Sed non allocatur. Foz upon this Statute, Juſtires of the 
Peate onely; although they be not Juſtices, Ad audiendum & termi- 
narid, &c, habe authoꝛity to enquire. Secondly, Becauſe the En- 
try is ſuppoſed, In unum Meſſuagium five Pomum, which was al · 
leaged to be incertain; as a Yeſuage oz Tenement have bien ruled 
to be ill, Sed non allocatur. Ft it was laid, True it is, that an En- 
try into a Meſſuage ſive Tenement, is not god, betauſe Tenemen- 
tum is untettain what it is; but Meſſuagium five Domus are one and 


the ſame. Thirdly, Foz that the Endfement is, That he was 


Seiſitus, ſive poſſeſſionatus, which is not tertain, Sed non allocarur. 
a mmm fox 


(6) 
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Termino Hillarii Anno decimo-nond, &c. 


(7) 


| . gt be digeele} 5 


ſaid Rent, Et hoc, 8&c; And it was 


Foꝛ it is of a Wefſua 
mentum, 


— 4 ſive — — — — Go —. Tow: 
That he was feiſed an Cate, 
Cberefoze ERR, was good, 


ann Elis lubmitted himſelf to a Fine, tt. 


17 


Horlſeidan verſus Obbins, Mich. 19 Jac, Rot. 


Ebt u nn Obligation of oo l. conditioned, That it he ſaved 
-barmleſ; SEE and bis Lands in Stret- 
155 rhe Coup of Suttty; one John Gray, and one 
hn Beavis, by Indentiite! "ba! oat, ms the term in the ſaid 
— — 20 l. reſerbed upon the ſaid Leaſe,dy- 
ring the ſaid term, That then, gt. the Defendant pleads, Quod 4 
tempore Conſectionis ſcripti Obligatorii huc uſque exoneravit & in- 
demnem conſervavit; rhe Plaintitt, and all the lad Lands from the 
demurred, becauſe 
be doch not how, "Quo modo exoneravit' & indeninem conſervavit. 
Im being a Plea in the Affirmative, he ought to bow how, that the 
Court might adjudge thereof: But ik he had pleadet) in the Neg: 
Non Damnificatus, it had dien god without further 
of: that opinion 1528 the whole Court: _Wheref 
DG CLE Napa 
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Termino Paſchæ, Anno viceſimo Jacosr Regis, 
in Banco Regis, 
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Harvey verſus Chamberlain, 


Ction foz theſe woꝛds ſpoken to the Father of the (t) 
Plaintiff, Thy Son ' innuendo the Plaintiff ) hath 

= murthered my childe, After Uerdit it was 10 
mobed in Arreſt of Judgment, That theſe wozds 0 
be not actionable, becauſe it is not ſhown that 0 
& they were in Communication of the Plaintiff; 10 | 
— nao doth be aver, rbat the Plaintiff was tbe cnely 'þ 
ſon of bis Father: Foz if he had moze ſons, Non conſtat, of which i 
of bis ſons it was ſpoken ; and ebery one of them may habe an by 
Action, as well as the Plaintiff, And neither the innuendo the Plain | 1 


tiff, noz the Aberment, that be ſpake them of the Plaintiff will 
ſerve ; foz it is but a general allegation of wozds, which do not im- 14 
poꝛt any liander ts the Plaintiff. But if it bad been ſpoken to the ſon, 11 
Thy Father hath murthered, &c. it had bien good enough; foz there cane tt 
not be but one father: So it it had bien ſpoken to à ſervant oz wife, 1 
Thy Husband and Maſter, &c. it had bien god foz the ſame reaſon ; 
and of that opinion was the whole Court. Wberefoze (Abſente Lea, 
Lheif Juſtice) Judgment was giben foꝛ the Defendant. 


Francis Oily's Caſe, 


P Ndiament befoze the Cozoner Super viſum Corporis of Fiancis (2) WAR 
Oily of Berks, who had flainbimſeif with an Arrow ſhot out of a i 
Croſs-bow by himſelf; it was found that he in furore & inſania ſhot N 
himſelf with a Crols bow Arrow, Dans eidem ſuch a wound, in ſon 'N 
guleof ſuch a length, #c. whereof be died: Jt was removed into the | 
Kings Bench by Certiorari. Ind now Coventry, Attazney General, Wit 
moved foꝛ the reverſal thereof ; fir, becauſe it is Juratores per Sa- by. 
crament J. S, &c, and doth not ſay, Proborum & legalium hominum * 
Comitatus prædict. Secondly, becauſe it doth not ſay, Chat be druck j 
bimſelf; which is the Exceptionin the Endia ment, in Longs Cale, $'., 
Coke 5, fol.120, Ind foz theſe cauſes the Court beld the Endia⸗ ont. 
ment to be Uttious, eſpectally foz the firſt; and it was diſcharged | 
upon that motion without day given, becauſe it was ſaid, They * 
were very clear, 10 
Mmmm 2 Eardley {0 


* 


Termino paſchæ Anno viceſimo 


(3) 


(W) 


G) 


K rdley verſus Turnock, cujus principium ante Pag. 


Imi of Erroꝛ, the Judgment being affirmed, Cofts were 
tared bythe Clerk without motion in Court, which he conceivey 
ought to habe bern giben by the Court. But berauſe Duggelli⸗ 
on inCourt, that this Writ of Erroꝛ was bꝛought after Execution 
ſerved.and ſo, nat in delay of the Execution, (which appeared by Ex 
amination ; although it appeared not in the Recozd here certtfied,) 
it was held by all the Court, That no cos were to be given; Foz 
the Statute of 3 H. 7. doth not gibe any, but where Execution is de- 
layed by the TUrit of Erroꝛ: Wherefoze the Judgment being of this 


Term, it was appointed to be refozmed, and a Superſedeas to ſlay the 


Execution, 
Smith verſus Faldo, 


> Rror was b2yught in the Exchequer Chamber of Judgment 
Egvminite Rings Bench; and the Judgment affirmed, and 51, 
coſts aſſeſſed Pro delatione Execution, And the Retoꝛd being remanty 
ed, A Scire Facias was ſued again the Bail, to have Execution 
againlt the Bail, as well toꝛ the Pzincipal Debt, as fo2 the 5 1. coſts 
alleſſed; and upon two nihils returned, and Execution awarded 
againſt the Bail: Jt was now pzayed to habe a Superſedeas, becauſe 
the Bail is not chargable but with the damages and tuts of this 
Court , andnot with that which is taxed in the Exchequer Cham 
ber: And of that opinion was all the Court. Wherefoze a Superſe- 
deas was granted toavaid the intire Execution, and not onely foꝛ the 
— 2882 pꝛayed: Foz the Writ being entire, cannot 


Smith verſas Melfer. 


Perot a Judgment in the Common Bench, The Errozs al⸗ 


ſigned Ore tenus (which were inũſted upon) were, becauſe in Re- 
plebin Melfer made Conuſance as Bailiff to the Lady Wray: Foe 
that Sir William Wray her Þugband was ſeiſed in Fe of the Man⸗ 
noz of 5. And the Plaintiff held the ſaid Lands of Sir William 
Wray by Fealty, and 2 s. 7 d. Rent, as his very Tenant, and made 
a Feoffment of the Bannoz, to the uſe of himſelf and the ſaid Lady 
bis Wife foz their libes; and that Sir William Wray died, and foz 
the Rent of two pears arrear, after the Þusbands death, the Diſtreſs 
was taken. The Jaue was, That the Land was not within the 
Gift to the ſaid Laby ; and at the Niſi prius the Plaintiff was Nor 
ſuited. And Judgment being given foz the Defendant, Erroz was 
thereof bzought and aſsigned, becauſe the entitles ber ſelf to a Rent- 
Service from the Plaintiff by a Feoffment of the Mannoz, and 
doth not ſhow any Attoꝛnment. Sed non allocatur, Foz it —— 

ntende 


— 
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intended, where Feoffment of a Mannaz is pleaded, that all 
neceſſary Lircumſtances, viz, Livery and Attoꝛnment, are perfozm- 
ed: Foz otherwiſe it is noFeoffiment of the Pannoz, Second lp, 
That the Abowzy is not good; foz he made Lonuſance foz Rent to 
8 Lady, who is Tenant foz life, and doth not aber that ſhe is alive: 
Sed non allocatur, Foz the Conuſante being made in her right, it 
is ſufficiently averred that $e was alive; and there is nat any pꝛe· 
ſdent of ſuch' an Aberment to habe been made. It is allo neceſſart- 
ly tobe intended upon the JCue, which is Quod eſt & tempore quo 
Plaint, fuit infra feodum, 8c, Which is a Cuffivient Averment, 
that the was alive at the time of the Conuſance, and is neceſſa- 
rily tmplyed in the pleading: As in the Cale 13 Eliz. Dyer, Ad- 
huc Seiſitus, &c. Wherefoze the Judgment was affirmed, 


Jackſon verſus Bell, Mich, 19 Jac, Rot. 177. 


Eplevin, The Defendant avows foz Damage-feaſant in his 

Frixhold ; the Plaintiff ſhows, that the place where, is parcel 
of a great Field, called Waſtcheld in Thriskby, and 288 
habe Common foz a Meduage and two Acres in the ſaid Field 
Ubicunque & poſtquam blada & herbz ibidem creſcentia be reaped 
and carried away, quouſque the ſaid Field oz any part thereof be 
reſowen. Ind that ante tempus quo & poſtquam the Coꝛn in the ſaid 
Field was reaped and carried away from the ſaid places, at. He put 
in his Cattle. Levant and Louchant upon his Tenement, at. to uſe. 
dt. his Common there, at. And thereupon the Defendant demur⸗ 
red, firſf, Becauſe he ſaith Ante tempus, 8c, and dotb not ſay in 
which year the Field was Sown, and the Cozn carried away. Se- 
condly, It is not ſhown, that the ſaid Field oz any part thereof was 
not reſowi-; and then it is not within his pꝛeltription. Vide 
10 Ed. 4. Damport fo2 the Plaintiff mobed, That the Plea is well 
enough; foꝛ it ſhall not be intended to be reſown, unleſs the other 
hows it, at. But all the Court held, That the Plea is not good; 
fo2 he being confined within what time be is to have his Common, 
ought to ſhow, That be is within the time; otherwiſe, it doth not 
—— to uſe the Common: Wherefoze it was adjudged foz the 


Upchard verſus Tatam. 


Ction ſur Trover & converſion, Foz that the Plaintiff, 9 Mar- 

tü, 18 Jacobi, apud Chelmsford, was poſſeſſed of a Writing 
Dbligatozy, wherein ſohn Petchy and Thomas Petchy were obliged 
to the Plaintiff in 60 l. ſealed with the Seals of the ſaid John 
Petchy and Thomas Petchy, Ut de Scripto ſuo Obligatorio proprio. 
Et ſic poſſeſſionatus, 12 Marti, 18 Jac, loſtit. Ind that upon 13 Mar- 
ti, 18 Jac, at Chelmsford afozeſaid, it came tothe Defendants . 
5 y 


(6) 


(7) 


11 14 


— 


Termino Paſchæ Anno vicefimo, &c. 


by Trover : And that the Defendant, 20 Marti, 18 Jac, at Chelms- 
ford afozeſatd, converted it to his own uſe, Upon this Declaraticn, 
the Defendant demurred in Law, becauſe the date of the Bond ig 
not mentioned, noꝛ that it was delivered as their Ded; but with 
gut much argument, it was adjudged fo? the Plaintiff: Foz be nirdg 
not ſhow the date, becauſe it is (off, and the Defendant bath effopney 
it. And he is not torecober the debt, but damages therefoze. Se: 
condly, The Allegation, that it was Scriptum Obligatorium wherein 
they were obliged, hath Intendment ſufficient, that they delivered it 
AS their Dird. Wherekoze, Ft. N 


Termino 
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— 
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„Heini Trinitatis, Atiav' viceſims Jacost 
| Regis, in Banco "Regis 


Hunn and his Wife verſ#s Porter, 


Ction foz theſe woꝛds, Ctriſtian unn (the Wife of the Plain- 
tiff innuendo) is a Witch, and hath bewitched two of the Ser- 
vants of J. S. to death. After Uerdict foz the Plaintiff, it was 
bed in WE of Indy, that theſe words be not actionable, 
tecauſe it is not averred, ctr te wat ng in what matter 


ſhe was a Witch, Sed non allocatur „ Thar ſhe is4 
Witch, are 
Plaintrff, 


4 


41 


_ bag cit. 


Ridges and others ited prd co nod, they entred into tuch 
B D Lanier eo en 2 of J. S. & «am forti dilleiſed 
id aud exiſtens Iberum tenementum map refer to the time 
ne Nee 
adjudged tobe ill, and was diſchi 


Waters veyſus Bridges. ache 18 Jac; Rot. 1894. 


Eure Judument in the Common Bench in Debt, upon an Ar- 
bitrement of 340 l. ſuppoſing there were controverſies betwirt the 
Plaintiff and Bridges, and Eliz, his Mie, taꝛ dibers ſums of money, 
laid out fo2 the ſaid Bridge's- wife, at her requeſt dum ſola fuit. And 
Nat they ſubmitted — 4 — —— 
pꝛemilles, as tonterning xt chem ng, 
7 the pꝛemilles: And the Arbitratozs ded concerning 
img f up ieh en i f. be 0 Bebel, Yor 
ums of money laid out by 02 Elizabeth, Dum 
Xt cum inde requiſitus eſſet. "nd that all Siifts betwirt them 
ould ceaſe, Per quod a&io acctevit, to demand the 340 1. And that 
the Defendant Licer ſepius requiſitus bad not paid the 3401; Upon 
Non Debet pleaded and found foz the ff, and Judgment there- 
upon, Erroz was bzought andaſsigned, kirft, That tbe Detlaration 
is 84 of goed; he the fo? the 1 is boid; becauſe the Submilsion is 
erning Gurs laid out ta the Feme at ber 

whe 3 and the Irbitrement! is, Chat he thall pay 340 l. fo2 all _ 


actionable, Mere for Bren os gen by 


dittment was not adhuc exiſtens liberum - 


(1) 


(2) 1. 


(3) 
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Termino Trinitatis Anno viceſimo 


(4) 


(5) 


laid cut fo the Feme (omitting at her requeſ! mel ſoit is moꝛe then was 
ſubmitted; and at that opinion was all the Court. —_ 
Arbitrement is to pay 340 Il. Cum inde requifitus eſſet. So 
being part of the Agreement, there ought to be anexpꝛels requeũ al; 
leaged, and Licet ſepius requiſitus will not ſerve; and it is not like 
to Debt due upon a Bond o2 upsn Contram: Fcp there the Debt he: 
ing due by Spetialty oz Contract, niede nat aſpectal demand, but 
Licet ſepius requiſitus will ſerve: But being due by Arbitrement, 
—— requiſitus fuerit, It is not due, but accozding tothe Irbitrement 
pon ſpecial demand, Ind of — the Court; where- 
foethe Judgment was reverſed,  - - | 


Maby verſus John Shepherd, Executor of 1 Shepherd, , 


Ebt upan an fg2 nd. Shep D 
D. a: 185 A 


was TO In hac wa 10 d. 


dum chere! 

mund Shepherd Ene 1 
Non eſt factum Teſtatoris, Jury was tl 

the lald Edmund Shepherd the 2 Ind 1 now it was mo 
That notwithttanding the Uerhic fo the Plaintiff, yet the 
—— ought to be gh agatnit the ff : Foz he declares 


che, un De mag SIE Tf 


e C | 7 17 I UE I fr +4 
eee 
the Jury bath found it to be fd of the (a t 


dEc ung, 2 that v | 
not belp it, buth t 1770 to the 
Bond: , TO We mp 1088954 Aon or ni — per 


billam. Vide Dyer 279. Sei . e and ey 
Caſe, ante page. | 


Thomas Simpſon and John Simpſon wo u. 
Rror of 8 Judgment! Dirham, was, by 
þ cauſe i in an EjeQions Kone Fr Ant 1 xx; 


and fohn Sim a 
Commyn his Attqmep, and 


motheum Comms Þ FRED | = 
per curiam, po bode 1 e 105 pro 123 5 > 


tance ought to bade 2905 12 non = 
But Damport CH Ban, 9 3. Co 
ken ant in the Wr A ook bat it was not an any En 
Foz Prochine Amieę is a ys 8 Guardian and Prochine Ani 


1 


S 


4c Regis in Banco Regis. 


be both one, when admitted per Curiam; and they be termed ſo in 
our Books both ways. Ar d although the Entry is ad proſequendum, 
yet it is goodenough; Foz the Defendant may pzoſecute a Ven. fac. 
cum proviſo : Sa there is difference but in the terms only. And of 
that opinion was Chamberlain p#iſve Juſtice : But Lea, Doderidge, 
and Houghton to the contrary, That it is erroneous fo2 both cauſes : 
Foz a Gardian and Prochine-Amie are Diſlindt, Anda Gardian o2 Pro- 
chine-Amie may be admitted foz the Plaintiff; And the Prochine- 
Amie never was until the Statute of Weſt. 1. cap.47. and Weſt. 2. 


cap.15, And he is appointed in caſe of neceſiity, where an Infant 1s 


toſue his Gardian, oz be El 02 that the Gardian will not ſue 
foz him. And foz theſe cauſes he might be admitted to ſue by Gardian 
02 Prochine-Amie, where he is to demand oz to gain: But when he 
is to defend a Suit in an Action real oz perſonal, it ought to be always 
by Gardian, and the Gardian ought to be admitted by the Court, who 
map ant wer his miſpleading if there thould be cauſe, as 9 Ed, 4. 34. 
Ind therefoze the Defendant ought always to appear by Gardian, and 
not by Prochine-Amie,as Fitz. N. Br. 27. And their offices are ſeveral; 
therefoze the admittance of the Defendant by Prochine-Amie is er- 
roneous. Allo to admit the Defendant ad proſequendum, is ill and 
prepoſterous. Wherefoze the Judgment was reverſed. vid, 28 All. 
11. 27 Aſſ. Dy. 56, & 104. 


Termino 
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— 
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John Mayor verſus Richard Harre, 


S ſumpſit, Fo2 that the Defendant was indebted unto him in 
As l. Et fic indebitatus exiſtens, in tunſiberation inde aſſumpſit 

 ſolvere upon Requeſt 9c, After Non aſſumpſit pleaded and 
found fo? the Plaintiff, it was moved in arreſt of Judgment, That 
the Declaration was not god, Foz that he doth not bew fc2 what 
cauſe be was indebted, lo as the Defendant dath not know how to 
p:ovide him an Anſwer. And it is not a pzomiſe in confideration.of 
fozbearance till ſuch a day, oz ſuch a ſpecialpzomiſe ; Foz that might 
be good; and totbat purpoſe was tited Mich. Jac, betwixt Bucking- 
ham and Coſdes, That foz this cauſe Judgment was reverſed. And 


Elborow verſus Allen, 


A Ction upon the Cale. Whereas he was the ſon and heir of 
John Elborow and Anne his wife daughter and heir of John 
Travel, and had dibers Lands by deſcent from them of the value of 
2001, per annum, That the Defendant envying bis eſtate, ſpeaking 
of the Plaintiff and Katherine his wife, ſaid theſe wozds ; Shall 
Elborow his wife fit above my wife? He is but a Baſtard, Quorum 
prætextu he was much ſcandalized in his eſtate; and enfozced to gzeat 
erpences ta defend his title. Upon Nihil dicit, and zit ot Enquiry 
of Dithiages, and 5ol. Damages found; Jt was now mobed in 
arreſt of Judgment, That theſe woꝛds be not actionable, becauſe he 
doth not ew there was any ſpixch about his eſtate, o2 that he was 
about ſelling oꝛ leaſing out the Lands, noz that theſe woꝛds were 
ſpoken to ſcandalize his title. And although the Plaintiff ſaith be 
was ſcandalized in his eſtate, and that they were lpoken malictouſly, 
That was but the Clerks dꝛawing and inſerting; Foz it doth not 
appear that he had any tempozal loſs thereby, and therefoze not act: 
gnable, as Anne Davies Caſe is Co. 4, fol. 17. But all the Court 
beũdes Doderidge held, That theſe woꝛds in themtelves are ſcanda- 
lous and dangerous to cauſe his Inheritante tobe queſtioned, and fo 
the Plaintiff hath lard them to be in his Declaration, That be was 


put to gꝛeat charges todefendhts inheritance. But Doderidge ſirong- 
[y to the contrary ; That neither the woꝛds themſelves, noꝛ the mane * 


ner of [peaking of them do impoꝛt any ſlander but obliquely ; ar 
K. 
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Alegation cf the Plaintiff wall not belp ibem. But the other chzte 
Judlices being againſt him, it was abjudged foz the Blaintif, 


Sir John Ferrers and Sir John Curſon verſas Sir Richard Fermor 
and others, Trin; 17 Jac, rot, 246; 


TD Ebt foz 400 l. fo the Rent of two years arrear upon a Leaſe 
/ of 21 pears made to the ſaid Sir Richard Fermor and others, 
rendzing 200l, per annum, of the ano? of Blechingdon by John 
Poory, Who after conveyed the Reverſion to the Plainniffs, who, foz 
chat the Rent of two years was unpaid, bzought the ſaid Action, 
Upon Non debet pleaded, and a Spectal verdict, the Caſe appeared 
thus: John Poory let this Land foz 21 years, rendzing 200 l. per 
annum; Afterward it was cobenanted by Jndenture betwirt tbe 
Lecſo2 and Led and others; That a bargain and ſale chould be made, 
and a Fine levied to the Leue and to others and their beirs, to the uſe 
of them and their heirs, to the intent a Recovery ſpould be ſuffered 
8gainſt the Conuſes, with Uoucher of the Leſſer, who ſhould vouch 
over the Common Ucucher,to theuſe of the Plaintiffs and their heirs, 
The bargain and ſale was made by Dd enrolled, and a Fine levied, 
and the next Term the Recovery ſuffered attoꝛdingly. And whether 
upon all this matter the term were extinguithed, oz in efſe, was the 
queſtion. Foz it was agzfed by Council on both ſides, and by all the 
Court, That if a Fine 02 Feottment be to Ledſte fo years, tothe uſe 
of a ſtranger it ſhall not extinguiſh the term: but it is ſaved by the 
Statute 27 H. 8. which executes the poſſeſſion ng to the 
Uſe, and ſaves all Rights, Etates and Intereſts. And as at the 
Common Law, if a Cermoꝛ takes an Eſtate to Tiſe, be (all not be 
compelled in Equity to exetute the Efate, but his term ſhall be ſaved 
nnto him: So the Statute doth not intend to pzejubice ſuch whs 
hade Eſtates, but to pzeſerve them. But here the doubt was, be⸗ 


cauſe by the Fine lebied, and Bargain and Sale made, to the uſe 


of the Leſſer himſelf and others, foz a time, to the intent a Retobery 
ould be ſuffered ; (The term being dzowned and ertintt faz the time, 
until Recovery ſuffered) whether it hall now be revived ? And all the 
Court reſolved that it ſhould: Foz the Bargain and Sale, the Fine 
and Retobery, are all but one Acurance ; And the Recovery being 
executed (which is gzounded upon the Covenant) is quaſi a Con. 
veyante to tbe uſe, ab initio, wherefoze within the equity and in- 
tention of the Saving in the Statute ; and is all one in Judg⸗ 
ment of Law, as a Feoffment to an Uſe, Wherefoze thepreſolbed, 
That the Term was not expired, but both Term and Rent were 
tebibed ; And adjudged it foz the Plaintikk. 


Caſtle's Caſe; 


O02 Innocent Caſtle was indicted, Fo? that be twk upon bim 

/ to be a Juſtice of Peace within the County of Buckingham, 
tit having Lands to the value af £ l. per ann, And ſent his Marrant 
| nnn 2 to 
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(4) 
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tu babe one befoze him to find Sureties foz the Peace, ac. Except: 
ons were taken ta this Endiament ; Firt,That the Statute appoints 
a Penalty at. which is to be recovered by Bill, Plaint 62 Jnfoz 
mation, ec. therefoze not by Endictment; And it was no offence 
tefoze, And ok this opinion was the Court, That when a Statute 
appoints a penalty fo2 the doing of a thing which was no offence be: 
foze, and appoints how it wall be recovered, it (hall be punithed by 
that means, and not by Endicetment, A ſecond Erception was 
taken, becauſe it is not ſhe wn that be had any Commiſkion, 02 did 
any att by vertue of a Commiſſion, And it was beld alſo, that fo; 
this cauſe it was ill. Wherefoze he was diſcharged, 


Harflet verſus Butcher, Trin. 20 Jac, rot. 


3 Fo2 that the Defendant by Indenture upon a Leaſe 
made unto him of an houſe, covenanted, That he would from 
time to time during the term, after the moneths monition, ſuftci- 
ently repair, and at the end of the term leave it ſulũtientiy repaired 
to the Lefſoz, t And foz nor leaving it ſufficiently repaired at the 
end of the term. the Action was bzoughtz And he ws in what parts, et. 
Upon this, the Defendant demurred, becauſe be doth not alleage, 
that de foz thꝛee moneths befoze gabe notice unto him of the delecte, it. 
But without Argument it was reſolved, That the Declaration was 
grod notwithſtanding that exception ; Foz the clauſe, To leave ic well 
repaired at. the end of the Term, is Diſtinct by it (elf, and doth not 
depend upon the fozmer clauſes ; For he ought to leave it ſułũti 
repaired, without notice, at bis peril ; And the notice within 
moneths, refers only to the —— within the term, wherets 
be is not tyed without notice thz# moneths befoze. Wherefoge it 
Was adjudged foz the Plaintiff, 
Abbot and Alice his wife verſus Blofield. 


Sſumpſit, Whereas the Defendant receibed of the Plaintitla 
money by the hands of the Plaintias wife,4c.That the Defend 
ant in conſideration thereof pzomiſed unto them to pay it at ſuch a 
day, and alleageth the bzeach.fo2 non paiment. Che Defenadne pleaded 
Non aſſumpfit, and found faz the Plaintiff; and mobed in arreſt of 
Judgment, That this Pꝛomiſe is void, being foz monies of the 
Baron and Femes : And ad damnum eorum cannot be; Foz a Feme- 
covert tannot EET ow And although it were ob 
jected, That it monies due to the Feme dum ſola fait, a2 fo? 
Rent during the coverture, Jt was held, That it Gall not be ſo in · 
tended without it had bien ſhewn. Mherekoze it was adjudged foz 
the Defendant. | 
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Slater werſws Stone, Hill, 19 Jac, rot. 


$a CUhereas be by Indenture let and demiſed an houſe (7) 
in Barleyburſt to the Defendant fo; 21 years from Michaelmas 
following, and the Defendant covenanted quod ab & poſt emendati- 
onem & reparationem dicti meſſuagii by the Plainttf, bis beirs 
and aſigns, Þe at his pzoper coſts and charges as nerd ſhoukbrequire, 
bene & ſufficienter repararet & ſuſtineret the ſaid Meſſuages during 
the ſaid term, and lo at the end of the term would leave them well 
and ſufficiently repaired. And alleageth the bzeach, That at the time 
of the Demile, and beginning of tbe term, one Pobe-houſe parcel of 
the —— in god and ſufficient reparations, And that the 
_ endant —7 — —— term ſuffered it — ſtand — 

02 à year, whereby it became bery ruinous, and afterwards pulled 
it down, lo as it became of no balue. The Defendant pleaded, That 
be dib not ſuffer it to and uncobered, noꝛ pulled it down #c. And 
thereupon they were at iMue, and found for rhe Plaintiff; and moved 
in arreſt of Judgment, That the bzeach is not well aſſigned : Foz 
the Covenant is, That ab & poſt the Plaintiff hath repaired it, that 
he would maintain it in reparations, So the Defendant is not to repair 
it, until the Plaintitf hath ff repaired it. And of that opinion was 
the whole Court (abſence Lea.) And Although it was objected, That 
the Plaintiff having alleaged it ta be in god reparaticns tempore 
dimiſſionis & in initio termini, needeD not to repair it, when it was 
not neceſſary 2 But that refers to all of the houſe which re- 
quire reparation, Bet non allocatur : Foz the Court held, That the 
Covenant being, Quod ab & poſt reparationem by the Plaintiff, then 
he would ſuſtain, &c. It is conditional, That the Plaintrff ought fir 
to repair it. So although it were in gwd reparation at the begin- 
1. it afterwards happen to detay, 1 firſt to repair 
it, befoze the Defendant is bound thereto, de it was adjudg- 
ed foz the Defendant; 


Sir John Appeſley and Sir John Key verſus Ive. 


Udica Querela to be n (8) 
Bench in a Scire fac. -upon a (ance of 400 l. in the 
Common. Bench as Bail foz John de Griſe, whetein they all were 
bound, That if the ſaid John de Griſe be condemned at the Suit of 
the ſaid Ive, he (ould either pay the Condemnation, oz render bis bedy 
befoze ſucha day, (As the Bail in the Common-Benth is always in 
a lum certain accozding to the Debt oz Damages in thetUnt; but 
in the Rings · Bench there is not any ſum therein mentioned.) Judg⸗ 
ment being giben in the Sci. fac. upon that Recogniſance, zit of Er- 
ro? was bzought upon that Judgment, and the Judgment affirmed; 
{ afterwards a Wat of Erroz was bzought upon the pꝛintipal Judg: 
\ ment, which was reberſcd. And bereupan Audita Querela was 
brought : Foz it was held by all the Court, That the ird Judgment 
" reverſey, 
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reverſ?d, isnoreverſal of the Judgment in the Scire fac.becauſe it is 
acollateral Judgment by it ſett. But pet it was beld by them, That 
it is god cauſe foz an Audita Querela, Foz it is quaſi dependant 
upon the fir Judgment, and the firſt Judgment is the cauſe that he 
is charged by this Recogniſance ; And the cauſe of the Charge — 
taken awoy, it is reaſon the Bail ſhould habe their remedy to be if- 
charged from the Execution upon the Recogniſance, and the Judg- 
ment thereupon. Agzieable to the caſe put Co.8, fol.143. If a Ke: 
cobery be in Debt againſt a Japloz upon an Eſcape, and afterward 
the firſt Judgment is reverſed, the Japloz ſhall have an Audica Qye- 
rela, vid. the New Book of Entries 87, Audita Querela by the Bail 
after Judgment againf him foꝛ Debt, upon a Scire fac. becauſe he 
was within age at the time of the Bail; and by the Audixa Querela 
be was diſcharged. 


Heaton verſus Harleſton, Trin. 19 Jac, rot. 85. 


Pf Jevtone Firmæ. The Plaintif declares,Whereas I. S. by Inden 
ture 9 Junii 19 Jac, dimiſiſſet &c. ſuch Land to the if, 
Habendum terminum predictum a die datos figillationis & deliberati- 
onis Indenturæ predictæ, fo thte years; virtute cujus, the Plaintiff 
10 Junii 19 Jac, entred and was poſſeſſed, until the Defendant the 
ſame day ejected him. The Defendant pleaded Not guilty, and found 
again him; And now movedin arreſt of Judgment, That the De- 
claration is not good, becauſe neither the day of the date, noz of the 
enſealing and delivery of the Indenture are mentioned; Do as there 
is not any certainty in the Declaration when the term ould begin, 
Sed non allocatur: Foz when the Uerdic bath found him guilty upm 
the Declaration, and the Ezectment, is alleaged accozving to the 
Declaration, it map well be intended, That the Jndenture boze vate 
and was ſealed and delivered the day mentioned in the Declaration 
of the Leaſe, Wherefoze it was adjudged fo2 the Plaintif. 


Stamp verſus Parker, 


PJ<ftione Firmæ. After Uerdict at the Niſi prius foꝛ the Plaintif, 
The Defendant at the day in Banco pleaded a Releaſe from the 


. Plaintiff betwixt the Uerdict and the dap in Banco, and thews it to 


the Court. And whether be thould be received thereto, was the que- 
ſtion: And reſolved, That he bad not any day to plead it, noz had be 
any remedy but by Audica Querela, if the Plaintiff ſued Execution. 
CUberefoze it was adjudged toz the Plaintiff, 


Preſcot verſus — 


D=: upon an Obligation with a Condition to pay 240 l. he 25. 
day of May next enſuing , (the date of the Bond beingthe firſt 
of May :) And whether it hculd have relation to the moneth of May * 
next following, and ſo a pear after, oz to the ſame meneth _— 
t 


il 


— 
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the Bond was made, was the queſtion : And adjudged it ſhould be re- 
ferred to the 15. day of the fame monetb, being a foztnight after the 
date, and nat to May in the year following. TWherefoze it was ad- 
judged foz the Plaintiff, nd this matter being moved in arreſt of 
Judgment, That the Action was bzougbt befoze the Dbligationfoz- 


feited; Jt was held, That Next following Gould refer to the day, 
and — to the moneth. And Erroꝛ being bought, the parties com 
pounde $ 


Scavage verſus Parker, 


PJ<ftione Firmz of a Leaſe of Lucy Lady Griffin, 7 Jan, 19 Jac, 
by Jndenture dated 6 Decemb, 19 Jac, Habendum a die Datus 
Indenturæ prædictæ. Upon Not guilty pleaded, and Evidence to the 
Jury, the Leaſe was ſhewn bearing date 6 Decemb, 19 Jac, and the 
Habendum was à tempore confectionis Indenturæ. And becauſe A die 

tf detlares, Jt was inti miſtaken his 
Aion. Wherefaze the Plainciff was Nonſuited. 


Chamberlain. verſas White and Goodwin, 


- A Ccion fe: wos: Fae that they two ſpabe theſe words of the 
X Plaintiff; Thou haſt the Plate of J. S. and we will charge thee 
wich chat Felony; After Uerdict upon Not guilty, and found foz the 
Plaintiff, it was mobed in arrrũ of Judgment, That the Action 
lies not jointly again them; Fox ebe ſpeaking of the one, is nut the 
ſpeaking of the other: wherefoze they ought to babe bien ſeverally 
ged. And it was thereupon adjudged fo2 the Defendants: 


Calthorp verſus Newton, Trin. 20 Jas; rot. 


y The parties being at iNue upon a Venire fat. awarded, 
Twenty fibe were returned, and at the Niſi prius Twelve of 
them were ſwozne, whereaf the line andcwentieth per ſon was one: 
And koꝛ this cauſe, it was moved in arreſt of Judgment, and held to 
be an ill Trial, and got aden by the Statute ot Jeofayls, But the 
Court held. That alchough Twenty &ve were returned, and Twelve 
of the url Twenty four had ixen warne, and nat the twenty fifth per 
ſon; it had bern well enough, and aided hy the Statiite: But as the 
taſe now is, it ia a miſ-trial; and nut warranted ta [wear the twenty 
lich perſon, here laꝛe a Vas, fac. de novo was awarded. 


Bull werſus Wheeler, 


”Rzor of a Judgment i Canterbury. The Exxoꝛ aſügned and 
inũiſled upon, That in Debt upon an Obligation again} an 
Executoz foꝛ the perfozmance of Covenants in a Leaſe made unto 
the Teſtatoꝛ, the bzeach was aligned in the time of the — 


* 


(13) 


(14) 


——— ů— I ——— — — — — 


648 


on 


nn 


F ˙¹w-Fw̃ >. 


Termino Michaelis Anno vice ſimo 


(16) 


(17) 


fo2 not repairing of an Þouſe; and Idue being found againg rhe 


Defendant , Judgment was, Quod recuperet the Debt de bonis 


Teſtatoris, {i &c, Et fi non, tunc de bonis propriis, Where it was 
alleaged, That in as much as thts bzeach is declared to be by the 
Exetutoꝛ himſelf.andin his default, the Recovery ougbt to have bien 
as well fo2 the debt as fo2 the damages de bonis propriis : Ind a pꝛel⸗- 
dent was cited in the New Book of Entries to this purpoſe. But all 
the Court held, if there were any ſuch Pzeſident, it is not Law: Foz 
the Exetutoꝛ is chargeable in Debt by the Lovenant made by the 
Teſtatoꝛ, and therefoze thall be charged only foꝛ the Pzincipal with 
the gods of the Teſtatozs; and by no act oz falſe plea ſhall he be 
charged de bonis propriis, but where he pleads the falſe plea of Ne 
unque Executor, which utterly -ouſts him from the benefit of the Te- 
ſtament. Mherekoꝛe the Judgment was affirmed. 


Burton verſus Brown, Leſſee of the Lady Platt. 


| F Jectione Firmæ. Upon Demurrer, the Caſe was, That Sir 


Hugh Platt had a pirte of gꝛound oz Garden-plot, and let it witg 
Juxon; Afterward Juxon aſſigns this Leaſe to Ireland, and Ireland 
builds upon part of the Garden plot two Þouſes, leaving a ſufficient 
Garden: And afterwards Sir Hugh Platt lets to the Caid Burton 
the Plaintiff, All that Garden- plot or peece of ground late in the Te- 
nure of Juxon, and now in the tenure or occupation of Ireland. Fi 
whether the Garden plot and Þouſes then in the occupation of Ireland, 
Oꝛ only ſo much of the Sarden plot as was not built upon, paged, 
was the queſtion. And it was beld by all the Court, That all the 
Garden, as it was in the tenure of Juxon (although it was alter ward 
built upon) did paſs: Foz the Leſtoꝝ voth not —— — 
is done by an Under tenant, and therefoze by intendment leaſed it 
as entirely, as he firſtdemiſed it to Juxon ; all which was in 
bis occupation, and the Þouſes which were built after the Leaſe 
made, did well paſs. | 


Stone verſus Smalcombe. 


Ction fo woade, Whereas the Defendant being arreſted by 

a Warrant made upon a Latitat, directed tothe Sher if of Mid- 
dleſex; Chat the Defendant ſpake theſe wozds, This is a counter- 
feit Warrant made by Mr. Stone (innuendo the Platntiff had fozged 
that Warrant.) After Uerdict upon Not guilty, and found foz the 
Plaintiff, it was moved tnarreft of Judgment, That theſe wozds 
be not actionable : Foz it is not alleaged, That he fozged any War- 
rant; Noꝛ is it any Fozging within the Statute of 5 Eliz. But 
it was held by the Court, That the Action lies: Foz, in ſaytng It was 
counterfeit Warrant made by him, it is intended to be tounterfeited 
by bim, and a great ſlander. 
Plaintiff. 


Rowland. 


„ „ — ic ot  qA era na a _ _ 
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Rowland verſus Doughty, Trin. 20 Jac, rot. 


Jectione Firmæ of a Leaſe.from John Stringer and Fortune his 
-wife, of Lands in Chaddeſton, foz thete years. Upon Not guilty 
pleaded, a Special Uerdict was fofind, That Henry Scatergood 


was ſeiſed in Fir of one moyetie in poſſeſſion, and of another mopetie 


in reverſion, expectant upon the lives of John Scatergood his father, 
and Margaret bis Feme. And ſa ſeiſed, made his Mill in theſe woꝛds: 
I will, Thai Fortune my wife ſhall have to her uſe and occupation 
All that my Living which I now do occupy, fo long as ſhe do keep 
my Name, until lach time as my ſon J. S. ſhall come to the age of 
21 years; And that then ſhe ſhall have the Thirds of all my Living. 
Item, Iwill, That er my ſon ſhall have all my Lands in Chaddeſton; 
And if he die without iſſue, Then I deviſe the ſame to my daughter, 
The Deviſoz'dies; John Scatergood the father and Margaret the 
wife die; Fortune the Feme enters, and after takes to buſband Tho. 
Stringer the Leſſdꝛ: J. Scatergood enterę, and infeoffs Charlton under 
whom the Defendant claims and occupied all: And Tho. Stringer 


and his wife entred, and made a Leaſe of the third part to tie 
Plaintiff, who bzought an Ejectione Firmæ. And it was found, that 


the Deviſo? had not any Tenements but a Farm, in Chaddeſton, 
whereof the Land in queſtion was parcel ; And an actual Entry 
was found. And whether the Feme after his death wall have the 
third part of all; Oꝛ but the third part of the moyetie which Henry 
Scatergood himſelf occupied; Oꝛ no part, becauſe he married be- 
foze the full age of the Deir, and ſodetermined her own ellate, was 
the Nueſtion. And all the Court reſolved, That ſhe ould babe a 
third part of all, the wozds of the Mill being well weighed: Fo? 
the firſt woꝛds gibe all, which was in his occupation, which was the 
moyetie of all, during the minozity of his ſon, and it He kept his name 
(i.e, if the libed ſu lung a widow) by the woꝛds, All this my Living 
which I now occupy : And after marriage, oꝛ full age, That ſhe ſhould 
haye the Thirds of all my Living: which extends to the reverſion, anv 
to the polleſſion: Foz that clauſe is not referred to that which he 
ottupied, but it is to his Libing; And that which is in reverſion, is 
in tommon parlance his Living, and is as much as if he had ſaid, 
All his Farm, And this Devile to the Feme is not controlled by the 
wozds ſuble quent of the Debiſe to his Son, having but that Farm 
62 Living: And although che determines ber firſt eſtate by marriage, 
pet that doth not deſttop the ſubſequent Deviſe. Wherefoze it was 
adjudged foz the Plaintiff, That be (ould recover the Third part. 


Noyes verſus Hopgood, 


Deb. upon an Obligation ko: Eighty pounds, Conditioned 
foz the perfozmanice of dibers Coveriants contained in Arti- 


(. Jtes of Agztement. The Defendant pleaded , That it was 
agzed betwirt the Plaintick and the Defendant > That be 
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ould gzant an Annuity of 5 I. cut of ſuch Landfoz life, indiſcharge 
of that Bond: which Gzant he made accozdingly, and the Plaintix 
accepted it in diſcharge of that Bond, qc. Whereupon it was de⸗ 
murred; And without argument, upon the fir motion adjudged foz 
the Platntif: Foz it is vut aLoncs?d and verbal agriement, which 
can never be a diſcharge of a Specialty. 


Sir George Savile verſus Richard Thornton, 


|: ex Impedit againſt the Biſhop of Lincoln and Richard Thorg- 
con, foz Diſturbing him to pꝛeſent tothe Church of Barroughly 
inthe County of Lincoln, ' Foz that he was ſeiſed in fte of the Advow: 
Con-of the laid Church as in gꝛols, and pzeſented James Thornton, 
who was admitted, tnffitured and inducted; And by his death the 
Church being void, it belonged unto him to pꝛelent zt. The Biſhop 
pleads, That be claims nothing but as D2dinary, at. and Fudgment 
againſt him, Richard Thornton pleads, That he is Parſon impur- 
ſonee of the laid Pzeſentment of John Thornton, who is yet alive at 
B. afozeſaid, And that the Plaintiff ought not ro maintain this Anti 
on: Foz he ſa!th, That long time befoze the Plarntiff bad any Lan 
to do with the laid Advowſon, the Pꝛioꝛ of Okey was ſeiſed there 
in fir, and pzeſented thereto Tho. Gooding, and after that gꝛanted 
the next Avoidance to K. M. and afterward ſurrendzed his paſeſ- 
ſions to King H. 8. who was ſeiſed thereof in Fir , and after 
ward the Church became void, and R. N. the Gzantie of the nert 
Jboidance pzeſented rhereto one Dickenſon. That H.8. died ſetſed, 
and it deltended to Ring Ed. 6. and from him to Muien Mary, 
and from ber to Q. Eliz. who was ſeiſed thereof in Fee in jure Coronæ; 
And the Church became void by the death of Dickenſon, and ge 
p2eſented one Buttry; And that the Church became void by his re 
ſignation, and the Quien thereupon pzeſented John King , who was 
admitted and inſtituted; And by his death the Church being void, 
the Plaintif pzeſented by uſurpaticn the ſaid James Thoraton, 
who was admitted, inſtituted and induged : That the ſaid 
Quien Eliz. byed ſeifed, and it deſcended to the Ring who now 
is, who by his Letters patents gꝛanted the next Avoidance to John 
Thornton, who by the death of James Thornton pꝛeſented him, and 
that he was admitted, inſtituted and inducted; Et hoc &c. The 
Plaintif repltes and takes pꝛoteſtation of the Seifn in F of Muten 
ary, QuenEliz; and the Ring who now is; And fo2 plea, con- 
feſling the Seiun of the Plaintiff, and the Sꝛant of the next Avoid 
ante by him, and the Pꝛeſentment thereby; and the Seiſm of Ring 
H. 8. and Ring Ed. 6. And that Ring Ed. 6. by his Letters patents 
Anno quarto Regni ſui gzanted that A owIon to Sir Tho. Wyat in 
Fer, who g2anted it to the Plaintiff; Ind that Quien Eliz. made 


the ſeveral Pꝛeſentments alleaged in the count by Lapſe ; and after: 
wards the Church being void, the Plaintiff pzeſented the laid James ( \ 


Thornton, by whole death the Church being again void, it belongeth 
unto him to pꝛeſent: Wherefoze at. ndrraverferh the dying 3 
of 
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of Ring Ed. 6. And thereupon the Defendant demurred: Fir, 
Becaule the Pzotefations are ill and repugnant. Setonbiy, The 
Traverſe is not god: Foz be traverſerh the dying leiled of King 
Ed. 6. and doth not traberſe the Seifin of Munn Mary and Quirn 
Eliz, and their dying ſeiſed; Noꝛ traverſerh the Pꝛelentments al- 
leaged by reaſon of their Seil in Fer, but anſwers them by reaſon 
of the Pꝛeſentations by Lapfe: And upon theſe points it was 
arguedin the Common-Bench, and Judgment given fo? the Plaint⸗ 
iff; And thereupon Watt of Erroꝛ bzought, and the Erroz was here 
aſſigned in the matter of Law. And it was now thts Term agzæd, 
That this Quare Impedit is bzought againſt the Intumbent withaut 
naming the Patron ; And it is averred that the Patron is alive: 
Ind therefoze the Declaration not being god, Judgment cught to 
have bien again the Plaintiff, And in pzeof hereof were cited 
3H 4. 2. 42 Ed. 3. 7. Co. 7. fol.25; But it was thereto anſwered, 
That this peradventure might have bien a god Plea, if he ha 
pleaded it in the Common-Bench, and bad relied upon it withaut 
— ober, lo as the Plaintiff might have anſwered thereto, 
t this can never be aſſigned foz Erroz ; Foz it 1s only to the 
Wait, and pꝛobes the Wit abateable, and it is not abated in facto; 
And nothing ſhall be amgned foꝛ Erroz concerning the Wzxit, but 
that which pꝛobes it to be abated in facto. Alo this was not pleaded 
after the Jmparlance : And foz that be in his Plea doth not rely 
thereupon, but barb pleaded another in bar, and ſo bath relinquit- 
ed bis Plea to the Wait, and the Plaintif hath not anſwered 
thereto: And then revera his Plea in bar is not anſwered, when 
he doth not rely upon it, but pleads ober in bar. And therefoze. it 
cannot be aſſigned 'fo2 Erroz, vid.13 H. 8.13. 14 H.8.29, 22 E.4.35, 
18E.4.25, Secondly, Jt was ſtrongly argued, That the Traverſe 
is not geod; Becauſe he traberſeth the dying ſeiſed of Ring Ed. 6. 


and both not traverſe the Seiſin of Mutn Mary and Quten Eliz, 


no? the Pꝛelentments alleaged in the bar, by reaſon of the Serfin 


in Fe, it being the pꝛintipal matter of the bar. But the Court 


held the Replication to be well enough: Foz, the dying ſeiled is the 
pꝛincipal matter traverſable, the other matters are but confequents 
thereof ; And the Plaintitk bath liberty to traverſe any part of the 
Defendants Plea. And the Pꝛeſentments alleaged are well ton 
keſſed and aboided, when be chewed that they were Pzeſentations 
by Lapſe, and not by reaſon of any Seiſn in Fte: And of neteCity 
be was toanſwer unto them. And althcugh it were objected, 'Tbas 
Peeſentations cannot be anſwered by Collations made; And that 
Peeſentment by Lapſe in the Kings caſe, is not any Collation, but 
a Pzeſentation, and ſo always barb bien pleaded; Foz be pꝛeſents 
as Supzeme Patron, vid. 33 H. 6.2. 7 Ed. 4. 20. Therefoze Rule 
was given, That Judgment ould be affirmed, But betaule it was 
alleaged, That Sir George Savile Mlaintiff in the firſt Action is 


} pendant the Plea, the Entry of the Judgment was Uayed. 


Dodo 2 Aunſel 


je" —— 


65 Us Termino Michaclis Anno viceſimo, &c. 
Arundel verſus Gardiner, Trin. 19 Jac, rot. 188. a 
(21) Sſumpſit. MAhereas the Defendant had a Fieri fac. foz 61 1, of 


the gods of John Layer, and delivered that Wait to the She, 

riffs of Norwich, to whom it was direned to execute, and affirmey 

to the Plaintiff, That the Woollen cloth in the Shop of Chriſtopher 

Layer were the Wares of John Layer, and liable to Execution fo; : 
the laid Sum, and required him to exetute it: That the Defendant a 
adtunc & ibidem, in conſideration he would ſeiſe the (aid Cloth fox 
the ſaid Execution, aſſumed to the Plaintiff, Thar he would enter 
Bond to the Sheriffs of Norwich, when be ſhauld be required, in 
any reaſonable ſum, to ſave them and the Plaintiff harmleſs again 
all perſons foꝛ entring into the ſaid Shop, and taking Execution of 
the ſaid gods: And alleageth, That be gibing credence ta that pzo 
miſe, entred into the laid Shop and took E recution of the [aid gods; 
And that foz this cauſe Chriſtopher Layer ſued' him in Treſpaſs, 
and recovered 171, in Damages and Coſts; Ind that the Defendant 
licet ſæpius requiſitus, bad nat entred into any Bond to the ſaid She- 
rifs, ct. Upon Non aſſumpſit pleaded,and found foe the Plaintit. It 
was moved tn arreſt of Judgment, firſt, That this pzomiſe upon this 
conſideration is againſt Lam, to take Execution of ges wich wert 
not the Defendants, and to ſave him barmlefs againd all perſons; 
and therefoze is not geod, 2 H. 4. Sed nonallocatur: Im he hewing the 
geods,and requiring the Sheriff to do Execution.it is reaſonable chat 
be ould ſave them harmlels, and a pzamtſe ra thar purpoſe is gud 
enough. A ſetond Exception was, That this promiſe is untertiin 
to give Bond in areaſonable penalty, and it is not agard what it 
ould be, and therefoze void. Thurbly, betauſe it is Licet @yin 
requiſitus, he hath not entred inta Bonds And he doch not ſhew by 
whom the requeſt was made. Fourthly, becauſe he doth not <ew 
that be tendzed a Bond unto him: Foz be being toenter mta Bond 
upon-requeſt, e who would have the Bond ought to make it ready 
and to require it, ge, Sed non allocantur: But Judgment was given 
foe the Plaintiff, 3 1 
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Treſwell verſus Middleton, Hill, 19 Jac, rot,965, 


Rror of a Judgment in the Common bench in debt foz 421.95. 3d. 

and declares upon ſeveral Accompts of divers ſoꝛts of Wares 
ſold foꝛ divers ſebezal ſums, and upon ſeveral retainers at ſe- 

—— —. and among others, That he 
Gould retain one J. S. the Plaintifs ſervant, to woꝛk with bim fox 
(be: days, capiendo pro falario ſuo, pro quolibet die 2 8s. quod 
Actio accrevit to demand 10s, And ſo attompts of ſeveral Mares 
bought, and ſeveral reteiners and ſeveral ſums lent, amounting 
toto to 42 l. 9s.. The Defendant pleaded Non debet, and found 
quod Debet 30 I. inde, & quoad reſiduum Non deber, tid Judgment 
given ka the Plaintif, and Erroz thereof bzought and alſigned: 
Firſt , becauſe the Action lies not ſop the Wager fog the retainer 
the Servant to wozk with the {o2 abe days; Fm it 
not alleaged that be did the ſervice foz bis aller, but foz himſelf; 
the retaining is of the Servant koꝛ his own p2zoper labour, and 
a Contract with bim : nd it it were the retainer of the Servant 
command and appointment of his Maler, be ought to have 
that be retained the Paſter, and not the Servant; Foz then 
gg to habe counted: accozdingly , That he retained the 
who by r And al that 


einen was a Serandly, The Action of Debt 
parcels, The Jury a la wid of 301, Et quoa 


—.— Non debet, and not finding-foz which: of the Contracts oz 
Retainers Quod debet; (So as the cannot know foz 
which he is condemned, and foz whirþ acquitted,. and thereby might 
pleadit in bar to other Aion, oz habe an Attaint if it be falſe.) Foz 
theſe cauſes the Uerdin is nat geod, and the Judgment thereupon is 


wann the Juagment was reberled, 
| Bradford verſus Ramſey, Tin. 17 Jac, rot,945. 


Rrot of a Judgment in the Common Beneb in an Action upon 

the Caſe ſur Trover, The Erroz was aſſigned, becauſe William 

1 brown of Harmthorn was returned upon the Venire fac. And upon 
the Diſtringas, one William Browtr pf Harmthorp was returned and 


ſwome. So he was not the ſame perſon who was returned non 


exronegus 2 And of that opinion — — (abſence Lea) 


(1) 


(3) 
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the Venire fac, (And in truth there was not any ſuch Uillage ag 
Harmthorn, as was in the Declaration) So it could not be amended, 
But all the Court (beſides Houghton) held, That the alteratign 
of the Name of the Uillage is not material: Foz a man may by 
intendment have two babitations, and map remove and alter his 
habſtation after the Ven. fac. returned, which is not material ng; 
examinable ; but the Trial is grod enough, as it is in the Cale be: 
twixt Stanhop and Stanhop, quod vide ante pag, But variance 
in the Chiſttan oꝛ Sirname is material. TWherefoze this was not 
allowed to be an Erroz. A ſecond Erroz was aſſigned, Becauſe 
the Wzt-was, Quod fuit poſſeſſionatus de diverſis bonis & carallis 
ad valentiam 20 1, and loft them, which came to the Defendants 
hands, and be conberted them. And the Wit doth not mention any 

cds in ſpecie; But the Declvration was, Quod fuit poſſeſſtonatiʒ 
Te duobus cadis de Claret wine, and one Þogthead of White-wine, 
and doth not mention any balue, So the Wait and Detlaration do 
not mirt, noz doth-it appear that the Declaration. is founded upon 
this Wzit. And when the Declaration baries' from the Whit in 
ſubſtance, it is not aided by the Statute of 18 Eliz. And although 
the Statute helps where there is not any Dzxginal, oz that the On 

inal be varied in fozm, pet it doth not ſo whete the Daiginal varits 
rom the Declaration in matter of ſubſtance ; as it is held Co. lib. . 
fol. 37. Biſhop's caſe. Sed non allocatur : Id they held, C 
Ad valenciam is not matter of ſubtance in the Declaration; and 
being after Uerdic, is aided by theStatute. Wherefoze the Judg 
ment was affirmed. | 


Royſton verſus Eccleſtdn, 


EV re Firmæ de una domo & uno pomario, &c. After Ue diu 
it was moved in arrest of Judgment, That a Precipe lieth not 
de Domo, Fo: non conſtat what it is; But be ought to demand 
Meſſuagium: And that a Precipe lies not de Pomario, But he ought to 
demand it by the name of a Garden: lo this Action which is to recover 
the polſefſicon,ought to habe bern as tertain as a Precipe, and attuding 
to a Precipe. Sed non allocatur: Foz it is but an Attion of Trei- 
paſs in its nature; And therefoze as Crelpals lies Quare domam 
fregit, 02 as Wale lies de domibus, ſo this Action lies, And it 
bath den adjudged , That an EjeQtione Firme lies of a Cloſe, 
giving it a name. So here being a tondenient certainty, ſo. as 
the Sheriff map deliver poſſeion * And foz the fame reaſon, the 
Action bzought pro Pomario ts well enough: Wherefoze it was ay 
judged fo2 tde Paint. $ 


'Calthorp verſus Culptpper, 


T f<hals of Imanlt;Ba and wounding, apud Iſlington in- Com. 

Midd. Akter Uerditt fo2 the Plaintif#, it was moved in arreſt of 

Audgment, that the Bill upon the file ſuppoſed the battery in _— 
- n / 


S 


reelle 


n 


Jacosi Regis in Banco Regis. 


And the Bill was viewed in Court, wherein was ſuppoſeda Bat⸗ 
tery to be the ſame day and year at London. Sa the Bill is variant 
from the Declaration; and doth not warrant it. But the Court bel, 
That being after Uerdict ; it is aided by the Statute of 18 Elis. 
as the want of an Oꝛiginal uit is: And this Bill in London, is as 
no Bill at all;foz this Jition bꝛought and tryed in Middleſex, Mhere⸗ 


pe it was adjudyed koꝛ the Plaintiff, 


Buckley and his wife verſus Hale: 


4 by Baton and Feme de clauſo fracto bf the Baron's; and f62 
the Battery of the Feme, ad damnum ipſorum; The Defendant 
Quoad the clauſum fregit pleaded Not guilty ; Quoad the Battery, 
juifies. And foz the firſt Iſtue, it was found foz the Defendant; and 
fo2 the ſetond, .. Plaintiff. And now mobed in arreſt of Judg 
ment, That the Declaration is not god, betauſe the 347on joins the 
Feme with him in Treſpaſs de clauſo fracto of the Barons, whith ought 
not to be: But fo the Battery of the Ze thep may join; whereto 
all the Court agzied, But it was mobed, That in regard it was 
found again the Plaintiffs fo2 this Idue in whith R 
to join, and the Defendant is thereof acquitted ; And if is 
found againf the Defendant foz that part whetein they ought to join : 
This Uerdict hath diſcharged the Detlaration foz that part which is 
ill, and is good foz the reſidue. As in 9 Ed. 4. 5 1. Treſpals by Baron 
and Feme ko the Battery of bath: The Defendant pleated Not 
guilty, and found guilty, and Damages alleſed fo the Battery of the 
Baron by its (elf, and fox the Battery of the Feme by its ſelf; And 
Judgment was given foz — fo2 the Battery of the Teme, and 
the Wit abated foz the reũdue. And of that opinion was Lea Chief 
Jullite, and Doderidge : But Houghton and Chamberlain 8 contra; 
Fo2 the Declaration being ill in it (elf in luddante, the Clerdict thall 
neber make it good. Per quod Adjoriitatur &c, 


Gilbert verſas Witty and others, Trin. 19 Jac, rot. 258. 


E Jectione Firmæ. Upon a Spetial Uerdic, the Caſe was: Robert 
Collard was ſeiſed in Fer of thꝛie Þouſes in Norwich holden in 
Socage, having iſcue their ſons, John, Robert and Richard; And de- 
bifed one of thoſe ÞÞouſes; called the Star, to John and his heirs fox 
eber, and he to enter at his age of 22 years; And debiſed his ſecond 
Þoufe, which he purchaſedof Robert Maihn, to Robert his fon and 
bis beirs fox eber, and he fo enter at his age of 22 years; And de⸗ 
viſed his third Houle which he purchaſed of Lettice Payn, to Richard 


his lon and his heirs, and he to enter at bis age of 22 years: Provided 


always, That if all my ſaid children before named ſhall depart this pre- 
ſent life without iſſue of their bodies lawfully begotten, That then all 
my ſaid Meſſuages ſhall remain and be to Margery my wife and her heirs 
for ever. It was found, That John and Robert died without iſſue; 
And that afterwards Richard had idue, Martha wife to Philip Dey 

i 
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the Legoz: That Margery entred into the Þoulc deviſed unto Robert, 
and let it unto the Defendant ; And afterward Philip Day entre, 
and made the Leaſe to the Plaintiff, Et ſi &c. So the ſole queſtion 
was, iether by the death of Robert without iCue, there be a Crog: 
remainder by Jmplication given to Richard andthe heirs of his body, 
without idſue, o2 that ſhe fyouldexpect until all the ſcng were deud 
without ifſue? Foz it was objected, that the intent of the Deviſoz 
was, That bis Feme ſhould not have any thing, until all his ſong 
were dead without idue; Foz it is, If all his ſons die without iſſue, 
that then his Feme ſhould have all his Houſes: So it was not his in- 
tention;as long as any of his lons had idue, that his Feme ſhould habe 
any of his Þouſes, So by Jmpltcation the ſons ſhould have a Crog- 
remainderthe one alter the other. And to p2ove it, the Caſe in 13 Eliz, 
Dy. 303. tUbere a man having iCue five ſons, bis Feme enſeint, de- 
biled lands to his four younger. ſons, and to the child that the Fen⸗ 
was enſeint, if it were a ſon, and their heirs : And if they all dyed 
without ilſue · male of their bodies,02 of any of them, That the Lands 
all rebert.to bis right heirs z It was held, That no part ſhall re- 
vert, as long as any of them bad igue,- And upon the Cale of 16 Eliz. 
Dy.326.Huntley's Caſe. But after divers Arguments of both fideg 
at the Bar, Doderidge, Houghton and Chamberlain delivered their 
opinion ſeriatim, That the Xeze thould bave it immediately after 
their-ſeveral deaths, as they dyed without idue; And that there is. 
not bere any Crof-remainder of any of thoſe Þouſes from the om 
ſon to the other,becauſe being a Deviſe to them ſeverally by expꝛeſs 
Limitation, there thall not be any greater eſtate unto them by Jmpli- 
tation. And although the eſtate be limited at the fir to them and 
their heirs, yet it ts abbzeviated and made an eſtate ſeberal in them 
foz the ſeveral Þouſes ; but none of thembath a Remainder in the 
Þoules of the other. Ind in pꝛeot hereof was relied upon the Bok 
I & 2 Eliz, Dyer, Frecham's caſe, 171. & Dy. 330. Clache's caſe, 
& Cok. 5. fol. 7. Juſt. Windham's caſe, Ind Doderidge ſaid, Alrhough 
. — a Crof-remainder may be by Jmplication, where a 
vile is ol Lands to two ſeveral perſons ; yet it cannot be by Jm- 
plication-withont expꝛeſs Limitation; where the Deviſe is of thi 
92. moze ſeveral Þoules to thzie-o2 moze ſeveral perſons: Fez when 
one die g, there cannot be ſeveral eſtates by moyeties to ſeveral per- 
fons; And afterward when the ſecond dies, to have a Kemainder 
again ta another. Sa foꝛ the Jncertainty and Jneonvenience, it can- 
not be: Nuꝛ was it eber (en in auy Book, where an eſtate is limited 
to dibers, that there tan be a Crocs remainder. But Lea Chief 
Juſtice doubted,becauſe it is in a Wull ; And it was not the Teftatazs 
intent to pꝛefer the Feme, as long as he had iſſue of his body. But 
fo2 the reaſons ok the other Juſtices, They baving long tonũdered 
thereof, relolbed, That it could not be a Creteremainder. And lo it 
was adjudged foz the Defendant. | 
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Butler verſus the Lady Swinertori, | 
(© Orcnane againſt rhe Lady Swinnerton, Executrir of Sir John (7 
svinnerton. The Plaintiff counts, That Sir Johti Swinertoa | 
in 8 Jac. letuntobim the Panoz of Birch-Hall in Eſſex f 21 pears, 
and covenanted, That the Plaintif{ ſhould quietly emoy it during the 
term. without the let oz difurbance of him, bis Þeirs u: Adigns, oz of 
anyotber — 02 thzough bis means title oz pꝛoturement: And 
bes faz bzeach, Chat in 5 Jac: the Lozd Peters bp Fine gꝛanted that 
Land to the ſaid Sir John Swinerton and to this Defendant his Feme, 

and to the Þeirs of the ſaid Sir John Swinerton; And that this Fine 

was fo levied by the means and pꝛocurement of the ſaid Sir John 
. Swinerton,, Ind that afterwards he made that Leaſe in 8 Jac to the 

Plaintiff,” who entred ; Ind afterwards Sir John Swinerton made 
the Defendant bis Exetutrix & dyed, and the Defendant ouſted bim, 
and ſo bath kyoken the Covenants, gt. It was thereupon demur 
red, andobjeced, That this title which rhe Feme claims, is not by any 
ſitle oz means derided kram Sir John Swinerton, noz by his Conbey 
ance, but by the L d Peters; So as ſhe hath the Ellate immediate 
from him, and be ſurviving ,-S$all plead it as animmediate Etate 
toberſelf, - Ind this Covenant doeb-not extend to Titles paramount 
the Barn, but to Titles derived under him, and after bis Edate cre- 
ated, vid. 14 E. 4. . Dy. 153. That the Surviboz wall pleadan Eſtate 
made unto himlelf only, 26 H. 8.3. 22 Hf. 6. 5 Dy. 42. But all ths 
was an — 


Whiting verſw Sir George Reynel, Marſhil of the Kings- Bench. 
Ebt fo 202 l. Whereas be recobered againſt I ho. Abingdon and (8) 
Mary his wife, tn-Treſpaſs foz Damages, 20» and the ſaid 

Mary was committed in Execution to the D. t upon this 

Judgment; That rhe Defendant 24 Nov. 16 Jac, ſuffered her to go 

at large whither che would, bis Debt not being fatiſkeb, per quod 

Actio accrevit. The Defendant pleaded, Chat ſbe bzake pzifon and 

eſcaped, and he fretþip followed her g took her again 2 Octob. r) Jac, 

the Plaintiff demurred: Lund it was now argued. That this Plea 
was not geod; Becauſe the Eſcaps is alleaged 24 Nox. 16 Jac, and 

the Action. is h2ought Paſch. x7 Jac, And thisRepaiſal is alleaged a 

pear alter theE yy after (No n vzotght, Foz it was ab 

\ leaged, Altbougda Bepaiſal by freſdeſuir(if it bad bien befoze the Acts 

on b2zought)would peradbenture habe excuſed him; pet being after the 
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e . — toretake bim; if be would not 
be excu 


gd cauſe to have the Action, the Repaiſal afterthall not extuſe bim: 
and compared it to Uatte bzougdt foz Repararions, which if amended 
| the Mit, it (all »ot excuſe him. So here. Ind in pzof there: 
df were cited Co. 3. f. 52. Ridgwey's caſe, 23 E. 4.8. 13 E. 3. tit. bar. 253. 
But againſt it was argued, That this Repziſal,being alleaged to be 
by Fteſh ſuit, and befoze the Plea pleaded, is god fo the time, and 
be hall take advantage thereof to excuſe the Etfcape : Foz ft is upon 
(econ purſitr-and the Lat hall pid? der in pain aun 
Ss a tontinual purſuit, in . 

Ind it is not ltke the Caſe of Waſte ; Foz there nothing was done after 
the Malle committed, befoze the Anion; and the Reparation bath not 
any relation, noz is the continuance of anp fozmer an: But this Re- 
pꝛiſal hath relation and makes it as noElcape ab inicio. Asa Diſtreſs 
taken foz Rent, and reſrued and dziven into another Panoz, which is 
purſued and retaken; the party ſhall make bis Abowzy of the taking 
in the firft plate. So here. And it would otherwiſe be a great —— 
Pers ot per 
fons,by beach of pziſon,o2 reſcuing themſelbs befoze they be bzought 
ko pxiſon, dy in their going thither;and the pzifoners berepziſed within 
two 62 tee days; That an Action Sould be bought in the interim 2 
— — —— — bath the be 
v2e the Plea) thould not be an extule: E p tothe Marſtal, who 

bath mulritude of pziſoners, and ebery day is to bꝛing chem unto tis 
Þall by Habeas corpus, op Kules of Court : It peradventure 
iſoner eſcapes, / and an Action de bzought againd the Marſhal the 


bythe teraki ng, | be would be charged with a multitude of 
Suits, andeouldndt habe any remedy to extuſe him. And therefaze 
it was compared tothe pleading of a Fine levied befoge the Tit of 
Formedon and Peorfimations inturted, pendant the Wait, befaze the 
Plea pleaded,he well may cake advantage thereof by pleading it, al- 
though when the Ait was bzought, it was not t „ no2 could 


be pleadad, vid. 6 H. . 12. Setondly, Jt was moved, admitting this 
to de n Plea, pet the Attlon lies not bere, becauſe the@ſcape is of a 
Feme-tovert, "where 


err ber Baron is ſubject to the Exetutiom: So the 
Plaintitk bath nor les his Debt; To by intendment ſhe migbt not 
have palb it, if bo had lain in pziſon; Foz be had nothing but what 


was her Hul bandes, arid the Execution remains yet bim. 
Therefoze Attonof Debt lies not, becauſe be is not totally depꝛibed 
of his Debt: but an action upon the Cale, inreſpen of — 


And tberefoze it was ſuid, It one harh Execution of a Statute of the 
| | m | 


and ede Pꝛiſoner eſcape ; yet detauſe the 
R retutton, Dent lies not Tü the Efcape; but an 
ee cummom Lm, an Auen of Debt 
aintainabſe tap an z"dur ir is given by the Statut 
— — — 
| re 


te the 
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theAcion is bzought,andimplies a voluntary permiCien ire ad largum, 
which is neither dented 02 traverſed. And if the Sheriff voluntarily 
lets a Pꝛiloner at large, he cannot retake bim. And ſo this Repaiſal, 


. as1s alleaged, being after the tion bzought, is to no purpoſe, = 


is any plea. An? foz the Aaion of Debt, tbey held, That it wel 
enough lies, o2 an Action upon the Caſe, at bis pleaſure; Becauſe 


the Feme was only committed to pꝛiſon, and not the B; And ſhe 
is the ſole Debtoz, whois impꝛiſoned. Mherefoꝛe it was adjudged 


fo: the Plaintif, 


Powſeley verſus Blackman, Trin. 18 Jac. rot. i 2 30. 


Jectione Firmæ of a Leaſe of Richard Perryman of Lands in Tha- 
q. tilcan, Upon Not guilty pleaded, a Special Uerdia was found, 
That John Curle was ſeiſed of this Land in Fir; and by Jndenture 


7 Jan, Anno 10 Jac, enrolled within üx moneths, bargained and ſold 


the Lands to William Perryman in Fi fog 300 I. with a Proviſo, 
That if he paid to the ſaid William Perryman 3001, in this manner, 


- viz, 10 l. upon the o. of July following , and 101. upon the 9. of Jan. 
following, and ſo foz nine other 
upon the 9. of January 1617, 
the Bar 


ments upon the ſaid days, and 
pay unto him 2101, That then 
gain and Sale ſhould be botd. Proviſo etiam & agreatum 

fuit betwirttheſaid parties, That the ſaid William Perryman, his 
Þetrs 62 Aigns ould not intermeddle with the actual podeſſion of 
the Pꝛemiles, 92 of the Rents thereof, until default of 
were of the laid ſums, oz any part thereof. And it 

was found, That William Perryman did nat enter tinto the ſaid 
Tenements; And that afterwards the ſaid John Curle, befsze any 
of the days of payment, let that Land to William Dibley by two 
ſeveral Demiles oz ũx years; rendzingtheRent unto him. and dyed: 
That the Leſſee entred by vertue of the ſaid Demiles, and tek the 
probes, claiming nothing but the laid term: That the ſaid William 
ibley the Leite paid the Rent annually to the laid John Curle, and 
at the end of the term lurrendꝛed the laid Tenements to the ſaid 
John Curle. And they nd, Quod poſtea & ante tempus quo &c. vi. 
11 December 16 Jac, The ſaid William Perryman made bis Qill, 


and deviſed thoſe Tenements to Richard Perryman the Lefoz,by bis 


all in wꝛiting: And that afterwards the laid William Perryman 
dyed; And that John Atwell was bis Couſin and peir; And that 


after his death Richard Perryman entred, and made the Leaſe tothe 
:Plaintif-prour in the Declaration; And that the Defendant by the 
tommand ot the ſaid John Curle entred and efeced him. Et ſi &c. 


Upon this Special Demurrer, it being divers times argued at the 


Bar, two Queſtions were pꝛintipally moved. Firſt, Thar intereſt 


John Curle the Bargainoꝛ bad by this agzement with the Bargainer , 
That he hould not intermeddle with the pogeſſions until default ot 
payment, viz. Whether be were Lecker fo2 ſo many years, oꝛ only in, 
as Tenantar will, oz \ufferance? Fo2it is nat a Covenant 02 Agze- 
ment with the Bargainie, That 5 Geuld enjoy it during thoſe * 
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Faꝛ then it would have amounted to a Leaſe fo2 years: But that the 
Baͤrgainte weuld not meddle with it, and to leave bim in poſeſ;on 
as he was, t. which cannot be a Leaſe foz years, v. 5 H. 7. 1. 21H. 7. 36. 
Setondly, Admitting that he was not Leder foꝛ years, but only 
Tenant at the will of tbe Bargain, oꝛ Tenant at ſufferance ; Mhe⸗ 
ther bis making a Leaſe foz years, and tbe Leſſer entring and paying 
the Rent, and tlainung nothing but the Term, and afrer in the end 
of the Term yielding up the pogeſſion to the Bargatnoz, chall be a 
Diſſetfin? And if it be a Didſetlin, Whether it be not purged by the 
Ke-entry of the Bargainoꝛ, and occupying it in ſtatu quo prius, and 
reduting the Jnhcritance to the Bargaine, ſo as be was not out of 
poſſeſſion, and ſo his Mill thereof be good; Foz otherwiſe the till is 


void: And as to this point all the Juſtices reſolved, That when the 


Bargainoz entred (as it ſhall be conceived by the wozds, Yielding up 
the Tenements at the end of the Term) Jf he were a Diſſeiſoꝛ betoze, 
(As they did not agzie that be was, berauſe neither the LeCoz noꝛ 
Leſt intended to make any Diſſeiun, the Leſſee claiming but his 
Term) it was only a Digeidn in the Lefee foz years: And when 
the Term being expired, the Bargainoꝛ re-entred, that purgeth the 
Digeifin, and the Bargaino2 is in, as he was befoze, and the Jnheri- 
tance is rebeſted in the Bargainee, and his Mill hall be god, And 
therefoze they held, Jf Tenaat foz Mill be ouſted by a ſtranger, any 
he re enters, he is Tenant at Mill to bis Lefſoz. Foz otherwiſe it 
would be amiſchievous tale in many Adurantes, where the Mont 
gager beingin,upsn condition to pay at the end of the year, and in the 
interim that the Moꝛtgagee ſhall not medble, who makes a Leaſe fa 
balf a year, and after re-enters befoze the day of payment; That he 
ſhould be a PiCeiſo2 againſt his own intent, and the intent of the 
Batgainee; that the Wargainee thould be laid to be out of podeſcon, 
ſo as he cannct make a Bargain and Sale, at his Mill. By this 
means many Adurantes would be deſtroyed, which the Law will 
not ſuffer. Wherefoze the Law acccunts,That the Bargainoꝛ by his 
Entry is in, ut bis fozmer Eſtate, and the Ul of the Barqainze is 
good. And by all the four Juſtices it was adjudgedfoz the Plaintif. 
vid. Co. lib. 2. fol. 54, 55. 34 H:8.15. 13 E. 4.4. 18 H. 7. 48. 


Elizabeth Archer Executrix of John Archer verſus Dalby, 


F Rror of a Judgment in the Commor-Bench, and upon the Ut- 
lawꝛy in the ſaid Judgment. The firſt Erroꝛ aſſigned in rhe Ur- 
lawzy was, Foꝛ that the Exigent wherein is recited a fozmer Exigent 
quod allocat quatuor Comitat. exigi faceret the Defendant, which bare 
Teſte CraſtinggAſcenſionis , And1t) was returned Quod ad Huſtings 
de placitis terræ holden the ſame day it boꝛe Teſte, Pe was quinto 
exactus, & non comperuit, And foꝛ this cauſe, Erroz was alugned. 
Seccnbly, F62 that the foꝛmer Puſtings were de communibus placitis, 
and this is de placitis terræ, and ſo baries, and therefoze ill. Thirdly, 
Betaule it is upon the ſame day it bare Teſte, which ought not to be. 
Ando? this laſt cauſe it was holden to be ill. and teverſed: But fox 
the lirſt taules they much doubted; Foz there be pꝛeüdents. That the 


Duſtings , 
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Þþuttings are held alternatim tbery foztnight ac; v.29 E. 3.3. 21 E. 3. 35. 
17 E. 3.43. N. B. of E. 348. Trin. 1 Jac. rot. 2 760. Mich. Jac. rot. 3255. 
And the Erroꝛ alſigneo in the matter was, Foꝛ that che Plaintitt be⸗ 
tlares in Debt foꝛ 601. upon a Deed, wherein be recites, That Wil- 
lam Corbyu had given divers of bis gods to John Archer the Telſla- 
to: Oe tubenantet, Chat if the (aid Corbyn ſheuld pay a Debt of 63 l. 
(foz which the laid John Archer (food bounden in 120 l. to pay to one 
John Shipton upan tbe 2. of June then next fellow ng) ano houlo ſave 
barmleſs the ſaid John Archer from the ſame; That then the Plaintict 
ould babe and enjoy conceſſionem of the laid John Archer of the moy⸗ 
etie of the ſaid gods; Ad quas conyentiones performandas he obliged 
bimſelf by the la d Mꝛiting to the Plaintiff in 60 I. And alleageth in 
facto, That the ſaid . Corbyn upon 2 Jun. ſecund, formam & effect. 
ſcripti predict. paid 63 l. By whith paiment of the ſaid 63 l. the laid 
W. Corbyn hath ſaved him harmleſs from the ſaid 63 I. So that be 
was not damniked ; And that neither the laid John Archer in his life 
time, no2 the ſaid Eliz, unte, had made any gꝛant unto him of the 
moyetie of the ſaid goobs gzanted him by the laid John, per quod A- 
io accrevit &c. The Defendant pleaded, That tbe laid W.Corbyn 
had not paid the ſatd 631.ac. whereupon they were at iſue and Uerbicn 
and Judgment foz the Plaintiff: And now alügned foz Erroz, That 
here was not a good bꝛeach. Firſt, becauſe he doth not ſhew what the 
gods were whereof the Died of gift was made; Sed non allocatur; 
becauſe the generalty is ſufficient. Secondly, the allegation is, That 
be bad ſaved him barmleſs from the zl. whereas it ought tobave bien 
from the 120 l. Therdly,becauſe he doth not ſhew,That be recueſteda 
gꝛant of the mopetie of the geods, and tendzed a wating unto him to 
leal; Foꝛ he being the party who is to have the benefitthereof,. ought 
to make the tender. And foꝛ rheſe cauſes,but pzincipally foz the ſecond, 
the Judgment was reverſed, 


Berry and his wife v. Nevys, Exchequer- chamber, Tr. 18 Iac. ro. 770. 


E Rror of à Judgment in the Rings Bench, in Action ſur Trover & 
1. converſ. of goods, & inter alia of 6 ol. in mony againſt Baron & Feme, 
ſuppoũng that they converted them to their pꝛoper uſe. The Defend- 
ants pleade d Not guilty, and found againſt them foꝛ the 6ol.and Judg- 
ment given foꝛ the Plaintif; and that they ſbould be in miſericordia, 
The Exroꝛ aligned was, Becauſe an Aaion lies not againſt Baron and 
Feme loꝝ converting goods to their uſes; Im; it is the conberũon sf tbe 
Baron only, and they ate only to his uſe: And although they may be 
charged with a joint: battery oꝛ impꝛiſonment, pet it tannot be fa foz 
gods converted. And of that opinion were all the Juſlite nt the Com. 
Bench and Barons. And it was lle wn, That this Judgment paſed 
ſub ſilentio after Uerdict without exception. Foz, Paſc. 1g Jac, betwixt 
Harriſon and Bradford and his wife, in ion ſur Trovet of gods and 
converting them to their ule; Akter Uerdic fo the Plaintif, it was 
moved, That the Actionlay not, and there. it was abjudged foꝛrthe De⸗ 
fendant, Hil. 19 ac. rot. 92 1. v. 13 R. 2. br. 644. 39 E. 3.22. And it was 
moved by Sherfield, That the Judgment Gould be reverſed quoad the 
Feme. Sed non alloc,Ulherefoze it was reverſed. Rutter 
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Rutter verſus Mills, Trin. 20 Jac; rot. to41, 


E Rror in the Extbequer⸗Chamber of a Judgment in the Kings. 
Bench in an Ejectione firmæ of a Leaſe of Henry Pawney, 22 May 
20 Jac, of an Þouſe in Windſor, Habendum à primo die Mali lo thze 
years ; virtute cujus the Lefſe entred and was poſeſſed, Quonſque 
poſtea ſcilicet eiſdem die & anno the Defentant ejected him. After 
Uerdict upon Not guilty, and found fo? the Plaintiff, and Ju 

foz bim, The Erroz aſſigned was, Chat eiſdem die 8c, refers to 
the firſt day of May, which is ultimum antecedens; And then the 
Ejectment is alleaged befoze the Leaſe made; ſs the Declaration is 
not geod, Sed non allocatur : Foz the allegationof the irſt day of May 
is but foz the beginning of the term; And the Declaration being, 
Quod virtute dimiſſionis he entred, Poſtea eiſd. die & anno &c, That 
refers to the day of the Leaſe made, otherwiſe be cannot be peſeded 
virtute dimiffionis, Wherefoze the Judgment was affirmed. 


Elton verſus Durrant, 
Eke in the Extbequer Chamber of a J t given in the 
Rings · Bench. The Erroz aſtigned was, in Treſpaſs i 


Clauſ.fregit averiis depeſcendo,viz,Equis,bobus,vaccis,porcis & bident, 
the Defendant pleaded Quoad the-T s aligned Averiis deps. 
ſcendo, Quoad any Treſpaſs cum aliquibus averiis preterquam cum 
dttobus ſpadonibus & tribus vaccis, e pleaded Not guilty ; Quyoad 
the Treſpaſs Clauſum fregit & depaſcend, cum duobus ſpadonibus & 
tribus vaccis, he juſtines Foz pzeſcriprion of Common. And they were 
thereupon ar Jſue; And Uerdic kound koz the ürſt Jdue, That the 
Defendant is guilty cum aliquibus averiis prout.fhe 4laintif counts, 
and aſſeſs Damages and Coſts ; Indfoz the ſetond Idue, they found 


fo the Plaintitk. And upon this Uerdin, Judgment was given fo? 
- — ff. And the Erro2amgned was, That the Uerdut firiung 
18 


Mur cum aliquibus averiis, not ſſewing what, is inter tain 
and void: But ik it had bien found ko the Dekendant, it bad bien 
certain enough: TWAberefoze'the Judgment waserronegus. Sed non 
allocatur: Foz, being found, That he is guilty cum aliquibus averiis 
preterquam, It is as general as the Count, and is not material foꝛ 
what num ber, oꝛ fox what tzind of cattle; But the Uerdic god enough, 
alleſting Damages foz that Trefpaſs, and Damages foꝛ the other 
Treſpadſes ſevetally. Caherefoze the Judgment was air med. 


Fawcet verſus Charter. 


Rror in the Exchequer-Chamber, of a Judgment in the Rings · 

L Bench in Aſſumpfit againſt Erecutozs, of a pomiſe of their 

Teſtatoz, viz: That he ſhduld redeliver ſuth a Bond, delivered fox 

fuch a thing; And betauſe the Teſtatoz did not redeliver the ſaid , 

Bond, the Jaun was 'bwught againſt the Exetutoz. yr — 
er 


2 
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Uerdſa and Judgment fo2 the Plaintiff, Etro: was now aCigned, 
Chat this being a mirt collateral pzymiſe made by rhe Teftatoz, and 
' broken bp beim, there lies not any Aion againſt tbe Trecutoz. And 
— — un was Tarifield Chief Baton, who ſatd, be knew it had 
den oftentimes ſo adjudged. And the difference is, betwien a pzomile 
fo do 8 collateral at, and where it is a pꝛomile to pay a ſum of 
money, which is a duty certarn by the Teftatoz ; foz the not doing 
whereof an Action lieth againit the Executoz : But a collateral pro 
mile is not any duty,no2 perfozmable by the Exetutoz; and therefoze 
an Anton lies not againſt the'Executoz toꝛ the nowyperfozmance there- 
of, But the Lozd Hobart and all the other Juſtices of the Common 
Bench, and Barons of the Exthequer held, That there is not any 
difference berwixt the Caſes, but in either of them the Acton is 
maintainable againſt the Exerutozs, upon a pzomiſe of their Cella- 
toz. And lo it bath been oftentimes adjudged in this Rings time. 
But they ſaid, True it is, that ſuch an opinion was conceived in 
the time of Queen Elizabeth, and divers e reverſed foz 
this cauſe: But now of late the opinion of both Courts ate recon- 
riled, and reſolved, That the Action lies againlt the Erecutoz as well 
in the one caſe, as in the other. .Qherefoze the Judgment was ab 
firmed,againf the ypinion of Tanfield, And here on the firſt day, when 
the Debate was, Jones was abſent : Arid it was much argued 


whether this Ju thould be affirmed oz reverſed, becauſe 

opinion af tbe of he en uae and Tanfield and Winch 10 f, 
who ſaid, that by the pzeriſe wazds of ot 
fix agꝛeeing to affirm, o2 reverſe a Judgment. But this fon 
they reſolbed not: Foz Jones came andagzeed with the be. Where 
upon the Judgment was affirmed; a 


Webb Verſus Iogtam; 


Pc: in the Exchequer-Chamber of a Judgment giben in the 
Rings-Bench in Debt upon an Obligation of 180 l. fog the 
— of the Arbitrement of Dod Langton concerning 
tits and controberſies betwirt them about the Tythes of Cozn 
and pay in Upnorth, ſo as it were made in wziting ſuch a day. 
The Defendant pleads, Quod nullum fecit atbitrium, &c; The 
pong thews, Sen vir. 
be arbitrated, That the ſaid Webb the Detendant ſhould pay 10 
—.— 40 l. befaze nager BIG contfideration theredf, the laid 
ngram ſhould permit all Suits and tontruberũes depending betwixt 
Wes, Arbour 0d never Docs e berwixt the 
abers; That not at ts bepenbing l 
laid parties fox the Tae if prac f Ede Benden — 


That there were Suits dep them; concerrimng 
a parcel of Land in Uptiorth;.1 ROWE ne there 2388 
not any controberſie concerning „dt. Ind heteuponit was 
demurred and dfozthe and Erroz aſſigned in point 


is now tunketded by this Demurrer to be 
| made 


of Law; Thar 


the Statute, there tobe. 
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*Wherefaze che Judgment was 


made of moze then was ſubmitred; And being entire in this point, 
all wbich is awarded on Ingrams part(being one entite clauſe)is voir; 
ond then nothing is awarded on the atber part, and therefoze void. 
And compared tothe Caſe betwixt More and Bedle, whefe a Sub⸗ 
migion was fo all Actions until ſuch a day, and they awarded a Re⸗ 
leaſe to be made until ſuch a day after the Submigion, It was ay 
judged to be a void Award. But all the Juſtices and Barons held, 
Chat it was a god Arbitrement; Foz it is ſufficient to tauſe him ta 
ſurteaſe all Suits concerning the Cythes: And it is therein god, and 
void foz the reũdue; And not like to the caſe of the Releaſe. foz that is 
in one entire Dixd. Ind altbougb the Platatii avers, Cbat there 
were not moze controverſies depending beũdes thoſe foz the Tythes; 
It was moze then needed, and not material: And when the Award 
competent that dap 4 8 2 . that 
is it relidue ie,  Whe refoze d 

ment was affirmed. vid. Co. lib.8.fol.98, 19 H. 6. 8. _ 
= Thomlins verſus Hoe and his wife. 
—Rror of a Ju 


a Rings Bench in Cteſpals f the 

L. Battery and Falſe-impziſonment of bis Feme. Upon Not guilty 

. don cbe Wlaintiff, the Erroz aligned 

„That the De wag, Ei alia etiormia eis intulit; where 

the Battery and Jmpziſonmerit were only to the Feme; And the Feme 
may not join with the 3470» fin tert tu the Baron, And therefozert ou 
to habe bien ei 1 pea to the Fee, and fo2 that cauſe the 

Llaration is ill: As alſo, foz that the s are given to Baron 


* 
* 
- 


; and Feme fo2 a tort done to the Baron. Sed non ocantur: Fo2 it is but 


matter of tam, and in aggzavationof Damages, and is not material, 
not alters the ſnbance of the Declaration ; And the Baron may habe 
wong by the Battery of his Feme; andtherefoze if might bety well 
be, Alia enormia eis intulit. A ſecond Erro afigned was, Becauſe the 
1 

and year, and detained ber in pziſon fo twenty four days, But doth 
not 

$ed 


zit was de Treſpaſs in Ruddelow, and the 
t was de Treſpaſs in Boxe; And the Wait being certifer, 
and the Coutt inloꝛmed that this was the Wzit wbereupan the De- 
flaration was founded; Aud upon Sci. fac. two Nihils being returned: 
Although Lea Chief Juſtice ſaid, , Þe. knew Ruddelow. to be an 
t within the Pari of Boxe; pet the Court not knowing it, 
was held tu be a variance 23 not aided by any Statute. 


7 — nu the Common Bench. The Erroꝛ afigned, 
rhe aiginal 


\ "Bancroft verſus Coo, Hill. x9 Jac, ret.963, 

A Ction ſur Trover & converſion. of tubers gaps, & inter alia de 
uno Riſco, Anglice a Trunk full of ne Linen, ad valentiam 201. 
& de una Pixide, Anglice g Box full of Bands, Cuffs and Shirts, ad 
| | chi | alentiam 


n GG. I 


. fendanit'was-poſſefſed of a Cloſe called 
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valentiam 10 l. and ot divers parcels of other gods. Tye Detenzant 
pleaded Not gullty, and Uierdin kound againd bim. and entire damages 
areoed to 8o l. And it was moved in arreſt of Judgment, Tbac this 
5 8 | god? o2Riſcus is but a Trunk only, ang Anglice 
of Fine linen t the valde of 20l. is utertaln; And damages were 
given upon that untertainty. And it was laid, that this Caſe diffcrs 
from Oſborn & Middletons caſe, Co. l. 10. f. i 30. uꝝ there Fulcrum tecti 
may be conſtrued and underſtood of all which appertains ta the Furm⸗ 
re of a Bed; bit Riſcus'withan Anglige full of Linen, cannot be in. 
del, to be under{@d and referred to Linen: And ett it choulo be r. 
kerred ir is intertain; And il it would nur be referted zu Linen, it was 
never intenden that 20 1; ſhould be fo che balue of khe Crunk: And 
thetefoze it is nt geo. As Playters raft C.. f. 34. Etelp. quare piſces 
ſues cepit, is not gebD fo; the intertainty. And of tha opmion was 
Houghton: Foz if he had laid de Riſco, ng aTrunk fill of gold to the 
value of 5000l. and damages bad bern given attoꝛdingly; None will 
ſay that it was foz the Crunk only. but fa2 the gold therein; which had 
not bien geod fo2 the intertainty. But Lea, Doderidg and Chamberlain 
deld it to be god, and that damages ſhould be intended to be given foz 
tbe Crunk only. TUherefoze it was abjudged-fo2 the Plaintiff. Note, 
A Writ of Error was brought of this/Jud$ment;and the Judg. affirmed. 
2 FHFelbach ver Warner. 


K upon the Cale. Mhereas the Plaintif 30 Martii 18 Jac. 
HA was pode qed of a Cloſe called Hayes in Wolſton, and the De⸗ 
een - meadowhook in Wollt. 
Et quod omnes poſſeſſores gf the ſafd Cloſe of the Defendants, from 
time whereof gc. had uſe} to make the edges a Fences betwirt his 
Gole and the River of Avon, wbith runs betwern the laid Cloſes, ſo 
as the Cattel in the Plaintitts Clole could not come into rhe Defend- 
ants Cloſe; And that the Defendant did not repair the Hedges ac. 


* 


— wbherebyhis Cartel foꝛ default of incloſure went ou) of bis own Cloſe 


into that Cloſe, and from thence into the Lloſe of one Wileocks, who 
ſued and retodered against him in Treſpaſs: Whetef9ze at. After 
Not guilty 2 found fo2 rhe Piaintiff. It was moved 
in arreſt ot Judgment, That this pꝛeltription Quod omites poſſeſſores 
&e. is not good: Foz that may be foz years, n2 at will; And none may 
oy fo2 matter of p2ofit, but be ought to pꝛeſtribe in a Tenant of a 
Freehold, oꝛ in him who bath the Jnheritance. vid. 12 H.4.8,preſcr.26, 
29 E. 3. 32. 27 E.3.20, Co. 6.59. Co. 4.3 1. Dy. 71. And it was objeaey 
againſt this by Davenport, That it is hard foꝛ the Plaintiff to know 

Defendants eſlate; And it is allowed in the (ard Book of 29 E. 3. 
and in the Bek of Entries f. 40. Quod oinnes terrarum tenentes uſey 
to incloſe, c. But it was thereto anſwered, That Terrarum tenentes 
implies Fir- ſimple; And this appears; becauſe it is alleaged repa- 
tare debet & ſolet & c. And of that opinion were Doderidg Houghton, 
Chat foz this cauſe the Deelaration was not god; and allowed of the 
difference betwixt Terr.renent, & poſſeſſ. and ſaid, there was an ap 
parent difference. But Lea held it was good enough, becauſe it was in 
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* anAction upon the Caſe.fo2 wꝛong done by the peſſeFe2. Chamberlain 
*wasabſenr, Idco adjorn. Qqog Term, 
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hoc quod obiit de tenementis predictis modo & forma predict. c. 
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Raverſe of wy Lag rg rom po ſe 
wag Raverſe of an Olũte an the C : Two leberal 
d rales exitus noſtros inter partes junctas. Jt was 
| moved by Sir Henry Yelverron, That this Ven. fac. 
was i le it doth not ſpecitie what are the leber 
Idues, as it ought, and ſais the courſe : And he cited, That Paſch, 
20 Jac, in Youngs Cale, ſoz this caule à Ven. fac. was ruled tobe mil. 
awarded. Jt was alſo moped, Chat the due bere <gulv be amended, 
becauſe in the Traverſe 82 to the Office it is Sewn, 
That Philip Stare her ts the Plaintif was ſeiſedin Fer, & 
obiit ſeiſitus de tenement. &c. The Rings Attorney traverſeth ab{que 


Traverſoz ut prius dicit, Quod hlt ſeiGzus, Go the omiſtion of 

— ute Traberle iy heſking, But it was eanfeedan 
parts, That the Kecoadin 

was much doubted wheths | 

mending it kr in Chancerp. Wlhereloze they would adviſe 


Ridges verſus Milles, 
A Ction foz woꝛds; Thou haſt reviſhed ſuch a woman, and I will 
make thee ſtand in a white ſheer, Henden mobed, That theſe 
— gl Foz rhe laſt wazds expound the fozmer. Et 
Ornatur. 
Gilby verſus Williams, Parſon of Neath and Llannoit in 
, Glamorgan-ſhire, 

PRokibirion, Foz that the Defendant being Uicar there, where 
were two Churches, ſued in the Spiritual Court, ſurmi@ng 
in bis Libel, That whereas foz ten pears, twenty years, fozty 
pears, and ũxty years, be ought to ſap Serite in the one Church on 
one Sundap, and in the ather Church the ether Sundap alternis vi- 
cibus; It was agzieb, be ſhauld ſay Ser bite eberp Sunday, and have 
41, viz. 40 s, of each Uill. to be taxed of the Ynhabitants z Ind that 


the Plainriff being taxed 4 d. bhadnst paid gt. And becauſe he doth 


not alleage a pꝛeſeription, time whereof gc. a Prohibition was pꝛaxed. 
But upun motion,Becauſe it is but a Penſion,and mierly Spiritual, 
and triable there, And it is not necegary to alleage a Pzeſeription but 
fo2 fixty years; Jt was well enough, and hall be intended Time 
wbererf, c. unleſs the contrary be ſhe wn. And la that the Suit was 
befoze the Prohibition, and affirmed in the Appeal, a Conſultation was 
gzanted, without infozcing him to appear 4 plead to the 
et mio 
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Termino Trinitatis Anno viceſimo primo ] ACOBI 
Regis, in Banco Regis. 


Arthur Steer verſus John Scoble and John Pinſent, 
Paſch. 20 Jac, rot. 252. 


an Action ſur Trover againſt John Charter in this Court, in 

which Action the Plaintiff and one William White were Bail 
faz him; And it p2ocieded to Judgment, which was given foz the 
Plarntiff, and 140 l. Damages; And the ſaid John Charter upon 
the laid Judgment 17 April 17 Jac, accozding to the cuſtom of the 
Court, rendzed himlelt into the Marchals cuſtody, in diſcharge of his 
Bail, as by the Retoꝛd of tbeRecogniſance appears, whereby the 
laid Arthur Steer and William White his Bail were diſcharged of the 
Recogntſance accozding to the cuſtom of rhe ſaib Court. That the 
Defendants premiſſorum non ignari, malicioſe & deceptive intending 
to charge the Bail with the Execution of 140 l. and well knowing 
that the ſaid Iohn Charter hadrendzed bimſelf to the Parſhal in Exe- 
tution in diſcharge of bis Bail, and that the Recogniſance was dil⸗ 
charged; Mich, 18 Jac, at London, pzocured a Capias ad ſatisfaciend- 
againſt the ſaid Arthur Steer and William White upon this Recogni- 
ſance to the Sheriff of London, and to be taken in Execution by the 
Sherif of London, and to be detained until they paid the 1401, xc. 
Wherefoze gt. The Defendants pleaded Not guilcy, and Uerdic foz 
the Plaintiff, and 140 l. Damages aſſeſſed : And afterwards moved 
inarreſtof Judgment, That this Action lies not, becauſe it is the ac 
of the Court to award this Pꝛoteſs. But it was adjudged foz the 
— A And afterward Erroz being bꝛought, the Judgment was 
d ev, 


Ction upon the Caſe. Whereas John Scoble 15 Jac, bzought 


Wheatley verſus Low, 


A Ction upon the Caſe. Whereas he was obliged to J. S. in 40 l. 
. foz the parment of 20 l. and the Bond being fozfeited; Þe velt- 
beted 101, to the Defendant, to the intent be auld pay it to I. S. in 
poet paiment ſine ulla mora : That in conſideratione inde the De- 

t addumed at. And aſſigns foꝛ bzeach, That be had not paid; 
whereupon the other bad ſued him foz this Debt at. The Dekendant 
pleaded. Non aſſumpſit, and Uerdic fo the Plaintiff: Ind it was 
moved in arreſt of Judgment, Chat this is not any Lonſideratton; 
becaufe it is not alleaged, That he delivered it unto the Defendant 
upon his requeſt ; And the acceptance of it to deliver unto another fine 
tnora, cannot be any benefit to the Defendant to charge him with this 
* QAagqaq z pꝛomite. 
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Emorandum, Quod 29 die Junii apud Greenwich, recepi ex traditi- 

YE one Jo, Williams Epiſc. Lincoln & Cuſtodis Mag. Sigilli Angliæ 
in præſentia Dom. Regis, Billam ſignatam cum manu Dom. Regis 
eſſendi unum Servientium Domini Regis: Et eodem tempore ibidem 
ſuſcepi Ordinem Militarem ex gratia Regis. 

Memorandum, Quod die Iovis, tertio die Iulii, Anno 22 Reg. Jac, 
& craſtino poſt finem Term. Trinitatis, recepi Breve Dom. Regis ad 
ſucipiendum ſtatum & gradum Servientis ad Legem. Quod quidem 
Breve ſequitur in hæc verba. 

2 Dei gratia, Angliæ, Scotiæ, Franciæ & Hiberniæ Rex, Fidei 

Defenſor, &c, Dilecto & fideli noſtro, Georgio Croke de Interiori 
Templo London Armigero, Salutem. Quia de adviſamento Concilii 
noſtri 'ordinavimus vos ad ſtatum & gradum Servientis ad Legem, in 
Quindena . futur. ſuſcepturum; Vobis mandamus fir- 
miter injungendo quod vos ad ſtatum & gradum predict. ad diem illum 
in forma predict. ſuſcipiend, ordinetis & preparetis: Et hoc ſub pœna 
mille librarum nullatenus omittatis. Teſte meipſo apud Weſtmonaſt, 
xxvi. die Junſi Anno regni noſtri Angliz, Franciæ & Hiberniæ viceſimo 


primo, & Scotiæ quinquageſimo ſexto. Per ipſum Regem, &c. 
- 1 onds. 
A Sſumpſit, Whereas the Detendant was indebted unto him in 
A 5 l. pro teditu antetunc debito, Chat the Defendant aſtumed 
to pay that 5 I. quandocunque requiſitus; And alleageth in facto, 
That after requeſt at ſuch a bay, year and plate made, he had not paid, 
at. The Defendant-pleaved Payment, and found againũ him: And 
it was allcaged in arreſt of Judgment, Chat the Declaration was 
nat geod, becauſe he doth not bew when the Rent was die, no? fo: 
what Term, noꝛ upon what Contract, Het becauſe the Defendant 


Slack verſus Bowſal, Hill, 20 Jac, rot, 


had taken notice thereof, affirming that he had paid it, and Jaye 


(6)- 


thereupon, and found against him; the Declaration is made god: 
But otherwiſe, Doderidge and Houghton held, That it bad not birn 
geo, Cahercfoze it was abjudged fo? the Plaintiff. Note, There 
was not any Exception taken, That the Aſſumpſit is to pay a ſum 
foz Rent; which is areal andſpecial duty, as ſtrong as upon a Dpe* 
tialty: Ind in uch caſe this Action lies not, without ſome other ſpe- 
tial cauſe of pzomiſe. But nothing was ſpoken thereto. 


Honycomb verſus Swete, Parſon of Barrant in Cornwal, 


Prohibition was gꝛanted upon this ſurmiſe ; That one Bond 
ſuch Lands, agzed with the Parſon, That 
in conl 
deration 


Aer fo2 years | 
be Gould retain the Land free from the payment of Tythes, 


Aces Regie in B into Renis. 5 66 K 
beratton of 10 8g. per ann. and of ten Loads ot cod; And ailraget); | 
Thar he always paid the ſaid 10's, and ten Leavs of Mic, anb the 

ether bad accepted it, And that he aſggntd this Leaſe tothe Plaintiff 

in the Prohibition, It was now moved, That this Surmile. being 

parcel of the Agzaxment, and fo2 Rent arrear diſcharge during th? 
Parſons life, couldnot-be god: Whetefoze it was pzayed, That 

g Conſultation ſhould be gzanted, But tbe Court held, That rye 
Surmile is good, being by way of Reteiner; And that the Alugner 

may take advantage thereof, although it were by Parole. Mherekoze 

they direued him to appear, and the other to declare ; And that then 

the Defendant ould plead to the Cue, o2 Demur, as he would. 


| Leonard Ford verſus the King. 


A Supplicavit ifued out of the Chancery, directed to the Shefif (7 
1 and Juſtices of Peace of the County of Hartford, to binde the 
ſaid Ford and two others to their Geod-behaviourz And the Sheriff 
returned Chat the two others non fuerunt inventi ; And the Sheriff 
qubad Leonard returned ut ſequitur : Memorandum, That ſuch a day 
and year, coram nobis A,B, C. D. & E. F. Cuſtod, Pacis Comitatus 
predict. the ſaid Leonard gr. venit & recognovit, 1 the 
Betogniſance verbatim, which was under the hands and l[eals 
of the ſaid Juſtices of Peare , Conditioned fo2 the kixping of the 
Geod-behaviour, gt. And that he had bzoken the God-bebaviour, 
entring with fozce into ſuch Land. And bereupon the ſaidLeonard 
in Chancery pleaded to Jifue: The Recozd being ſent into the 
Rings-Kgnch by the bands of the Lozd Chancelloz ; whereupon a 
zit of Ni privs iſtued, and the Jaue was tryed and found again 
the Defendant. And now mobed in arreſt of Judgment, Thor this 
Recogniſance was not well cettffed into Chancery, and rhe pz 
ciedings thereupon erroneous: Foz, being returned by the Sheriff, 
That ſuch a Recogniſance was taken befoze the Juſtices of Peace, 
It is an idle and bain Return; Foz they who take the Recognt- 
lante, ought to have certified it, as 21 H. 7. 20, & 21, is. And 
of that opinion was the whole Court, bevibes Lea Lhief Juſtice, 
who beld, That fozaſmuch as the Recogniſance is returned into 
Chancery under the hands and ſeals of thoſe Who took it, and Pꝛotels 
is made thereupon, and the Defendant hath anſwered thereto, and 
Idue is joyned upon it, which is ſent hither to be tryed, It is not 
material. But all the other Juſlites denied it; in regard the TW2z.t 
of Scire tacias reciting all this matter, the Court here hall adjudge 
upon it accozding to the matters apparent unto them. AMherefoꝛe 
rule was given; That Judgment ſhould be entred koꝛ the Delendant. 


Young verſus Englefield. 


* 
* 


— 


: Te pas de clauſo fracto in parochia de Pancras; abutting upon (8) 
Grays- Inn-· lane. The Defendant pleaded Not guilty, and the 
Rerozd of the Nifi prius was Graves-Ian-latie; Therefoze by _ 


. — 


— — 
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of this miſpztſicn, becauſe there was no ſuch plate, the Plaintiff 
was Nonſuited, But now, in regard the Paper beok and the Noll 
were geod, viz. Grays- Inn · lane, which was the true plate; And it was 
but a ;niſpzition in the Recozd of Niſi prius, which was void, being 
variant from the Recozd here; A Venire fac. was pzayed de novo ti 
try this due: And pꝛeüdents were ſhewn Trin. ↄ ac. rot. 430. betwixt 
Farthing and Dapper, where in an Action upon the Cale upon a pꝛo 
miſe, in conſideration that he pzomiſed to pay 10 l. within üx wirks, 
the Defendant aſſumed to do luch a thing, and foꝛ Non performance 
bꝛought the Action ; And upon Non aſſumpſit pleaded, the parties 
being at Jeue, the Reco2d of Niſi prius was, In conſideration that he 
pꝛomiſed to pay 1ol. within ix moneths: And fo2 this variante being 
again( the truth, and the fozmer Recozd, the Plaintiff was Non- 
ſuited, and upon adviſement. of two pzeſidents a Ven, fac. de novo 
was awarded; and the due being tryed fox the Plaintiff, Judgment 
was given fo the Plaintiff.And this pꝛeudent being ſhewn in Court, 
and the Roll thereof well weighed, the Court now held, That it was 
a god pꝛeũdent, and ſicod upon good reaſon : Foz the Recozd of Niſ 
prius ougbt to be warranted by the Roll. and varying from it, is void, 
and the Nonſuit upon it is not material. herefoze they awarded 
here a Venire facias de novo. 


Jermyn's Caſe, 


Ermyn, Recto2 of the Pariſh of St. Katherines in Colemanſtreet, 

and Hammond, as Clerk there, ſued in the Spiritual Court to habe 
the ſaid Clerkeſablithed there, pring placed there by tbe on at⸗ 
toꝛding to the late Cann, That the Parſon of the ChutTh ſhould 
have the placing of the Clerk; where the Pariſhioners. diſturbed him 
upon pꝛetente of a Cuſtom to place a Clerk there by the Election of 
their Ueftry. And upon this ſurmiſe of a Cuſtom, the Churchwardens 
and Pariſpioners pꝛayed a Pꝛobibition; andafter divers motions, a 
Pꝛchibition was geanted: Foz they held, That it was a god Cuſtom, 
and that the Canon cannot take it away, 
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A Michaelis, Anno viceſimo primo 
- 8 Tags: 
. — PI) FOSBER 
Eu randum, this Tam 3 Serjeants 


Viz.Geo,Croke,Rice Gyn, Fab Prifemanyand Sir | 


255 the Inner- Temple; Richard dmbunſt, The. Crew, — 


> y. Bridgman, T; — — N 2 of 


been a Reader, 
but fires to read s Francis Crawley 
who read in Gr Ins, aftet he bach had received their Writs to 2 


Ser jeants: which was done eee Chancellor and 


of * Juſtices, And —_ Herandes of Lincolns-Inn had alſo a 


Weit to be a Serjeant ; but a Writ, of, Superſedeas was delivered 
him the ſame day he received the firſt Writ, and made returnable in 
Chancery : And when all che others Ee in Chancery and took 
their Oathsof 3 be was to jayn with them, 


age verſas — 
unon Ebienee fx the Cutoo Banoz of 
Trio in de County Wel W, . 
Cuſlom upon Evidence in an Ejectione 12. to be "That 
Rene: fan ifhevo tg en dare trelile value of rhe 
Rent: And it he died within the term. r 
heir ge a Fine certain at one pears i he alligned the 
dee paying a6 Fire one Fear ble 
dbe who had it, might by the Tuſtom renew it faz 
E Ind this was admitted to be 8 
grod Cuſtom by the Court. 


Bridgman verſus Lightfoot, 


E Rror of a Judgment in the Common - Bench: Foz that Elizabech 
Bridgman was ſued as Exetutrix tober huſhand, foz bꝛeach of a 
— made by the Teſtatoz ; But the bzeach was by the Exe⸗ 

in aſſigning ober a Leaſe, gibing notice thereof tothe 
Ley. The Judgment being foz the , was de bonis Teſta- 


- toris ſi &c, Et ſi non &c, de propriis bonis. And fog this cauſe the 


Errg2 was aſſigned: Foz that it ought to babe bien de bonis Teſts 
toris fo2 the Damages; But t the Lolts, it ought to habe hin de 
nis propriis, But it was utged, Chat in regard this was a bzeach 


| by the Executrip nber tim Abs enten not ane igent)bzeacb, 
a therefoze rbe Judgment ſhould be de bonis pr 


nd of that opt- 
hamberlain, Daderidg, 


Chamber 


_ was Lea Chiet᷑ Juſtice at the firſt ; But 


and 
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Lea Chief Juffice changed his is op e wer thrhem. Where: 


and Houghton the contrary, nd it is a Charge only by the the Ac 
andCovenant of the Teftato2:* COILS de herfvif bake it, pet 
che is not chargeable but in regard ot the of the Teſtatoꝛ; where: 
foze the ſhall not be Larged but de bonis Teſtatoris, 3 — that in ng 
caſe an Execution hall be rhargeable de bagis propriis, but where he 
pleads Ne unque — and found againd bim; Foz be thereby 
ellrangeth himſelf from the Teſtatoz, and by bis own 3 
bath made _—_ own gods chargeable, f non fir de bonis Teſtat 

dan om a — made en 
Sanden 


9 
be thaf — — de hon Ol uh e. | 
this 3 upon 15 a | 
20 fac. berwirt Wirterhourn and Bull; foz füt! 

tinCancetdvcy in the. Executors:'time; gt. Yi 


Re 
vairing ol anÞ9 


foze the Judgment — reverſe Aud the Lo2d Hobart, uſtite Jones 
and Baron Denbam being infoxmedrhereof; agzted with tbem in gs 
_ Thar the Judgnient dugbt to be de boms Teſtatoris ; And 

the Judgment iß de e „n lub go, withe 
anymotion' of- = Lewin glad 


Philpot Cai Feeler. $ n * . 


AC Ction up th Caſe foxwozds, bzought inthe chatte 
Plaintiff — a Clerk there Upon Not guilty — a \ 4 


fac. was awarded biete Lang Bench. - The Wait, 
Venite facias 14.'quoru geen Where 4 fer ad minus 5 5 


2:7 if - 


ad 


dra ord Bore oe Een at. A AS A... as. At. 
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Slackman verſas Weſt, 


the Did how he came by the elate. Wherefoze it was adjudged foz 
the Plainti 


i, 
* 


Dalton werſus Epiſcopum Elienſ. 


$-— Impedit. Mhere a Bithop ſuffers an Uſurpation of a 
Church in right of bis Bitþopzics; That it all not bind his 
Suceefſoz, but bimſelt only during bis time: And if a Biſhop be 
Purchaſer of an Adbowſon in right of his Biſbopaick, and ſuffers an 
Uſurpation, yet that ſhall not bind bis Succefſoz, as Hobart held. 
But as tothe paintipal poimt be ſatm They were ali reſolved, That 
Uſurpattons ſhall bind the Bulhuns who ſuffer them, but wall nut bind 
their Succefſozs, (and ſo of Deſtents) Foz it is withinthe Statute 
of 1 Eliz. which refrains Mtenations and Gzants by Biſhops, at. 
Wherefoze it was adjudged tor the Defendant, 


Smith verſus Ward, in Com, Banco, 


A Ction upon the Caſe 2-Faz the Defendant ſaid of the PlarntiF, 
He(innuendo the Plaintig)is a Thief; for he hath ſtoln Corn from 
Mr. Key, quendam Richardum Key innuendo, The Defendant ſaith, 
That he t pate other wozds of the Plaintiff, and traverſeth that be 


f ſpake thoſe woꝛds; and found againſt bim, and Damages 6 l. And it 


was now moved in arrest of Judgment, That this Action lies not: 
, Foz he doth not ſhew, That there was any pꝛetedent communication 
of the Plaintif; And the wozd He, without be wing ſome fozmer 
-- Rrrr dilcourſe 


(6) 
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Teimiuo Michachs Anno vice ſimo p111Nv : 
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biſcourſe concerning the Plaintiff, cannot be applied unto him moze 
then to any other ; And to that purpoſe, Co.. f. 19. Bretridges caſe 
was cited, Setondly it was objected, That the wozbe, He is a Thief, 
for he hath ſtoln Corn &c. be not actionable ; Foz it may be ſanding 
Com: As to lay, He is a Thief, for he hath ſtoln my Trees; or my 
Evidence, or my Lead off my houſe,ng Aatonlies ; (which laſt Caſes 
the Court agztez to be good Law) Foz in thoſe Laſes it is not ſhewn 
that any Felony was committed,and the wozds do not impoꝛt any fe. 
{ony. But here, ſtealing Corn is intended Coꝛn reaped: And fox that 
pur pole a pꝛeũdent was cited Trin. 4 Jac, rot. 354, Child v. Sanders, 
foz laying, Thou haſt ſtoln my Wood, Aion lies. Uberefoze foz this 
point they a:l belo that the Action was maintainable. But becauſe 
be doth not chew that there was any communication of the Plaintiff, 
they doubted: But afterwards upon bie w of pꝛeüdents, and bei 
infozmed that it was a common courſe ſo to declare, when it is al- 
leaged, That be (ard de præfato Querente hæc verba, It is neteſ 
ſarily to be intended of rhe laid Plaintiff: And when the Jury hath 
found. That he ſpake thole woꝛds of the Platariff, chat helps the caſe; 
Foꝛ otherwiſe they would not habe found again the Defendant. 
Caberefoze it was adjudged foz the Plaintiff, And a pꝛeſident ſhewn 
Hill. 18 Jac. rot. 1237. in the Rings / Bench, Sanders verſus Woolrich, 
Action f62 that he ſaid tbeſe woꝛds of the Plaintiff; He (innuendo the 
Plaintiff) is a Traitor: The Defendant pleaded Not guilty, and 
found fo2 the Plaintiff ; And although no communication was al- 
leaged to have bien befoze of the Plaintiff, pet the Plaintiff had Judg 
ment, and that Judgment aftirmedin a Wait of Erroz, 
. * 1 


Reynel verſus kelſey, in the Common - Bench. 


Ebt fo2 941. by Richard Reynel, as Exetutoꝛ of Sir Tho. Reynel; 
Foz that the Ceſtatoꝛ and Defendant arcompted together: and the 
Defendant was found 94l. in arrearages, which be bad not paid. The 
Wzir was recited in the Declaration; And the Count ſuppoletb the 
Attompt to be apud Exon And the Uerdict upon Non debet found fo 
the Plaintiff. And it was now moved in arreũ of Judgment, That 
the Dziginal TTzit was in the County of Devon, ſuppoing the Ac 
tompt to be there, and all the matter there; So the Wit lies not 
upan this Declaration. And thewed a copy of that CUzit in the County 
of Devon; Ind upon examination it appeared, that there was not any 
in Exon, And it was.therefoze moved, That Judgmentmight be 
dayed: Foz althcugb the Statute of 18 Eliz, helps after Uerdia, 
when there is no Diginal; yet when there is an Dziginal which ba 
ries [rom the Declaration, and doth not warrant it, it is nat aided by 
the Statute. But all the Court held after ſeveral motions,That the 
Plaintiff ould have Judgment: Foz this is not any Oꝛiginal fuz 
this Aaion in the County ot Exon; And ſo it thall be taken, as il there 
had not bern any Dziginal, and to be within the purview of che Stat. 
Anda p2eſident was tited in the Rings · Bench, where in Treſpaſs of 
Battery, the Bill upon the File was in I. ondon, and ſuppaſet _ 
| aW 
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2 to be at London, and the Declaration was in Middleſex : After 
Herdig upon this Declaration, it was moved in ſlay of Jubgment, 
becauſe the Bill which is in nature of an Oꝛiginal, varies from the 
Detlatation, and doth not warrant it: But becauſe it is as no Bill 
log this. Declaration, and within the Equity of the Statute, it was 
judged foz the Plaint#, So here. And although a pꝛeüdent was 
tited and ſhe wu to be in the Rings Bench betwixt Pollard and Flight. 
Paſc. 6 Jac, quod vid. ante ol. where a Ait of Erroz was bzpught 
upon a Judgment in the Common Benth, and the Erroz aſfigned 
after Nerdia and Judgment foz the Plaintitf, be tauſe the zit varies 
from the Declaration; And upon Diminution aKeaged,the Watt ter- 
tibed that tit was betwirt the ſame parties in Middleſex : And foz 
this cauſe the Erroꝛ was aſſigned; Foz that the Wait is recited in 
the Count, and the Declaration is ofa Battery in London, and the 
Walt certified upon that Recozd, and that the T2it betwixt the ſame 
parties was in Middleſex, and f62 this cauſe reverſed: The Court 
ſaid, The reaſon there was, betauſe it is there certifiedto be the o ꝛit 
whereupon the pꝛotirdings were, and that there was not any other 
Ait; But that Gall not be intended in this Cale, but the contrary, 
ttherefoze it was adjudged foz the Plaintiff, 


Foſter verſus Inhabitant. Hundredor, d' Spechor. & Iſſeworth, 
| Paſch. 21, Jac. rot,488, | 
Ction the Statute of Hue and Cry; ſuppoung, That be (9) 
A was robbedin ſuch an High way in, Divigs. Hundredoram And 

that be gave notice thereof tothe Jnbabatants of ctheÞundzed, ner to 
the plate where he was robbed. Alter Uerdia ta the Plaintif, it 
was mobed in arreſt of Jubzment,That this Detlaration is not god, 
becauſe be doth nat ew, That the Þigh-way is within any Þundzed; 
And in trutb, it ought to be given ta the Inhabitants of both Hun 
bꝛeds; And ſo be divers pzefidents, That notice was givenin ſuch a 
place within the one IÞundzed to the Inhabitants of the ſaid Þundeed, 
and.inſuch a plate in the other Þundzed to the Inbabitants of that 
Þundzed, Sed non allocatur : Foz, if notice be given to the Jnbabi- 
ants a either of them, it luffieth. TWherefoze it was adjudged fop 
t intiff, 


Sir William Tharold verſus Spight, in the Com, Bench. 


Eplevin of the taking of his Cattel in quodam loco vocat. | 

in S. in parochia de C. The Defendant juſtifies; Foz that the (to) 
plate where, is 100 Attes of Paſture-in C. which is the Fribold of 
Sir-Francis Popham to be was. Bailiff, and that they were 
there Damage-feſant, Plaintiff in bar to this Abowzy laith, 
That be was teile in Fir ot a Meſuage and 100 Acres in C. afuze- 
laid; And that he, and all thoſe wbole eſlate be hath in the ſaid Mel 
ſuage and 100 Acres of L. bad tiine whereof gt. Common of 
paſture foz all their beaſts levant and couchant upon the ſaid Peguage 
and 100 Acres of Land in the place where at. at all times of the year, 
as belonging to tbe ſaid Tenements, The Defendant traverſeth this 
— Rrrr 2 pꝛe⸗ 
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pꝛeltription; And Jeue joyned upon the pꝛeltription, and a Trial 
at the Bar fo the Plaintiff, And it was now moved in arred of 
Judgment, That it is a Miſtrial, becauſe it was tryed by a Ven. fac. 
from C. only, and nat from S. where the place of the taking is, as well 
as from C. where the Land lies, whereto the Common is claimed. 
And although it were alleaged, That the place where, is within the 
Parich ol C. ſo the Venire being of C. only, is good enough; Foz it 
ſhatl be intended, That C. the ariſh, and C. the Aillage be both one: 
But it was ſaid, That if the Ven. fac. had bern of the Pariſh of C. ozic 
bad bien alleaged in the Bar, Chat the Land was in C. predicta; then 
C. the Uillage, and C. the Parith bad been intended to be both one; 
But not being ſoalleaged. it may well be intended that they be ſeve: 
ral, Mheretoꝛe the Court held it to be a Piſtrial, and a Venire fac. 
de novo Was awarded. | | 


Sir Robert Philips verſus Slade in the Com. Bench. 


Do. upon the Statute 2 E. 6. foz net ſetting fozth of Cythes of 
A Lo. The Plaintiff hews, That be is ſeiſed in Fee of the Re 
ctozy of Yewel; And the Defendant was occupier of certain Land in 
Preſton within the ſaid pariſh, whereof the Tythes were due unte 
him; And that he cut down 4 carried away the Coꝛn, without ſetting 
out the Tythes, to the value of 13 l. 6s, 8 d. Wherefoze he demands 
the treble value, The Defendant pleads, That Sir John White 
was ſeiſed in Fee of the Banoz of Preſton, within which Bang is 
a Cuftom, That be and all thoſe whole eſtate gt. habe uſed tu pay 35 5. 
to the Owner of the Reuoꝛy of the Pariſ-Churchof Yewel, in lieu of 
all Tythes gzowing within the Hanoꝛ; And that the ſaid Sir John 
White let unto him the laid Lands gc. And Jaue was upon this pe. 
ſcription, and found koꝛ the Plaintiff, And it was mobed in arreſt of 
Judgment, That this Trial was ill; Becauſe the Venire ought to 
have been as well from Yewel as from Preſton, And of that opinian 
was the whole Court,after ſeveral motions: Foz that the Cuſtom1g 
to pay to the Church of Yewel; So the Venire ought to habe been ag 


well from the ploce of payment who pꝛoperly have notice thereof, as 


(12) 


from the place out of which the payment ought to have been, Ulhere- 
upon a Ven. fac. de novo was awarded. 


Hilſden verſus Mercer, 


A Ction koꝛ woꝛds. Whereas the Defendant baving-communi- 
AN cation with one Chapman of the Plaintiff, ſpake theſe woꝛds: 
She (innuendo the Plaintiff) is a Thief to you and to me, and hath 
ſtoln 20 l. from me; and 40 l. from you, The Defendant ſaith, That 
the Plaintiff was a Thief, and ſiole two pens from her ſuch a day 
and yearfelonioufly ; and thereupon the ſpake the wozds in the Decla: 
ration. -Whereupon the Plannfiff demurredz Becauſe it is not any 
cauſe of Juſkification of all the wozds,noz of any part of the laſt words. 
But it was (aid, That in as much as it is a Juſliũtation, in that he 
was a Thief, which are the pzincipal woꝛds, the other woꝛds are not 
material to be anſwered unto. Sed non allocatur: Foz the laſt ane, 
| ar 
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 thall be intended of the ſame moneth of May, which was the next 
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areas llandertus as the famet; And thete was not anp Judfacarion 


of them, noꝛ Inſwer unto them. Therefoze the plea is vitious, and 
Judgment was giwen foz the Plaintiff, 
| Harvey verſus Hundred de Chelmsford, 


7 Rror of a Judgment in the Common-Beneb upon the Statute of 
4. Hue and Cry, The Etroz afGgned and inũſted upon was, That 
at the Niſi prius, Tales de circumſtantibus was awarded, and two re- 
turned and \wozn3 and afterwards by conſent,one ef the Jurozs was 
withdzawn, and the Jury diſcharged's And afrerwards in Banco, 
Habeas corpora was awarded againſt the firſt Jurozs, and the Jurozs 
returned upon the Tales; Et quod appon. decem tales, Thich Henden 
Serjeant aſſigned foz Erroꝛ; becauſethere ought not to have bien any 
mention made of the Tales at the Az es; Foz what was done there, 
is as Null here, when new pꝛotirdings at. Foe that is only by the 
autbozity given to the Juſtices of Niſi prius, but not to be regulated 
in Banco, Sed non allocatiir : Foz, it being gꝛanted, and the Jurozs 
ſwozn, it is as parcel of the Recozd, whereof the Court ought to take 
conuſance, Wherefoze the Judgment was affirmed, 


Buckley verſus Guilbank in B: R. Trin. 20 Jac, rot. 32. 


FE Jectione firmæ of a Meũuage in London. Upon Not guilty plead- 
ed, and iſtue thereupon, a Spetial verdi was famd, Chat Robert 
Guilbank was poſſeſſed of a Leaſe foz pears of the ſaid Wefſuage ; 
And upon 23 Maii 1617. Chor ar betwixt bim and John Smith 
Lef2 tothe Plaintiff, Chat he ſhould lend tothe ſaid R. Guild, 120 l. 
foz a year then next following,upon Security f the repayment of the 
laid 120l. and of 12 l. foz the intereſt thereof,upon May24.161 8. And 
that he lent the ſaid 1201, attoꝛdingly. And the ſaid R. G. the (aid 23 
Maii 1617. was obliged with bim in a Bond ot 260. with a Condition 
koꝛ the payment of the ſaid 13 21; upon the 24 day of May next enſuing. 
And kon the better adlurante of the payment of the ſaid 132 l. he 
then made this Leaſe by Indenture to the ſaid John Smith, with a 
Condition, Thar if be patd the ſaid 132. at the ee place mentioned 
in the Condition of the Obfigation,fhar then the Alügnment ould be 
bold. And they find, That the Scrivener who dzew this Obligation 
and Alagnment, by ihe tte ſaid Agztment betwirt them, dꝛew 
it in this manner; And that the ſaid J/S:fealed the Counterpart of the 
laid Indentute ol Alignment, They nd the Stat.37 H. 8. & 13. Eliz. 
of Uſury; And that the laid 132 J. was not pet paid; whereupon John 
Smith 19 Jac; entred and made the Leafe to the Plaintiff, who entred, 
andthe Defendant ouſted bim: Et ſi ſuper totam materiam, &cc. And 
bere, upon argitment twbqireſfions were moved. Firf,oUherher theſe 
wozds, The 24. of May next enſuing; all be intended May the G 
moneth after ? Foz then there canndt'de any queſtion of the Tiſury: 
On wall be intended the ſarfie monethof May, which was the next day 
following? And then the qietfion was, Ir Uſupious, o2 no? And 
thereupon Doderidge and Houghton held, That {Next enſuing] 


day 


(13) 


(14) 
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(15) 


41 J 


- theLeaſe tothe Plaintiff whe 


day alter; unleſsrhe circumſtances of their agzement had been found, 
That the agzement was 10 lend it tax a year, and to-make paiment 
thereof at the years end; Then thele wozds Doubt{ul-to which they 
ſhould be referred, may be intended and extended to be to May twelve: 
moneth following and rhe dbubts of rhe Ti(ury taken away, as 23 Dy, 
376. But generally,24 Maii next following, hall be intended to be the 
24 May of the fame moneth. But Lea Chref Juſifce held, That Next 
following thall.not be referred to May next following, unlefs ſome 
matter in the lame Died might be ſbewn, and not a collateral agree 
ment found by the Jury, noz any collateral Deed, But they all held, 
Although it ſhould be expounted ts refar to May 24. the ſame moneth 
a year, which is the next day, (as it was in Preſcots Cale (quod vide 
ante f,646)Yet fozaſmuch as the agzeement is found to be to make the 
Loan foz a year, and that the Aurantes were fop the payment at the 


end af the year, and by the Scriveners miſtake it is made payable the 


next day, it is not Uluty within the Statute ; Foz there was not any 
corrupt agzeement: betwirt them, but a true and an abſolute age 
ment; Any the act of a firanger all not hing him within the danger 
of the Statute, ofpecially it being found that he did not requice big 
payment until after the year. But Lea Chief Juſtice ſaid, It he had 
ſought by reafon of this micpꝛiden in habe raken anvartage of the 
feſture foz nem payment upon the Ne14 dap, perabbenture tt would 
bab neee ene e and that 4 the 
pation at the beginning, and would take aVbantage thereof, 
this lp bꝛing him within the Statutes of Uſury: But as it is 
found, it is cleer,it is not any Uſury, no the Aurance to be aborted 
by the Statute. Wherefore it was adjudged for the Plauntif, - | 


ectione Firmæ of à a > and Lands in L. in the Countp of 
| + nar of William ap illiams. The Defendant Mleaded, 
That long ti e Leaſe and Ejeument, one Will. Ridler 
was ſeiled in Fee, and let that Land ts the Defenvant to five years, 
and that be was podeoed until the Lene et the Plainriff entreb upon 
the Defendant, & ipſum pune 3. { | 


ant reentred and ejeced 
Mlaintikk replies; 


the aliegation at tb Dige ien fi 
being taken upon i is vain and idle: 
no Judgment tan he thereupon. A 
plea dt the Defendant be bvigious, and 


Peri though this 
ken 70 the Plain Fein? Wil bove 
demurred chereunts; pet he hinſelf ſpall not take adbantage _ L 

; n * 
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And having confeded that the P'aintiff bath a geod Leaſe, and that he 
tieaged him. Judgment map be given againſt him upon bis Plea; 
But there being here an Idue joined upon this falſe Allegation, and 
being lound by the Jury, that the Lecnoz of the Plaintiff had not dicrei⸗ 
ſedbim (which well ſtands with the Law) the Judgment all be well 
giben upon this Uerdic againſt him: But if it bad bern found fop the 
Na ntit, that rhe Leoz of the Plaintiff digerſcdbim(whichis again 
Law that be ſhould be diſſeiſed, being but a Termoz) peradventure he 
ould not have bad Judgment. But as it is found, the Uerbict well 
lands with rhe Law, That tbe Lefo2 did not dige.ſe him, and be ſhall 
not take any advantage of his own vicious plea. Wherefoze it was 
adjudged foz the Plaintif, 


Sir Nicholas Sanderſon werſus Hariſon; 


a— 


DE: foz 671. Rent upon a Leaſe foz pears of Land in D. Ind foz (is) 

Rent arrear foz a year and a halt at the Anuunciation 19 Jac, be 
bzought the Action, The Defendant pleads, and confefſerb the Leaſe 
and Reſervation: But further pleads, That the Leun: and all thoſe 
whole eſtate at. habe had Common in ten Acres in Eaſtfield always 
koꝛ their beaſts levant and touthant upon the ſaid Cenements, ebery 
year after the Coꝛn ſown, from Auguſt 7. until the Coꝛn reaped and 
carried away; And that befoxe MyRent-was due, Sir N. Sander ſon 
the Ledoz incloſed the ſaid ten Actes wherein be ought to babe hab his 
Common, with bedges and ditches, and ejected him, ſo as he mrght 
not uſe his Common; and thereby his Rent was extiii>. Where: 

upon it was demurred. Firft, becauſe this Land incloſed is not al- 

leaged to be ſown with Coꝛn; otherwiſe by his pzeſcription he is not 
to habe Common, Setondly, becauſe he did not ew; that he kept it 
incloſed with fozcez other w. e he may well bꝛeaz the hedges and take 
dis Common. Thirdly, it was moved, That the allegation beret 
it is expꝛeſted. That be intloled the Common, whereby the Rent is 
extina, is a vain allegation; Foz the Rent is not iduing out of the 
Common, and ſo there canner be a ſuſpenſion by intloung the land t. 
And of that opinion was all the Coutt. and that the Plea was ill upon 
the firſf Exception; And rherefoze adjudged it foz the Planitif, 


William Stonehouſe verſus Sir Thomas Read and others, 
, Trin, 7 Jac, rot. 43. 


Ebt upon the Statute 2 E. 6, fo nat ſetting fozth of Cytbes: (1) 
And che ws, That the Defendanits in the year t607, and 1608, 
were Otcupiers of 128 Acres of Meadow in Radley ard Thorp; 
And that Robert Abbot of Abingdon was ſeiſed in T de Decimis 
predictis creſcent. upon the ſaid Lands; And in an. 3 1 H. 8. ſutrendzey 
ſbem to R. H. 8. which deſtended unto R. E. s. and from bim to Quien 
Mary, and lo unta Q. Elia. who in an. 36. reg. ſui by het Letterg· patents 
(bete che wr) demiſed Deeimas predict. to the Plaintiff foz lite: And 
that rhe Defendant, 1607; cut down the Pay gzowing uten, — 


= 


— 
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the value of Twenty marks, und carried it away without paying the 
Tythes ; And lo in the year 160. Wherefoze be demands the treble 
value, being 40 l. The Defenbant demands Oyer of the Letters: 
patents, which wos entred in hæc verba: That the Quien demiſey 
unto bim Omnes illas Decimas ſuas ſuper quand, parcellam terræ vocat. 
Bremere in parochia de Radley, nuper in tenura Tho. Hariſon; Ac 
omnes illas Decimas creſcent, ſuper quand, parcel. terræ vocat. Barton- 
Bremere, nuper in tenura A. Read in parochia de Radley predict. Et fic 
de 13 ſeberal partels, Quæ nuper fuerunt parcellæ poſſeſſionis Mona- 
ſterü de Abingdon: Exceptis omnibus illis Decimis in Radley in tenuri 
Johuani Tyndal, ver. redditus 671, And upon this Declaration the 
efendant demurred in Law; Becauſe the Plaintiff in bis Decls- 
ration bath not ſufficiently entitled himſelf to the Tythes of the 128 
Acres of the menow in the Declaration mentioned. Foz by the Patent 
ſhewn (wbich is as now part of the Declaration) it is noterpeeed, 
tbattbe Quien gꝛanted thole Tythes by any the names in the Letters 
patents; 02 is it aberred, that thoſe Lands were any ot rhe Lands 
mentioned in the Letters patents, no that thoſe Lands were inthe 
tenure of any ot the perſons mentioned : Fon, it is not a general 
Sꝛant of all the Cythes in Radley, but of the Tythes of ſuch 
in tbe tenure of ſach perlons : Nax is it aberred, that thep were in 
the tenure of ſutb perſons le they did not pale. And in pꝛol 
beresf the books of 7 E. 6, Dy. 83, Pio 191. Co. 3.33. 4. 35. were urged, 
Secondly, Foz that it is nat che ton, that theſe be any of the Tythes 
excepted; which.ought to be ſhe wu when be pleads any Parent where 
in is E reptisn, as it is in Dy. 106. & 8.4.7, But notwithitand 
ing theſe Exceptions, the Court upon the arxſt Argument adjudged the 
Declaration to be grod: Foz the Plaintif declaring, That theNuwn 
qꝛanted predictas Decimas, it is a ſufficient allegation, That thoſe 
Tytbes paſſed iy hat Patent : And it thephadnot padged.the Defend- 
ant might have laid, Non conceſſit; And if it were not in the tenure 
of thole perſons, o2 Cxtepted therein, it might well babe been $ewn 
in Emdente. But when the Plaintiff laith⸗ Quod conceſſit predi cas 
Deczmss, without move, it is a ſulũtient abexment in it ſelf, That the 
maſuen them. And when the Defendant demanded Oyer of the Pa- 
tent, aydthendemurred, It is a Lonledion of the Declaration, and 
that the Declaration well fands with the Patent, That the gzantev 
thoſe T/tbes wqueſtiom, And Poderidge betd,That if ſhe bad gzanted 
tyoſe Tythes by thoſe names in the Patent, be needed not to habe as 
verred, That they were in the tenure of ſuch an one named in the Pa 
tent und were notÞxcented; Fey that had been moe pꝛalix then needed: 
But predict. Decimas implies as much and it may be better intended 
by tbe Patent dhe wa, that they are 2 gzanted in the Patent: 
Wiberef6ze the Declaration is go. And in pzof thereof was cited 


33 H.. Bro. Plea. 143. 1 H. , 28. Beauchamps caſe. And the 


withaut turther argument it was adjudged foz the Plainnff;alrbougb 

mer motions in 8 Jac; when the Demurrer was firſt argued, 

y were very ſirong againd the Plaintift: But no Rule then being 

entred, now upon motion Judgment was given againf oy he: 
aKer v 
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Baker verſus Blackman, Paſc. 2 1 Jac, rot. 424. 


T Reſpals, Clauſum fregit: The Dekendant pleads, that long 

time betoze the Trelpaſs, one James Stephens was ſeiſed in 
fee, and in 12 Eliz. infeofted Tho. Norwood, to the uſe of James 
Baker, and Mary his wake , and the heirs of their bodies 3 Ind 
that they had iſlue Henry Baker, and dyed ſeiſed; which deſcen- 
ded unto un, and from him to his the daughters; and juſtitie 
by their Leaſe, and gives colour to the Plaintiff : The Plain- 
tiff replies, that long time befoze the Treſpaſs, Dir Tho. Tyr- 
relwas ſeiſed in f, and gave it to Edw. Baker, and Joan his wie, 
aud the heirs males of their bodies; And that they had iſſue 
the ſaid James Baker, and the Plaintiff, and that James had il⸗ 
ſue Henry, #dyeD,which Henry dyed without iſſue male; where- 
foze he as heir male entred, and v the Defendant committed the 
Treſpaſs, cc. Ind traverſeth the ſeiſin in fe alledged in James 
Stephens: UWhereupon the Defendant demurred ; And chews, 
that he traverleth the ſeiſin in fee of James Stephens, whereas he 
ought to have traverſed the gift in Tail, which is the pꝛincipal 
matter ot the bar. And Henden Derjcant ſtrongly urged; that 
foz this cauſe the Replication was inſufficient; But it was 
argued fo: the Plaintiff, that the Replication was god: And it 
is in his election to traverſe the ſeiſin in foe alledged in the Bar, 
oz the gift in tail; And in p2of thereof relyed upon 4 Ed. 3. 
Traverſe, Bro. 372. 26 H. 8.4. Coke lib. 6. fo.25. And of that o⸗ 
pinion was the whole Court after peruſal of theſe Boks ; 
UWherefoze it was adjudged foz the Plaintiff, 


Peters verſus Heyward, Trin. 21 Jac, rot. 262. 


E ror of a Judgment in the Common Bench, in Detinue of a 
W 


Bond. Upon Non detinet pleaded , it was found foz the 
aintift, and Damages aſſeſſed to 7 1. and Colts 6d. And if 
the Bond cannot be reltozed, then they aſſeſſed foz Damages be⸗ 
lides the 71. 20 l. moꝛe. And it was thereupon adjudged , that 
he ould recover the ſaid 7 l. and 6 d. foꝛ the Coſts, and the ſaid 
Bond oz 20 l. Er præceptum fuit Vicecomiti diſtringere foz the 


laid Bond oꝛ 20 l. And thereupon the Erro2 was aſſigned ; Foz 


the Judgment ought to be conditional, viz. the ſaid Bond, oz 
if he cannot have the ſaid Bond, then the 20 l. Ind accozdingly 


the Diſtringas ought to have been, to demand the Bond; And ik it 


cannot be delivered, then the 20 l. But theſe woꝛds (And if it 
cannot be delivered) were omitted: Uherefoze it was moved 
to be Error. And although Waller the Pzothonotary of the Com⸗ 
mon Bench certified that there were divers pꝛelidents there in 
this manner; And it was ſaid, that in the Book of Entries, 


Judgment 


Judgment is entred in this _— ud alledged, that the 


(18) 


(19) 
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Judgment being, that he hall recover the Bond, oz 20 1, 2axta- 
mount, and is to be intended conditional, that he (all have the 
Bond; And if he cannot have it, then the 20 1. yet upon conſide- 
ration of many other pzeſidents , and the Bous which mention 
that the Judgment is and ought to be conditional in it ſelf, and 
not by intendment, The Court held, that the Judgment was 
erroneous ; Foz by that Judgment and awarding of Diſtringas, 
the Sheriff might diltrain ko the one, oz the other at his choice, 


INS; But he ought to diſtrain foꝛ the thing it 
ſelf; And ik 


he cannot have it, then koꝛ the 20 1. And altho 
the VMUrit of Diſtringas was well made, and in that manner as 
it was chewn to the Court; yet foꝛaſmuch as the Judgment is 
other wile, the awarding upon the Roll which is the Marrant 
of the Mrit, was not god: Wherefoze. rule was given that 
the Judgment ſhould be reverſed, 


Buckland verſus Otley, 


Ebt: Upon a Demiſe apud Creek, of an houſe and divers 
Lands apud Creek, and of ſuch ſeveral Cloſes ; And men- 
tions not in what Uill they were ; The Defendant pleads En- 
try by the Plaintiff into parcel of the ſaid Lands in Creek; Do 


- a ſuſpenſion of the rent: And Illue thereupon, and found foz the 


Plaintiff, And it was moved in Arreſt of Judgment, that the 
Declaration was not gud, becauſe there is no place mentioned 
where the other Lands were: And all the Court held, that the 
Declaration was not god foz this cauſe; And it had ben god 
cauſe of demurrer : But in regard the Defendant hath pleaded 
a collateral Plea viz. Entry of the Plaintiff; That hath made 
the Declaration god; Foz the Leaſe of the Land is admitted 
by this collateral Plea pleaded, as 18 Ed.4. UWherefoze it was 
adjudged foz the Plaintiff, 
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'FTerm:Hil. Anno viceſimo primo Jac: Reg. in B. Reg. 
'Mapes Executor of Holdick verſu Sir Nat Sidney;in Cd. f. 


Sſumpſit: ot that the Defend, in conſideration the Plain 
A would fozvear to ſue one ES. upon an Obligatton-of-80]. 
- S . pzdmiſed-to-pay unto him the ſaid Debt. And alledgeth in 
facto in the Mru, that he fozboze to ſue the ard I. S. per magnũ tem- 
pus: And that the Met. had not as yet paid it unto him, licet re- 
quiſitus. The Declaration was. that he foꝛbate hum per magnũ tem- 
pus, viz; from luca time of the pzomiſe, until ſuch! a day, which 
was foza year and half after the -pzomiſe, yet ie had not paid it. 
The Del. pleaded Non aſſompfſt; and found againlt him to tye Da- 
mage of 80 1. And Hitcham moved in Arreſt ot Judgment, Firlt, 
that this Aſſumpſit is not grounded upon any ſutticient confideratt- 
on, viz. that he chould fozbearfo2 a certain time, ſo as it might ap⸗ 
pear unto the Court that there was a ſufficient time of fozbearance, 
and a-ſaffirient conſideration to maintaitithe Action, as in Hil. 
36 El; xer:485.in Ban. Reg. Sackfords Caſe, it was adjud3ed , that 
an Aſſumpfit foꝛ the payment of a Debt, in confideration to ſtay a 
Suit per paululũ cempus;wag adjudged void: Do tn another Caſe, 
that he (ould foꝛbear per breve _— At hough he alledgeth fo2- 
bearance foꝛ halt a year, an Action lies not; Fozthe conſideration 
is no ſufficient ground foꝛ the Action. -Decondly, admitting that 
the conſideration to foꝛbear. ac. ſhould be god, becauſe it ſhall be in- 
tended to de a total and abſolute! fozbearancs, yet the Perlaration 
is not god, becaufe the UWrit * tempus he had fozbozn 
to ſue,not mentioning any time. And the Declaration that he did 
fozbear per magnum tempus, ſcilicet from the time of the pꝛomile un⸗ 
till fuch a day, ic. and doth not ſhew that it was until the day of 
the Mrit, ac. Foz if he doth not perkoꝛm the conſideration on his 
part, there is not any cauſe of Action: Ind then here it al be inten⸗ 
ded that he did not fozbear until the day of the VUrit , becauſe the 
day of the Writ is not hewn. And it ſhall be intended ſtrongeſt a- 
gainſt the Plaint. that he did fozbear but untill ſuch a day, and 
afterwards befoze the UUrit bꝛought, ſued that Action. Ind upon 
theſe Exceptions, it was argued at large: But now all the Juſti- 
ces, viz. the Loꝛd Hobert, Winch, and Hutton, (Tones being ablent in 
Chancery) held, that the Plaintiff Could recover; Foz they all con⸗ 
ceived that a conſideration to foꝛbear to ſue one ſuch , foz ſuch a 


Debt, is a god conſideration ; and it ſhall be intended a total and 


abſolute fozbearance, as Hutton and Winch held. Ind that if the 
Def. paid it befozeupon this pzomiſe, and after the Plaintiff ſued 
f0: the Debt, the Plaint. is chargeable in an Actiomupon the Caſe ;' 


Fo it is an implyed pꝛomiſe in the Plaintiff that he Would fozbear, 


hig Suit totally: But yet when the Plaint. hath fozbozn a conve- 
the 


t (1) 


ment time, (when there is no time 1272 the Det. do not pay 
1 2 
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the Debt — to his pꝛomiſe, the Plaint. may well ſue him 
— pꝛounſe, and 8 all his life. And here, 

ſhews that he fozboze per magnum tem pus, viz, ſuch a day 
— 1 well agres with tte UUrit.z, and when the date of 
the Wit doth not appear, it ſhall ve intended that he did for 
abere chief Fill agreed iy hem, that the Amon was mil 

obert mz we 

bꝛought, and the Declatratun gd, becauſe he ſhews he did foz- 
bear it foꝛ a convenient time. Aud he held, that he was not bound 
by this agreement to toꝛdeat totally. and denped that upon this 
agreement he is chargeable in au Aſſumpfit, i he cafter thus Debt 
recovered frem the Defendant} chould ſue tog the fame Debt; Fo 
it is unt a pzomiſe to reſtrain him totally; and without expꝛels 
words by pome : Wherefoze it was ad⸗ 


Brookbank var Taylor in the Exchequer Chamber. 


AS plit: Whereas the Plazneit, at the Defendants requeſt, 
20 April 19 lac. Demiled ta ane Ion Iennings, hi hauſe in Lon- 
don faꝝ a year, à precdicto 20 Aprilis 19. Iac. rendzing 50:5. Quar- 
terly. That the Def. . laid le den KD nat pay the 
rent, that he would pay it Anda 5 vutute dimil- 
ſionis, he entred the tozeland 2 1 lac, | 

— — Ind that the „ Ih 

paid it. Non dae e "and found him; 
1 — e aſſumptionis — — 5 l. And 
Judgment thereupon, and ogy yo thereof bzought in the Erchequer 
Chamber. The firſt Error aſſigned, becauſe the Entry is aliedged 
to de befoze the Term begun: n it is a dalleiin, and then no rent 
is due: Sed non allocatur; Fo: although he alledgeth —_—_—_— yet 
there is not any expulſion alledged, and ſo uo difſeiſin :- Ind the 
Debt is due by the contract, and the Action lies upon it. A ſecond 
Erroz aſſigned, was, becauſe it is not alledged, that notice was gi- 
— — paid: Sed non allocatur; Foz he at his 
ht to take conuſance of the non-payment, and pay the rent, 
ethe promiſe is bꝛonen. Thirdly, becauſe the Uerdict al⸗ 
— Damages, occaſione aſſumptionis prædictæ, where it ought to 
be, occaſione non performationis promiſſ. predict. Foz the — is 
not the cauſe of the Damages, but the non payment thereof: Sed 
non allocatur; Fo2 the pꝛomiſe is the cauſe; And the Jury finding 
the ue, and alleſsing Damages, atthoughit were not found foz 


what cauſe; yet it had been well enougg: TWherefoze the Judg⸗ 


ment was affirmed. 


Memorand. In this Term Sir Robert Houghton one of the Iuſtices of the 
Kings Bench dyed at his Chamber in Serjeamts Inne in Chancery laue, be- 
ing a moſt reverend, prudent, learned, and temperate Iudge, and inferi- 
our to none of his time. 


Terminoͤ- 


22855 £66 28855 2 8 N $92 


N 4 — 
22a E BED 2 I 71 3 . 7 % 
<7 


e 1 


Termino Paſche Anno viceſi mo Kunde 
Jas OBI Regis in a Bien o Retz 5 


. * nnn 


| Holwan 1 Cine, Paſch. 12 114 rot 66; ” C. B. 


Theakers Caſe. 


ALphonſus Theaker Couſin and heir of William Theaker, after (2) 
the death of William Theaker, (becauſe he had not any iſſue 

alive at the time of his death, (but Mary his feme was then 

ſuppoſed to be e-ſcin! by him) who dyed 15 Febr. 1623. and the 

was marryed againtoone John Duncomb within a ook after 
the death of her hugband) pocured out of the Chancery a Writ 


— —  — 


— 
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| Writ 
I rit; againſt 
- = Lady Willonghby ; . was retnenable in the 


— The — — he had cauſed her 

yell and returned the Inquiſition, that by ſuch per⸗ 
= = cauſed her — pn found = — be — , Be 
quod fuit ura 120 UWyeretoze he now pꝛaye 
Sc Gate clk s urt to be directidto the Dherif of 


Surrey, becaule the was — with her husband to Wandſ- 
worth in Surre 
take — — 


, and there inhabited; That the Dheriff might 
e and key her until che were Delivered 
e might not appear to be any falſe oꝛ ſup⸗ 
Apt ch the interim he rcaule her to 
iar a eta 1 one __ Court t 

Gould be a 
1 15 010 . way of the Lady Wiege 


widow, and fo ſuch 

t here>He is a Fewe covert, 
z they would not take 
with her husband, he enter⸗ 
et Id not remove froth the houſe 
ted! And that one oꝛ two of the women 

* Sheriff, Gould lee her every day, and that two 
d be p2efent at her travail; Foz it was ſaid, 

be well ſaid to be the childe of the firſt huſ- 
2 — his Land: So as if there were am 
fititious birth, the Couſin and heir might be diſin⸗ 
1 5 derekoze a Crit was accd2dingly awarded to the 
of” Surrey, to cauſe her to de lan eber ber until her de⸗ 
wery by two at leaſt of the laid women returned by him; And 
that thee of them oz moꝛe chould be pzeſent with her at her deli⸗ 
very; ſo as no falthod might be in her birth. Note, After this 


coürfe obſerved, ſhe was delivered of a female childe, who was after- 
Wards by Inquiſition found to be the daughter and heir of the ſaid 
Frilliaw Fheaker el. 
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Peter Harris verſus Peter de Bervoir, Paſ. 22. Jac. rot, in Ban. Reg, 


Ebt, ſuppoſing that one Squire delivered unto the Defendant (1) 
D 1001, ſolvend. to the Plaintiff ; Ind that he had not paid it 
to the Plaintiff ; Uherefoze he bzought this Action. After 
Uerdict, upon Non debet, it was moved in of Judgment , 
that Debt lies not; Foꝛ there never was any contract betwirt the 
Plaint. and Def. no2 any delivery of the money by the Plaint. to 
the Def. and therefoze no Action of Debt lieg: Pet peradventure 
he might have Accompt upon this Receipt ; but no other Action. 
But it was agræd, that the Bailoz (if the money be not delivered 
unto him to whom it ought to be delivered) may have Action of 
Debt, oꝛ of Accompt at his election; But he to whole uſe the Bail- 
ment was made, ſhall have but Accompt onely. And Damport fox 
the Plaintiff agreed that if money be delivered to another to deliver 
to I. S. oz to the uſe of I. S. There 1.5. all not have Action of Debt, 
but Accompt onely. But when it is delivered(as it is here) ſolvend. 
to I. S. which is intended in ſatisfaction of a Debt: There it is not 
tountermandable. And he who is to receive it as a Debt, may upon 
this Receipt have an Action of Debt oz Accompt. And to this pur⸗ 
pole the Reco2d of a Judgment was chewn, Trin. 13 Jac.in the Com- 
mon Bench, Cornub. betwixt Greenvile and Slaning in Debt, ſuppo- 
ſing that George Greenvile Delivered ſuch a ſumme to be paid unto 
the Plaint. And foꝛ non-payment,Debrt was bzought,and adjudged 
foz the Plaintiff, Vid. 28 H.8. Dy. 21. 41 Ed.3.10. 28 Ed,z. Debt 
146. That the Bailoꝛ may have Debt oz Accompt; but not that 
ceſty qu. uſe hall have that Action. But 36 H.6.10. and 39 H. 6.44. 
are, that ceſty = »ſe, the delivery is made, may have Debt oz Ac- 
compt. And of that opinion were Doderidg and Lee: Uheretfoze 
rule was given that Judgment ſhould be entred foz the Plaintilt, 
unleſs other caule, ac. Vid.21 H.7.77- 


| Foſter verſus Browning, in C. B. 


A Ction to2 theſe wozds; Thou art as arrant a Thief as any is in Eng- (2) 
land; For thou haſt broken up 7, S. Cheſt, and taken away 4ol, 

After Uerdict it was moved in Arreſt of Judgment, becaule he 

doth not aver that there was any Thief in England: And the laſt 

woꝛds do not impozt any Felony ; Foz he cheweth not that he ſtole 

any money, 02 robbed him of any money: And therefoze all the Ju⸗ 

ſtices held that the Action lay not; Foz it is not to be maintained 

by Intendment, but by expzeſs woꝛds: Foz the firlt woꝛds with- 

out an Averment will not maintain an Action. And the wozds do 

not pꝛove any Felony to be committed; Foz the money may be = 


— 
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(3) 


(4) 


(6) 


ken away, aud the Cheſt bzoken open upon pꝛetente of Title, and in 
the mid-day.and p2eſence of divers; And then it is not any Felony; 
Therefoze Hobert Chief Juſtice put the Cale ; It one ſaith , Thou 
art 2 Thief, for thou haſt taken away my Corn; Action lies not, foz 
the taking may be lawful : But if he had ſaid, For thou haſt ſtoln 
my corn, Action lies; Foz it Gall be intended Cozn thzaſhed , and 
not in the Cheafs ; Uherefoze it was adjudged foz the Defendant. 


Goldingham werſus Some. 


Dover: The Tenant vouches the heir in the ſame County, who 

enters into the Warranty, and pleads rien, per deſcent , and ſo 
they were at Jſfue; And at the Niſi prius made default ; Mhere⸗ 
upon at the day in Banco Judgment was given againſt theTenant, 
Ind now Henden moved, that - Judgment ought to have ben 
condittonal, viz. againſt the heir foz what he had in the ſame Coun⸗ 
ty, and ik he had not any eſtate, againlt the Tenant. And ſo were 
ſeveral Boks and Pꝛelidents, viz. Mich. 38. & 39 El. rot,1288. be⸗ 
twixt Aſnburnham and wheret he Tenant vouched the 
heir in the ſame County. Vid.z H. 6. 17. 7 Ed. 6. Dowry 148. Ind 
the Court held that both ways were god. 


Giles Bray ver ſus Sir Paul Tracy. 


Aſte; Ind delares upon a Leaſe foz rears, Remainder to 
Duke Bray foz life, without impeachment ;of waſte, remain- 
der to Giles Bray in Tail, foꝛ þ the ſaid Duke Bray is dead: And that 
the Tenant had committed Waſte in cutting down divers Oaks, 
to his diſinheriſon. Upon Null waſte pleaded, the Jury found all the 
Declaration; And that the Tenant had committed the Maſte in 
the like of the Tenant foz life, who is now dead befoze the UNrit 
bought : Et f ſuper, &c. And the Court held, that the Plaintiff 
ſhould recover, and that there is not any variance betwixt the De- 
claration and the eſtate found ; Foz he committing Uaſte in 
the like of the Tenant foz life, when he dyes, he in remainder may 
have the Action, as if it had been done in his ovon time, and after 
the death of the Tenant foz like; Foz although in the life of the Te- 
nant fo2 life, the Termoz by his aſſent might have made Waſte, 
and he had not been puniſhable afterwards; yet when he is dead, he 
who committed the Waſte, hath done it to the Diſinheriſon of him 
in remainder ; Ind it is all one as if it had been done after tye 
death of the Tenant foz life. | 


Crocker verſus Kelſey, Hil.25 Jac. rot. 44. 


E Jectione firmæ in the Kings Bench: Upon a ſpecial Uerdict the 
Caſe was, John M. and his Feme being Tenants in Tail, 


' remainder to the heirs of the 34797, by a Conveyance made by the 


Baron during the coverture : The Baron hath iſſue, a ſon and Dyes ; 
the ſon in the life of his mother levies a fine to the uſe of himſelf and 
his heirs; the Feme lets the Land fog 21 years, without _— 


— 
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the ancient rent, and after dxes, the ſon hath iſſue a daughter and 
deviſes the Land to the Dekendant, whether this were a god Leale 
ts binde the Deviſee of the ſon, after the death of the Fee, was the 
queſtion : Ind adjudged foꝛ the Plaintiff that it was a god Leaſe. 
Note, this began in Anno 22 Fac. but adjudged in Anno prim. Caroliy by 
all the Court after divers arguments at the Bar. wore, that afterward in 
3 Car. a Writ of Error being brought upon this Judgment in the Exche: 
quer Chamber, and the Error alſigned in the Judgment in matter of 
Law, and no other Error, it was argued by Maſoz tor the Plaintiff, in the 
Writ of Error, and by. Dawpert Serjeant for the Defendant. And the 
principal reaſon inſiſted upon by the Plaintiff in rhe Writ of Error, was, 
becaute by the fine wich Proclamation by the ſon, the eſtate tail is dock- 
ed and barred; And when the Feme dyed, the eſtate tail was not in eſſes 
but determined: And therefore compared it to Auſtens cale, 3 Marte, 
Dyer, and Plomd. Wal ſing hams caſe, and Coke 3. Sir George Browns caſe; 
and cited a caſe in the © ommon Bench, Mich. 13 Fac. rot. 763. betwixt 
Godfrey and ,Paſton, where tenant in tail had iſſue a ſon and a daughter, 
and the ſon levied a fine with Proclamation, and dyed without iſſue, in 
the life of his father: It was adjudged that it was not any bar to the 
daughter, who claimed the eſtate tail after the death of her father, be- 
cauſe ſhe needed not make any deſcent or conveyance by her brother 
who is dead, without iflue in the life of her father. And ſhe claiming 
immediately from the father , this fine could not bar or determine her 
eſtate. But here, he who levies this fine, doth not ſurvive the mother; 
and therefore the daughter ſhall not be barred to claim the eſtate tail: 
Then when the mother dyes; the eſtate tail is determined quoad her, and 
the daughter is in, in a remainder in fee, and fo ſhall avoid the Leaſe; 
But all the Juſtices and Barons agreed, that although by the fine the e- 
ſtate tail is batred qua him who levied it, and his iſſue, yet it is not de- 
termined in rei veritate; and all ſtrangers may ſay, that it is in eſſe; and 
the Feme who is mother to the iſſue, remains always tenant in tail: And 
when ſhe made the Leaſe for years, be it with the ancient rent, or not; 
yet it is a good Leaſe, and ſhall binde all perſons. And ſo it was reſol- 
ved in York and Sparhams caſe; that ſuch a Leaſe by the Feme ſhall bind. 
But whereas it was objected, that this Leaſe for years is an alienation 
within the Statute of 11 H.7, For the Feme was joynteſs by the act of 
the Baron, therefore the iſſue by reaſon of the eſtate tail ſhall avoid this 
Leaſe, as it is held in Sir George Browns caſe, Co.3. fol.59. The Juſtices 
and Barons held, that it is without queſtion z For, being but an ordinary 
Leaſe for 21 years, it cannot be ſaid to be an alienation of the eſtate. But 
if ſhe had accepted a fine, and regranted ir for 1000 or 500 years , to 
change the inheritance, that peradventure might have been within the 
Statute : But as the caſe is, it is without queſtion z Wherefore the 
Iudgment was affirmed, | 
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Jones, one of the Juſtices of the Common Bench, was made 

Juſtice of the Kings Bench; and Sir Thomas Chamberlaine, one 

of the Juſtices of the Kings Bench, having a Writ of Diſcharge 
delivered him, and appointed to be made Juſtice of Cheſter, Sir Fames 
Whitlock (who was Juſtice of Cheſter) was ſworn one of the Juſtices of 
the Kings Bench in his place, And Francis Harvey, one of the ancient 
Serjeants, was the ſame day made Juſtice of the Common Beach, and 
{worn in the place of Juſtice Foxes, but after Juſtice Mhitlacł. 


(1) l Emorandam, Upon Monday 18 0ober this Term, Sir William 


Holms verſus Toſtwood, 


(2) Sſumpſit foz that the Defendant, 20 Aug. 21 Jac, being em 
, wn unte the —.— 15 5 hich bu —— bu bim) 
pꝛomiled ta pay it upon requeſt; and alleageth Requeſt and Non pay 
ment: The Defendant pleaded, That befoze the ſaid 20 Aug, 21 Jac, 
be was indebted to the Plaintiff in the laid lum of 15 l. and paid the 
ſaid 151, befoze the ſaid 20 Aug. 21 Jac, viz, Upon the 20 Junii, 
21 Jac, tu J. S. the Plaintiffs Factoz to the uſe of the Plaintiff, 
Abſque hoc quod poſtea aſſumpſit modo & forma, &c. The Hlaintiff 
ſaſth, Quod poſtea aſſumpſit modo & forma: Whereupon Idue was 
joyne d and found foz the Plaintiff. And it was moved, That the De- 
fenvants Allegation of the payment of the ſaid 15 l. takes away the 
Conũderation: And therefoze he ought to habe traverſed the payment, 
and not the Adumpũt: Foz the Conſideration being taken away, the 
Aumpüt falls, Sed non allocatur. - Becauſe the payment is alleaged 
to be made toa Stranger, to the Plaintiffs uſe : And it is not aver- 
red, That he attepted thereot; oz, That it was paid untobis ſervant 
by bis command; fo2 otherwiſe, it is no payment, Alſo whenthe 
Idue is Quod poſtea Aſſumpſit, and found foz the Plaintiff, it is to 
be intended, That it was afrerwards lent by the Plaintiff ; which is 
found by the Uervict, in finding Quod Aſſumpſit. Foz otherwile they 
map not finde the pꝛemtle accozding to the Detlaration. uherefoze 
it was adjudged foe the Plaintiff. 


Hodgeskins verſus Whood, Trin, 19 Jac: Rot. 596. in C. B. 


Rogers was leiſed of this Land in Fer, holden in Soccage, and de⸗ 
viled it by bis Mill in ꝛiting tu his Feme foꝛ her life, Kemainder 
in Fir, et . And afterwards Leded by noꝛiting the ſaid Lands foꝛ two 

N years, — 


(3) FE kogent Firmæ upon a ſpecial Cerdict, the Caſe was, That John 
* 
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years. to begin after bis death. TUbetber that were a Countermand 
of the ill, was the quenon. Henden Serjeant mobed Chat it was 
not any Countermand, but only foꝛ the two years; And cited one 
Marſhals Caſe in this Court, Mich. 2 Jac. to be adjudged actozding{y. 
But Hutton and Winch bemg unty in Court, conceived it to be doub:⸗ 
full, in regard the Leaſe is made to take effect at the ſame time when 
the Will takes bis eſfeu . Butt it be bad made the Leaſe foz years ro 
commence pzeſently, which might well have determined in bis life, 
it bad not bien a Countermand, Therefoze they required him i ſearch 
the Pzeſidents by bim cited, and to ſhew tbem in Court, and then 
they would deliver their reſolutions, -p.q. adjornatur. 


Woolley; verſus the Biſhop of Exceſter, Manwaring & Edwards. 


Uare Impedit, foz the Church of Tedlyn in the-Countp of Devon. 
The Plaintiff entitles himſelt᷑ by gzant of the next Aboidance ; 
and ſhe ws, That the Incumbent was created Biſhop of 


barred, Foz be hath not ſuf in bis Detlaration. 
Hutton tonteibed, That the Church was void by the Incumbents 
being created a Biſhop of Ireland, as well as if be had bien made a 
Bishop im England Z Foz be baving taken a Meater Charge, and thy 
rnment of a Church, bath made veid the firſt Benefice, But be 

d, That the King bad not any title to pzeſent by the Jncumbents 
being treated a Bicbop, but only where the king is Patron of the ſame 
Benefice : Na is there any Book to warrant it, but only the Bok 
of 5 Mariz Preſent, al Egliſe 61, But all antient Beoks are to the 
contrary; as 41 E. 3.5. 11 H. 437. And that there was not any pze- 
lentment as by Pꝛerogatibe, where the Jncumbent is created a 
Biſhop, until of late days. Setondly. They all held. That when tbe 
Incumbent is created a Biſhop, and the Ring pzeſencs, oz gzants 
that be ſhall hold it in Commendam, (wich is quaſi a Preſentation, 
and be is thereby full Intumbent, and m wp plead as Incumbent) Jf 
the G2autir of the next Jboſdance du nut then pzeſent, be barb loſt bis 
Pꝛeſentation; foz he ougbt to habe the next Aboidance, and be cannot 
bave any other. And therefozerbey held, Jf rhe net Avaibance hould 
be taken from bim by a fozmer title, as in Dower, by a Statute, oz 
by other title wharſoeber, That be bath lod it ta ever ; Foz be can- 
not claim any by his gꝛant, but the next only: And denied the Cale 
put to be Law; Thar if one debileth the thity'Abgidance, and be 
dies, andthe Feme recobers the third, wat he ould babe the fourth 
Avoidance, v.20 H,8.Bro.preſenr.al Eſgl. 52. 35 H. S. ib. 5 5. 15 181 
29 H. 8. Dy. 35. Co. 8. f. 144. har Hutton in his — D, 
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Tat the Commendator, although be bath it but foz fir years, per 
bath power to retam it during his life; And cannot be abzidged by 
the Limitation foz-Gr years, hut is permanent Intumbent theregf 
during bis lite: And it is as a Confirmation oz Attommment, oꝛ Agent 
toa Legacie, and cannot abzioge the Eſtate which is'ronſirmed ze, 
but that it hall inure actoꝛding to the Eſtate limited. And as to this 
point, Winch aged with him. But fopthe intereſt which the Ring 
bath ta pꝛeſent, when the Intumbent is rreateda Biſhap, after Con- 
fecrationz Winch held, That the Ring bath an abſclute title by his 
Pꝛerogative, as well in tale where a common perſon bath the Patro- 
nage, 8s where the King bath it: And he is not only as immediate 
Patron, o ſupꝛeme Patron; berauſe the Jncumbencie being void by 
bis treating of him Biſhop, he hath it by his Pzerogaribe. Ind many 
.ſozts of pꝛeũdents, unte the time of R. H. S. were by him cited, where 
the Jntumbent was treated Biſhop in England 02 Ireland, That ſuch 
Pꝛelentments babe ben ratione Prærogativæ, and not as Patron, 
At the LozdHobarrs Argument, J was not pzeſent : But J heard, he 
agzeed with them tonterning the Gzantix ol the next Aboidance; That 
he bad not any title to bing the Quare Impedit; And that the Pzeſentir 
ol the Ring being in the next turn after the Gzantoz, the-G2antir hath 
n temedy⸗ but muſt ſuffer the pꝛejudite byreaſon of the Pzerogative, 
And they all agzed, That the Bar was ill; Foz the Traverſets of the 
- Concliicion, But becauſe the Plaintiff bath not made a ſufficient title 

in his Declaration, Jr was adjudged, Quod nihil capiatper Breve. 


Auſten verſus Royden, 


(5) Vectone Firmæ of Lands in Ayleſham. @The- Defendant 
L - pleaded, Chat Ayteſhami predict. ubi Tenement. predict. jacent, 
is within the Cinque- ports, ubi Breve Domini Regis non currit, 
8c. \ The Plaintiff replies, That Ayleſham predict. is within the 
County of Suſſex; abſque hoc, That Aylſham is within the Cinque- 
ports. Whereupon the Defendant demurred; Foz that he dath not 
traverſe, Chat Aylſham wherein the L and lies. is within the Cinque- 
ports. Foz it was ſaid by Finch Serjeant, That by this Traverſe, 

it any part ol Ayleſham be out of the Cinque-porrs,andin the County 
of Kent, as in truth this caſe is; that part ut the Uillage is within the 
Cinque · ports and the other our; And this Land is in that part which 
is within the Cinque · ports: Bet by this Traverſe the Defendant 
thall be trited. And foz that, the Bek of 50 E. 3. 5. was cited, But 
all the Court beld, That the Replication and Traverſe is go : Ff 
by the Defendants plea it Gall be intended. That the whole Uillage 
of Ayleſham is within the Cinque-ports ; And the addition, ubi Tene- 
ment. jacent, are but thle wozds ; And the Defendant ought firſt to 
habe ſhewn, That part is within the Cinque - ports, and part without, 
otherwiſe the Court tþall not intend it. And fozaſmuch as he hath 
not the wn it, the Plaintif bath the advantage by traverſing, That 
Ayleſnam is not within the Dinque-porrs; And the Replication was 
geod, and abjudged foz the Plainris.  .' 2 . 
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Clerk and Bdrews Caſe in Chancery; 


A Caſe was made anxeterred td Baron Bromley; ard to Juſiſees (6) 
Il Winch, Doderidgand Hutton, to-cerrifie therr-Dpinicn. The 
Caſe was agzed by the Council on both des to be. Joſeph Mayn 
and John Mayn beingobliged jointly! and ſeverally in a Stature 
Staple of 2000 l. An · xtent was ſued again them, and returned, 
That Joſeph Mayn ws ſeiled in Fir of ehe Manoꝛ of Stuckley in the 
Cotinty of Bucks, wich was extended to the annual value of 30 l. 
And that he had not ay other Lands, Nec eſt inventus & c. And tbat 
John Mayn was ſeied in Fre of Radnage-Farm in Radnage in the 
County of Bucks, titbe annual value of 6 l. which was fs extended, 
and his boby take And that he had goods tothe value of 28 1. And 
upon Liberate reurned, the Lands of Joſeph Mayn were delfvcred 
in Extent, and ti Gods of John Mayn; And the zit returned, 
ſerved. Wherea in truth there was never any ſuch Farm called 
Kadnage· farm: But bycglour ot that Extent, be entred into a Farm 
which John Mam at the time ot the Starute acknowledged bad, talled 
Little Johns, ind ſold it to Andrews, who was the -Defendant in 
Chancery, wis entred therein and evicned the Plaintitf; who there 
upon pzayed i New Extent: And whether he ſhould babe a New 
Extent, as & the Common Law, againſt John Mayn, Oz a Re- 
extent upon the Statute af 32 H. 8. was the Queſtion. And it 
was ſtrongy urged and argued befoze them by Sir Tho, Coventry 
Attorny-Gmeral, That he ould have a New Extent againſt John 
Mayn at be Commor-Law: Foz, the Lands being extended as 
the Lands of John Mayn, and he not-baving any ſuch Lands , 
It is mixly void, and as no Extent at all; Foz it is mierly void 
at the Common Law, and he call have a New Extent, But if 
he had extended Land whereof the Conuſoꝛ was Difſerſoz, oz bad 
by dekeauble title, as Feoffe upon Condition oz otherwiſe, which 
bad teen afterwards eviced; There, fozaſmuch as the Extent 
was once god, and he had received it and part of the pzofits there- 
of, towaryvs payment ol his Debt, he could not have any remedy 
by. the Common Law, but was to habe a Reerrent by the Sta- 
tute ; But when the Extent was utterly void foz the Lands ot 
John, and they are ſeveral Obligies; Foz it is as no Extent 
again John, There thall be a New Extent, And in pzcof there- 
of be relied upon the Bek 30 E. 1. Vouch, 297. where Land 
in value being delibered, woich was not the Plaintiffs Land, 
be had a New Extent, And 13 Eliz. Dyer 299. where an Extent 
was returned, That the Conuſoz was ſeiſed of ſuch Land, and 
Hews not of what Efate, And that be was dead; It was a 
void Excent, and a New Extent was awarded, But again. this 
was argued, That there could not be a New Extent, as the Cafe 
» 1s; Foz althongh it might be where Land is extended and apps 
rantly 
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rantip 50ld in ir elf, That there wall ba new Extent; pet when 


(7) 


rwoare obliged andſeberally, it is but ie Debt: And when their 
ſeveral Lands axe extended, andthe one of them in part of 


the Debt, and it is a bold Extent foz the or, but he accepts it up . 
the Liberate: Do ag he hath the Lands of ye one well delivered in 


Extent, which be thall hold until he be latis td; although the Lande 
of the other be ebined, o2 that there never dere any ſuch Lands de- 
livered in Extent, yet he ſhall never habe a ew Extent again 
other: Foz bavirig raken ſariſfactionof the on, ( which the Law in 
tende, when be takes his Land by che Liberat) he hall never refozc 
to have the Land of the other. And in-pzcof theref were cited 15 H. 7.4. 
Co. 4. f. 66. Fulyoods caſe, & Co. 5. f. 8. Blonields caſe, & 20 E. 3. 
Exec. 8g. That at the Common Law, Executin being ſued, and the 
Lands of the one taken in E tent, and deliver upon the Liberate 
and accepted, be never ſhall habe anott er Exten againt the others 
Lands: And if he had ehe Lands in Extent, if aw part remain un 
ebiued, he never ſhall have other Extention by th Statute; Foz be 
bath not any remedy by the Stature, dut where all ij ebided. So here, 
whenthe Land of ne of them remains in Extent, ud he bath them, 
be wall never reſort — —— the ster. And fo that 
purpoſe, the Cale botwixt Cowley and Lydiat, Trin. r Jac, rot. 822. 
ea ante was cited; whore tyoo were oblized jantly and 


berally, and wers ſued by ſeveral Precipes, and condenned, and the 

Land of the aus taken in Execution by Elegit, and dterwards the 

EE LE, Te rg ear 
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| _ — and he cannot after waws take the 


ody of the other. And ol that opinion were Winch and Futconcler- 


255 as this Caſe is. he cannot babe anew Extent oꝝ le · extent: 
il he ſoguld habe it, pet he it cannot be generally, as bew it was, 
but upon a Sci. fac. But Baron Bromley and Doderidge doubedbthete- 
of; becauſe no Lande of John were upon the matter extender. but it 
is mirr v boid agamdl him. But they agzxd, That if any part ot 
Johns Land bad bien well extended, it had bien otberwiſe: Fu Do- 
deridge laid, It it ſhouldnot be ſo, it would be very miſchievous when 
the Lar dak the one is not extended, by be negligence oꝛ boluntary ad 
of the Sherif, that all che charge ſhould lie upon the other. There 
foze, fozaſmuchas theycculd-not agꝭi in opinion, Cbey adviſedthe 
parties tu compound; Ind afterwards by their mediation, the mat- 
ter was finilþed by Arbitrement, - | 


Alleley verſus Colley, Mich. 22 Jac. in C. B. 


A Udica Querela: I that be was obliged in an Obligation of 16. 
with Timothy Caſtalon, pe being within age, the ſaid Colley pꝛo 
ſecuted an Oꝛiginal ¶Mꝛit in Debt again himſt, and pzocured one 
William Legat an Attaznep, without his notice; to appear to the 
Action, without any Warrant from him; And upon Non ſum Infor- 
matus entred, and Judgment by default, he was talen in —— 
. Ubere Oꝛe 
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Wherefoze he pzayeth upon this matter to he Diſcharged; UTlhere- 

pon it was demurred, and without Argument adjudged: foz the 
wet. that it is not a ſufficient ſurmile to diſcharge; Foz he ought to 
take his remedy by UUrit of Deceipt againſt the Attozney , and not 
fo relieve himſelf by Audita Querela, 


. Chadock verſus Cowley in B. Reg; | 


— — 


E lectione firm of Lands in Bradmere,of a Leaſe of Will. Hydes, (8) 
upon Non guilty pleaded, a ſpecial Uerdict was found;that Wil. 
Hydes the Leſſo2s grand-father was ſeiſed in fee of this Land in 
Bradmere,and Eaſt-Leak, holden in Doccage of that manner: And 
having two ſons Tho.and Francis, deviſed them by his Mill in this 
manner, viz. to his Feme fo2 life, and after her death, all his Lands 
in Bradmere to Tho, his ſon, and his heirs foꝛ ever; And his Lands 
in Eaſtleak to Francis his ſon, and his heirs foz ever. em, I will, that 
the ſurvivor of them ſhall be heir to the other; if either of them dye 
without iſſue: The eme enters and dyes, Tho. enters into the land 
in Bradmere, and deviſe them to Rich. his ſecond ſon in fo , under 
whom the Def. claims. Ind Will: the eldeſt ſon of Tho. enters and 
lets it tothe Plaint. Et ſi ſuper, &c. The ſole queſtion was, Whez 
ther this deviſe be an eſtate tail immediate by the deviſe, oz only a 
contingent eſtate, it he dyed without iſſue, in the life of his bzother. 
And it was holden by all the Court (abſence Lea) that it was an 
eſtate tail. ſo the devile of Tho. was void; Foz although it were ob⸗ 
jected, that the wos, The ſarvivor ſhall.-be heir to the other if he dye 
without iſlue; are idle: Foz it doth not appear, that he had any o⸗ 
ther childzen ; Ind then when the one dyes without ilſue, the other 
is his heir by the Law, and ſo he wills no moze then the Law ap- 
points: Sed non allocatur; Foz non conſtat, but that he might have 
other childzen,and that by ſeveral Vencers : And by the deviſe he in⸗ 
tended to give it to the others by way of deviſe, if he dyed without 
iſſue. Decondly,fo2 the woꝛds, That the ſurvivor ſhall be heir to the 
other if he dyes without iſſue, they ſa m to be an eſtate tail: But if 
the deviſe had been, that if he dyed without iſſue in the life of the o⸗ 
ther,02 befoze ſuch an y that then it hall remain to the other : 
Then peradventure it chould be a contingent deviſe in tail, if it 
Gould happen) and not otherwiſe ; But being That the ſurvivor ſhall 
be heir to the other if he dye without iſſue, that in his tent is an 
ablolute eſtate tail immediatly, and the remainder limited over, as 
Ed. 6. Deviſe 38. is; and reſembled it to the Caſe 9 Ed:3. Tail 21. 
and 35 Aſſ. Pl. 14. and Co 9. 128. and 16 El. Dy. 330. And that here, 
although the firſt part of the Tull gives a fa, the ſecond part coz- 
recs it, and makes it but ancllate tail: Mherefoꝛe it was adjudg- 
ed foz the Plaintiff, Vid. Dy. 374. & 122. & 124. And this Judg⸗ 
ment was given upon the tſt Argument. 


Euſtacg 
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Euſtace verſus Scawen, Trin. 19 Iac rot. 1393. in B. Reg. 


N ſecond Deliverance, Upon a ſpecial Urrdict the Caſe was ſuch, 
Iohn Stile and Suſan a Feme ſole were Jointenants foz life, the 
Feme takes Baron, who by fine grants to the ſaid I. S. tenementa præ- 
d cta & totum & quicquid habent pro termino vit. of the (aid Suſan, & 
illa ei reddidit, Habendum to him and his. aſſigns, for the life of the ſaid 
Suſan, and warrants it to him and his heirs during the life of the ſaid 
Suſan. Whether this grant by fine ſhall cnure by wayof Releaſe, 
oꝛ by grant of the eſtate, and ſeverance of the Jointure of the moity, 
ſo that this eſtate hall endure during the lite of Suſan, was the 
queſtion, And after Argument at the Bar, it was reſolved, that 
it hall enure by way of Releaſe, and not to grant the eltate ; And 
alt hough it be granted by tine, it as well enures by way of Re= 
leaſe, as a grant by dad; Ind the rather foꝛ the wozds Ei reddi- 
dit, which enures by way of Releale: And both eſtates being ve- 
{ted in him, the Law ſhall velt that in him as tf he had it from the 
Feoftoꝛ. And although it were objected, that he had one eſtate from 
the Feoffoꝛ by derd, and the other eſtate by the Fine; ſo being by mat- 
ter of Recoꝛd, he cannot divide it: Vet it was laid that both eſtates 
being veſted in him, the Law chall adjudge it in him, as by the firſt 
limitation. And Doderidg held, that by whatſoever means he comes 
to the eſtate of his companion, it ſhall enure by way of Releaſe 
And that he ſhall be ſaid in, of the intire eſtate; as by the feofftment, 
And tyerefoze if one Jointenant bargains and ſells by ded inralled 
to his companion, although that velts the uſe, and the Statute 
velts the polleſſion, vet being in him, the Law ſhall conſtrue it to 
be intirely in him, and not by diviſion of eſtate: URhereioze it was 
reſolved by them all, that there was no occupancy foz that moity of 
Sulans, But it determined by the death of I. S. and adjudged foz the 
.  -» Foy verſus Hynde, Hil. 17 Jac.rot. 652,in B. R. 
E. Jedione firm#, ot Lands in Lillington, o a Leaſe of Rich, Keyle- 
way: Upon Not guilty pleaded, a ſpecial Verdict was found, 
that Martin Keyleway was ſ[eiſed in fe of this Land, holden in 
Soccage, and made his Wull in waiting) in this manner: For the 
good will I bear t&'the name of the Keyleways , as alſo I defire by the 
grace of God, that all my Eands may have continuance in the name of 
the Keyleways, I give and deviſe unto the heirs males of my body, all 
my Lands whereldever. And for default of ſuch iſſue, my will is to in- 
ral all my ſaid Lands to my Nephew Henry Keyleway,and the heirs males 
of his body. And for default of ſuch iſſue, to his brother Thomas Keyleway, 
and the heirs males of his body, and ſo to Vill. Keyleway, Chriſtopher 
Keyleway and Rob. Keybeway,- And for default of ſuch iſſue, to the right 
heirs of the ſaid Martin, Habendum to them ſeverally, and to the heirs 
males of their bodies, to the onely intent and true meaning of this my 
Will, and ſo long as they and every of them do perform and keep the 


true meaning thereof, touching the intailing of all my ſaid Lands in man- 
ner 


. — r 
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ner and form following, and not otherwiſe. And therefore I give and 
er all my ſaid Lands after the deceaſe of the heirs males of my 
y without ifſue, unto the ſaid Heury Keyleway, and the heirs males of 
his body, until ſuch time as the ſaid Hen. Keyleway, or any iſſue male of 
his body ſhall effectually and expreſly aſſent, conclude, do, or 50 about 
to do, or make any act or acts, to alter, diſcontinue, or —_ is eſtate 
Tail, or any part thereof, or of any part of the Lands; or thall expreſl 
or directly go about to alter or change the meaning of this my Will, 
touching theſe my Lands, or any part thereof, other then in making Lea- 
ſes for 21 years, rendring the ancient rent, That then my Will is, and I 
do give and bequeath all my ſaid Lands to the ſaid Th. Keyleway , and 
the heirs males of his body; And that it ſhall be lawful to and for him 
the ſaid Tho. Keyleway,and the heirs males of his body, immediatly upon 
ſuch aſlent, concluſion, making or going about as aforeſaid, to enter in- 
to all the ſaid Lands, and the fame to have and enjoy unto the ſaid 7ho. 
Keyleway,and the heirs males of his body, until ſuch time as he ſhall effe- 
Rually,&c. Et ſic verbatim, as befoze, It is limited to William, Chri- 
ſtopher, and Robert, every one of them ſeverally. And afterward 
Martin the Deviſoꝛ Dyed without iſſue, Henry Keyleway entred, and 
had iſſue Robert, afterward Tho. oy dyed,having iſſue Rich. 
the Leſſoz. Hen. and Rob. his ſon a fine ſur conuſance de droit 
come ceo, & c. to Wil. Hynd, which was by erpzeſs agrement betwixt 
to the uſe of him and his heirs; Rich. enters, and lets to the 
l. g the Del. ouſts him: Et ſi ſuper, &c. Two queſtions were made; 
Firſt, whether there were here an immediat Deviſe unto them the 
one after the other, by the furt part of the Mill: oz that it were a de- 
claration of his intent, j no deviſe of the Lands ; Ind then whether 
by the ſecond part of the Till, it is but a contingent limitation to 
Tho. if Hen. do go about to alien,#c.Fo2 then it is cler that Rich had 
no title; Becauſe the alienation was not in the life of Tho. ſo as hi 
heir cannot take by ſuch a deviſe,when it never attached in the fa⸗ 
ther ; But as to that, all the Juſtices conceived, that it was an im- 
mediat deviſe by the firſt part, and not onely contingent, foz then all 
his intent chould be deſtroyed; Foz if there had not been an alienati⸗ 
on, none of them in remainder ſhould have had it, which never was 
his intent, But that every of them ould have it, the one after the o· 
ther ik they dyed without iſſue. The ſecond point (which was of- 
ten argued at the Bar by Dir Hen. Velverton # Serjeant Damport 
foz the Pl. a by Germyn and my ſelf foz the Det.) was, whether this 
kind of perpetuity be allowable, # whether it were a limitation an⸗ 
nered to the eſtate of Hen. And were ſuch a limitation, which ablo⸗ 
lutety determined his eſtate by his aſſenting to levy the fine , ſo as 
the fine levied (there being no Pꝛoclamation found) ſhall be a diſ- 
continuance:oꝛ that the courſe of theCommon law ſhal be reſtrained 
by ſuch a limitation, make the fine as no diſtontinuante, ts take a- 
way the entry of him in remainder, but hall be a foꝛfeiture of the 
conuſozs eſtate, whereof he in remainder (hall take advantage 


by entry and avoid it incaſe of a Mill: And all the Court who 
Uuuu delivered 
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delivered their opinions ſeriatim, agred @ reſolved, that it is a per⸗ 
petuity condemned in our Law-Boks, a repugnant to the Law, x 
not allowable; Foz he may not determine an eſtate tail by ſuch a li- 
mitation, noꝛ can he give title to another to enter who is a ſtranger; 
Foz by the ſme, there is a diſcontinuance of the remainder, a deveſt- 
ing thereof, ſo as he cannot enter: Foz it is no limitation to enter, 
but after the effectual going about; And it is not effectual until the 
act done; And when the act is done, the remainder is diſcontinued, x 
then he cannot enter. Alſo they held that theſe are ambiguous i un⸗ 
certain woꝛds, to make the limitation of an inheritance by the de⸗ 
termination thereof, thertoze void # repugnant toLaw,# theLaw 
will never give allowance unto it: Mherfoꝛe they held that thecaſe 
was all one with the reaſons in the caſes ofDirAarh. Mildmay,Ce, 
6. fo. 40. Co. 1. fo 85. Corbets caſe. Co. 9. fo. 127. Co. 10. fol. 26. Porting- 
tons Cale; and directly within the rule of Pleſingtons Cale , 6 N. 2. 
Muheretoꝛe it was adjudged foz the Defendant, 


Sympſon ver ſus Tuxon. 


— ok a Judgment in Durham fog the Plaintiff ; The Judg- 
ment being reverſed in the Kings Bench, a Mit of Reſticution 
Was awarded, and to enquire: what were the ptefits of the Land 
recovered , a tempore judicii prædicti, which was 7 Aug. 19 lac. 
Uhereupen the Inquiſition was returned that they amounted to 
10 J. And Exception was taken to the Writ ; Foz it owght not to 
have been, what the pꝛolits vt the Land ameunted unto from the 
Judgment: Foz the Plaimitt is not to anſwer the pꝛotits longer 
then from the time of the Evetutton ſued, which was long after: 
And ſo held all the Curt: Wherefoze the writ was to be 
ill, and the Plaintiff in the Urit of Error had a new Writ of Re- 
ſtitution, wich was to enquire what protits of the Land the 
Plaintiſt who recovered, had taken colore judicii prædicti, which 
was 7 Aug. 19 Iac. and after the reverſal thereof ; which being re- 
turtied;thathe took the pꝛotits of the Land colore judicii prædicti, be- 
foxe-thereverſal thereot to the value of 10 l. In Erception was ta- 
ken thereto by Dir Hen. Velverton, and Serjeant Damport that this 
Wit was not god; Foz it ought to have been > what paofits he 
twk alter the Execution fued ; Foz that appears of Recozd to be 
long after the Judgment. But all the Court held that the wait 
was good enough; Foz the Plaintiff in the wat of Error, after the 
reverſal,1s to be reſtozed to all what he loſt,and what the Plaintiff 
in the Judgment by colour thereof had taken after the Judgment. 
And that may be well, by entry after the Judgment (as in truth the 
cafe was atix med to be) in part, and yet after ſue & xecution ot the 
remainder: CM herefoꝛe the wut was well made; And ſo Broom the 
Decondary, c the Clerks, affirmed their pꝛelidents to be. UWhere- 
koze the Uirit was oꝛdered to be filed, and the Plaintiff had Exe⸗ 
tution of the — found by that writ. J my ſelf was of 
Counſel with the Plaintiff:in the Writ of Error, by aſſignment in 


Forma Pauperis. Termino |, 
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7 Termine Hillarii, Anno viceſimo duo Jac 0 Bl 
Regis in Banco Regis. | 
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Emorandum, in the Vacation betwixt Mich. Term, Sir Famer 

M Ley Chief Tuſtice of the Kings Bench was made Lord Trea- 

ſurer of England; And by ſpecial Commiſkon (after the 

ſtaff was delivered him) was ſworn in the Exchequer , yet 

continued Chief Iuſtice until 23 January 1624, And afterwards, viz. 

28 January Sit Ranulph Crew one of the Kings Se rjeants was made 
Chief Iuſtice by the Kings Writ. 


— — - 
* = * . - : 1 nr 


Memorandum, Upon the 4 of February the ſame Term, Sir Hum- 
phrey Winch, one of the Iuſtices of the Common Bench, a Learned 
and Religious Iudge, dyed : And upon the 11 of February I was 
made Iuſtice of the Common Bench, in his place, And firſt, I took 
the Oath of Supremacy , and then the Oath of Allegiance made 
3 Fac. and then the Oath of a Iudge, ſet down 18 Ed. 3. cap.3+ 


Heliot verſus Sanders. 


FREE Upon Demurrer the Caſe was ſuch;One Braſebridg 
Tenant in tail of a RKent-charge out of the Mannoz of 
Kinsbury, granted by Sir Ambroſe Cave , levies a fine of the 
Mannoꝛ to Sir A. C. and his heirs; And this fine with Pꝛocla⸗ 
mation was pleaded in Bar of the Avowꝛy foꝛ this rent, by the 
heir in tail: Which fine was levied of this rent per nomina Ma- 
nerii,&c. with an averment, that this fine was levied with an 
intent to bar the rent by agreement of the parties , and to the 
uſe of the Conuſee and his heirs. The Defendant pleaded Non 
compriled ; whereupon being demurred,and argued divers times 
at the Bar, it was now argued at the Bench; And Harvey and 
the Loꝛd Hobert held, that this rent is barred by this fine with 
Pꝛoclamation, by the Dtatutes of 4 H.7. and 32 H. 8. becauſe 
the fine being levied of the Land, incluſively gives the rent, and 
is a fine to bar it,as well as a fine of the rent it ſelf; Foz it is di- 
rected by the agreement of the parties: And as where Tenant in 
Tail of a rent enters into the Land, and infeoffs a ſtranger 
with Warranty, that gives the Land diſcharged of the rent, 
and that Warranty extends thereto; So it ſemeth this fine 
ſhall bar the rent; Foz the fine of the Land is an incluſive gift 
of the rent therein; And not like to the Caſe in 4 El. Dyer 213, 
where Tenant koꝛ like, Nemainder in Tail; Tenant fo2 life levies 
a fine to him in Remainder, and he render rent; Tenant - — 

ves; 
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dyes it chall not binde the iſlue of Tenant in Tail ; Foz there 
was not any fine levied of the thing intailed. And denyed the 
Caſe put by Thornton, in Plow. 435. to be Law in this point 

And therefoze to ſay, Not compriſed, &c. is no plea, but be 
wy popping href Foz otherwiſe by ſuch plea 
he (hall put the matter in Law in bosch del ley gents, Mheretoze 
it is noplea : But Hutton ſtrongly argued tothe contrary , that 
ee e 
| « It this fine is not within any of the ſta⸗ 
tuteg, not being levied of any thing intailed. * 
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In the years when theſe Caſes were adjudged, 
theſe perſons were Lord Chancellors, or Keepers of 
the Great Seal of England, Juſtices of both 
Benches, and Barons of the Exchequer. 


Anno 1 Jac. Reg. FR Tho. Egerton(being in the 
| &1 time of Queen Eliz. Keeper of 
29 the Great Seal of England) 
Was e x Lord Chancellor. 
Anno 14 Jac. Reg. Vpon the 7. of Mar. Sir Fran. Bacon 
' © K"" youngeſt ſon of Sir Nich. Bacon, and 
formerly Attorney General , was made 
Lord Keeper in the life time of Sir Tho. 
Egerton, aud upon the 4 of Jan.1617. 
{ being the day after Sir Tho. Egertons 
death) was made. Lord Chancellor; his 
father was the firſt Lord Keeper, and he 
the laſt Lord Chancellor. 
Anno 19 Jac. Reg. Upon the 1. of May,the Great Seal was 
delivered up unto his Majeſty, who the 
ame day granted a Commiſſion to the 
then Lord Treaſurer, the Duke f Le- 
nox,and the Earls of Pembroke and A- 
rundel, to have the keeping of the Great 
| Ceal, and to 1 eal all ſuch things as the 
Lord Chancellor ought to do, and to ſign 
Decree ; . and on the ſame day another 
Commiſſion was granted to Sir Ja. Lea 
. .  Knight,Chief Juſtice of theKingsBench, 
to execute the room'and office of the Lo. 
Chancellor in the upper Houſe of Parl. 
And then alſo a third Commiſſion was 
direfed to Sir Jul.Czlar Knight, (Mr. 
of the Rolls ) Baron Bromley,and to the 
* Fuſtices Winch, Doderidg, and Hut- 
ton, and the Maſters of Chancry, to hear 
end determine Caſey in the Chancery. 
(c) Upon 
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In eodem Anno Dpon the 10 of Iuly following „lohn 
. VVilliams Dean of VVeſtminſter, aud 
Biſbop·Elect of Lincoln, received the 
Great Seal from the King , and pb the 
21. of the fame Monet h, a Warrant was 
directed to the Lord Treaſurer, and Ba- 
rons of the Exchequer, to give allowance 

to the ſaid John Williams of all bis 
fees, Sic. from the 1. of May next pre- 


ceding. 


Juſtices of the Kings Bench. 


Anno 1 Jac. Reg. Ter.Paf.S;x Toh.Popham Chief Iuft. 
| Sir Edw. Fenner 
8 Fran.Gawdy * nights. 
Sir Chrift. Yelverton 
In eodem Anno 11. Feb. Sir David VVilliams Knight, 
and Ser jeam at Law, was ſworn Iuſtice, 
ſo that there were 5 Iudges in that Court. 
Anno 3 fac. Reg, 26. Aug. Sir Fran.Gawdy receiving a 
Patent io be Chief Iuſtice of the Common 
Phas, Sir Lawrence Tanfield Knight, 
and Ser jeant at Lam, upon the 25. of 
Ianuar. following, mas ſworn Iuſtice of 
the Kings Bench. 


Anno 4 Jac. Reg. 20.Maii, A Commiſſion was gran- 
| ted to Sir Joh. Popham to occupy 
the place of the Lord Chancellor of 
England, in the higher houſe of 
Parliament. 
Anno 5 Jac. Reg Y pon the 10 of June Sir John Popham 
| * dyed, and upon the laſt day of Trinity 
oF” Tom Sir Thomas Flemming Chief 
Bron of the Fxchequer, was made Chief 
 Tutice of the Kings Bench. 


Vpon 
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In eodem Anno Upon the laſt day of Trinity Term Sir | 


Lawrence Tanfield being made chief 
Baron,Sir John Croke one of theKings 
Serjeants at Law, and Juſtice of the 
Counties of Breknock, Radnor , and 
Glamorgan, was the ſame day ſworn 
Juſtice of the Kings Bench, 


Anno 10 Jac.Reg. In the Summer Vacation Sir Chriſt. 


Created. 


Yelverton dyed , and upon the 26 of 
Nov. following, Sir John Doderidge 
Knight, was ſworn Tuſtice of the Kings 
Bench. Note, T hat in Paſch. 

prim. Jac. he was Serjeant at 
Law, and upon the 29 of Octob. 

2 Jacobi, the King making bim 

Solicitor General, granted him 

the day before a Releaſe and diſ- 

charge of the ſtate and degree of 
Serjeant at Law, and from wear- 

ing of any his veſtments accuſto- 

med; andin Trin. 5 Jac. be was 

made the Kings Serjeant at Law 

without further ceremonies. 


Anno 11 Jac. Reg. In the Vacation Sir David Williams 


dyed, aud upon the 21 of April follow- 
ing, 4 Patent was granted to Robert 
Houghton Serjeant at Law to be one of 
the Juſtices of the Kings Bench. 


In eodem Anno Upon the 25 of Odlober Sir Edward 


Coke Chief Juſtice of the Common 
Bench was ſworn Chief Juſtice of the 
Kings Bench. 


Anno 14 Jac. Reg. Upon the 15 of Novemb. Sir Edward 


Coke was by Writ diſcharged of the 


= of Chief Juſtice of the Kings 


ench. And upon the day following, Sir 
(c 2) Henry 


The Table of the Judges &c. 
Hen. Montague K night,the Kings Ser. 
jeant at Lew, and (then alſo } Recorder 
of London, was ſworn Chief Tuſtice of 
the — Bench. 
Anno 1 7 Jac. Reg. Upon the 23 of January Sir John 
Croke dyed at his houſe in Holborn. 

Anno 18 Jac. Reg. Upon the 9 of Odcob. Sir Tho.Cham- 
berlain Knight, Ser jeant at Law, and 
Juſtice of Cheſter, was made Juſtice of 
the Kings Bench. 

In eodem Anno Upon the 14 of Decemb. Sir Henry 
| Montague was conſtituted Lord Trea- 

ſurer of his Mejefties Exchequer, but 
continued in the office of Chief Juſtice 
until the beginning of Hillary Term fol- 
lowing. And upon the 29 of January 
Sir James Lea Kmght and Baronet, 
and Attorney of the Court of Wards, re- 
ceived his Writ to be Chief Juſtice of 
the Kings Bench; and upon the day fol- 
lowing was ſworn in that place. 

Anno 21 Jac. Reg. I: Hillary Term Sir Rob. Houghton 

dyed ; and upon the 11 of Febr. Sir 
Ranulph Crew Knigbt, and one of his 
Majeſties Serjeants at Law, was made 
Tuſtice of the Kings Bench. 

Anno 22 Jac.Reg. Upon the 18 of Octob. Sir Will. Jones 
| one of the Juſtices of the Common Bench 
| was ſworn Juſtice of the Kings Bench. 

In eiſdem Anno & die, Sir Tho. Chamberlain was remo- 

| ved, and appointed to be Juſtice of Che- 
ſter ; and Sir James Whitlock late 
Juſtice of Cheſter, was ſworn Juſtice 
of the Kings Bench. | 

In codem Anno Upon the 25 of Januar. Sir James Lea 

| was by Writ diſcharged from beingChief 
Jiuſtice; and the day following Sir Ra- 
nulph Crew received a Writ Patent to 

be Chief Juſtice of the Kings Bench. 


uſtices 


7 
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Juſtices of the Common Bench. 
Term. paſc. 8 ir Edmund Anderſon 


Juſtice. 
Anno 1 Jac. Reg. Sir Tho Walmſley 
Sir George een {Knight 
Fir Peter Warberton 

In codem Anno Dyon the g of Febr. Sir Will. Daniel 
Knight aud Serjeant at Lam, was ſworn 
one of the Fuſtices of the Common Bench, 
fo that there were five Judges in that 

Court. 
Anno 3 Jac. Reg. In the Summer Vacation Sir Edm. An- 
derſon ayed. And upon the 26 of Aug. 
following, a Patent was granted to Sir 
Fran. Gawdy one of the Tuſtices of the 
Kings Bench, tobe Chief Jnſtice of the 
Common Bench, who was ſworn pon the 
9 of Otob. following. 

In codem Anno Upor the 25 of January Sir Tho. Co- 
ventry Kwmpht and Serjeant at Law, 
was made one of the Juſtices of the Com- 
mon Bench in the place of Sir George 
King (mill. 

Anno 4 Jac. Reg. About Whitſontide Sir Fran. Gawdy 
dyed, and upon the 20 of June Sir Ed- 
ward Coke Altorny General was ſworn 
Serjeant in Chancery , brought to the 
Common Pleas-Bar in his party-robes, 
created Chief Juſtice; and then being 
aiſ-robed, put on bis robes of a Judge, 

X and ſate that day in Court. 

Anno 5 Jac. Reg. In Summer Vacation Sir Tho. Coven- 
try dyed, and upon the 24 of Novemb. 
Cir Tho, Foſter Knight, Serjeant at 
Lum, was conſtituted one of the Juſtices 

of the Common Pleas, and upon 26 Nov. 
ſworn in Court before Coke, Wal mſley; 
aſe 


The Table of the | udges,8c. 


Anno 9 Jac. Reg. 


Anno 10 Jac. Reg. 


Anno 11 Jac. Reg. 


Warberton and Daniel. 

Vpon the 7 of Nov. Sir Humph. Winch 
Knight, was ſworn one of the 1 ſtices of 
the Common Bench, in the place of Sir 
Tho. Walmſley, who dyed the Vacation 
preceding. | 
About the end of Eaſter Term Sir Tho. 
Foſter dyed, and in Hillary Term fol- 
lowing , Sir Auguſtine Nichols was 
made Fuſtice of the Common Bench. And 
upon the 29 Octob. Anno t 3 Jac. had 
his Patent renewed , and to have and 
take fee and livery of Charles the 
Prince, c. in the office of keeping his 
Great. Seal, and tobe of Counſel with 
him in all matters, and to hold bis for- 
mer place and-precedenoy of Juſtice of 
the Common Pleas. 

Upon the 25 of Octob. a Writ was di- 
rected to Sir Edw. Coke Chief Juſtice 
of the Common Pleas, to be Chief Fuſtice 
of the Kings Bench. And the day fol- 
lowing, Sir Henry Hobert Knight and 
Baronet, and Attorney General, was 
made Chief Iuſtice of the Common 
Bench. And upon the 2. of April, Anno 
15 Jac. (his firſt Patent being revoked) 


another Patent during pleaſure was 


granted him, to be Chief Inſtice of the 
Common Pleas, and to take fee and live- 


ry of Charles Prince of Wales in the 
office of his Chancellor. Note, That 


Sir Hen. Hobert being made 
Serjeant 1 Jac. the King upon the 


3. of Novem. Anno 3. made 


bim Attorney of the Court of 
Mardi giving bim the day befor 
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4 diſcharge or Releaſe of tho of 
fice, flate,and degree of a Serjeant 
at Law. 

Anno 15 Jac.Reg. Upar the 3. of May, Sir Rich. Hut- 


tan Knigbt,S er jeant at Lam, was ſworn 
one of the Inſtices of the Common Pleas 
in the place of Nichols or Daniel. 

Anno 19 Jac. Reg. In Menſe Michaelis, Sir Will. Jones 

1 Kwght, of Lincolns Inne, was ſworn 
one of the Iuſtices of the Common Bench 
ix the place of Nich. or Dan. 

Anno 22 Jac.Reg. Upon the 18. of Octob. Sir Fran. Har- 
vie Knight, one of the ancient S er jeante, 
was ſwore Inftice. of the Common Bench 
in the place of Sir V Vill. Janes, 'who 
was removed into the Kings Bench. 

In eodem Anno Des the 4. of Febr. Sir Hum. Winch 
dyed, And nponthe 11. of that Moneth 
Sir George Croke Knight, one of his 
Majeſties Serjeants at Law , was made 


Inſtice of the Common Pleas. 


Barons of the Exchequer. 


Sir Wil. Periam Knight,chief Baron. 

Anno 1 Jac. Reg. SRober Clerk. 

| hy GS © Savil.- 

Anno 2 Jac. Reg, Ter.Trin. Sir George Snigge Knight, 
and Ser jeaut at Law, was made Boron of 
the Exchequer. | 

In eodem Anno Upon the 27 of Oftob. Sir Tho. Flem- 
ming Knight, aud Solicitor General, was 
made chief Baron of the — in 
the 3 of Sir Will. Periam ho dyed 
in the preceding Vacation. 

Anno 4 Jac. Reg. Upon the 9.of Febr. Sir James Altham 
Knight, and Serjeant at Law, was made 
one of the Barons of the Exchequer in the 


place of Savil. Upon 
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a Fee e 25 June Sir Lawr. Tan- 


the Tuſtices of the K Bench, 
was ſworn fp Baron of the Exchequer 
in the place of Sir Tho. F lemming,who 
2, © the day before was made Chief Juſtice of 
the Kings Bench. 
In eodem Anno Dpon the 25 of Nov. Sir Edw. Heron 
 Knight,: was made one of the Barons of 


2300 Ut; HI +32, ine — in the rom obert 
Wi- e 0 Clerk, and ſworn before eld, 
AUD 4 wo — Altham, c. 

_ EF bn — —— Feb. Sir Edw. Bromley 
1 Might, and. Serjeant at Lam wa ſworn 
ae 1 ane of the Barons: of the Exchequer in 


of. Sir Edw. Heron. 

i ies pon the 2. of May, Sir Joh. Denham 
L ,.of Lincolns-Inne „ Was ſworn 

pt e e emf the Kere of the Exchequer in the 
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